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INTRODUCTION. 

DIVISION OF THE LAW OF ENGLAND INTO COMMON LAW AND STATUTE 

LAW. OF THE COUNTRIES SUBJECT TO THE LAW OF ENGLAND. 

ECCLESIASTICAL AND CIVIL DIVISIONS OF ENGLAND. 


The term law has been defined, comprehensively, as " a rule of 
action,’^ and in this view has been considered applicable to action 
of all kinds, animate or inanimate, rational or irrational. Thus we 
say, the laM s of motion, of gravitation, of mechanics, as well as the 
laws of nature and of nations. But this is too general a definition 
as well as application of the term; for it is evident, that when 
applied to the action of natural agents, which cannot but conform 
to the T'iiol«3saiy condition of their existence, it means nothing more 
than is expressed by the words quality ^ propet'tUj or influence^ and 
that it loses its essentially inherent ideas of free agency and 
accountability. In strictness, therefore, the term may be confined 
to the rules of voluntary or intellectual action, or, in other words, 
to the precepts dictated by competent authority for the govern- 
ment of man; in which sense it will be found sufficiently compre- 
hensive, including laws both human and divine, of which may be 
enumerated, 1. The law of nature; 2. The revealed law of God; 
3. The law of nations; and 4. The municipal or civil law. Dis- 
missing the consideration of the three first-mentioned kinds, we 
shall observe, that municipal or dml law is that which is instituted 
for the government of the component members of the same body 
politic, and is properly described as “ a rule of civil conduct pre- 
scribed by the supreme power in a state.^i This it is to which we 
apply the term IdWj in ordinary discourse, simply and without addi- 
tion ; we need scarcely add, that it is the municipal or civil law of 
England that forms the subject of the following pages. 

^ Blac. Com. Introd. § 2. 



H Division of the Law of England into 

The municipal law of England consists of two kinds : the unwritten 
or COMMON LAW, and the written or statute law. 

I. Common Law. — When we speak of unwritten laws, it is not to 
be understood that these laws are at this time merely oral, or that they 
have been communicated from former ages to the present solely by 
word of mouth; they are termed unwritten because their original 
institution and authority are not set down in writing, as acts ofparlia> 
ment are, but they receive their binding power, and the force of laws by 
long and immemorial usage, and by their universal reception throughout 
the kingdom. It is true, indeed, that, in the profound ignorance of 
letters which formerly overspread the whole western world, ml laws were 
entirely traditional, because the nations among which they prevailed 
had little idea of letters. But with us at present the muniments and 
evidences of our legal customs are contained in the records of the 
several courts of justice, in books of reports and judicial decisions, and 
in the treatises of learned sages of the profession, preserved and handed 
down to us from times of remote antiquity. ^ 

This unwritten or common law is distinguishable into three kinds. 
It includes — 1 . General customs, which are the general rule of the 
whole kingdom, and form the common law in its stricter and more usual 
signification ; 2. Particular customs, which afiect the inhabitants of 
particular districts only; and 3. Certain particular laws, which are 
by custom adopted and used only in some particular courts. 

1. General Customs, or the common law proper, form that system 
by which proceedings and determinations in the ordinary courts of 
justice are guided and directed. This, for the most part, settles the 
course by which lands descend by inheritance; the manner and form 
of acquiring and transferring property; the solemnities and obligations 
of contracts; the rule of expounding wills, deeds, and acts of parlia> 
ment; the respective remedies for civil injuries; the several species of 
temporal ofiences, with the manner and degree of their punishment; and 
an infinite number of minute particulars, which difiuse themselves as ex- 
tensively as the ordinaiy distribution of common justice requirei^I These 
customs are ascertainea, and their validity determined, by the judges in 
the several courts of justice, who are the depositories of the laws, the 
living oracles who must resolve all cases of doubt, and who are bound 
by oath to decide according to the law of the land. Their know- 
ledge of that law is derived from experience and study, and from having 
been long personally acquainted with the decisions of their predecessors. 
Indeed, these judicial decisions are the principal and most authoritative 
evidence that can be given of the existence of such a custom as shall 
form a part of the common law. The judgment itself, and all the pro- 
ceedings previous thereto, are carefully registered and preserved, under 
the name of records, in public repositories set apart for the purpose; and' 
to them recourse is had, when any critical question arises, in the determi- 
nation of which former precedents may give light or assistance. For it is 
an established rule to abide by former precedents where the same points 
come again into litigation, as well to keep the scale of justice even and 
steady, as also because the law having been solemnly declared and de- 
termined, that which was before uncertain, and perhaps indifferent, is now 
become a permanent rule. Yet this rule admits of exception, when the 

' tSee History of the Common Law, by Sir Matthew Hale, 
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former detenriination is evidently contraiy to reason ; though even in 
such cases the judges do not pretend to make a new law, but to idndi- 
cate the old one from misrepresentation, and it is declared, not that 
the former sentence was a bad law^ but that it was mot larVf that is, 
it is not the established custom^ of the realm, as had been errone- 
ously determined. 

The decisions of the courts are not only preserved as authentic 
records in the treasuries of the several courts, but are published in the 
numerous volumes of reports. These reports are in brief what the 
records are at large, which records they serve as indexes to, and also 
to explain. Reports are extant in a regular series from the reign of 
Edward II. inclusive ; and from his time to that of Henry VIII. they 
were taken by the prothonotaries of the court at the expence of the 
crown, and published annually j whence they received the appellation 
of Year Books.'' 

2. The second branch of the unwritten law consists of particular 
customs^ or laws which obtain only in particular districts. These 
customs, or some of them at least, are doubtless the remains of a mul- 
titude of local customs, out of which the common law was originally 
collected by Alfred, and afterwards by Edgar and Edward the Con- 
fessor. Each district mutually sacrificed some of its own special 
usages, in order that the whole kingdom might enjoy the benefit of one 
uniform system of laws ; but, for reasons that are now probably 
forgotten, particular counties, cities, towns, manors, and lordships, 
were indulged with the privilege of abiding by their own customs, in 
contradistinction to the rest of the nation ; which privilege is con- 
firmed to them by several acts of parliament. 

Gavelkind is one of those particular customs, which still obtains in 
Kent and some other parts of England, and probably was pretty 
general before the Norman Conquest It was al^lished in Ireland in 
the year 1604. This custom ordains that not the eldest son only, but 
ail the sons alike, shall succeed to the inheritance of the father ; 
that though the ancestor is attainted and hanged, vet the heir shall 
succeed to his estates, without any escheat to the lord. Such, like- 
wise is the custom of borough Englishy prevailing in divers ancient 
boroughs, that the youngest son shall inherit the estate in preference 
to his elder brothers. Such also is the custom in others, that a widow 
shall be entitled for dower to all her husband's lands, whereas at the 
common law she is entitled to one-third part only. Such also are the 
special customs of manors binding copyhold and customary tenants. 
Such is the custom of holding divers inferior couits in cities and tra- 
ding towns, the right of holding which, where no royal grant can be 
shown, depends on usage. Such also are many particular customs 
within the city of London with regard to trade, apprentices, widowf , 
orphans, and a variety of other matters. All these depend on special 
usage, though the customs of London are also confirmed by act of 
parliament. To this head m^ be referred the lex mercatoHay or law 
merchant, which, however different from the common law, is yet en- 
grafted into it, and allowed for the benefit of thule to be of valid’ity 
in all commercial transactions, it being a maxim of the law, that 
cuilibet credendum est in sud arte.'^ 
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The raleg relating to particular customs regard, 1. The proof of 
their existence; 2. Their legality, when proved; and 3. Their usual 
method of allowance. 

As to gavelkind and borough English, the law takes particular notice 
of them, and there is no occasion to prove that such customs actually 
exist, but only that the lands in question are subject thereto. All other 
private customs must be particularly pleaded, and as well the exist- 
ence of the custom must be shown, as that the thing in dispute is 
within the custom alleged. The trial in both cases is by jury, unless 
the custom has been ^fore tried, determined, and recorded in the 
same court. If, however, a custom of London be brought into ques- 
tion, its existence is determined, not by a jury, but bv a certincate 
from the lord mayor and aldermen by the mouth of their recorder; 
unless it be such a custom as the corporation itself is interested in, 
when the law does not permit them to certify in their own behalf. 

When a custom is proved to exist, there are several things requisite 
to establish its legality y or to make it a good custom. It must have 
been used immemorially ; that is, it must be so ancient that the memory 
of man runneth not to the contrary. If any one can show the beginning 
of it within legal memory (that is, since the beginning of the reign of 
Richard I.), it is not a good custom. It must have been continuedy 
or have had the undisputed right to have been continued ; for an inter- 
ruption of the right will destroy it, though not an interniption of the 
possession. It must have been peaceably acquiesced in, and not subject 
to contention or dispute. It must be reasonahley or rather, it must not 
be unreasonable. It must also be certain and compulsory^ and not 
left to any man’s option whether he will use it or not. And lastly, 
customs must be consistent with each other, fbr opposite customs re- 
latii^ to the same object cannot be of equal antiquity. 

As to the allowance of customs, it must be observed, first, that all 
customs in derogation of the common law are construed most strictly ; 
and secondly, that all special customs yield to the crown’s prerogative. 
Thus, by the custom oi gavelkind, a person aged fifteen may, by deed 
of feofiment, convey away his lands in fee-simple for ever, but he cannot 
at that age convey them by any other deed, or even make a lease for 
seven years. And if the king purchase lands of the nature of gavel- 
kind, where all the sons inherit equally, yet on his demise his eldest 
son alone shall succeed to those lands. 

3. The third branch of the common law are those peculiar laws 
which by custom are adopted and used only in certain courts and ju- 
risdictions; namely, the civil and canon laws. By the civil law is 
generally understood the civil or municipal law of the Roman empire, 
as comprised in the Institutes, the Code, and the Digests of the Empe- 
ror Justinian, and the Novel Constitutions of himsmf and some of nis 
successors. By the canon law is meant a body of Roman ecclesias- 
tical law relative to such matters as that church either had or pre- 
tended to have the proper jurisdiction over. 

There are four species of courts in which the civil and canon law's, 
under certain restrictions, are permitted to be used; viz, 1. The Ec- 
clesiastical Courts ; 2. The Military Courts ; 3. The Courts of Admi- 
ralty ; and 4 . The Courts of the two Universities. In all these courts 
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their reception in genefal, and the different degrees of that reception, 
are grounded upon custom, corroborated in the instance of the univer- 
sity courts by acts of parliament. With respect to all, however, it is to 
be remarked, that the courts of common law have superintendence and 
controul over them ; that the common law has reserved to itself the 
exposition of all such acts of parliament as conceni either the extent 
of the courts or the matters depending before them; and lastly, that 
an ^peal lies from them to the crown in the last resort. 

II. Statute Law. — The written or statute law consists of statutes 
or acts of parliament, of which the oldest extant is Magna Carta^ as 
confirmed in parliament in the 9th of Henry III. ; though, doubtless, 
there were many acts of parliament before that time, the records of 
which are now lost, and the determinations of them are perhaps at pre- 
sent currently received for the maxims of the old common law. The 
method of enacting these statutes we shall show hereafter ; at present 
we shall notice — 1. The different kinds of them; and 2. The general 
rules for their construction. 

1. Of acts of parliament, some B.re jmhlic or general j of which the 
courts of law are bound to take notice judicially, without their being 
specially pleaded ; and others are special or privatSy which require to 
be specially pleaded. A private act, however, if once recognised by a 
public act, must afterwards be noticed as a public act by the courts. 
Public acts, again, are of two kinds. There are public general acts, 
which relate to the whole community or the kingdom at large, and 
which alone, in common parlance, are generally signified by the term 
public acts. There are others, however, which, applying only to par- 
ticular places, are local or private in their application, but containing 
a clause declaratoiy of their being public acts, enjoy the privilege of 
such in not being required to be specially pleaded. These are termed 
public local acts, but are distinguished from the former or public gene- 
ral acts, by being separately classed and numbered. 

Statutes also are either declaratory or remedial. Declaratory y when, 
for avoiding doubts and difficulties, they declare what the common law 
is and ever hath been ; and remedialy when made to supply such de- 
fects, or abridge such superfluities in the common law, as arise either 
from the general imperfection of all human laws, from change of time 
and circumstances, or from any other cause ; and this being done either 
by enlarging the common law where it was too narrow and circum- 
scribed, or by restraining it where it was too lax, liath occasioned a far- 
ther division of remedial acts into enlarging and restraining statutes, 

2. The principal rules to be observed in the construction of statutes 
are the following : — 

In construing remedial acts, regard must be had to three points— -the 
old law, the mischief, and the remedy ; and it is the business of the 
judge, in general, so to construe the act as not to extend the remedy 
beyond the mischief whiqh the act was intended to suppress. For in- 
stance, at common law, spiritual persons were empowered to gwmt 
leases, which, however long or unreasonable, were good. But as such 
persons often abused their power to the knpoverishment Si their suc- 
cessors, the restraining statute of 13 Eliz. c. 10 remedied the mischief 
by rendering void all leases made by such persons for a longer term 
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than twenty-one years or three lives. If, however, a bishop lets a lease 
for a longer term, the judges, in the construction of this act, will hold 
that such lease is good during the bishop’s continuance in his see } be- 
cause the mischiefwhich the act was intended to remedy, namely, the 
impoverishing of the successor, is sufficiently suppress^ by avoiding 
it at the determination of the grantor’s interest, ana the commencement 
of that of the successor. 

Again, a statute which treats of things and persons of an inferior 
rank cannot by any general words be extended to those of a superior. 
Thus, a statute treating of deans, prebendaries, vicars, and others 
having spiritual promotion,” is held not to extend to bishops. 

Penal statutes must be construed strictly ; but statutes against frauds 
are to be liberally and beneficially expounded. This may seem a con- 
tradiction, as most statutes against frauds are penal in their conse- 
quences. But this distinction is to be taken : wnere the statute acts 
upon the offender, and inflicts a penalty, it is then to be taken strictly; 
but when it acts upon the offence by setting aside the fraud, it is to be 
construed liberally. 

One part of a statute must be so construed by another, that the 
whole may, if possible, stand ; but a saving totally repugnant to the 
body of the act is void. If the common law and a statute differ, the 
common law gives place to the statute ; and an old statute gives place 
to a new one. But if a statute that repeals^another be itself repealed, 
the first statute is thereby revived, without any formal words for that 
purpose, unless the repealing act contains a clause to the contrary. 
Acts of parliament derogatory to the power of subsequent parliaments 
bind not. And lastljr, acts of parliament that are impossible to be per- 
formed are of no validity. 

These are the several groundworks of the law of England ; over and 
above which, equitv is frequently called in to assist, to moderate, and 
to explain them. Courts of equity are therefore established in order 
to supply the defects of the common law ; and for this purpose they 
assume the power of enforcing the principles upon which the ordinary 
courts also decide, where the powers of those courts, or their modes of 
proceeding, are insufficient for the purpose, and also of deciding on 
principles of universal justice, where tne interference of a court of 
judicature is necessary to prevent a wrong, but the positive law (as in 
the case of trusts') is silent. These courts, however, are only conver- 
sant in matters of property ; for in criminal cases the freedom of our 
constitution will not entrust a power to any mdge of construing tlie lav/ 
otheiwise than according to the letter. This protects public liberty 
without bearing hard upon individuals. The law cannot inflict a penalty 
beyond .what the letter will warrant ; but when the letter induces any 
hardship, the crown has power to pardon. 

Of the Countries subject to the Laws of England. 

• 

The kingdom of England, over which our municipal laws have juris- 
diction, includes not, by the common law, either Wales, Scotland, or 
Ireland, or tny other part of the king’s dominions ; that is to say, it 
includes only the territory of England. Yet the laws and local cus- 
toms of this country do now obtain, more or less, in these and many 
Ollier adjacent coiinlries, of which it will be proper first to take a 
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review before we consider the kingdom of England itself, the original 
and proper subject of these laws* 

Wales continued for many centuries independent of England ; but 
in the reign of Edward I., the blood of its ancient sovereigns being ex- 
tinguished, the territory of Wales was formally annexed to the crown 
of England. The statute of 12 Edw. I. adapted the Welsh laws and 
forms of judicial procedure to the English standard ; but the Welsh 
were still suffered to retain much of their original polity, particularly 
their rule of inheritance, that lands were ^ually divisible among the 
issue male. In 1535, however, the 27 Hen. VlII. c. 26 gave the 
finishing stroke to their independence, at the same time that it advanced 
their civil prosperity, by admitting them to a thorough communication 
of laws with the subjects of England. This statute enacted, that the 
dominion of Wales snail be for ever united to the kingdom of England; 
that all Welchmen bom shall have the same liberties as others the 
king’s subjects; that lands in Wales shall be inheritable according to 
the English tenures and rules of descent ; that the la^s of England, 
and no other, shall be used in Wales ; with many other provisions with 
regard to the regulation of the police of this ancient principality. The 
d4&35 Hen. VIII. c. 26 confirmed the above statute with additions, 
divided the principality into shires, and reduced it into the order in 
which it has almost ever since continued, differing only from the king- 
dom of England in a few particulars, such as having courts within its^f 
independent of the procesl^of those at Westminster. But even this 
trifling distinction is at length removed ; for by the 1 Wm. IV. c. 70, 
its separate judicatuie is abolished, two additional circuits are formed 
for the administration of justice in that country, and Wales is now in 
every respect assimilated to and may be considered an integral part of 
this kingaom. 

Scotland continued a distinct kingdom from England for more than 
a century after the union of the two crowns in the person of James I. 
The union of the two kingdoms was not accomplished till the sixth 
year of Queen Anne, when the parliaments of both kingdoms agreed to 
twenty-five articles of union, the purport of the most considerable of which 
was. That on the 1st May, 1707, and for ever aft;er, the kingdoms of 
England and Scotland should be united, into one, by the name of Great 
Britain ; that the succession to the monarchy should be the same as be- 
fore settled with regard to that of England; that the united kingdom 
should be represented by one parliament; that there should be a commu- 
nication of all rights and privileges between the subjects of both king- 
doms, except where it was otherwise agreed ; that the coin, weights and 
measures, and the laws relating to trade, customs; and the excise, should 
be the same as in England ; tnat sixteen peers should be chosen to re- 
present the peerage of Scotland in parliament, and forty-five members 
to sit in the House of Commons. Besides these articles, which were 
ratified and confirmed by the 5 Anne, c. 8, the preservation of tlie two 
churches of England and Scotland in the same state they were in at 
the time of the union, and the continuance of the municipal laws of 
Scotland, except as they might be altered by parliament, were declared 
to be fundamental and essential articles of the union.” As but little 
alteration has since been made by parliament in the municipal law of 
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Scotland, which chiefly founded on the civil law, it remains, so far 
as it is unaltered, in full force, and the law of England, generally 
speaking, has no force or validity there. Acts of parliament, however, 
extend to that country, and also to Ireland, unless tlieir operation is 
particularly restricted by express words with regard to either or both 
of those countries. 

The town of Berwick-upon-Tweed was originally part of the king- 
dom of Scotland. After having been many times alternately in the 
hands of the English and of the Scots, it was at length reduced into the 
possession of the crown of England by Edward I. It received a 
charter from that prince, and was confirmed in all its privileges and 
customs by the legislature in the reigns of Edward IV. and James I. 
Although, therefore, it has some local peculiarities derived from the 
law of Scotland, it is clearly a part of the realm of England, being re- 
presented by burgesses in the House of Commons, and bound by all the 
acts of parliament of the United Kingdom, whether specially named 
or otherwise. And though certain of the queen's writs do not usually 
run into Berwick, yet all prerogative writs (as those of mandamus, 
prohibition, habeas corpus, certiorari) may issue to Berwick as well as 
to every other of the dominions of the crown ; and local matters arising 
in Berwick may be tried by a jury of the county of Northumberland. 

Ireland yroB formerly governed by kings of its own, till conquered by 
Henry II., who, as well as his successors, were styled lords of Ireland. 
In the 33 Henry VIII. it was erected into% kingdom, and the title of 
king of Ireland was conferred upon that sovereign and his succes- 
sors. But, as Scotland and England, though united, differ in their 
municipal laws, so Ireland and England, though distinct kingdoms, 
and possessing till recentljr separate legislatures, in general agree in 
their laws. For the English colonists transplanted into Ireland after 
its conquest by Henry II. introduced there the same laws under which 
they were bom and bred ; a privilege conceded to them by the con- 
queror, and confirmed by the charters of John and Henry III. 
Although, however, the laws of England were received and sworn to by 
the Irish nation assembled at the council of Lismore, yet the Irish con- 
tinued for centuries after to be governed by their Brehon law (so styled 
from the Irish name of judges, who were denominated Brehons ) ; and 
it was not till the reign of James I. that this Brehon law was finally 
abolished, and that of England actuallv and effectually extended to 
the inhabitants of Ireland at large. It is to be observed also, that as 
Ireland was a distinct dominion, with a parliament of its own, although, 
subsequent to its conquest, the common law of England was the rule of 
justice within the English pale, vet no acts of the English parliament, 
as such, extended to or were in lorce there. 

The original method of passing statutes in Ireland was nearly the 
same as in England, the chief governor holding parliaments at pleasure, 
which enacted what laws they thought proper. But an ill use being 
made of this liberty, a set of statutes were enacted in the tenth year of 
Henry VII., Sir Edward Poynings being then lord deputy Yfrom whence 
they are called Poynings^ laws), by vmich it was proviaed, that, be- 
fore summoning a parliament, the lieutenant and Irish council should 
certify to the king under the great seal of Ireknd the causes thereof^ 
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and the articles of the acts proposed to be passed therein. But the 
delay occasioned by sending over the heads of bills to the British 
ministry before they could pass into a law created much inconvenience; 
and that evil, with some others, turned the thoughts of the English cabi- 
net to an union of the two countries. This great politick measure 
was completed in the year 1800; and by the 39 & 40 Geo. III. c. 57 
of the English parliament, and the 40 Geo. III. c. 38 of the Irish par- 
liament, it was provided, that the two kingdoms should, from the 1st 
January, 1801, and for ever after, be united into one kingdom, by the 
name of the United Kingdom of Great Britain and Ireland, to be re- 
presented in one and the same parliament ; that the succession to the 
crown should continue limited and settled as at present; that the repre- 
sentation of Ireland in parliament should consist of four lords spiritual 
of Ireland, sitting by rotation of sessions, and twenty-eight lords 
temporal of Ireland, elected for life by the peers of Ireland, to sit and 
vote in the House of Lords; and that one hundred commoners be the 
number to sit and vote in the House of Commons on the part of Ire- 
land ( since increased, by the Reform Act, to 100; and that any peer 
of Ireland may be elected to sit in the House of Commons, unless pre- 
viously elected to sit in the House of Lords. It is further provided, 
that the churches of England and Ireland should be united into one 
protestant episcopal church, and the church of Scotland remain as 
formerly establisned; that the subjects of Ireland shall have the 
same privileges as the subjects of Great Britain; that all laws in force 
at the time of the union, and all courts of jurisdiction within the re- 
spective kingdoms, should remain, subject to such alterations as might 
appear proper to the united parliament; and that writs of error and ap- 
peals, before determinable by the Irish House of Lords, should thence 
forward be determined by the House of Lords of the United Kingdom. 

The Isile of Man is a distinct territory fromi England, and not go- 
verned by our laws; neither does any act of parliament extend to it, 
unless particularly named therein, and then it is binding there. This 
island was formerly subject to the kings of Norway ; then to John 
and Henry III. of England; and afterwards to the kings of Scotland. 
It was conquered from the Scots by Montacute, earl of Sarum, to whom 
Edward III. gave the tilleof ^iw^oiMan. Itcontinuedin the possession 
of the earls of Derby for many centuries, under the title of the lordship 
of Man, and at length fell by inheritance to the duke of Athol in 1735, 
of whom it was purchased for 70,000/. and annexed to the crown of 
England in 1765, and subjected to the regulations of the British excise 
and customs. Though the title of king had been long disused, the earls 
of Derby, as lords of Man, had maintained a sort of royal authority 
therein, by assenting or dissenting to laws, and exercising an appellate 
jurisdiction. Yet, though no English writ or process from the courts 
at Westminster was of any authority in Man, an appeal always lay 
from the lord of Man to the king of Great Britain in council. 

The islands of Ommsey, Jersey, Sark, Alderney, and their ap- 
pendages, formerly belonged to the duchy of Normandy, and were 
united to the crown of England by the first princes of the Norman 
line. Th^ are governed by their own laws, being mostW the ducal 
customs of Normandy, and are not bound by acts of the British par- 

B 
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liatnent, unless specially named therein. The queen’s writ is of no force 
there; but her commission is.* All causes are determined by the.'r <>wn 
officers^ the bailiffs and jurats of the island; but an appeal lies to the 
queen in council. 

Besides these, our colonies in more distant parts are also, in some 
respects, subject to the laws of England. Colonies are of three sorts: 
they are such by right of occupancy, of conquest, or of cession 
by treaty. When an uninhabited countiy is discovered and peopled 
by English subjects, English laws, which are the birthright of every 
subject, are immediately in force there; though this is to be unOer- 
stood with some restrictions. But in conquered or ceded countries 
that have already laws of their own, although the queen may change those 
laws, yet till she does so they remain in force. The common law of 
England, therefore, has no authority in such countries, they being dis- 
tinct, though dependent dominions; and they are not bound by any 
act of parliament, unless specially named therein. The form of go- 
vernment in most of our colonies is similar to that of England. They 
have a governor, named by the queen, who is her representative or 
deputy. They have courts of justice of their own, from whose deci- 
sions an appeal lies to the queen in council here in England. 

W e come now to consider the kingdom of England^ the direct ana 
immediate subject of the laws treated of in the following pages, and 
which includes not only Wales and the town of Berwick, as we have 
already noticed, but also part of the sea. The main or high seas are 
a part of this realm, for thereon the courts of admiralty have juris- 
diction, though they are not subject to the common law. The main 
sea begins at low water mark. But between the high and the low 
water mark, where the sea ebbs and flows, the common law and the 
admiralty have an alternate jurisdiction — the latter, upon the water 
when it is full sea; and the former, upon the land, when it is ebb. 


Ecclesiastical and Civil Divisions of England. 

England is divided — 1. Ecclesiastically; and 2. Civilly. 

1. The ecclesiastical division is primarily into two provinces, 
Canterbury and York. A province is the circuit of an archbishop’s 
jurisdiction. Each province contains divers dioceses, or sees of suf- 
fragan bishops; of which Canterbury includes twenty, and York 
four, besides the bishopric of the Isle of Man, which was annexed to 
the province of York by Henry VIII. Eveiy diocese is divided into 
archdeaconries, whereof there are sixty in all ; and each archdeaconry 
into rural deaneries, which are the circuits of the archdeacon’s and 
rural dean’s jurisdictions; and every deanery is divided into parishes. 

vicar, or minister, having cure of souls therein ; of which district there 
are nearljr 10,000 in England. The exact period of the division of the 
kingdom into parishes is uncertain; it most probably took place gra- 
dually. It would seem that the boundaries of parishes were origin- 


V But in the case of Carus Wilson, 
imprisoned by the Royal Court of Jersey 
for contempt of court, a writ of habeas 
corpus having been issued out of the Court of 
Queen’s Bench, and a rule obtained to 
show cause why it should not be set aside, 


among other thinM for want of jurisdiction. 
Lord Denman observed, that it was now 
admitted that a habeas carpus ad subji^ 
ciendum issued out of that court would 
enforce obedience in the island of Jersey. 
Q. B. Hil^T. 1845. 
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ally ascertained by those of manors, since a manor seldom extends 
over more parishes than one, though often many manors are in one 
parish. The lords of manors built churches on their demesnes to ac- 
commodate their tenants in one or two adjoining lordships, and, to 
secure service therein, obliged their tenants to appropriate their tithes 
to the one officiating minister; and this tract of land, the tithes whereof 
were so appropriated, formed a distinct parish, the patronage whereof 
became tliiis vested in the lord. This will account for the frequent 
intermixture of parishes; for if a lord had a parcel of land detached 
from his main estate, but not sufficient to form a parish of itself, he 
M'ould naturally endow his newly erected church witn the tithes of such 
parcel, especially if no church was then built in any lordship adjoining 
it. Still, however, some lands, either as belonging to irreligious or 
careless owners, or as situated in desert places, or for other now inscru- 
table reasons, were never united to any parish, and continue to this day 
extra-parochial^ and their tithes by immemorial custom are payable to 
the queen, not to the bishop, in trust that she will bestow them for the 
general good of the church. Yet, by the 17 Geo. II. c. 37, extra- 
parochial waste and marsh lands, when improved and drained, are to 
be assessed to all parocliial rates in the parish next adjoining. 

The settling of the bounds of parishes depends upon immemorial 
custom; and care is, or ought to be taken, by annual perambulations, 
to ascertain and preserve them. In times of popery these necessary 
excursions were accompanied with great abuses of feastings and su- 
perstitious processions. And it is even now usual for the parishioners 
on such occasions to call for refreshments at the houses of certain per- 
sons in the boundaries ; but no claim of this nature can be made as of 
fight, the custom having been declared to be against law and reason. 

2. The CIVIL division of England is into counties, hundreds, and tithings 
or towns. This division is said to ow^e its original to king Alfred, who, to 
prevent the rapine and disorder which formerly prevailed in the realm, 
instituted tithings, so called because originally consisting of ten free- 
holders with their families, who were suj’eties to the king for the good 
behaviour of each other, and, if any offence were committed among 
them, were bound to have the offender forthcoming. A tithing-man, 
headborough, or borsholder (that is, borough’s elder), was annually 
appointed to preside over the tithing. 

The terms tithing, town, or have the same signification in law. 
Town or vUl, indeed, has become a generic term, comprehending the 
several species of cities, boroughs, and common towps. A city is a town 
incorporate which is or has been a bishop’s see. A borough is a town, 
whether corporate or not, which. sends burgesses to parliament. There 
are other towns which are neither cities nor bA’oughs, some of which 
have the privilege of markets, and others not, but in either case they 
are equally tonmis in law. To many of them are appendages called 
hamlets, which are sometimes under the same administration as the 
town itself, and in other cases are governed by officers of their own ; in 
the latter case, they are, for some purposes, in law regarded as distinct 
townships. Towns, it is most probable, originally contained but one 
parish and one tithing; but now many are divided into separate 
parishes and tithings, and sometimes there are two or more vills or 
tithings in one parish. 
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Ab ten families of freeholders made up a tithing, so ten tithing 
composed a hundred. The hundred is governed by a high constable 
or bailiff, and formerly there was a hundred court for the trial of 
causes; but these are now fallen into disuse. In some of the northern 
counties, the hundreds are called wapentakes^ because, it is said, 
the people at the hundred courts were accustomed to touch the weapon 
or lance of the bailiff or constable of the hundred with their weapons 
or lances, in token of union. 

A county y or shire, is a district made up of an indefinite number of 
hundreds. Shire is a Saxon word, signifying a division; but county, 
comitatusy is plainly derived fi'om comes, tlie count of the Franks, that 
is, the earl or alderman (as the Saxons called him) of the shire, to 
whom the government of it was entrusted. This he usually exercised 
by his deputy, still called in Latin vwe-comes, and in English sheriff or 
shire-reeve, signifying the officer of the shire, upon whom tlic civil ad- 
ministration of it is now totally devolved. In some counties there is an 
intermediate division between the shire and hundred, as lathes in Kent, 
and rapes in Sussex; and there were formerly lathe-reeves and rape- 
reeves, subordinate to the shire-reeve. When a county was divided 
into three of these intermediate jurisdictions, they were called trithlmjs, 
an instance of which still exists in the county of York, where by an 
easy corruption the term has been converted into ridings. There are 
at present forty counties in England, and twelve in Wales. 

The counties of Chester, Durham, and Lancaster, are counties pala- 
tine, so called apalatio, because the owners thereof, the earl of Chester, 
the bishop of Durham, and the duke of Lancaster, had in these counties 
jura regalia as fully as the king in his palace. They might pardon 
treasons, murders, and felonies; they appointed judges and justices; 
writs ran in their name ; and offences were said to be done against their 
peace. None of these jurisdictions, however, now remain in the hands 
of a subject. The earldom of Chester was united to the crown by 
Henry HI., and has ever since given title to the king’s eldest son. By 
various acts of parliament the inheritance to the duchy of Lancaster 
is vested in the crown. And by the 6 & 7 Wm. IV. c. 19, the palatine 
jurisdiction was separated from the bishopric of Durham, and trans- 
ferred to the crown as a separate franchise and royalty. 

The Isle of Ely was not a county palatine, but a royal franchise; the 
bishop having, by grant of Henry l.,juraregaliayf\th\n the same, where- 
by he exercised jurisdiction over all causes, as well criminal as civil. 
These rights, however, have been abrogated, and the Isle of Ely is now 
merged m the county of Cambridge in so far as the administration of 
justice is concerned. 

Counties corporate ar^ certain cities and towns to which, out of spe- 
cial grace and favour, the kings of England have granted the privilege 
to be counties of themselves, and to be gaverned by their own sheriffs 
and magistrates, so that no officer of the county at large within which 
they are locally situate have any power to intermeddle therein. These 
are the cities of London, York, Bristol, Norwich, Worcester, Canter- 
bury, Chester, Coventry, Exeter, Gloucester, Litchfield, and Lincoln, 
and the five towns of Kingston upon Hull, Nottingham, Newcastle upon 
Tyne, Poole, and Southampton. 



BOOK L 


OF THE EIGHTS AND DUTIES OF PERSONS. 


As municipal law is a rule of civil conduct, commanding what is 
right, and prohibiting what is wrong,” it follows that the principal 
objects of the laws of England, as of every other political commu- 
nity, are rights, which those laws are framed to assert, and wrongs, 
which they are calculated to prevent, or, if committed, to redress or 
punish. 

Bights may be divided into two classes : 1. Rights of Persons, 
of which private propertv is not the direct immediate subject; and 
2. Thdse rights of which private property u the direct immediate 
subject, and which may be entitled, for distinction’s sake, the Rights 
OF Things. 

Wrongs also, considered as objects of the laws of England, are 
divisible into private and public wrongs. Those wrongs or injuries, in 
respect of which the law provides for the relief of the party injured by 
civil action, are termed private wrongs, or civil injuries; while 
those in respect of which the law provides for the punishment of the 
wrong-doer by indictment, at the prosecution of the crown, are termed 
PUBLIC wrongs, crimes, or misdemeanors. • 

Rights of Persons, therefore, are the subject of our first consider- 
ation, including the various means of acquiring and losing them. 

The rights of persons comprise those due from as well as those due 
to them, or rights and duties in the popular acceptation of the terms ; 
and under the term persons we include natural persons, as a man’s own 
self, and artificial, as corporations or bodies politic. 

The rights and duties of individuals may be considered either as 
absolute or relative. The former class, or absolute rights, are such as 
concern them merely as individuals, independently of any condition 
with which they may be invested, or relation in which they may be 
placed with regard to other individuals ; relative rights are those which 
belong to them as members of society, and standing in various relations 
to each other. 

The ABSOLUTE rights of man, considered merely as a rational free 
agent, are usually summed up in the term natural liberty ; which con- 
sists properly in a power of acting as one thinks fit, without any re- 
straint, except fix)m tlie law of nature. But a state of civil society 
necessarily implies a surrender from its members of part of this naturd 
liberty ; and every man, on entering into such society, in consideration 
of receiving the advantages of mutual commerce and intercourse obliges 
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himself to conform to those laws which the community has thought fit 
to-establish. The absolute rights of individuals, therefore, considered 
as members of society (in which point of view only it is our province to 
consider them), may be included in the terms civil &jid political liberty. 
Civil liberty consists in the subjection of individuals to every human 
law which does, and their exemption from eveiy such law which does 
not conduce and contribute to the general welfare. Political liberty 
is made up of constitutional security that laws of public utility, and 
none other, shall be enacted; and that every individual shall have 
the full benefit of such laws. Civil and political liberty are blessings 
which the members of every state, commonwealth, or nation, are enti- 
tled to enjoy, as considerations for the sacrifice of their natural liberty, 
but which are enjoyed in the greatest perfection by the people of this 
country. 

The absolute rights, then, of Englishmen, or, as they are usually 
called, their liberties, which are secured to them by the constitution 
and laws, may be reduced to these three heads : 1. The right of per- 
sonal security ; 2. The right of personal liberty ; and 3. The right of 
property. 

1. The right of personal security consists in a person’s legal and 

uninterrupted enjoyment of his life, his limbs, his body, his health, and 
his reputation. • 

The laws which assert and protect these rights will be the subject of 
future discussion, as in other places incidentally, so in particular when 
we come to treat of their infringement under the heads of private and 
public wrongs. We shall here merely observe, that the constitution 
of England is a stranger to any arbitrary pow er of killing or maiming 
the subject without the express warrant of law. Not only by Magna 
Carta, but by many subsequent statutes it is expressly enacted, that no 
man shall forfeit life or member without being brought to answer by 
due process of law. ^o also the preservation of a man’s health and 
reputation are provided for by the law, as without these it is impossible 
to have the perfect enjoyment of any other right. 

2. The personal liberty of the subject is strictly a natural right, 
and one that cannot be guarded with too great watchfulness ; for if 
once the magistrate be left to imprison arbitrarily whom he chooses, 
there will soon be an end of all other rights and privileges. The lan- 
guage of the Great Charter is, That no freeman shall be taken or 
imprisoned but by the lawful judgment of his equals, or by the law of 
the land.” If any Englishman is deprived of his personal liberty by 
the arm of power, or the decree of an illegal court, tne 16 Car. I. c. 10 
enacts, that he shall, upon demand of his counsel, have a writ of habeas 
corpus to bring his body before the Court of King’s Bench or Common 
Pleas, who shall determine whether the cause of his commitment be 
just, and thereupon do as to justice shall appertain. And by 31 Car. II. 
c: 2, commonly called the Habeas Corpus act, the methods of obtain- 
ing this writ are so plainly pointed out and enforced, that while this 
statute remains in force, no subject of England can be long detained in 
prison, except in those cases in which the law requires and justifies 
such detainer. Any judge who shall deny a writ of habeas corpus 
forfeits 600/. to the party aggrieved; and lest the act should be evaded 



Rights of Persons. 15 

by demanding unreasonable bail or sureties, it is declared by 1 W & 
M. st, 2, c. 2, that unreasonable bail shall not be required. 

By these acts, and the judicial regulations founded upon them, the 
remedy is now complete for removing the injury of illegal confinement. 
No subject of the realm can be kept in connnement, by any power or 
under any pretence whatever, if he can find means to convey his case 
to either of the courts at Westminster, or during vacation to any 
judge of the same, unless such confinement be pronounced, by the court 
or judge applied to, to be legal. 

To make imprisonment lawful, it must be either by process from 
the courts of judicature, or by warrant from some legal officer having 
authority to commit to prison; which warrant must be in writing 
under the hand and seal of the magistrate, and expi^ss the cause of 
commitment, in order to be examined into, if necessary, upon a habeas 
corpus; for if there be no cause expressed, the gaoler is not bound to 
detain the prisoner. Circumstances may sometimes arise which ren- 
der it necessaiy^, for the safety of the state, to suspend the Habeas 
Corpus act for a limited time; but the legislature only can authorize 
the executive power to imprison suspected persons without assigning 
any cause. 

The crown may, by its prerogative, prevent any person going abroad 
by issuing the writ ne exeat regno, as this may be sometimes for the 
safety of the state ; but it cannot send any subject out of the kingdom 
against his will, excepting sailors and soldiers, the nature of whose 
employment necessarily implies an exception. A man cannot even be 
constituted lord lieutenant of Ireland, nor made a foreign ambassador, 
against his consent. 

3. The third absolute right of Englishmen is that of property, 
which consists in the free use, enjoyment, and disposal of one's ac- 
quisitions, without control or diminution, save only by the laws of the 
land. So great is the regard of the law for private property, that it 
will not authorize the least violation of it. In instances where the 
property of an individual is necessary to be obtained for the accom- 
modation of the public, as in the case of enlarging or turning high- 
ways &c., all that the legislature does is to oblige the owner to alienate 
his possessions for a reasonable price; and even this is an exertion of 
power indulged with caution, and which none but the legislature, or 
those acting under its immediate direction, can perform. No subject 
can be constrained to pay any aids or taxes, even for the defence of the 
realm or the support of the government, but such as are imposed by 
his own consent or that of his representatives in parliament. By many 
statutes, and lastly by the Bill of Rights, 1 W. & M. st. 2, c. 1, it is 
declared, that levying money for or to the us%of the crown by pretence 
of prerogative, without grant of parliament, or for longer time or in 
other manner than the same is granted, is illegal. 

It is unnecessary to pursue this subject any farther in this place, as 
the protection afforded by the law to these rights will more clearly ap- 
pear in those parts of the work which treat of the wrongs that injure 
or detract from them. 

It would be in vain, however, that these rights were declared and 
asserted by the mere letter of the law, if the constitution had provided 
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no means for securing their actual enjoyment. There are, therefore, 
certain other auxiliary and subordinate privileges of the subject, which 
may be termed his political rights or UbertieSy to enable him to main- 
tain the three principal rights of personal security, personal liberty, 
and private property. These are — 

1. The constitution, powers, and privileges of parliament. 

2. The limitation of the crown^s prerogative by bounds so certain 
and notorious that it is impossible it shoum either be mistaken or ex- 
ceeded, without the consent of the people. 

3. The independence of the judiciary power, with the right of every 
Englishman of applying to the courts of justice for redress of injuries. 

4. The right^of petitioning the crown or either house of parliament 
for the redress of grievances, in cases of any uncommon injury or 
infringement of the rights before mentioned, which the ordinary course 
of law is too defective to redress. This right appertains to every indi- 
vidual ; and the only restrictions placed upon it, while they are intended 
to promote the spirit of peace, are no check upon that of liberty, care 
only being taken lest, under* pretence of petitioning, riot and tumult 
ensue, as at the opening of parliament in 1640. The 13 Car. II. st. 1, 
c. 5, therefore provides, that no petition to the king or either house of 
parliament, for alteration in matters of church or state, shall be signed 
by more than twenty persons, unless the matter thereof be approved by 
three justices or the major part of the grand jury in the country, or in 
London by the lord mayor, aldermen, and common council ; nor shall 
any petition be presented by more than ten persons at a time. Under 
these regulations the subject has a right to petition ; and commitments 
or prosecutions for such petitioning are illegal. 

Thus far of the absolute rights of persons, considering them merely 
as individuals, without reference to any conation or relation in which 
they may be placed. Their relative rights and duties, or those which 
belong to them as standing in various relations to each other, embrace 
a much wider and more extensive field, and are either of a 2mblic or 
private nature. The most universal public relation is that of govern- 
ment. We shall therefore first consider the rights and duties of indi- 
viduals with reference to their political condition or relation, as go- 
vernors and governed, or magistrates and people ; and afterwards \nth 
regard to the more private relations of society , as masters and servants, 
husbands and wives, parents and children, guardians and wards, 
executors, administrators, trustees, &c., and a variety of others, each 
of which will form a subject for separate consideration. 
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It 


CHAPTER I. 


Of tfi( flarlt'amettl. 


Tiif origin, and even the derivation of the name, of parliament are 
quite uncertain. 

1. How and when owemfcZed.— Parliament is summoned by the 
queen’s writ or letter issued out of chancery bv advice of the privy 
council, at least forty days before it begins to sit^ (extended to fifty days 
by Uniterm practice since the Union) ; and without the queen’s authority 
it cannot meet.® But when the parliament is sitting, and a vacancy 
occurs in the representation of any particular place, the speaker, and 
not tlie chancellor, issues his writ for filling it up.* 

In case of the demise of the crown between the dissolution of parlia- 
ment and the day appointed for the assembling of a new one, the last 
preceding parliament shall meet and continue for six months, unless 
sooner prorogued or dissolved by the successor; and in case of the 
cirown’s demise on or after the day of the assembling of a new parlia- 
ment, such new one shall continue to sit, subject to the will of the suc- 
cessor, as above stated.* The queen may also issue her proclamation 
for the meeting of parliament in fourteen days from the date thereof, 
notwithstanding a previous adjournment to a longer day.® 

The crown is bound, if need fce, to convoke a parliament every year, 
that is, to allow some parliament, not necessarily a new one, to meet 
thus often for the purposes of business.® 

2. How constitMted , — The parliament consists of the queen’s ma- 
jesty ; the lords spiritual and temporal, who form the House of Lords; 
and the commons, or representatives of the people, styled the House 
of Commons. U nless at their coming together the queen, as their head, 
meets them, either in person or by her commissioners, there can be no 
beginning of a parliament. So also the queen alone has authority to 
dissolve it. This constitution forms a balance of power and of interest 
in the state ; each of the three estates being able to check any encroach- 
ment upon their order by either of the other two, and to propose such 
laws as are adapted to their peculiar benefit. * Yet the power of the 
crown consists rather in the liberty of rejecting than resolving or pro- 
posing any matter, as the crown cannot of itself begin any alteration in 
the established law, but may approve or disapprove of the alterations 
pr^osed by the other two branches of the legislature. 

Of the Quben’s majesty we shall have occasion to treat further 
hereafter. 

The House op Lords consists of the lords spiritual and temporal. 

The Lords Spiritual consist of two archbishops and twenty-four 
bishops; and, by the act of Union with Ireland27 four Irish lords spi- 


» 7&S Wm. III. C.2S. 

• Chit. jun. Prerog. of Crown, 68. 

* 24 Geo III. c 26 ; Male, 21—23. 
*76t8 Wm. 111. c. 15; 6 Ann. c. 7. 


• 37 Geo III. c. 127, and 39 & 40 Geo. 
III. c. 14. 

« 4 Ed. III. c. 14, and 36 Ed. III. c. 10. 

’ 39 dt 40 Geo. 111. o. 67. 
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ritual are added. Though the lords spiritual are in the eye of the law 
a distinct estate from the lords temporal, yet in practice, to all intents 
and purooses, they are blended together as one estate. 

The Lords Temporal consist of all the peers of the realm,— dukes, 
marquisses, earls, viscounts, and barons. Some sit by descent, as do 
all ancient peers ; some by creation, as* all new-made ones ; and ethers 
by election, as the sixteen Scotch and twenty-eight Irish peers. The 
number of peers is indefinite, and may be increased by the crown 
at any time. 

The House of Commons, speaking theoretically^ consists of all such 
men of property in the kingdom as have not seats in the House of 
Lords, that is to say, every such man is supposed to sit there either by 
himself or by his representative. 

Every member, though chosen by a particular district, when elected, 
acts for the whole realm ; for the end of his coming thither is not 
particular, but general, — ^not barely to advantage his particular consti- 
tuents, but the common weal, and to advise her majesty upon the 
afiairs of church and state ; and therefore he is not bound to consult 
with and take advice of his constituents upon any particular point, 
unless he himself think it proper so to do. 

These are the three estates of parliament \ and, to pass any law, the 
consent of all three is absolutely necessary. 

3. The Laws and Customs relating to Parliament collectively , — 
Its powers are sovereign, and its authority uncontrollable, in making, 
confirming, enlarging, restraining, abrogating, repealing, reviving, and 
expounding of laws concerning matters of all possible denominations, 
ecclesiastical or temporal, civil, military, maritime, or criminal. 

Members of either house, to be qualifiedy must be twenty-one 
years of age.^ They must also take the oaths of allegiance, supremacy, 
and abjuration,*^ except Roman Catholics, for whom another oath is 
provided by the 10 Geo. IV. c. 7 (the Roman Catholics Relief Act). 
Quakers may be admitted on their affirmation.* Formerly, in addition 
to the aforemei.tioned oaths, members of either house were required 
to repeat and subscribe the declaration against transubstantiation, the 
invocation of saints, and the sacrifice of me mass : these forms, how- 
ever, were abolished by the 10 Geo. IV. c. 7. 

Aliens, though naturalized, cannot sit in parliament;^ and any 
one may be adjudged incapable, though created a peer or chosen a 
member of the House of Commons, upon complaint and proof of any 
crime. 

Inter se, the two houses have this maxim, that every matter which 
arises concerning either house of parliament in particular ought to be 
examined, discussed, and adjudged in that house to which it relates, 
and not elsewhere. The commons have no power to interfere in set- 

> This is expresslj declared with regard and supremacy were tfqmied to be taken 

to the House of Commons hy statute 7 d& 8 by members of the Ho^se of Commons be- 
Wm. III. c. 25. fore the lord steward or his drauty as well 

> 30 Car. II. st. 3, c. 1. The oath of alle- as in the body of the house ; but now they 
giance was settled according to its present are taken in the house only. 

form by 1 Geo. I. st. 2, c. 13; that or supre- * Mr. Pease’s case, House of Commons^ 

macy, by 1 W. & M. st. 1, c. 8 ; and that of March, 1833. 

abjuration by 6 Geo. III. c. 53. Until the ♦ 12 & J3 Wm. III. c, 2, 

1 & 2 Wm. IV. c. 9, the oaths of allegiance 
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tling the election of a Scotch peer, nor the Lords in the election of a 
burgess. Nor have the subordinate courts power in either case.^ 

privileges of parliament are indefinite, lest, it is said, some new 
case should be devised by the executive, not within the line of privilege, 
to harass a member or violate the freedom of parliament. The most 
prominent ones are privilege of speech (which is confined to speeches 
in the House, for to publish one tending to calumniate any person may 
be the subject of a suit or indictment*), and privilege of person from 
arrest; but this does not extend to indictable offences.® Formerly 
their servants, lands, and goods were likewise privileged, but that 
protection is done away with.* By the common law, peers and 
peeresses of England, and by statute those of Scotland and Ireland, are 
privileged from aivest.® But by the statutes 12 W. III. c. 3, 2 & 3 
Ann. c. 18, 11 Geo. II. c. 24, and 10 Geo. III. c. 50, most of their 
other ancient personal privileges are abolished ; and by the 6 Geo. IV. 
c. 16, members are liable to the bankrupt laws. It seems, however, 
a privilege of the House of Commons, in those cases where the arrest 
of a member is justifiable, to have information of such arrest com- 
municated to them by their speaker. 

Having thus noticed the most essential particulars relating to the 
parliament collectively, it remains to treat of each house separately. 

HOUSE OF LORDS. 

The House of Lords has a right to be attended by the mages, 
queen’s counsel, masters in chancery, the secretary of state, and attor- 
ney and solicitor-general. A peer may give his vote by proxy under 
licence from the queen, which is always presumed ; and he may enter 
his protest against any vote by leave of the house.® All bills affecting 
the peerage must, by custom, take their rise in the House of Lords, 
and suffer no alteration in the Commons. 

Peers are created either by writ or patent. The creation by writ, or 
the queen’s letter, is a summons to attend the House of Peers by the 
style and title of the barony which the crown is pleased to confer ; that 
by patent is a royal grant to the subject of any dignity and degree of 
peerage, as baron or viscount. 

When a peer of the realm is newly created, he is introduced into 
the House of Peers by two lords of the same rank in their robes. 
Garter king at arms going before, and his lordship pjgsents his 
writ of summons &c. to the lord chancellor, which being read and 
the oaths being taken, he is conducted to his place. Lords by descent 
are introduced with the same ceremony, the presenting of the writ 
excepted. The mode of election of the sixteen peers of Scotland is re- 
gulated by the 6 Ann. c. 23. 

It is the privilege of a peer, independent of his capacity as a member 
of parliament and hereditary counsellor of the crown, that in all cases 
of treason and felony and misprision of the same he shall be tried by 

> 8 T. R. 314 ; 14 East. 110 ; 3 Bar. & A. » 1 Chitty’s Bla. Com. 167. 

420 ; 2 Chit. R. 207 ; 1 Salk. 505 ; 2 Ld. ♦ 10 Geo. III. c. 50. 

Raym. 1114. * See 1 Ch. Bla. Com. 165, n. 23, 24. 

• Rex V. Creevy, 1 M. & S. 273 ; Rex v. • Id. 168, n. 28, 29, 30. 

Abingdon, I Esp. 226 ; 1 Saund. 133. 
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his peers ; but in misdemeanors^ as libels, riots, perjury, and conspi 
racies, he is tried, like a commoner, by a jury. This privilege, it is 
said, does not extend to bishops. Peeresses also (whether in their own 
right or by marriage) are to be tried before the same judicature as 
peers of the realm. ^ Hen. VI. c. 9. Although a peer or peeress 
(whether in her own right or by marriage) cannot be arrested in civil 
cases, yet their goods may be taken in execution. They have also many 
peculiar privileges annexed to their peerage in the course of judicial 
proceedings. A peer sitting in jud^ent does not give his verdict upon 
oath like a commoner, but upon ms honour ; he also answers bills in 
chancery upon his honour, and. not upon his oath. But when he is 
summoned as a witness, either in civil or criminal cases, he^must be 
sworn. In criminal trials, on arraignment he is not required, like 
other culprits, to hold up his hand. He cannot be outlawed in civil 
actions, nor his house searched by the sheriff without the authority oi' 
the queen's special warrant. He is privileged to sit on the bench in 
courts of justice, and to give his opinion to the judge. He is exempt 
from civil offices, but may exercise the power of a justice of peace in 
any part of the kingdom where he happens to be present. 

Besides its legislative functions, the House of Lords has judicial 
duties. It is a court of justice, constituting the highest tribunal in 
the country, and one before which the final appeal in any matter is to 
be tried. We shall have occasion to consider it more fully in this view 
hereafter. 

HOUSE OF COMMONS. 

The peculiar laws &c. of the House of Commons re ate principally 
to the raising of taxes and the elections of members. 

It is a privilege of this house, that all grants of subsidies or parlia- 
mentary aids or taxes begin here, in the same manner as a bill touching 
the peerage does in tlie Lords. 

With regard to tlie elections of members, we must consider, firsts 
Who may be elected; secondly ^ Who are the electors; and thirdly ^ 
The proceedings at elections. 

I. Who are, and who are not, capable of being elected 
Members of Parliament. 

No rank is now necessary to qualify a party to sit as member, though 
formerly otherwise. But county members must have a clear yearly 
income of 600/., and those for cities and boroughs of 300/., free from 
all incumbrance; which, before the I & 2 Viet. c. 48, was required to 
arise from real property, but now, by tliat act, may accrue from cither 
real or personal estate, or from both conjointly ; and in which the mem- 
ber must have at least either a life interest (for his own or some other 
person's life) or an interest for a term of years of which not less than 
thirteen are unexpired at the time of his election.^ But the eldest son 

* Of the nature and particulars of his be untrue in any material particular, he is 
ijualification the member is required to de- guilty of a misdemeanor. Every candidate 
liver in a statement to the clerk at the table at an election, also, may be called on, at the 
of the House of Commons, at the same time instance of any other candidate, or of any 
making and subscribing a declaration of its two duly registered electors, to make a siini- 
truth, before he can sit or vote, on pain of lar declaration. 1 & 2 Viet. c. 4ii, 
rendering his election void ; and if the same 
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of a peer or lord of parliament, or of a Scotch peer, or of a peeress, or 
of a bishop, or of any person qualified for a knight of the shire, and the 
members for the universities, do not require such qualification by estate. 

Minors, aliens, denizens, naturalized persons, deaf and dumb, idiots 
and madmen, persons attainted of treason or felony, outlaws, peers 
f except Irish peers, by the act of union), and the judges, are ineligible ; 
but the master of the rolls, and tlie judges of the inferior courts, unless 
restrained by their appointment, are eligible. The attorney-general 
was not, but now is, eligible. The eldest sons of Scotch peers cannot 
sit for places in Scotl^d. No person having been ordained priest 
or deacon, or being a minister of the gburch of Scotland, or a Catholic 
priest, is eligible. 

Scotch judges, commissioners of revenue, of the Navy or Victual- 
ling office, pensioners of the crown, and several other public officers of 
that class, are ineligible; but any of these may become eligible l)y 
throwing up his appointment or pension. So the acceptance of office 
under the crown by a member vacates his seat, but he may be re-elected. 

Sheriffs of counties, and mayors and bailiffs of boroughs, are not eli- 
gible in their respective jurisdictions, as being returning officers; but 
it would seem that they can sit for any other place.^ 

Prisoners in execution for debt do not seem ineligible.^ Nor are per- 
sons being or going abroad. But bribery disqualifies the guilty party 
even for subsequent elections. 

Some disqualifications arc partial, as bankruptcy, by 52 Geo. III. 
c. 144, or being concerned in any contract with government. 

Though formerly otherwise, Roman Catholics may now, by 10 Geo. 
IV. c. 7, sit as members. 

II. Who are the Electors, or the Constituency of the 
House of Commons. 

1. What Afjgregnte Bodies are entitled to elect. 

The House of Commons consists of 658 members, elected by the 
several counties, cities, and boroughs of the United Kingdom, and thence 
respectively styled knights, citizens, and burgesses. The number of 
members lias varied at different periods. At the time of the union with 
Scotland, however, the number of representatives for England and W ales 
was 513, and 45 members were then added fih* Scotland. These numbers 
continued unchanged (with the addition of 100 members for Ire- 
land at the time of the union with that country) until the passing of the 
Reform Act, which has somewhat altered the relative proportions for 
each country, without affecting the total number, which continues, as 
before, 658. We shall here therefore, consider the alterations effected 
in the representation by that act. 

The chief objects of the Reform Act (2 & 3 Wm. IV. c. 45) were the 
disfranchmineyit of some places and i>cr8ons, the enJraneJmement of 
others, an increase of members for count and a, new mode of qtta- 
lifying voters^ and of tahing votes at the j)oll. Some of these alter- 
ations commenced immediately after the dissolution of the then existing 
parliament; others were prospective, depending upon the extinction or 
abandonment of present interests. 

* 4 Doug. 87. * 13ut sec contra, 1 CIi Bl:i. Cum. 175. n. 44 : Sim. Elec. Law, 33. 
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HUfranchisement of Places . — By the first section 56 boroughs, 
named therein and also in Schedule A, were totally disfranchised; 
30 other boroughs, enumerated in section 2 and again in Schedule B, 
were partially disfranchised, being henceforth to send no more than 
one member each; and Weymouth and Melcombe Regis, fonnerly re- 
turning two members each, now return two members jointly. 

Enjranchisement of The right of returning members 

thus taken from these boroughs was transferred to other places not 
before represented. Each of the 22 places named in section 3 and 
Schedule C, is created a borough, and send# two members. Each 
of the 20 places named in 6e^||on 4 and Schedule D, is created a 
borough, and sends one member. By section 5, the boroughs of New 
Shorenam, Cricklade, Aylesbury, and East Retford, ^ are further ex- 
tended, and their extent respectively defined. By section 6, Penryn 
is made to include the town of Falmouth, and Sandwich to include the 
parishes of Deal and Walmer, each sending two members as before. 
By section 7, the extent and boundaries of every city and borough in 
England sending members to parliament (except the four last men- 
tioned and those in Schedule A) and of each of the forty-two new 
boroughs named in C and D, are declared to be as settled and described 
by the Boundaries Act, which is to be taken as part of thi§ act. 
Merthyr Tydvil (Schedule D) is a new borough in Wales; Swansea 
and the four other towns named in section 10, including the places as- 
signed to each by the Boundaries Act, fonn one borough, and return 
one member; but no person shall, from any right accruing in these 
towns, vote for Cardiff, Each of the eleven shire-towns of Wales 
named in Schedule E is enlarged by the addition of the places named 
in the first column of that schedule ; and those places and shire-towns, 
and also the borough of Brecon, are to be as settled and described 
by the Boundaries Act. 

Increase of County Members, — Each of the three ridings of York- 
shire has two members, elected as if the ridings were separate coun- 
ties; the courts for the elections to be held at the cities of York, 
Wakefield, and Beverley. There are two members for the parts of 
Lindsey, and two for Kesteven and Holland in Lincolnshire, elected as 
if they were separate counties, at courts held at Lincoln and Slea- 
ford. Each of the 25 counties named in Schedule F is divided 
into two divisions (section 14), each division returning two members, 
to be elected as if each division was a separate county. Each of the 
seven counties named in Schedule F 2, returns three members; each 
of the counties of Carmarthen, Denbigh, and Glamorgan, two; and 
the Isle of Wight, separated from Hampshire, is to be deemed a county, 
and to return one member, at a court held at Newport. 

Thirteen cities and towns, being counties of themselves, named in 
Schedule G, are included in the several counties mentioned in con- 
junction with them in the same schedule. 

Thus, 112 members were taken from the boroughs in Schedule A, 
30 from those in Schedule B, and 2 from Weymouth and Melcombe 
Regis, making altogether 144. The counties in England have had 

^ As these, see 11 Geo, III. c. 55 ; 22 Geo. III. c. 31 ; 44 .Geo. Ill, c. 60 ; and 
lWm.rvr.c.7i 
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6 added to their former number; the new boroughs in England have 
63; three counties in Wales have 8 additional members, and two new 
boroughs there have 2, — in all 131. The remaining 13 were given 
to Scotland and Ireland, viz, 8 to the former, and 5 to the latter country. 
The present state of the representation, therefore, is as follows ; — 

£nol4no->471. 

41 Counties (including the Isle of Wight; which fbr this purpose is deemed 
a county of itself) return 144 luiights of shires, viz. 

1 (Yorkshire) consistii^ of 3 divisions. 2 for each division 
26 CTounties consisting or 2 divisions^ 2 tor each . 

7 Counties, 3 each .... 

6 Countie^2 each 

1 (Isle of Wight) > J . . 


6 

104 

21 

12 

1 


230 . 
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24 Cities return 50 members, ear. 

1 (London) ..... 

23 Cities, 2 each ... 

163 Boroughs return 273 members, viz, 

110 Boroughs, 2 each .... 

53 Boroughs, 1 each .... 

2 Universities (Cambridge and Oxford), return 2 each 

Wales— 29. 

12 Counties return 15 knights of the shires, viz. 

3 Counties, 2 each .... 

9 Counties, 1 each .... 

14 Boroughs, and Districts of Boroughs, 1 member each 

Scotland — 53. 

30 Counties and Districts of Counties, viz. 

27 Counties, 1 each .... 

3 Districts of Counties, each district returning 1 member . 

21 Cities, Burghs and Towns, and Districts of Burghs and Towns — 

2 (Edinburgh and Glasgow) return 2 members each 

5 (Aberdeen, Paisley, Dundee, Greenock, l*erth) 1 each 
14 Districts of Burghs and Towns, each returning 1 . 


144 


4 

46 


50 


220 

53 


273 

4 


471 


15 

14 


29 


27 

3 


30 


4 

5 
14 


51 


23 


104 


Iaeland — 105. 
64 Counties, 1 each . a 

39 Cities and Boroughs, 1 each 
1 University (Trinity College, Dublin) 


64 

39 

2 


53 


105 


411 Places. Members 658 

2. Persons who cannot he Eltctors, 

Females, minors, idiots and lunatics, and aliens. Denizens arc not 
disqualified from voting, though they cannot sit in the house ; so also 
of persons naturalized. 

British peers, ministers of state, lords lieutenant of counties. 

Persons convicted of perjury and briberv, or subornation of perjury. 

Felons convicted and under sentence of punishment. 

Persons excommunicated in the ecclesiastical courts. 

Outlaws in criminal proceedings, but not in civil. 

Bankrupts uncertificated, and insolvents, as they have no property. 

Receivers of alms within a limited time before the election, generally 
a year, though in particular cases this period is extended, either by 
act of parliament (as in London by the 11 Geo. I. c. 11 , a determina- 
tion of the House of Commons, or special usage. 
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PersonB having received parochial relief within a year, in cities and 
boroughs. 2 Wm. IV. c. 45, § 36. 

Commissioners and officers employed in the excise, customs, stamp 
duties, or assessed taxes ; the postmaster general and other persons 
employed in the Post Office ; and the captain, master, or mate of any 
vessel employed in conveying the mail, are all of them disqualified 
during the time of holding any such office, and for twelve months af- 
terwards, under penalty of 100/. But commissioners of land tax and 
persons employed by them are not disqualified, being specially excepted 
by the act (22 Geo. III. c. 21), as are also those holding freehold 
offices by letters patent. 

Justices, receivers, and all other persons belonging to the London 
police, arc excluded from the franchise in the counties of Middlesex, 
Surrey, Hertford, Essex, and Kent, and from Westminster, Southwark, 
and the new boroughs in the Metropolitan districts. 

Counsel and all "agents ’of candidates at election, for fee or reward, 
are excluded from voting at the same, but not from being registered. 

3. The Qualjficatiom of Electors, 

Electors for Counties , — Before the passing of the Reform Act, the 
right of voting for knights of the shire was confined to persons having 
freehold lands or tenements within the county of the value of 40^. by 
the year above reprizes. ^ That act, however, while it extended 
the elective franchise to other descriptions of property, has somewhat 
restricted this class of voters. The qualification remains as before 
so far as relates to freeholds of inheritance, which, if of the clear 
annual value of 40.?., still confer the right of voting, when duly re- 
gistered according to that act. But as to freeholds for life, it is 
enacted by § 18, that no person shall vote in the election of a knight of 
the shire, or of a member to serve in parliament for any city or town being 
a county of itself, in respect of any freehold for life or lives of a less 
annual value than ten pounds, unless iie he in the actual occupation 
of the same, or unless it have come to him by marriage, marriage set- 
tlement, devise, or promotion to a benefice or office ; saving, however, 
the rights of all persons then seised of freeholds for life, so long as 
they continue so seised, if they had or might have had a right of voting 
in respect thereof before the passing of that act,. and are registered." 

As the estate must have been freehold both in respect of tenure and 
interest, copyholders were formerly excluded both by common law and 
statute.^ jrfow, however, by § 19 of the Reform Act, persons seised 
at law or in equity of lands or tenements of copyhold or any other tenure 
whatever, except freehold, of the annual value of ten pounds, for life 
or lives, or any larger estate, are entitled to vote in the election of 
knights of the shire for the county in which the lands are situate. 
Under this qualification are included customary freeholders or tenants 
by copy of court roll, by the verge or tenant right, tenants iu ancient 
demesne, charter tenants, &c., also equitable copyholders, as heirs, de- 
visees, &c., according to the custom of the manor, before admission. 

The orujinal lessee or assignee of a terra originally created for not 


» 8 Hen. VI. c.7; 10 Hen. VI. c. 2; 
&8Wm. in. c.7, §3,24; 10 Anne, 
' 23, § 3 ; 18 Geo. II. c. 18, § 1 ; 3 Geo. III! 


c. 24; 14 Geo. III. c. 68 ; 20 Geo. III. 
c. 17 : 63 Geo. III. c. 49. 

» 31 Geo. IU. c. 14. 
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less than sixty years in lands or tenements of the clear yearly value of 
ten pounds above all rents and charges, or of a term originally created 
for not less than twenty years in lands or tenements of the clear yearly 
value of fifty pounds, whether in the occupation thereof or not ; and the 
sublessee or assignee of an underlease of either of the before-mention- 
ed terms, if in the occupation thereof; and^y person occupying as 
tenant any lands for which he is bond fide lialHe to a yearly rent of not 
less thsiU fifty pounds, are each of them entitled to vote fbr knights of 
the shire for the county in which the lands &c. are situate.* 

But, as to property situated in cities and boroughs, no person can 
vote in the election of county members^s a copyholder, leaseholder, or 
tenant, in respect of any house, warehouse, counting-house, shop, or 
other building, or any land occupied therewith, in any city or borough, 
which (either separately or jointly with the land occupied therewith) 
is of sufficient value to confer the right of voting for such city or 
borough ; nor can any person vote as a freehold^ of any such, if 
occupied by himself, whether in either case the right to vote for such 
city or borough has been aetually acquired or not.* 

And, whatever be the qualification, in order that a party may be en- 
titled to vote, he must be registered, that is, his name must be entered 
on the Register of Voters; and, unless the property came {o him by 
descent, succession, marriage, marriage settlement, devise, or promotion 
to a benefice or office, he must have been a certain time in possession 
thereof, or in the receipt of the rents and profits for his own use (so that 
trustees, and mortgagees not in possession, are excluded), before he 
can be registered, namely, if claiming as a freeholder or copyholder 
for six months, and if as a leaseholder or occupying tenant for twelve 
months, previous to the last day of J uly in the year of registration.* 

In county votes, it is not necessary that the party should have been 
rated, or have paid rates or taxes; nor is it now necessary that the 
property should in any case be assessed to the land tax.® 

Electors for Cities and Boroughs, — ^The Reform Act has not take 
away the old right of voters in scot and lot and corporation boroughs, 
but it has conferred a new qualification upon all occupiers of houses or 
buildings, either as owners or tenants, of the clear annual value 
(whether alone or with land) of not less than ten pounds. This is the 
only qualification in all the new boroughs, with the exception of Swan- 
sea, in which freemen also are entitled to vote. , The party must have 
occupied the premises for twelve months previous to the 31st J ulyj 

* 2& 3 Win. TV. c. 45, § 20. The lands and profits ; but the morti^or in actual 
Ac. in respect of which an occupying ten- poss^ion or in receipt of the rents and 
ant of 50/. claims to vote need not be the profits may vote, notwithstanding such 
same, but may be different lands and tone- mortgage. And tnat no trustee shall have 
ments occupied in immediate succession, a right to vote ; but the cestuique trust in 
And joint occupying tenants are each en- actual possession or in receipt of the rents 
titled to vote, if the amount of rent be such and prcmts, though he may receive the same 

divided by the number of tenants, would through the hands of the trustee, may vote, 
give 50/. for each.^6 & 7 Vic. c. 18, § 73. notwithstanding such trust. 

» 2 dr 3 Wm. IV. c. 45, § 24, 25. ♦ 2 & 3 W. IV. c. 45, § 26. * Ibid. §22. 

* As to thq right of trustees and mort- * Occupation ofthe same premises for the 
^a^ees to vote, much difficulty formerly whole time is not necessary; it may be differ- 
prevailed in the construction of the Reform ^t premises occupied in immediate succes- 
Act; but the 6 & 7 Vic. c. 18, §74, de- sion. And yoin/ occupiers are each entitled, 
olares and enacts, that no mortga||ee of where the premises are of such value as, di- 
lands or tenements shall vote, unless in the vidcd by the number of occupiers, would 
actual possession or receipt of the rents give 10/. for each.— 2 Wm. IV. c. 45. 

D 
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have been rated during that time to all rates made for the relief of 
the poor,^ have paid on or before the 20th J uly all the poor’s rates 
and assessed taxes payable previous to the 6th April preceding, and 
have resided for six calendar months previous to the last day of July, 
within the city or borough, or within seven miles thereof. 

Another class of vote^j||for cities and boroughs are /rcewen, mem- 
bers of a corporation, xhis right was formerly acquired by birth, 
servitude, marriage, or election; and admission im due form at any 
time before the election was sufficient till the 3 Geo. III., which re- 
quires admission twelve months previous to the election (except entitled 
by birth, marriage, or servitu(^); but residence not in any case 
necessary. Now, however, by the Reform Act (§ 23) no burgess or 
freeman, or freeman and liveryman of the city of London, can be re- 
gistered, unless he were qualified on the last day of July, in such man- 
ner as would then entitle him to vote if such were the day of election, 
nor unless he has resided six calendar months within the borough, or 
within seven miles of the place where the poll is taken. And no bur- 
gess or freeman admitted since the 1st of March, 1831, otlierwise than 
in respect of birth or servitudey can hereafter be entitled. And no 
percon can be entitled in respect of birth, unless his right be originally 
derived from some person wno was admitted or was entitled to be ad- 
mitted before the said 1st of March, or from some person who since 
that time shall have become a freeman in respect of servitude. All 
non-resident freemen, therefore, are disfranchised ; and this franchise 
cannot now be conferred by election, or by marriage with the daughter 
or widow of a freeman. 

Freeholders or burgage tenants form another class of voters in 
cities and towns being counties of themselves. They must have been 
in actual possession, or in receipt of the rents and profits for their own 
use twelve months previous to the last day of July (except it came by 
descent, marriage, devise, or promotion to a benefice or office), and 
must have resid^ six months within such city or town, or within seven 
miles thereof. Freehold or burgage tenements within the new boun- 
daries confer the right in the same manner as those within the former 
limits. But no person can be entitled to vote for any city or borough 
other than a city or town being a county of itself, in respect of any 
burgage tenement or freehold acquired since the 1st of March, 1831, 
unless it came to him since that day and previous to the passing of the 
act (7th June, 1832) by descent, succession, marriage, marriage set- 
tlement, devise, or promotion to a benefice or office. 

Other freeholders, who vote in respect of a freehold of the clear 
yearly vmue of 40e. in such cities and towns, are put upon the same 
footing as freehold electors for counties at large, and are not required 
to have more than six months’ possession. 

^ No miflnomer or inaccurate description, claim to be rated ; and, upon claim made, 
in a rate, of the person occupyi^* or tender of the rates due, 

premises occupied, shall prevent such occu- their names are to be put on the rate-book, 
pier from being registered and entitled to and they shall be deemed rated from the 
vote, if, being the person liable, he shall time of the rate made. But where the land- 
have b^n called upon to pay, and shall lord is liable by any act of parliament for 
have paid the poor rates during the time payment ofthe rates* suqh claim on the part 
rMuiim in respect of such premises. — 6 & of the tenant will not exonerate him trom 
7 Vic. c. IB, § 75. lus liability, in case the tenant makes 

V^here occupiers are not rated, they may default.— 2 & 3 Wni. IV. c.‘ 45, $ 30, 
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Registration of Voters. 

It would occupy too much space to enumerate all the various 
modifications of the elective franchise prevailing in cities and 
boroughs. Almost every pne of them had rights of voting peculiar 
to itsdf, established by act of parliament, cnarter, usage, the last 
determination of election committees, or by common law. 

4. Registration of Voters. 

The names and qualifications of all voters are required to be 
registered before they can exercise their privilege. This sy stern of 
registration was introduced by the Reform Act, but the provisions 
of that act on the subject have been sepealed, and others substituted 
by the 6 & 7 Vic. c. 18. 

1. Firat, As to the registry of coiintp voten : — 

On or before the lOth of June in every year, the clerk of the peace of each county 
delivers his precept to the overseers of the poor of every parish therein, with the requisite 
forms and notices,^ and a copy of such part of the existing register of voters as relates to 
their respective parishes. 

On or before the 20th of June, the overseers are to publish a notice, ‘ requiring persons 
entitled to vote in respect of property situate in their parish, and whose names are not 
already on the register, or who, being on the register, do not retain the same qualifi- 
cation or continue in the same place of abode, to give or send in to them before the 
20th of July a notice of their claim to vote.* Any person whose name is already on the 
register need not make a fresh claim while he retains the same qualification and place of 
abode as are there described, although he may do so if he think fit. This notice of the 
overseers is to be published by affixing a copy sipped by them, on or near the outer 
doors of every church and chapel in the parish, including dissenters’ chapels, or if there 
be no churcn or chapel then in some public or conspicuous situation, and keeping the 
same so affixed during a period including two Sundays at least. 

On or before the last day of July the overseers are to make out an alphabetical list of 
all persons who have sent in their claims ; and where they have any reason to believe 
that any person so claiming, or any person whose name is on the register, is not entitled 
to be registered, they are to add the word “ Objected ” in the margin,, and the word 
** Dead ” before the name of any person whom they have reason to believe to be dead. 
They are to cause a sufficient number of such list of claimants, and of the said copy of 
the register, to be written or printed, and to sign and publish the same on or before the 
Ist of August, and keep copies thereof for inspection without fee between the hours of 
ten and four of every day except Sunday during fourteen days, and also for sale. 

Any person whose name is in the register may object to the insertion of any other 
person’s name, by giving a notice on or before the 25th of Au^st,to the overseers,* and 
to the person objected to,* and, if the latter do not reside in the parish, a duplicate 
notice to his tenant in possession. 

On the Ist of September, the qverseem are to make out and publish a list of all per- 
sons so objected to, and keep copies thereof for inspection during fourteen days, and also 
fbr sale, as before directed with respect to the list of claimants. 

And on or before the 29th of August they are to delive^^ the copy of the register, the 
lilt of claimants, and the list of persons objected to, reroectively signed by them, to the 
clerk of the peace, that he may make out an abstract or the number of persons object^ 
to in each parish, and transmit the same to the levisinff barrister when he shall be ap* 
pointed, in order that he may fix the times and places for holding courts for the revision 
of the lists. 

2. The proceedings as to the registration of voters for cities and borouffhswre similar 
to those above detailed with regard to county electors. The town clerk issues his precept 
to the overseers of the several parishes on or before the 10th of June; who are required, 
on or before the 20th of June, to publish a notice, that no person wiU 1^ entitl^ to be 
registered in respect of the occupation of premises of 10/. yearly value unless he shall 
have paid on or before the 20th of July all rates and taxes due on the 6th of April 
preceding. But no person is required to send in his claim to vote, as in the case of 
county voters, at this stage of the proceedings ; the duty of inserting in the list of voters 
the names of all persons entitled devolving upon the overseers, who have the rate-books 
for their guidance, and are at liberty to inspect the tax assessments. They are accoid- 
ingly required, on or before the last day of July, to make out two lists,— one including 
all voters in right of the occupation of premises of 10/. yearly value, and the other of all 

{ persons entitle by virtue of any other x^ht, except fi^men; which Ito are to be pub- 
ishedand kept for inspection and sale, in the same manner as is directed with regard to 
* Form< i*f all ihv Notices &c. are given in the Schedule to the Act fi & 7 Vie. c. 18. 
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the county lists. The list of freemen is made out by the town clerk, and published by 
being affixed on the town hall, &c. In London the lists of the liverymen are furnished 
to the returning officers by the clerks of the several companies. Persons whose names 
are omitted from the lists, and those who have objections to make against persons whose 
names are inserted, may then send in their notices of claim or of objection to the over- 
seers'or town clerk reroectively, at any time on or before the 25th of August. Lists of 
such claimants, and of persons object^ to, are then to be published, at the same time 
and manner as in the case of county lists. 

"Revising Barristers. — In order to correct the registers, and 
decide on the validity of claims and objections, one or more revising 
barristers are appointed to revise the lists of each county, and of every 
city and borough therein. They are appointed yearly by the senior 
judge of assize when on the summer circuit, except those for the 
county of Middlesex and the metropolitan cities and boroughs, who 
are appointed by the lord chief justice of the Court of Queen’s Bench. 
No member of parliament, or person holding any place of profit 
under the crown, is eligible for this office ; and no such barrister can 
serve in parliament for any place for which he is thus appointed for 
eighteen months afterwards. 

The barristers thus appointed make circuits and hold open courts, 
for the purpose of revising the registers, between the 15th of Septem- 
ber and the last day of October ; and when two or more are appointed 
for any county, they may sit separately, either at the same time and 
place, or at different times and places, as they may deem most expe- 
dient. The lists are laid before them by the clerk of the peace and 
the town clerks respectively, who, as well as the overseers, must attend 
and answer all questions on oath. They are then to correct mistakes 
in the register ; to insert the names of all persons who shall be proved 
to their satisfaction to have been entitled on the preceding 31 st of 
3 uly, and whose claims have been made in due time ; and to expunge 
the names of persons objected to, where the objection shall be made 
good, and also those of persons deceased. 

Parties cannot appear or be attended by counsel at these courts. 

In cases of groundless or frivolous and vexatious claims or objec- 
tions, the revising barrister may order costs not exceeding 20.9. 

An appeal against the revising barrister’s decision on any point of 
law may be had to the Court of Common Pleas, upon a statement, 
drawn up by the barrister immediately after his decision, at the in- 
stance of the party aggrieved, of the facts proved in evidence, with 
his decision upon the whole case as well as on the point of law in 
question, after the manner of a special case to the Queen’s Bench 
upon a decision of a court of quarter sessions ; and where several 
claims or objections depend upon the same point of law, the appeals 
may be consolidated, and any agreement of the parties as to the ex- 
pences thereof may be made a rule of court. 

The registers, when thus revised, are signed by the revising bar- 
rister, and transmitted to the clerk of the peace, or to the town clerk 
of cities or boroughs, and by them to the returning officer, and con- 
tinue in force from November to November. 

III. Proceedings at Elections. 

When a new parliament is summoned, the lord chancellor sends his 
Warrant to the clerk of the crown in chancery, who thereupon issues 
out writs to the sheriff of every county for the election of all the mem- 
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bers to serve for that county, and for every city and borough therein. 
But after the parliament is assembled, and during its continuance, the 
House of Commons alone has, by its speaker, the right of issuing 
the writs to fill up vacancies. 

On the receipt of the writ, the sheriff sends his precept under his seal 
to the returning officers of the cities and boroughs in his jurisdiction, 
who are to proceed to election within eight days after the receipt of the 
writ or precept, giving three clear days notice at least, exclusive both 
of the day of proclamation and the day appointed for the election.^ 

But the elections of knights of the shire must be proceeded to by 
the sheriffs themselves in person. By 25 Geo. Lll. c. 84, the sheriff, 
having indorsed on the back of the writ the day on which he receives 
it, shall, within two days after, cause proclamation to be made at the 
place where the election ought by law to be held, of a special county 
court to be there held for the purpose of such election only, on any 
day (Sunday excepted) not later from the day of making such procla- 
mation than the sixteenth day, nor sooner than the tenth. 

One day at least before the election, all soldiers (except those entitled 
to vote, soldiers in garrison, and the guards at Westminster or South- 
wark or on duty at a royal residence) are to remove to a distance of at 
least t%vo miles from the place of election. 

No lord of parliament, lord lieutenant of a county, or any person 
disqualified from voting, is in any manner to interfere in an election. 
And if any officer of the customs, excise, stamps, or certain other 
branches of the revenue, presume to intermeddle in any election, by 
persuading any voter or dissuading him, he forfeits 100/., and is disa- 
bled from afterwards holding any office. 

No candidate shall, after the date (usually called the teste) of the 
writ, or after the vacancy, give any money or entertainment to the 
electors, or promise to give any, either to particular persons or to the 
place in general, on pain of being incapable to serve for that place in 
that parliament. And if any money, gift, office, employment, or reward 
be given or promised to any voter at any time in order to influence him 
to give or withhold his vote, as well he that takes as he that offers such 
bribe forfeits 500/., and is for ever disabled from voting, or holding any 
office in anycorporation, unless before con v iction he discovers some other 
offenderofthe same kind,.and then he is indemnified. 7 &8W. lll.c.4.^ 

* 3 A4 Vic c 81. that if any candidate shall, by himself, or 

• The 5 & 6 Vic. c. 102, § 20 (reciting that by or with any person, or in any manner, 
a practice had prevailed m certain places of directly or indirectly, jyive or provide, or 
making payments to voters on behalf of can< cause or knowingly allow to be given or 
didates m such manner that doubts were provided, wholly or partly at his expence, 
entertained whether the same was bribery) or pay, wholly or in part, any expences in- 
declares and enacts, that the payment or curred for any meat, drink, entertainment, 
gift of any money or valuable consideration or provisions to or for any person, at any 
to any voter, or other person on his behalf time, either before, during or after the elec- 
either before, during, or after any election, tion, for the purpose of corruptly influeacing 
on account of such voter having voted or such person or any other person to give or 
refrained from voting, or being about to vote refrain from giving his vote, or for the pur- 
er refrain from voting, whether under the pose of corruptly rewarding such person or 
name of head money or any other name, any other person for having given orrefrain- 
and whether in compliance with any usage ed from giving his vote at such election, he 
or practice or not, shall be deemed oribe^. shall be incapable of being elected or sitting 

And the same act (§22), reciting that the in parliament for that county, city, or bo- 
7 & 8 Wm, III. c. 25, had been found in- rough, duringthe parliament for which such 
sufficient to prevent corrupt treating, enacts, election shall be holden. 
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As treating of voters is re^rded as bribery, and therefore illegal, 
no action can be maintained by an innkeeper against a candidate for 
the price of provisions &c. furnished to voters at his request.^ 

If an estate be conveyed to a parly to qualify him as a voter or can- 
didate, with a secret condition for its re-conveyance, such condition 
cannot be enforced, and the party is entitled to retain such estate.^ 

On the day of election, the sheriff or other returning officer must first 
take an oath against bribery, and for the due execution of his office, 
and then read or cause to be read the Bribery Act. The candidates 
likewise, if required, must swear to their qualification. If a candidate, 
upon the request of two electors, or of another candidate, either at the 
time of election, or at any time prior to the return of the writ, refuse to 
swear to his qualification (unless rendered unnecessary by any of the 
exceptions in the statute), his election would be void. 1 & 2 Viet, c. 48. 

If no more candidates are nominated than the number of represent- 
atives to be chosen, the reluming officer has no authority to open a 
poll, but must return those nominated as duly elected. If more arc 
proposed than the number to be returned, and a poll be duly demanded 
(either by a candidate or an elector), he has no power to refuse ; and if he 
refuse, the election is void. When a poll is once granted, the sheriff must 
proceed with it, though the party who demanded it afterwards waive it ; 
but if, after demand, no votes are tendered within a reasonable time, 
he may return according to the view taken at the nomination. 

By the Reform Act (§ 62, 67), the polling at every contested election 
for counties is to commence at nine o’clock in the forenoon of the next 
day but two after the day fixed for the election (unless it be Saturday 
or Sunday, and then on the Monday following), and continue for two 
successive days, seven hours on the first, and ei^ht on the second day, 
upon which it is to be closed not later than four in the afternoon. But 
in cities and boroughs, by the 6 &6 Wm. IV. c. 86, the polling is to 
commence at eight o’clock in the forenoon of the day next following, 
and continue during such one day onlu^ and not be kept open later than 
four o’clock. If the day following be Sunday, then the poll is to be 
taken on the Monday; if Good Friday, on the Saturday; and if 
Christmas Day, on the day following, not being Sunday. 

By the Reform Act and Boundaries Act (c. 64) each county is divided 
into districts, and a convenient place appointed in each district for 
taking the poll.* Polling booths are to be erected at each polling-place,* 
the expence of which is to be borne by the candidates jointly, who may 
contract for their erection if they think proper ; if not, the sheriff is to 
erect them, and charge the candidates not exceeding 46Z. for each 
pollii^-place in counties, and 23Z. in cities or boroughs. Or the 
sheriff may hire houses &c., instead of erecting booths, if he think pro- 
per. The returning officer may appoint deputies to preside at each 

* Bibbans v. BicketL 1 Bam. & A. 264. * In county elections the sheriiF is to 

* See Cases in Chit. Eo. Index, 304. erect as many booths as shall allow one for 

» The number of polling-places in any every 460 electors. 6 & 7 Wm. IV. c. 102. 

county may be increased by order of the In cities or boroughs not more than 300 
privy council, upon a petition to that effect electors are to be allowed to each b^th ; 
horn the quarter sessions; in which case or, on the requisition of any candidate, or 
the justices at sessions are to divide the of his proposer or seconder, and paying the 
county into convenient polling districts, cxpences thereof, not more than 1(^0. S&6 
6 A7 Wm. IV. c. 102. IV. c. 86. 
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polling-place, and poll clerks : the former to haye two guineas, and the 
latter one guinea a day, at the expence of the candidates. If any per- 
son be proposed as a candidate without his consent, the person 
nominating him is liable to his share of the expence. No nomination 
can be made or election holden for any city or oorough in any church, 
chapel, or other place of public worship. 

At the time of polling, every person whose name is on the register 
entitled to vote, but onty at the booth erected for the particular parish, 
district, &c. The returning officer cannot scrutinize any vote further 
than by asking the voter (on oath, if he thinks proper) whether he is 
the person whose name is on the register, and whether he has or has 
has not already iK>ted. A nd the 5&6Wm. IV. c. 46, provides that no 
elector shall be required at any election to take the oaths of allegiance, 
abjuration, or supremacy. 

Any person whose name has been omitted from the register in con- 
sequence of the decision of the revising barister may tender his vote, 
and the returning officer or his deputy must enter all such votes upon 
the poll book, distinguishing them from the votes admitted. But these 
votes can be of no avail, except the election be afterwards contro- 
verted on a petition to the House of Commons, where only the correct- 
ness of the register can be impeached. 

At the close of each day's poll the clerks deliver their books, in- 
closed and sealed, to the returning officer or his deputy ; and at the final 
close the deputies deliver them to the returning officer ; who is, the next 
day but one (except it be a Sunday, and then on the Monday) to cast 
up the votes, declare the state of the poll, and proclaim the members 
chosen not later than two o'clock; or he may proceed to make the 
return immediately after the poll is closed. 

In case of riot, either at the nomination of candidates or the taking 
the polls, the sheriff* or returning officer may adjourn the proceedings 
till the following day. 5 & 6 Wm. IV. c. 

If there be an equality of votes, or the returning officer is doubtful 
whether the candidate having the majority is not disqualified, he must 
make a double return ; in which case the parties returned are not entitled 
to sit till the return has been decided on by a parliamentary committee. 

Votes given to a candidate disqualified by perjury, bribery, &c., 
after notice to the electors of such disqualification, are absolutely void ; 
and if, on summing up, the striking out of these bad votes turns the 
number in favour of another candi£ite, he becomes duly elected, and 
no new election is necessary. If, however, the number still remains in 
favour of the disqualified candidate, as he cannot sit, a new election is 
necessary. So it is, if the retiiming officer expresses a doubt of such 
candidate being disqualified, or votes for him. 

The returning officer in boroughs i*eturns his precept to tlie sheriff 
with the person elected; and the shew’iff* returns the whole, together 
with the writ for the county, and the knights elected, to the clerk of 
the crown before the day of meeting, if it be a new parliament, or 
within fourteen days after the election, if it be an occasional vacancy ; 
and this under a penalty of 600Z. If the sheriff do not return sucl 
knights only as are duly elected, he forfeits 1.00/.; and the retumiu(< 

‘ After the declaration of the poll, the the Clerk of the Crown in Chancery.— G & 
poll books are sealed up, and transmitt^ to 7 Vic. c. 1 8, § 93. 
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officer in borougliB, for a like false retuni, 40/. ; and they are, besides, 
liable to an action by the candidate aggrieved, who may within twelve 
months, or within six months after a decision of the House of Com- 
mons upon the subject, bring the same, and recover double damages 
with fufi costs. 9 Geo. IV. c. 22, § 66. But the members returned 
arc the sitting members, until the House of Commons, upon petition, 
adjudge the return to be illegal. Any person bribing the returning 
officer forfeits 300Z. 

A member once duly chosen cannot relinquish his seat, nor be dis- 
charged from it, but by operation of law. If a person is elected for 
two places, which sometimes happens at a general election, he may 
choose for which he will serve, and a new writ issues for the other. 
But having once taken his seat, he cannot resign in order to be elected 
for another place. It is therefore usual, when a member wishes to 
retire, to obtain an appointment to the stewardship of the Cliiltem 
Hundreds, or of the manor of East Hendres, — places of no profit, but 
which, being appointments under the crown, enable members to vacate 
their seats. 

Mode of passing Acts of Parliament — The two houses of parlia- 
ment meet principally to make laws, the method being very similar in 
either house. Each house has a speaker. The speaker of the Lords 
(commonly called the prolocutor) is the Lord Chancellor; the speaker 
of the Commons is chosen by the house, and approved by the queen. 
In each house the majority decide; but in the commons the speaker 
has, in case of an equality of votes, a casting vote. Forty members 
at least are required to be present to form a house ; and if that number 
be not present, the house may be adjourned. 

Acts of parliament, as before noticed, are either private or public. 
For a private bill, a petition is presented, stating the grievance, &c.; 
which is usually referred to a committee; and if their report be favour- 
able, leave is given to introduce the bill. For a public bill, a member 
moves at once for leave to introduce it ; it is read a first and second 
time, and referred to a committee, which on important bills is one of 
the whole house, then read a third time and passed; after which it 
goes up to the Lords, is passed there, and finally receives the royal 
assent and becomes law. If the Lords make any amendments, the bill 
is sent back to the Commons ; if the latter disagree thereto, a conference 
follows of members deputed by each* house ; if both remain inflexible, the 
bill drops, and the subject cannot be again introduced in that session. 
The same forms are followed, mutaiis mutandis^ when the bill begins 
with the Lords. The royal assent isjdyen either in person or by com- 
missioners of the House of Lords. Tne act is then placed ampng the 
^?ecords of the kingdom, and forms part of the law of the land. 

Adjournmenty prorogationy and dissolution. — Parliaments are, 1st, 
adjourned from day to day, or for a week or month, as at Christmas 
and Easter — this is the act of each house ; 2. prorogued from one session 
to another — this is by the queen, or her commissioners ; and 3. dissolvedy 
or put an end tor-this is by the queen^s act; by the demise of the crown, 
or toy efflux of time, which is now at the end of seven years, if not 
sooner dissolved by either of the other modes. 
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CHAPTER II. 

0t tht WLina or 0ueni, antr tht ilofiat iFamils^ 

The supreme executive power is vested in the crown, whether it be 
possessed by a king or a queen. 

The title to the crown is properly hereditary, that is, it descends to 
the next heir on the death of the last possessor. It is not so jure 
divinoy as has sometimes been urged, but by the constitution of the 
country. The mode of succession to the crown in England is nearly 
the same as that to landed estates, though it may be limited or defeated 
l)y act of parliament; but after such limitation it still retains the same 
hereditary quality. 

The DUTIES of the crown, as comprised in the coronation oath, are, 
to govern according to the laws; to cause justice in mercy to be 
executed ; and to maintain and uphold the laws of God, the protestant 
religion, and the privileges of the church. 

Tlie PREROGATIVES of the crown consist in that special pre-eminence 
which the sovereign hath over and above all other persons, and out of 
the ordinary course of the common law, in right of the regal dignity. 

Prerogatives are direct or incidentaL The former are subdivided 
into those concerning — 1. The character or dignity y 2. The authority y 
and 3. The revenues of the crown. 

1. The dignity of the crown , — The attributes of this are sovereignty 
or pre-eminenc«> The king, or queen, is superior to all, and amenable 
to none. The king can do no wrong,'’ is an axiom of the constitution ; 
by which is meant, not absolutely that his actions are unimpeachable, 
but that he is not personally responsible. It is another axiom, that 

the king never dies;" that is, king Edward, George, or William, may 
die, but the crown survives them all in the person of the successor. 

2. The authority of the crown , — In this consists the whole executive 
branch of the government of the kingdom, her majesty being the chief 
magistrate, and all others her delegates. She is the representative of 
her people in all intercourse with foreign nations, and as such sends and 
receives ambassadors, &c., makes treaties and alliances, declares war 
and peace, and, as incident thereto, issues letters of marque and re- 
prisal, and grants passports. 

With regard to domestic affairs, the crown is regarded in a variety 
of characters. First, her majesty is a constituent part of the supreme 
legislative power, having power to reject or approve all bills. She has 
llie sole power of raising and regulating all the military and naval forces 
of the kingdom ; thou^ the supplies for supporting them can only be 
granted by parliament. She erects garrisons, and has the government 
of all castles and forts ; appoints all ports and havens, wharfs and quays ; 
and erects light-houses. To this branch of the prerogative may also be 
referred the power of prohibiting the exportation of arms and ammu- 
nition, and of restraining her subjects from leaving the kingdom by the 
writ of m exeat regno. 
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The crown is the fountain of justice and general conservator of the 
peace in the kingdom, and alone has the power of erecting courts of 
justice, one portmn of which judicial authority is delegated to and 
exercised through the various judges and subordinate magistrates. All 
criminal offences are said to be committed against her majesty, so that 
she is nominally the prosecutor in all such cases, and has incidentally the 
power of pardoning all offences. She also issues all proclamations, which 

The crown is the fountoin of all titles oFhonour or dignity, offices, and 
privil^es; can grant place or precedence to private persons, convert 
aliens into denizens, and erect corporations by letters patent. 

The crown also has the general superintendence or commerce and 
its laws ; may establish public markets and fairs, and regulate weights 
and measures, and has power to declare what metals and coins &c. shall 
constitute the currency of the realm, and their value, and has the right 
of coining the same. 

Lastly, her majesty is head of the church ; and by virtue of this she 
convenes, prorogues, regulates, and restrains all ecclesiastical synods 
or convocations, has the right of nominating bishops, and of appointing 
to certain other preferments; and to her lies the final appeal in all 
ecclesiastical causes. 

We have hitherto been speaking of a Queen Regent or Regnant, 
who has, as we have said, all the powers and capacities of a king ; and, 
if married, her husband is her subject. It remains to speak of queens 
consort and dowager. 

A Queen Consort derives her title by marriage with a king of 
England. In ordinary cases, as we shall see hereufter, a married 
woman has very little power or separate existence in iBegal significa- 
tion ; but a queen consort is, in the eye of the law, distinct from her 
husband, and has all the qualities which the law attaches to a feme 
sole, or single woman. She has many exemptions and minute preroga- 
tives ; she pays no toll, nor is liable to be amerced ; she is, nevertheless, 
a subject, and not an equal of the king; and has a separate establish- 
ment and revenue. By the stat. 25 Edw. III. it is declared treason to 
compass or imagine the death of the queen, or to violate her person. 
She is, if accused of any species of treason, entitled to be tried by the 
peers of parliament, as in the case of Queen Caroline. 

A Queen Dowager, or the widow of a king, enjoys most of the privi- 
leges of a queen consort. But no man can marry her without special 
licence from the crown, on pain of forfeiting his lands and goods. Sir 
Edward Coke says, that this was enacted in the 6th Heniy V I.; but the 
statute is not in print, and cannot be found. Blackstone states, that a 
queen dowager, when married again to a subject, does not lose her 
regal dignity, as peeresses dowager do their peerage when they marry 
commoners. 

The eldest son, or heir apparent to the crown, (who is usually 
made Prince of Wales by special creation and investiture), and 
his wife, and the princess royal, that is, the eldest daughter, are also 
protected by law as to life and person in the same manner as we have 
mentioned respecting a queen consort; and the younger children 
and grandchildren are regarded in law above other subjects. 
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CHAPTER m. 
llir ilribs €mntU^ 

The councils of the crown consist of— 1. The parliament^ as we have 
already seen ; 2. The peers of the realm, who are liable to be called on, 
and by birthright are entitled to an audience, in order to give their 
advice in any case of need or emergency (and this may form the basis 
of their several privileges, as freedom from arrest, &c.) ; 3. The judges, 
who are its counsellors in legal matters ; and 4. The privy councillors, 
who form the principal council of the crown. 

Privy councillors are made by the nomination of the crown, without 
either jpatent or grant. Their number is indefinite; but those only 
attend who are specially summoned for the particular occaaion upon 
which their assistance at the coimcil is required. 

The cabinet council is distinct from the privy council, and is not per 
se a recognized branch of the constitution. It consists usually of those 
ministers of state who for the time being are more immediately honoured 
with the confidence of the sovereign, and are summoned to consult on 
the executive authority. Their existence depends solely on the plea- 
sure of the crown, each receiving a particular summons for every at- 
tendance. These are the really efficient and responsible advisers of the 
crown. 

To be qualified, privy and cabinet councillors must be natural-bom 
subjects ; and fibrsons bom abroad, unless of English parents, cannot 
be capable even by act of naturalization. 

Their duties, according to their oath of office, are, to give their best ad- 
vice for the honour and public good of the crown, without bias, and with 
secrecy ; to avoid corruption (an attempt to bribe them is an indictable 
offence') ; to uphold that whicn is resolved, and withstand all opponents 
thereto; and to do and keep all that a good councillor ought to do. 

The court of privy council is of great antiquity. The government 
of England was originally by the king and privy council ; though at 
present they only intermeddle in matters of complaint on sudden emer- 
gencies, their constant business being to consult for the public good 
in affisiirs of state^ Acts of the privy council continued of great au- 
thority until the reigns of Charles I. and II. ; and by them were con- 
troversies sometimes determined touching lands and rights, as well as 
the suspension of penal statutes. But their authority in that respect 
was never considered consonant with law, and was formally abolished 
by statute. 

The crown, with advice of the privy council, publishes proclamations 
which are binding on the subject ; but they must be consonant with and 
in execution of the laws of the land. 

The power of the pnvy council is to inquire into all offences against 
the government, and to commit the offenders to safe custody, in order 
to take their trial in some of the courts of law. But their jurisdiction 

* 4 Burr. 2494 ; and Ck»m. Dig. tit. Hoy, £. 2.^ 
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herein is oiil^ to inquire, and not to punish ^ and the persons coniinit- 
ted by them are entitled to their habeas coiyus by the 16 Car. I. c. 10, 
as much as if committed by an ordinary justice of the peace. And by 
the same statute the Court of Star Chamber and the Court of Requests, 
both of wliich consisted of privy councillors, were dissolved ; and it 
was declared illegal for them to take cognizance of any matter of pro- 
perty belonging to the subjects of this kingdom. But in plantation or 
admiralty causes, which arise out of the jurisdiction of the kingdom, 
and in matters of lunacy or idiotcy (bein^ a special flower of tlie 
prerogative), although they may eventually involve questions of exten- 
sive property, the privy council continues to have cognizance, being 
the court of appeal in such cases; or rather, the apiieal lies to the 
queen's majesty herself in council. Whenever also a question arivses 
between two colonics or dependencies of the crown, as concerning the 
extent of their charter, and the like, the queen in her council exercises 
jurisdiction therein, upon the principles of feodal sovereignty. 
So likewise when any person claims an island or a province mi the 
nature of a feodal principality by grant from the crown, tlie determina- 
tion of that right belongs to her majesty in council, as was the case of 
the Earl of Darby with regard to the Jsle of Man in the reign of Qin?en 
Elizabeth, and the Earl of Cadogan a, d others as the reprcisentatives 
of the Duke of Montague with relation to the island of St. Vincent in 
1764. But from all the dominions of the crown, excepting Great 
Britain and Ireland, an ayypellate jurisdiction in the last resort is 
vested in this tribunal, which exercises its judicial authority in a com- 
mittee (formerly of the whole privy council), who hear the allegations 
and proofs, and make their repoit to her majesty in council, by whom 
the judgment is finally given. 

The judicial business of the privy council has been considt^rably 
increased, and its constitution as a court of appeal improved, by recent 
enactments,^ The 3 & 4 Wm. IV. c. 41 (after reciting that by the 
2 & 3 Wm. IV. c. 112, the powers of the High Court of Delegates," both 
in ecclesiastical and maritime causes, had been transferred to Ins 
majesty in council ; that, by letters patent under the great seal, certain 
members of the privy council, together with the barons and judges of 
the superior courts at Westminster, had been from time to time ap- 
pointed His Majesty's Commissioners for hearing and determining 
Appeals in Prize Cases ; that an appeal lies to his mjqesty in council 
from the decisions of* various courts of judicature in the East Indies 
and other dominions of his majesty abroad; that appeals to his ma- 
jesty in council had been usually heard before a committee of the 
whole privy council, and it was expedient to make provisions for the 
more effectually hearing and reporting on appeals and other matters, 
enacts, That the President of the Council, the Lord Chancellor, and 
such of the privy council as shall be Lord Keeper or First Lord 
Commissioner of the Great Seal, Lord Chief Justice or Judge of the 
Court of King's Bench, Master of the Rolls, Vice Chancellor, Lord 
Chief Justice of the Court of Common Pleas, Lord Chief Baron or 
Baron of the Court of Exchequer, J udge of the Prerogative Court of 

^ For a further extension of the powers Council, see 7 & 8 Vic. c. 69, and 0 & .9 
of the Judicial Committee of the Privy Vic. c, 30. 
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Canterbury, J udgc of the Court of Admiralty, and Chief* J udge of the 
Court in Bankruptcy, and aho all members of the privy council who 
shall have been President thereof or have held the office of Lord 
ChaucelJor, or any of the other offices before mentioned, shall form 
a committee, to be styled ^ The Judicial Committee of the Privy 
Council 5^ and his majesty may from time to time, by his sign manual, 
appoint any two other privy councillors to be members of such committee. 
And all aj^peals or applications in prize suits and in all other suits in the 
Admiralty or Vice Admiralty Courts, or in any other court in America 
or other liis majesty's dominions abroad, which before might be made to 
the High Court of Admiralty in England, or to the Lords Commissioners 
in Prize Cases, shall be made to his majesty in council, and as such 
a])p(ials might before have been made to the said Court of Admiralty 
or to the Lords Commissioners in Prize Cases ; and that all appeals, or 
‘omjdaints in the nature of appeals, which may be brought before 
his majesty or his majesty in council, and appeals then pending and 
unheard, shall oe referred by his majesty to such J udicial Committee, 
and shall be heard, and the report or recommendation be made in open 
court; and his majesty may refer to this committee for hearing or 
consideration any other matters wbatscever." But no matter can be 
heard, or order or report made but in the presence of at least four 
iiK^rnbers, and by a majority. Her majesty in council, on the recora- 
mendation of the comrnitb^e, on any appeal, may remit the subject 
matter thereof to the c^'urt below to be reheard ; and the committee may 
direct an issue to try any fact in a court of common law, either at 
bar, before a judge of assize, or at the sittings for trials of issues in 
London or Middlesex, and either by a special or common jury. The 
committee may examine witnesses on oath by word of mouth (and either 
belbre or after examination by deposition) ; and the powers of the 
13 Geo. III. c. 63, and 1 Wm. IV. c. 22, for the examination of wit- 
nesses by commission, are extended to it. The committee may direct 
depositions to be taken before the registrar, and may refer any mat- 
ters to be examined and reported on by him, in the same manner as 
matters are referred by the Court of Chancery to a master ; and for 
these purposes the same powers are given to him as are possessed by a 
master or examiner of the Court of Chancery or of any court eccle- 
siastical. Writs of subpoena for the attendance of witnesses and pro- 
duction of deeds &c. are to be issued by the President of the Privy 
Council in like form, and with the same penalties, a^rom the Court of 
Queen's Bench. Costs in the prosecution of appeals, and of issues 
directed by the committee, are to be paid as the commissioners direct. 
Orders and decrees are to be enrolled ; and the committee have the 
same power of punishing contempts and compelling appearances, and 
her majesty in council the same powers of enforcing judgments, decrees, 
and orders, as the Court of Chancery or Court of Queen’s Bench (both 
in personam and in rem), or as are given to any court ecclesiastical 
by the 2 & 3 Wm. IV. c. 93. 

The privileges of privy councillors, as such, besides their honorary 
precedency, consists principally in the security which the law has given 
"hem against attempts and conspiracies to destroy their lives. By the 
3 Hen. VII. c. 14, if any of the king’s household conspire or imagine to 
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away the life of a privy councillor, it ie felony, though nothing be 
done upon it. This extends only to the queen’s menial servants. But 
the 9 Ann. c. 15 enacts, that any person who shall unlawfully attempt 
to kill, or unlawfully assault, strike, or wound any privy councillor m 
the execution of his office, shall be a felon without benefit of clergy. 

The dissolution of the privy council is entirely at the queen’s pleasure. 
By the common law it was dissolved ipso facto by the demise of the 
crown ; but now, by the 6 Anne, c. 7, it continues till six months after, 
unless sooner determined by the successor. 

CHAPTER IV. 

0f tile itebrnne of tiir Croton^ 

The constitution has vested in the crown a revenue, in order to support 
its dignity and power. It is either ordinary y that is, inherent in the 
crown, or extraordinary. That portion of the revenue devoted to the 
support of the queen and her personal establishment and dignity is 
called the civil list; the rest, being rather the revenue of the public, 
is ^propriated to the public service. 

The ordinary revenue has for the most part, by lapse of time and 
the altered state of things, or the express relinquishment of its posses- 
sors, long ceased to be of any actual value. In this class was comprised 
the custody of the temporalities of bishops, that is, all the lay revenues, 
lands, and tenements (in which is included his barony) belonging to 
the archbishop’s or bishop’s fee ; and these, U})on the vacancy of the 
bishopric, are immediately the right of the crown, which has the cus- 
tody and an absolute right to the mtermediate profits till a successor is 
appointed. Tliis, however, can scarcely be called a source of profit 
in the present day, as the new bishop receives the restitution of his 
tempormities quite entire. The crown is entitled to a corody^ that is, 
to send a chaplain to be maintained by the bishop and to receive a 
pension till he is promoted by him to a benefice ; this, however, is now 
disused. The crown has a right to the tithes of extra-parochial placesy 
but under an implied trust that they will be disbursea for the general 
good of the clergy. So also to first-fruits and tenths^ the one being 
the first year’s prpfits of a spiritual preferment, the other a tenth part 
of the annual profits of the same. These were first claimed by the Pope 
in the reign or king John, and afterwards in the time of Henry VIII. 
annexed to the crown (but with certain exemptions) by 26 Hen. VIII. 
c. 3, and 1 Eliz. c. 4; at length they were applied by Queen Anne to 
the augmentation of poor livings (2 Ann. c. 11), and called Queen Anne’s 
Bounty. The crown is entitlea also to the rents and profits of the 
demesm Uindsy which, though formerly extensive, have been almost 
entirely grimted away to private subjects. So to the profits (f military 
tenures, which have been mostly abolished. Also to the rights of pur- 
veyame and pre-emption, that is, buying up provisions for the use of the 
household at a certain settled price; but this is now abolished, and an 
hereditary tax substituted. So to trine licences ; but this was abolished 
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by 30 Geo. II. c. 19^ and a sum of 70002. per annum instead was settled 
on the crown out of the stamp duties. So to the profits of r^e^foresUf 
now out of date. Again, it had the proJiU of the ordlruiry courts of 
justice ; but these having been mostly granted away, return but little to 
the crown. Next, the crown is entitled to ro^al fishy that is, to certain 
parts of the whale and to sturgeons caught near or cast on our coast. 
Also to ships wrecked on the coast, wherein nothing living escaj^s ; for, 
to constitute a wreck, this is necessary, as also that the goods Aould be 
cast asliore (which distinguishes wreck from oiliieT jetsamyfiotsamy or 
ligan — three old and barbarous appellations; the first signifying thin^ 
cast into the sea, and remaining there ; the second, things floating on the 
surface ; and the third, things sunk but marked by a buoy in order to be 
reclaimed). Wrecks are rendered by this definition very rare ; and the 
owner may, moreover, assert his claim at any time within a year and a 
day. To prevent an old disgraceful and brutal practice, very severe 
laws are enacted against the plundering of wrecks, or contributing to 
damage a vessel ; and pei^sons contributing to the saving of the goods or 
vessel, in cases of wreck, are entitled to salvage, ^ All mines in Eng- 
land of gold and silver were part of the revenue ; but this was put an 
end to by 1 W. Sc M. st. 1. c. 33, and 6 W. & M. c. 6. Treasure trove 
still belongs to the crown ; and secreting such is punished by fine and 
imprisonment. Goods stolen and thrown away by the thief in his 
flight, called waifs^ belong to the crown ; but the goods of a foreign 
merchant are not (for the benefit of trade) so considered. EstraySy 
that is, animals wandering without an owner, after proclamation and 
non-claim for a year and a day, belong to the crown. Another branch 
of revenue is the forfeiture of lands or goods for certain offences, the 
particulars of which will be mentioned hereafter. 

The forfeiture called deodandy or of any personal chattel which had 
been the immediate occasion of the death of any reasonable creature, 
was also originally vested in the crown, though it seems to have been 
generally granted out to lords of manors. This has been abolished 
by the 9 & 10 Vic. c. 62, from 1st September, 1846. EseheatSy that 
is, where by a defect of heirs there is no one to inherit, belong to the 
crown, as the original proflrietor of all lands. And lastly, the ctis- 
tody of idiots supplied a part of the revenue of the crown. 

Extraordinary Revenue, — From the falling oS of the ordinary 
revenue, it became necessary to raise a revenue by other means, whence 
it is termed extraordinary. This is done by aids, subsidies, and sim- 
plies voted by the House of Commons, who, when they have votedfa 
supply to her majesty, and settled the quantum of it, usually resolve 
themselves into what is called a committee of ways and meanSy to 
consider how it is to be raised. 

The chief sources of the public revenue at present are the land tax, 
the post office, the customs and excise, stamps, assessed taxes, licences 
for hackney coaches, post horses, hawkers and pedlars, &c. &c.; for 
the management and collection of which several duties the laws and 
regulations are so numerous and important, that a separate and detail^ 
consideration of each is indispensable. * 

^ See d & 10 Vic. c. 09, by wluch the laws relating to Wreck and Salvage are con- 
solidated and amended. 
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LANB TAX. 


The land tax originated in those monthly assessments which were 
imposed in the time of the commonwealth, and were occasionally levied 
in the reign of Charles II. It has been assessed without intermission 
since the time of William III. It was at first intended as a rate on 
every species of income or property, and with that view was laid on 
personal estates as well as real : the profits of public offices and pen- 
sions, indeed, are still chargeable 5 and other personal estates were 
only relieved from it by an act of the 3 & 4 Wm. IV. The tax was for- 
merly voted annually, and is so still as far as regards personal estates ; 
but the charge on land was made perpetual by the 38 Geo. III. c. 6 (), 
for the purpose of being redeemed. The amount of the tax was then 
estimated at £2,037,5§7. 9»., of which £47,954. I 5 . 2d. was the 
portion raised in Scotland, being^ assessment of 4s. in the pound on 
a valuation made in the year lw 2 . 

The plan for the redemption of the land tax was brought forv^ard 
at a time when the public funds w'ere exceedingly depressed ; and the 
government of that day hoped, by enabling persons to discharge their 
estates from all future assessments of the land tax on payment of cer- 
tain proportionate sums, to be able to pay off a considerable portion of 
the national debt. The tax was made subject to redemption either by 
the owner of the land, or, on failure of redemption by him within a 
certain period, by any other person : in the one case the land is actu- 
ally exonerated from the tax, and in the other the tax remains charge- 
able on the land, but becomes payable to the person purchasing ; tlie 
first is, therefore, properly, redemption; the latter, purchase. The 
sums paid for such redemption or purchase are laid out in stock, the 
purchase money being in all cases so regulated by the price of the funds 
as to produce an interest 1 - 1 1 th part more than the amount of the 
land-tax redeemed or purchased. The plan, however, does not appear 
to have answered the expectations formed of it ; for, five years after 
the passing of the act,^ no more than £19,180,^7 of the public debt 
had been redeemed by it, and that amount has not been since much 
increased. 

The method of levying this tax is by charging a particular sum on 
each county, according to the valuation made in 1692, which is as- 
sessed and raised on individuals by comraisioners appointed by act 
of parliament, and who must have been assessed to the tax at the rate 
of lOOZ. at least a year before. A receiver-general is appointed for 
each county by the crown, and the commissioners appoint assessors, 
collectors, clerks, and other subordinate officers. They also sign the 
assessment, and warrant to collect it. Parties considering themselves 
amrieved may appeal, but to the commissioners alone whose decision 
is nnal. 


‘ This act has been amended by seve- 
ral subsequent ac% viz. the 42 Geo. III. 
c. 116, 4.5 Geo. HI. c. 77, 46 Geo. III. 
c. 1S8, 49 Geo. II I. c, 67, by which more 
effectual provisions have been made for car- 
♦jing the measure into effect, and powers 


given to corporations, tenants in tail, &c. to 
sell part of their estates for the puipose of 
exonerating the remainder from the tax. 
By the 46 Geo. 111. c. 133, small livings and 
the lands of charitable institutions may be 
exonerated jifratis. 
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The collectors have power to demand the sums assessed of the 
parties on the premises ; and they may levy a distress on refusal to 
pay, without any further warrant than that of their aopointment ; and 
may break open doors in the day time, and chests wnerein any goods 
or effects are secreted. The tax may be levied on wood lan& by 
cutting timber; and the collector may seize tithes, tolls, and other 
annual profits. The sums due from the last quarterly payment may 
be levied at any time during the current quarter; but me collector is 
bound in that case to allow a reasonable time before distress.^ Tenants 
having paid the tax may deduct it out of their rent. 

The provisions of the 57 Geo. III. c, 93, relating to the costs of 
distresses under 20/. are extended to distresses for the land tax, by 
the 7 & 8 Geo. IV. c. 17. 


POST OFFME. 

The acts relating to the regulation of the Post Office were very nu- 
merous, but a consolidation of them was effected in the year 1837 
by the 1 Viet. cc. 32 to 36 . The first act repealed all former acts on 
the subject ; the second, c. 33, provides for the management of the 
Post Office, granting the exclusive privilege of conveying letters to the 
postmaster general, his deputies and agents ; cc. 34 & 35 reflated the 
duties of postage and the franking of letters (but these nave since 
been superseded by the 3 & 4 Viet. c. 96) ; and the last, c. 36, relates 
to offences against the Post Office, and the judicial administration 
of the Post-Office laws. 

Exclusive Privilege of the Post Office. — By 1 Viet. c. 33 it 
is enacted, that wheresoever, within the United Kingdom and other her 
majesty’s dominions, posts or post communications are established, the 
postmaster-general shall have the exclusive privilege of conveying from 
one place to another all letters, except in the following cases : — 

Exceptions from the Exclusive Privilege qf the Post Office. 

Letters sent by a private friend in his way, journey, or travel, so as such letters be delivered 
by such friend to the party to whom they are directed ; 

Letters sent by a messenger on purpose, concerning the private afiairs of the sender or 
receiver ; 

Commissions or returns thereof, and affidavits and writs, process or proceedings, or returns 
thereof, issuing out of a court of justice ; 

Letters sent out of the United Kingdom by a private vessel (not being a packet boat); 
Letters of merchants, owners of vessels of merchandize, or the cargo or loaffing therein, 
sent by such vessels of merchandize, or by any person employed by such owners for 
the carriage of such letters, according to their respective directions, and delivered to the 
respective persons to whom they shall be directed, without paying or receiving hire or 
reward, advantage or profit, for the same in anywise ; 

Letters concerning goods or merchandize sent by common known carriers, to be delivered 
with the goods which such letters concern, without hire or reward or other profit or 
advantage for receiving or delivering such letters. 

But nothing herein is to authorize any person to make a coUectim of 
such excepted letters. And the following persons are eocprmly for^ 
hidden to carry a letter, or to receive or collect or deliver a letter, 
although without hire or reward : — 

Special ProhibiHons, 

Common known carriers, their servants of agents, (except a letter conoeming goods in their 
carts or waggons or on their pack-horses) ; and owners, drivers, or guards of stm 
coaches; ^ 

* (Sibbs V. Steed, 8 B. & Cres. 628. 

F 
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Owners, master or commanders of ships, vessels, steam hunzts, passage or packet boats, 
passing coastwise or otherwise between ports or places within Great Britain or Ireland, 
or between, to, or from a port or ports within her majesty’s dominions or territories out 
of the United Kingdom, or their servants or agents, except in respect of merchants, 
owners of ships, or gocnls on board. 

I’assengers or other persons on board any such ships, vessels, steam boat, passage or 
packet boat ; 

The owners of, or sailors, watermen, or others on board of a ship, vessel, steam boat or 
other boat or baige passing or repassing on a river or navigable canal within the United 
Kingdom or other lier majesty’s dominions. 

And by 1 Viet. c. 36, § 1, not only all persons concerned in conveying 
letters (not exempt from the Post Office privilege) otherwise than by 
the post, but the senders thereof, are liable to a penalty of 5/. for every 
letter so conveyed, and of 100/. for every week during which the prac« 
tice is continued. The penalty is incurred whether the letter be sent 
singly or with any thing else ; and the mius lies on the party prosecuted 
to prove that the act was done in conformity to the Post Office laws. 
Postage Duties. — By tnl introduction of what has been termed 
The Uniform Penny Postage,” (which first received the sanction of 
the legislature in the year 1839 by the passing of the 2 & 3 Vict.c. 52, 
which was brought into gradual operation by successive waiTaiits of 
the Treasury, and has been confirmed and rendered })ermanent by the 
3 & 4 Viet. c. 96) the whole system of postage duties has been entirely 
re-modelled. Increased facilities are afforded to the public for the 
reception and transmission of letters ; the mode of charging double, 
treble, &c.” postage according to the number of inclosurcs is altered to 
one by which the postage is ascertained by weight ; the privilege of 
franking is abolished ; and, to facilitate the dispatch of business, ad- 
hesive stamps, and stamped envelopes, for the pre-payment of letters, 
are issued by the Stamp Office, which may he obtained at any post 
office in the United Kingdom. 

Scale of Weight. — All letters transmitted by post, whether inland, 
foreign, or colonial, and whether by packet oi, private ship, are 
charged by weight according to the following scale, without reference* 
to the number of pieces of paper of which they consist, or the number 
of inclosures they contain : — 

If not exceeding half an ounce in weight . . One Hate of Postage, 

if exceeding J oz. and not exceeding 1 oz. in weight . Two Rates. 

„ „ i oz. „ „ 2 oz. „ . Four Hates. 

„ „ 2 Oz. „ ,,3 oz. ,, . Sxw^ Itates. 

„ » 3 oz. „ „ 4 oz. „ . Eight Rates. 

And so on, chaiging for every ounce alcove four ounces two additional rates, and the 
same for any fraction of an ounce. 

Inland Letters . — The single uniform rate of postage on all letters 
passing between one part of the United Kingdom and another (includ- 
ing the Channel Islands and the Isle of Man), whether by the General 
or the London District or any other local post, and without reference 
to the distance they may be conveyed, is one penny if prepaid or 
stamped, and twopence it unpaid. When, therefore, exceeding half 
an ounce in weight, they become liable to the progressive rates of the 
above scale, the charge is 2d. an ounce for paid, and 4d. an ounce for 
unpaid letters, and the same for any fraction of an ounce. 

In the case of letters being insufficiently stamped, double the amoimt 
of such insufficiency is chargeable on their delivery. 

Letters re-directed and again forwarded by ppst are charged from 
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the place of re-direction to the place of ultimate delivery at the rate 
of prepaid letters, whether the original postage was prepaid or not. 

No letter exceeding sixteen ounces can be sent by the post between 
places in the United Kingdom ; but this limitation of weight does 
not extend to letters to or ftom places beyond sea. The following also 
are farther exceptions: 1. Petitions and addresses to her majesty; 
2. Petitions to either House of Parliament ; 8. Printed votes and 
proceedings of parliament ; 4. Letters to or from the public offices ; 
5. Deeds, when sent in covers open at the ends ; and 6. Bankers par- 
cels from London, if delivered at the office in St. Martin’s-le-Grand. 
With these exceptions, all packets above the weight of sixteen ounces 
are immediately forwarded to the Dead Letter Office. 

The 3 & 4 Viet. c. 96 directs, that no letter shall be sent by the post 
containing any explosive or other dangerous material or substance. 

Registration of Letters. — Letters may be registered, in order to 
secure their safe delivery, on payment of a fee of one shilling in 
addition to the postage ; wbic)^ registration fee must always be paid 
in money. A printed acknowledgment, stamped with the office 
stamp, is given to the person registering a letter; and the person to 
whom the letter is addressed is required, on its delivery, to acknow- 
ledge its receipt in writing. This system of registration furnishes a 
secure mode of transmitting bank notes, bills, drafts, &c. 

In the case of foreign, colonial, or ship letters, the registration 
does not extend beyond the port of dispatch in the United Kingdom. 
But letters addressed to France, and letters passing through France, 
are an exception to this rule ; as the French government undertake 
to provide for the security of registered letters until they shall be 
delivered if addressed to any place in France, or so long as they re- 
main in the French territory if passing through France. For this 
purpose, besides the English registration fee of one shilling, and the 
English rate of postage to France, double the French rate to the 
place of destination must be paid. 

Money Orders, — Persons having occasion to gend small sums of 
money by the post may avoid risk by sending them through the 
Money Order Office. The commission charged is ^d, for any sum not 
exceeding 2/., and 6d. for sums exceeding 2/. and not exceeding 5i. 
They may be obtained at every post-town, upon any other post-town. 

Foreign and colonial letters, are subject to progressive additional 
rates according to the same scale of weight as inland letters, but 
are without limitation as to weight. When sent by private ship, 
they are called ship letters. 

Letters to or from any of the British colonies, when sent by 
packet, are charged 1«. the single rate; if from one colony to 
another, through the United Kingdom, 2s. 

Letters between the United Kangdom and foreign countries by 
packet-boat vary according to their destination. They are for the 
most part required to be paid in advance ; and if posted or delivered 
at any other place than the port of the ship^s arrival or departure, 
they are, in general, subject to an inland postage of 2d. the single 
rate in addition to the packet postage. 

If stamps are used for the pre-payment of letters addressed to places 
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out of the United Kingdom, care should be taken that they are to the 
proper amount. For when insufficiently stamped, they will, if ad- 
dressed to places to which pre-payment is not compulsory, be charged 
on delivery as though no stamp had been affixed, and, if addressed to 
places to which pre-payment is compulsory, they will not be forwarded, 
W returned to the senders through the Bead Letter Office. This 
regulation applies also to printed votes and proceedings of parliament, 
and to newspapers. 

8hip Letters . — Letters between the United Kingdom and places 
beyond the seas when conveyed by private ships (that is, 1^ vessels 
not being packet-boats), in whatever part of the United Kingdom 
they may be posted or delivered, are charged eight-pence the single 
rate, or ls.4d. the ounce; those between places beyond seas through 
the United Kingdom, Is. 4d. the single rate, or 2s. ^d. the ounce. 


EofetnpHonsfrom Ship-Letter Postage . — The owners, charterers, or consignees of veaaeh 
inward-bound, and the owners, consignees, or shippers of goods on board vessels inward* 
l^und, are entitled to have their letters by such vessels free from postage if delivered 
at the port of arrival— if elsewhere, they are subject to the same duties as prepaid 
inland lettters, provided the letters brought by any one vessel to any one such person 
shall not collectively exceed six ounces in weight (except in the case of letters brought 
by vessels coming from Ceylon, the Mauritius, the East Indies, or the Cape of Good 
Hope, for an owner, charterer, or consignee of the vessel, in which case they may be 
collectively twenty ounces in weight), and the owner, charterer, or consignee shall be 
described as such on the address and superscription, and, in the case of owners, shippers, 
or consignees of goo^, it shall also appear by the ship’s manifest that they have goods 
on board the vessel. The persons hereby exempted are entitled to have their letters 
coming within the above conditions before the master delivers the other letters in his 
charge to the Post Office. 

If any person, with intent to evade the postage, falsely superscribe a letter as being 
the owner or the charterer or the consignee of a vessel conveying the same, or as 
the owner or the shipper or the consignee of goods shipped in such vessel, he shall 
forfeit lO/. for every suen offence. 

Peaulations as to Ship Letters . — Masters of vessels, not being post-office packets, 
are allowed by the post office 2s 6d. per 100 for letters and newspapers conveyed oetwr*cn 
places within the United Kingdom ; and masters of vessels outward-bound to the Eiist 
indies are allowed Irf. for every letter, and \d. for every newspaper. In all other cases the 
uniform sum of 2d. is allowed for each letter, whether outwara or inward ; the letter to be 
deh’vered at the first port. 

The master of every vessel inwjird-bound must cause all letters on lioard (except 
those belonging to the ^j|^ers of the vessel or of goods on board, not exceeding the 
prescribed weights) to be inclosed in a bag or envelope, sealed up, and addressed to any 
of her majesty’s postmasters in Great Bnt^ or Ireland, that they mav be in readiness 
to ^ sent on shore by his own boat, or by the pilot boat, or by any other safe and con- 
venient means, and delivered at the first regular post office which can be communicated 
with ; and the master shall sign a declaration, in the presence of the person authorised 
by the postmaster general at such port, that he has delivered every letter bag, package, 
or parcel of letters that were on board, except such as are exempted by law. And no 
collector, comptroller, or officer of the customs sliall permit suen vessel to report until 
such declaration be made and produced ; and no vessel shall be permitted to break bulk, 
or to make entry in any port of the British dominions, until all letters on board be deli- 
vered to the post office where posts are established, and from whence such letters may 
dispatched by post, except suen letters, commissions, and other matters as are exempted, 
ana also except letters Drought by a v^sel liable to the performance of quarantine, 
which shall be delivered to the persons appointed to supenntend the quarantine, that 
proper precautions may be taken before deliveiy thereof. And the principal officer 
of customs at every port shall search eveiy vessel for letters on board contrary to the 
Post Office acts, and may seize all such, and forward them to the nearest post office ; 
and the officer so seizing and sending them shall be entitled to a moiety of the pen^ties 
recovered. And in case an officer of the customs shall find a letter superscribed as the 
letter of an owner or charterer, or consignee or shipper, exceeding the weight limitetl, 
then he shall seize so many of the letters as shall reduce the remainder within the proper 
wagh^ and take the same to the nearest post office ; and the postmaster of the place shall 
pay him such sum as is allowed by the postmaster-general, with consent of the Treasury, 
(not exceeding 2«.6d.) for every letter so seized. 
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Every master of an outward-bound vessel refusing to take a post letter-bag delivered 
to him by any officer of the post office, is liable to a forfeiture of 200/. ; and every 
master of a vessel who shall refuse or neglect to make the declaration of having delivered 
his ship’s letters to the post office is liable to forfeit 50/. Every collector See, pe^tting 
vessels to report before the above requisites have been compued with is also liable to 
forfeit 50/. 

Any master of a vessel inward-bound, or any of the officers or crew, or anv passe^er, 
who shall knowingly have in his possession a letter, not exempted from the privil^e 
of the Post Office, after the master shall have sent any ]mrt of his liters to the p*^ 
office, shall forfeit 5/. for every letter ; and every person who shall detain any such letter 
after demand made by an officer of customs, or by a person authorized bv the postmaster- 

g eneral to demand ship’s letters, shall forfeit 10/. for every letter. Whether the letter 
e in the baggage or on the person of the offender, or otherwise in his custody, it shall 
be held to be in his possession. 

Parliamentary Proceedings. — Printed votes and proceeding of 
parliament are forwarded by post between places in the United King- 
dom, or sent to any of the colonies by packet boat (but not through 
France, nor to the East Indies by the Mediterranean packet boats via 
Syria or Egypt), and the print^ votes and proceedings of colonial 
legislatures are brought to the United Kingdom by packet boat, at the 
rate of one penny for every four ounces. If forwarded by private 
ships, the charge is 2d. for the same weight. 

Newspapersy ^c . — Newspapers by the post from one town to another 
within the United Kingdom, are delivered free. But if addressed to a 
jierson within the limits of a district post, and passing only by that 
post, they pay \d. each. So also when they go between places in the 
United Kingdom by private ships, they are charged \d. each. 

Newspapers printed in the United Kingdom are sent to the colonies, 
and newspapers printed in the colonies are brought to the United 
Kingdom, by the regular packet boats, yree; but if by private ships, 
they are charged \d. each. 

Newspapers may be sent from one British colony to another vid the 
United Kingdom by her majesty’s packets, free of postage; but they 
pay Id. when sent by private ships. 

British new^spapers sent to any foreign part, or foreign newspapers 
brought to the United Kingdom, whether by packet boats or private 
ships, are charged 2d. each. But where British newspapers are allowed 
to pass by post in a foreign country free, British newspapers addressed 
to such foreign country are transmitted, and newspapers printed in that 
country are brought by packet boats free^ ‘and by private ships for 
1 ^ 1 ?. each. 

Newspapers, and printed votes and proceedings of parliament, 
forwarded by post, must be sent without a cover, or in a cover 
open at the sides, without any paper or thing inclosed, and without 
any words or communication printed on the paper after its publication, 
or any writing or mark upon it or upon the cover, except the name 
and address of the person to whom it is sent; and in case any of these 
conditions be not fulfilled, such paper &c. will be liable to treble 
the duty of letter postage. . 

Newspapers intended to be sent either to the British colonies or to 
forei^ parts must be put into the post within seven days after the day 
on wnicn they were punlished; ana foreign newspapers must be printed 
in the language of tne country from which they nave been forwarded*, 
On failure of either of these provisions, they will be charged as letters. 
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In case any person to whom a printed newspaper brought into the 
United Kingdom is directed shall have removed, it may (provided it 
has not been opened) be re-directed, and forwarded by post to such 
person at any other place within the United Kingdom free of charge 
for such extra conveyance; but if the newspaper has been opened, it 
shall be charged with^the rate of a single letter from the place of re- 
direction to the place ai which it is ultimately delivered. 

Soldiers" and Seamen" s Letters . — Soldiers and seamen while actually 
employed in her majesty's service, either at home or abroad, and 
soloiers while actually employed in the service of the East India Com- 
pany, may send and receive letters on their own private concerns only, 
not exceeding half an ounce in weighty for \d. each. 

The penny must be paid at the time the letter is put into the post 
office, or, if posted within the United Kingdom, it may be stamped; 
and on the letters sent by them must be superscribed the name of the 
writer, his class or description in the vessel, regiment, corps, or detach- 
ment, and the officer having the command must sign his name, speci- 
fying the name of the vessel, regiment, corps, or detachment. 

Letters sent or received by such persons from j)art8 beyond seas 
\yithout the said postage of \d, being pre-paid, are charged 2d. 

Soldiers' and sailors' letters when sent or received by private ships 
are liable to the ship letter gratuities in addition. 

They are not liable to any additional postage on re-direction. 

The above privilege does not extend to letters liable to any foreign 
postage; nor to the letters of commissioned or warrant officers, either in 
the army or navy, or of midshipmen or master’s mates of the navy. 

Any act by which an improper evasion of postage duties is attempted 
through the means of this privilege subjects the party offending to the 
forfeiture of 61. 

Petitions and addresses forwarded by post to her majesty are ex- 
empt from postage. And members of either bouse of parliament may 
receive by the post petitions and addresses to her majesty, and peti- 
tions to either house of parliament, not exceeding 32 ounces in weight, 
exempt from postage, provided they are sent without covers, or in 
covers open at the ends. If they exceed 32 ounces in weight, they are 
charged at the same rate as inland letters. 

With these exceptions, all privileges whatsoever of sending letters 
by the post free of postage, or at a reduced rate, have been entirely 
determined. 3 & 4 Viet. c. 96, § 56. 

Recovery of Postage Ditties. — Duties of postage may be re- 
covered by suit, action, or information in any of her majesty's courts of 
record, in the same manner as other revenue duties. 

And any sum not exceeding 20/. due for postage from any person in 
her majesty’s dominions, or from any person employed in the Post 
Office, or from the sureties of any such, may be recovered, under the 
warrant of a justice of the peace, by distress and sale of the goods of 
the person indebted ; whicn warrant the justice is required to grant 
after having summoned the party before him, and on due proof that 
the sum is owing. The warrant is to be executed by a constable or 
other peace officer, who, for the purpose of taking such distress, may 
bleak open in the day-time any house or place? where any goods of the 
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party may be. And if no sufficient distress can be had, the justice 
may commit the person indebted to prison until the debt and all charges 
be paid. « 

Offences against the Post Office. — The Post Office acts contain 
numerous provisions for the security of letters &c. committed to the 
Post Office, providing against the misconduct of their own servants as 
well as of other persons. The following are the most in^ortant, from 
tlieir general application. . • 

Persons employed in conveying Letters ^c. misconducting themr 
selves. — The 1 Viet. c. 36 enacts, that every person employed to convey 
or deliver a post-letter bag or a post letter who shall, whilst so employed, 
or whilst the same shall be in his care, leave a post-letter bag or a post 
letter, or suffer any person (not being the guard or person euTployed for 
that purpose) to ride in the place appointed for the guard in or upon any 
carriage us^ for the conveyance of letters, or to ride in or upon a 
carriage so used and not licensed to cany passengers, or upon a horse 
used mr the conveyance on horseback of letters; or if any such person 
shall be guilty of any act of drunkenness, or of carelessness, negligence, 
or other misconduct, whereby the safety of a post-letter bag or a post 
letter shall be endangered ; or who shall collect or receive, or convey 
or deliver, a letter othcr^vise than in the ordinary course of the post ; 
or who shall give any false information of an assault or attempt at 
robbery upon him ; or who shall loiter on the road or passage, or wil- 
fully mis-spend his time, so as to retard or delay the progress or ar- 
rival of a letter bag or letter ; or w'ho shall not use due care and diligence 
safely to convey the same at the rate of speed appointed by the regula- 
tions of the Post Office, being thereof convicted, shall forfeit 20/. 

Officers of the Post Office opening or delaying Letters. — Every 
person employed by or under the Post Office who shall, contrary to his 
duty, open or procure or suffer to be opened a post letter, or shall wil- 
fully detain or delay, or procure or suffer to be detained or delayed, a 
post letter, shall in England and Ireland be guilty of a misdemeanor, 
and in Scotland of a crime and offence, and being convicted thereof 
shall suffer such punishment by fine or imprisonment, or by both, as to 
the court shall seem meet. But nothing herein shall extend to the 
opening or detaining or delaying of a post letter returned for want of a 
true direction, or by reason that the person to whom the same is 
directed is dead, or cannot be found, or shall have refused the same, 
or to pay the postage thereof; nor to the opening or detaining or de- 
laying of a post letter in obedience to an express warrant in writing 
under the hand (in Great Britain) of one of the principal secretaries 
of state, and in Ireland under die hand and seal of the lord lieutenant 
of Ireland. 

Officers of the Post Office stealing or embezzling Letters^ 

Every person employed under the Post Office who shall steal, or shall 
for any purpose whatever embezzle, secrete, or destroy a post letter, 
shall in England and Ireland be guilty of felony, and in Scodand of a 
high crime and offence, and shall, at the discretion of the court, either 
be transported beyond the seas for the term of seven years or be im- 
prisoned for any term not exceeding three years ; and if any such post 
letter so stolen or embezzled, secreted or destroyed, shall contain 



4S Revenue : Post ^ Office : 

therein any chattel or money whatsoever, or any valuable security, 
every such offender shall be transported beyond the seas for life. 

Stealing Money ^c, out of Letters.-^JSiYeTy person who shall steal 
from or out of a post letter any chattel or money or valuable security 
shall, in England and Ireland, be guilty of felony, and in Scotland 
of a high crime and offence, and shtul be transported beyond the seas 
for life. . 

Stealing Letter-Bags or Letters . — Every person who shall steal a 
post-letter bag, or a post-letter from a post-letter bag, or shall steal 
a post letter from a post office, or from an off cer of the Post Off ce, or 
from a mail, or shall stop a mail with intent to rob or search the 
same, shall in England and Ireland be guilty of felony, and in 
Scotland of a high crime and offence, and shall be transported beyond 
the seas for life. 

And every person who shall steal or unlawfully take away a post- 
letter bag sent by a post-office packet, or who shall steal or unlawfully 
take a lett€?f out of any such bag, or shall unlawfully open any such 
bag, shall in England and Ireland be guilty of felony, and in Scotland 
of a high crime and offence, and shall be transported beyond the seas 
for any term not exceeding fourteen years. 

Receiving Letters ^c. stolen or embezzled.~EYerj person who 
shall receive any post letter or letter bag, or any chattel or money or 
valuable security, the stealing or taking or embezzling or secreting 
whereof shall amount to a felony under the Post Office Acts, knowing 
the same to have been feloniously stolen, taken, embezzled, or secrete(^ 
and to have been sent or to have been intended to be sent by the post, 
shall in England and Ireland be guilty of felony, and in Scotland of a 
high crime and offence, and may be indicted and convicted either as an 
accessary after the fact, or for a substantive felony, and in the latter 
cases whether the principal felon shall or shall not have been previously 
convicted, or shall oci«shall not be amenable to justice : and every such 
receiver, howsoever convicted, shall be liable to be transported beyond 
the seas for life. 

Fraudulently retaining or secreting Letters ^c . — And every person 
who shall fraudulently retain, or shall wilfully secrete or ke^ or detain, 
or being required to deliver up by an officer of the Post Office, shall 
neglect or refuse to deliver up a post letter which ought to have been 
delivered to any other person, or a post-letter bag or post letter which 
shall have been sent, whether the same shall have been found by the 
person secreting, keeping, or detaining, or neglecting or refusing to 
deliver up the same, or by any other person, shall in England and Ire- 
land be guilty of a misdemeanor, and in Scotland of a crime and offence, 
and being convicted thereof shall be liable to be punished by fine and 
imprisonment. 

Stealing Nerv^aperSy Votes of Parliamenty ^c . — Every person 
employed in the Post Office who shall steal, or shall for any purpose 
embezzle, secrete, or destroy, or shall wilfully detain or delay in course 
of conveyance or delivery thereof by the post, any printed votes or pro- 
ceedings in parliament, or an}" pnnted newspaper, or any other printed 
paper whatever sent by the f ost without covers, or in covers open at 
the sides, shall in England at d Ireland be guilty of a misdemeanor, 
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and in Scotland of a crime and offence, and being convicted thereot 
shall suffer such punishment by fine or imprisonment, or by both, as to 
the court shall seem meet 

Forging the Sandwrith^ the Receiver^Qeneral . — Every person 
who shall knowingly or wilfuUy forge or counterfeit, or. cause or pro- 
cure to be forged or counterfeited, the name or handwriting of the 
receiver-genertu for the time being of the General Post Office in England 
or Ireland, or of any person employed by or under him, to any draft, 
instrument, or writing whatsoever, for or in order to the receiving or 
obtaining of any money in the Bank of England or Ireland on account 
of the receiver-general of the Post Office, or shall forge or alter, or 
shall offer, utter, dispose of, or put off, knowing the same to be torged 
or altered, any draft, warrant, or order of such receiver-general, or 
of any person employed by or under him, for money or for payment of 
money, with intent to defraud any person whomsoever, shall be guilty 
of felony, and being convicted thereof shall be transported beyond the 
seas for life. 

Forging Stamps^ DieSj or Envelopes . — In order to carry out the 
principle of the uniform Penny Postage, it has become necessary to 
prepai'e dies for the stamps, and to manufacture a peculiar paper 
for the envelopes, .With respect to the first, it is p]x>vided by the 
53 & 4 Viet. c. 96, that every person forging or fraudulently making 
the dies or plates, or knowin^y and without lawful excuse ^proof where- 
of shall lie on the party accused^ having in his possession any false 
dies, paper, &c., or falsely making any paper with such dies, shall, 
on conviction thereof, be guilty of felony, and be liable to transporta- 
tion for seven years or imprisonment for any term not exceeding four 
and not less than two years. Similar precautions have been enacted 
with regard to the forging &c. of the paper for the stamped envelopes, 
by the 39th section of the same act ; wnile by the 23d it is enacted, 
that if any person shall get off or remove the stamps from a letter 
&c, with intent to use the same on any other letter, or shall so use 
any such stamps so removed See., or commit any other fraudulent act, 
contrivance, or device whatever, with intent to deprive her majesty 
of any of the postage rates, he shall ffirfeit the sum of 20^ 

Recovery of Penalties . — All penalties imposed by the Post Office 
acts may he recovered, with costs, by any informer in the courts of 
the United Kingdom, either by action of bill, plaint, or information. 
And any justice of the peace having jurisdiction where the offence was 
committed may, within one year after the commission of such offence, 
hear and determine any offence against the Post Office Acts which 
subjects the offender to a penalty not exceeding 201. ; and, upon con- 
viction of the offender, such justice shall issue his warrant for the 
penalty achudged by him, together with costs, to be levied on the 
goods of the offender. In derault of goods sufficient to meet ffie pe- 
nalty and costs, the offender may be committed to prison until the 
same be paid. There is, however, a powef of mitigating the full 
penalty, provided all reasonable costs be paid; and an appeal lies 
to the quarter sessions from the judgment of such justice. One moiety 
of the penalties so recovered goes to the crown, and the other to tli 
informer, with full costs. 


a 
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Accessories^ — In the case of every felony punishable under the 
Post Office Acts, every principal in the second degree, and every 
accessory before the faci. shall be punishable in the same manner as 
the principal in the first degree 5 and every accessory after the fact 
(except only a receiver of any property or thing stolen, taken, em- 
bezzled, or secreted) shall, on conviction, be liable to be imprisoned for 
any term not exceeding two years. And every person who shall aid, 
abet, counsel, or procure the commission of any misdemeanor punishable 
under the Post Office Acts shall be liable to be indicted and punished 
as a principal offender. So also as to offences punishable on summary 
conviction. 

And every person w ho shall solicit or endeavour to procure any other 
person to commit a felony or misdemeanor punishable by the Post 
Office Acts shall in England and Ireland be guilty of a misdemeanor, 
and in Scotland of a crime and offence, and bein^j thereof convicted 
shall be liable, at the discretion of the court, to be imprisoned for any 
term not exceeding two years. 

It may here be observed, that the Post Office is not liable for any 
property lost or stolen from a letter, and no action will lie against the 
postmaster-general on account thereof. He does not come under the 
denomination of a carrier ; for he enters into no contract, and has no 
hire ; the postage of letters being an article of revenue, and not a mere 
reward for the conveyance. And though the 3 & 4 Viet. c. 96 contains 
a clause (sect. 39 ) by which it is provided that in case the postmaster 
general shall at anv time deem it expedient that any post hotter should 
be registered by tlie Post Office, and that he may charge for each 
letter so registered such rate of postage, in addition to any other rates 
payable under the Post Office Acts, as he shall (with the consent of the 
Lords of the Treasury) direct, yet it is expressly declared that such 
registration shall not render the postmaster-general or the Post Office 
revenue in any manner liable for the loss of any such post letters or 
the contents thereof. For security it is recommended by the secretary 
of the Post Office to cut bank notes, drafts, &c., and send one half at a 
time, w’aiting till the receipt of one half is acknowledged before the 
other is sent, as the Bank would never pay the holder of that half which 
had been fraudulently obtained. When money, rings, lockets, &c. in- 
closed in a letter by the post are sent from London, care should be 
taken to deliver the same to the clerk at the window of the General 
Post Office; and wdien any such letter is sent from the country, it 
should be delivered into the hands of the postmaster. With respect to 
the sending of money by the post, how^ever, the department styled the 
Money Office, by which parties may send sums of money under 5 /. to 
any part of the kingdom without risk, on paying a per-centage, may be 
resorted to with perfect safety. 

To prevent the possibility of letters being surreptitiously obtained 
from the offices when put in, office-keepers are strictly forbid returning 
to any persons w hatever letters that may be applied for, under what- 
ever circumstances the recovery may be urged. This is, moreover, 
forbid by the established principle, that the instant a letter is com* 
jrnifted to the post it is no longer the property of the sender. 
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CUSTOMS. 

Customs are duties payable upon commodities on their being imported 
into or exported from a country. They seem to have existed in England 
before the conquest ; but the king’s claim to them was first established 
by the stat. 3 Edw. I. These duties were, at first, principally laid on 
wool, woolfels (sheep skins), and leather, when exported. There were 
also extraordinary duties paid by aliens, which were denominated f)arva 
costuma, to distinguish them from the former, or magna costuma. 
The duties of tonnage and poundage, of which such frequent mention 
is made in English history, were customs duties; the former being a 
duty paid on wine by the tun, and the latter an ad valorem duty of so 
much in the pound on all other merchandise. 

The various customs duties were for the first time collected in a 
Book of Rates in the jeign of Charles II. A new book of rates was 
again published in the reign of George II. But as fresh duties were 
imposed from time to time, sometimes by adding a per-centage to 
former duties, and at others by charging the commodity according to 
a new standard of measure, weight, or value, without reference to 
former imposts, great confusion and inconvenience arose, which w^as 
still further increased by the special appropriation of certain of the 
duties requiring a separate calculation for each. To obviate these in- 
conveniences, Mr. Pitt, in ] 787, introduced a Customs Consolidation 
Act, abolishing the existing duties, and substituting a single duty on 
each article. Several similar consolidations have since been made. 
In 1825 the enactments relating to the customs had again accumu- 
lated to such an extent, that the statutes and parts of statutes which 
were repealed for the purpose of a fresh consolidation amounted 
to about 450. The w^hole law was then compressed into a few acts, 
of moderate size, and expressed with great perspicuity. Another 
consolidation took place in 1833 by flie statutes 3 & 4 Wm. IV. 
cc. 50 to 60. Numerous alterations, however, having been made by 
subsequent acts, including, among others, an addition of 5 per cent 
to all the duties by the 3 & 4 Vic. c. 17, the introduction of a new 
and reduced tariff by the 5 & 6 Vic. c. 47, and the entire abolition of 
many of the duties, with a still further reduction of others, by the 

8 & 9 Vic. c. 12, the whole of that series, with all the am ending acts, 
has been repealed by tbe 8 & 9 Vic. c. 84, and a fresh consolidation 
once more effected by the ten subsequent acts of that session (8 & 9 
Vic. cc. 85 to 94), which, with a few brief amendments by tbe 

9 & 10 Vic. c. 102, form the present law on the subject, 

I. Management of the Customs. 

The 8 & 9 Viet, c, 85 empowers her majesty to appoint a Board 
of Commissioners (not exceeding thirteen) for the management of the 
customs of the United Kingdom and the British possessions abroad, 
under the direction of the Lords of the Treasury. 
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The officers employed in the execution of the various duties con- 
nected with the management and collection of the customs, under the 
commissioners, are very numerous. Their appointment, salaries and 
allowances, the securities required of them, hours of attendance, &;c. 
are regulated by the lords of the Treasury, or by the commissioners 
of customs under their authority. 

Every officer of customs on his appointment makes a declaration 
as prescribed by the act. 

No commissioner or other officer of customs is liable to serve as a 
mayor or sheriff, or in any corporate or parochial or other public office 
or employment, or on any jury or inquest, or in the militia. 

The collector at the port of London pays all duties received by him 
to the receiver-general daily ; who pays the same into the Bank of 
England, retaining 1000/. at the close of each day. All debentures, 
certificates, &;c., at the port of London, are paid by the receiver-general; 
and at other ports by the collector, the comptroller being duly ap- 
prised thereof. Forging the name or hand-writing of the receiver- 
general or controller-general to any instrument for the payment of mo- 
ney, or uttering such, is felony, punishable by tfansportatiori for life. 

Any officer or person in the customs taking any fee, gratuity, or re- 
ward, except as allowed by the Treasury, is to be dismissed from his 
office ; and any person offering or promising such is liable to a for- 
feiture of 100/. 

The holidays in the customs are Christmas-day, Good Friday, ge- 
neral fast and thanksgiving days, and her majesty’s birth-day ; which 
days are to be kept as holidays by all the dock companies in the 
United Kingdom. 

Where lands or buildings are required for the purposes of the cus- 
toms, a sale may be compelled at a compensation to be fixed by a 
jury summoned for that purpose ; but the owner may appeal to the 
Court of Exchequer in England or Ireland, and to the Court of 
Session in Scotland. It is expressly provided, however, that gardens 
and pleasure-grounds, and land immediately contiguous to and used 
as the curtilage, or court-yard, or homestead of any dwelling-house, 
are exempt from such compulsory sale. Contrary to the common- 
law right of the landlord as to fixtures, where lands have been leased 
to the customs, and are re-delivered to the lessor, the buildings erected 
thereon for the public-service may be removed by the commissioners, 
on making a compensation to the landlord, unless an agreement were 
originally made to the contrary. 

II. Customs Regulations. 

The act for consolidating the law on this subject is the 8 &9 Vic. c. 80, 
which contains a succinct series of regulations touching the importation 
and exportation of goods, so as to secure the payment of the duties. 

^ Inwards. — No goods are to be unladen from any ship arriving 
irom beyond seas in the United Kingdom or the Isle of Man, nor bulk 
broken after arrival within four leagues of the coast, before due 
report of such ship and entry of the goods have been made, and 
ivarrant granted, as hereafter shown, or the goods are forfeited, and 
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if bulk be broken, the master forfeits 100/. If, after arrival within 
such distance, any alteration be made in the stowage of the cai^o, so as 
to facilitate the unlading, or if any part be staved, destroyed, or thrown 
overboard, or any package opened, it is deemed breaking bulk. But 
diamonds and bullion, — fresn fish of British taking and imported in 
British ships, — and lobsters fresh, however taken or imported, may 
be landed without report, entry, or warrant. — § 2, 

Manifest , — No goods are to be imported in a British ship, unless 
the master have on board a manifest, made out and dated and signed 
by him at the places where the goods were taken on board, and au- 
thenticated in manner hereafter shown. Such manifest must set forth 
the name and tonnage of the ship, the name of the master, the place 
to which the ship bmongs, the places where the goods were taken on 
board, and the places of tbeir destination respectively; and must 
contain a particular account and description of all the packages on 
board, with the marks and numbers thereon, and of the sorts of goods 
and different kinds of each sort contained therein, to the best of his 
knowledge, and the general denomination of the contents of every 
package containing cambrics or lawns, leather gloves, manufactures 
of silk, tobacco, cigars, or snuff, and the particulars of such goods 
as are stowed loose, and the names of the respective shippers and 
consignees, as far as the same are known to the master ; and to such 
particular account must be subjoined a general account or recapitu- 
lation of the total number of the packages of each sort, describing 
the same by their usual names, or by such description as they are 
best known by, and the different goods therein, and also the total 
quantities of the different goods stowed loose. And all cambrics or 
lawns, leather gloves, manufactures of silk, tobacco, cigars, or snuff 
not so manifested, shall be forfeited. — § 3. 

For goods imported from a British possession abroad, the manifest 
must have been produced to and certified by the customs officer there. 

If goods be imported without a manifest, or if any goods contained 
in the manifest be not on board, the master forfeits 100/. — § 5, 

The manifest must be produced to any officer coming on board after 
arrival within four leagues of the coast, and a copy thereof delivered, 
under penalty of 100/. — § 6. 

Master's Report, twenty-four hours after arrival, and 
before breaking bulk, the master must make due report of the ship, 
and subscribe a declaration to the truth of the same, before the col- 
lector or comptroller. Such report must contain full particulars of 
the ship and cargo as in the manifest, and of the places where the 
goods were taken on board, the burthen of the ship, the country 
where built, or, if British, the port of registry, the country of the 
owners, the name and country of the master, the number of seamen 
&c., stating how many are subjects of the country to which the ship 
belongs, and how many of any other country ; whether and in what 
cases the ship has broken bulk in the course of her voyage ; what 
part of the cargo (if any) is intended for importation at such port, 
what part (if any) is intended for importation at another port, what 
part (if any) is prohibited to be imported except to be warehoused for 
exportation only, what part (if any) is intended for exportation in 
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such ship to parts beyond the seasi what surplus stores or stock remain 
on board, and, if a British ship, what foreign-made sails or cordage 
(not being standing or running rigging) are in use on board, under 
penalty of 100/. Masters of vessels from the coast of Africa must 
report how many natives they have taken on board there, under pen- 
alty of 100/. ; and the roaster or owner, at the time of making re- 
port, must, under penalty of 200/., enter into a bond of 100/. to maintain 
or send back such natives, so as to save harmless any parish.— §§ 7, 8. 

Any package intended for exportation in the same ship, and re- 
ported contents unknown,'' may be opened and examined by the 
officers of customs ; and if prohibited goods are found therein, they 
are forfeited. — § 9. 

The master, at the time of making his report, must deliver the 
manifest to the collector or comptroller of customs, and (if required) 
produce the bill of lading, or a copy thereof, for every part of the 
cargo, and answer all questions relating to the ship and cargo, crew, 
and voyage, truly, under 100/, penalty. — § 10. 

If any part of the cargo is reported for importation at another 
British port, the collector and comptroller are to notify such delivery 
on the manifest, and return the same to the master. — § 11. 

The ship must come quickly up to the proper place of mooring or 
unlading, without touching at any other place; and must bring to at 
stations appointed by the commissioners of customs, and not remove 
after arrival, except directly to some other proper place, and with the 
knowledge of the proper officer, under penalty of 100/. by the master. 
The commissioners may appoint places for mooring or unlading ships 
importing tobacco, where only they shall be moored or unladen ; and 
where the place is not within a dock surrounded with walls, if the ship 
after having been discharged remain there, or if a ship not importing 
tobacco be moored at such place, the master shall forfeit 20/. — § 12. 

Goods unshipped from the importing vessel contrary to the regu- 
lations of the commissioners are declared to be forfeited, together 
with the craft or other means of conveyance ; and a penalty of 100/. 
is imposed upon all persons concerned, or treble value of the goods, 
at the election of the commissioners. — § 13. 

Officers may board ships, and have free access to all parts, and 
may seal or secure goods ; and any officer superior to a tidesman or 
waterman may open locks. If any goods are concealed, they become 
forfeited. If the seal &c. placed by the officer be broken, the master 
forfeits 100/. Provision is also made for ships in her majesty’s com- 
mission, or of a foreign state, and their liability to search. — §§14,15. 

Mntry of Goods. — The importer of goods must, within fourteen 
days after the ship’s arrival, make perfect entry inwards of such 
goods, or entry by bill of sight, and within such time land the same ; 
and in default thereof the officers of the customs may convey the 
goods to the queen's warehouse. When the cargo is discharged, 
with the exception only of a small quantity of goods, the officers 
may convey those remaining, and at any time may convey any 
small, packages, to the queen's warehouse, although the fourteen 
days have not expired, to wait the due entry thereof during the 
remainder of the time. If the duties upon goods so conveyed be 
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not paid within three months after such time, together with all 
charges of removal and warehouse rent, they may be sold, and the 
produce applied, first to the payment of freight and charges, next 
of duties, and the overplus to the proprietor. — § 16. 

Where goods remain on board a vessel beyond the time allowed 
by law, the vessel and goods may be detained until the expenses of 
guarding the goods have been paid, and if not paid within one month 
after demand in writing, the same may be sold, and the produce 
applied first in payment of the freight and charges, next of the 
duties, next of the expences of the officer and of the charges of sale, 
and the overplus (if any) to the proprietor — § 17. 

The person entering goods must deliver to the collector or con- 
troller a o/ entry, fairly written in words at length, expressing 
the name of the ship and of the master, the place from whence they 
were brought, the description and situation of the warehouse (if they 
are to be warehoused), the person in whose name the goods are to be 
entered, the quantity and description of the goods, the number and 
denomination or description of the respective packages, with the 
marks and numbers, and pay down any duties payable. He must 
also deliver at the same time two or more duplicates of such bill, in 
which sums and numbers may be expressed in figures, and arranged 
in such form as the collector and comptroller may require ; and such 
bill, being duly signed by the collector and controller, and transmitted 
to the landing waiter, is the warrant to him for the landing or 
delivering of such goods. — § 18. 

Unauthorized persons making entries forfeit 100/. — § 19. 

No entry, or warrant for landing goods, or taking goods out of 
warehouse, is valid, unless it agree with the manifest, report, and 
other documents, and unless the goods are properly described therein ; 
and any goods taken or delivered out or demanded by virtue of any 
warrant not properly describing them, are to be deemed goods landed 
without due entry, and become forfeited. — § 20. 

If the goods pay duty by number, measure, or weight, the number, 
measure, or weight must be stated; and in the entry of goods ad 
valorem, a declaration of the value must be made, in a form prescribed 
by the act ; so if it is optional how they are to be charged. Persons 
not authorized making such declaration for/eit 100/. — § 21. 

If goods are undervalued, officers may detain them for the use of the 
crown ; and if a different rate of duty is charged upon goods according 
as their value is above or below any particular price, and the goods are 
valued in the entry so as to be liable to the lower rate of duty, and 
it appears to the officers that such goods are properly liable to the 
higher ratC) the officers may in like manner take such goods for the 
use of the crown. The commissioners must thereupon, in any of such 
cases, cause the amount of the valuation, together with an addition of 
10/. per cent, and also the duties paid upon entry, to be paid to the 
importer or proprietor in full satisfaction for the same, and dispose of 
the goods for tne benefit of the crown. If the produce of the sale 
exceed the sums so paid and all charges, one moiety of the overplus 
is to be given to the officer who detained the goods, and the remain- 
der carried to account as duties of customs. — § 22. 
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In order that correct accounts may continue to be taken of the 
value of the imports of certain goods hitherto charged with duty 
according to their value, but the duties on which have been repealed, 
the value of such goods is to be stated in the entry, and affirmed 
by the declaration of the importer or his agent written upon the 
entry, and attested by his signature ; and if fdse, the person signing 
forfeits not exceeding 20/. — § 23. 

Entry by Bill of Sight, — If the importer or his agent make and 
subscribe a declaration that he cannot make a full or perfect entry, 
the collector and comptroller may receive an entry by bill of sight for 
any packages of goods by the best description which can he given, 
and may grant a warrant thereupon, in order that the same may be 
provisionally landed, and examined by such importer in presence of 
the proper officer ; and within three days after they have been landed, 
the importer must make a full and peifect entry, and either pay down 
all duties, or duly warehouse the goods according to t^ie purport of 
the perfect entry. If when full or perfect entry is made for any goods 
provisionally landed by bill of sight, suoh entry be not made in man- 
ner before required, they are to be deemed landed without due entry, 
and become subject to forfeiture.—! 24. 

In default of perfect entry within such three days, the goods are to 
be taken to the queen’s warehouse ; and if the importer do not, within 
one month after landing, make perfect entry, and pay the duties on 
such parts as can be entered for home use, together with the charges 
of removal and warehouse rent, the goods are to be sold for the pay- 
ment of such duties (or for exportation, if they be such as cannot be en- 
tered for home use, or be not worth the duties and charges) and of such 
charges, and the overplus paid to the importer or proprietor. — § 25. 

Where goods are entered by bill of sight, a deposit equal in amount 
to the duties must be made by the importer or his agent, who must 
make and subscribe a declaration that the deposit is sufficient to 
cover the duties. — § 26. 

If the deposit be not equal to the amount of duty upon all the goods 
in any single package, no part shall be delivered until perfect entry 
be made of the whole of the goods in such pacl^e. — § 27. 

Before any goods in respect of which a bill of sight has been granted 
shall be delivered by the officer, the importer or his agent shall indorse 
upon the bill of sight a particular account thereof, affixing his signa- 
ture and place of abode, with the date of such indorsement ; and such 
indorsement shall, upon being signed by the collector and comptroller, 
become the perfect entry. But this is not to affect any other of the 
regulations as to bills of entry. — § 28. 

If in any package or parcel landed by bill of sight, any goods or 
other things be found concealed in any way, or packed with intent to 
deceive the officers of customs, as well all such goods as the package 
or parcel and all other things contained therein are forfeited. — § 29. 

Abatement of Duty on account of Damage, — If goods rated to pay 
duty according to number, measure, or weight, (except certain goods 
hereafter mentioned) receive damage during the voyage, an abatement 
of duties is allowed in proportion; provided proof be made that the 
damage was received after the goods were shipped and before they 



Reffttlaiiofis on Importation. 57 

were landed, and provided claim be made at the time of the first ex- 
amination. § 30. The officers of customs are to examine such goods, 
and state the proportion of damage; but if the importer is not satisfied 
with the abatement made, the collector and comptroller are to choose 
two indifferent merchants, who shall examine the goods, and declare 
in what proportion they are lessened in value, and the officers raay 
make an abatement accordingly. § 31. But no abatement of duties is 
to be made for any damage received by any of the following goods: — 
Cantharides Currants Jalap Oranges Sarsaparilla Tea 

Cocoa Figs Lemons Pepper Senna Tobacco 

Coculus Indicus Guinea Grains Nux Voraica Raisins Sugar Wine. 

Coffee Ipecacuanha Opium Rhubarb 

Goods re-imported. — Any goods (except as hereafter excepted) may 
be re-imported from any place in a ship of any country, which have 
been legally exported from the United Kingdom, and may be entered 
by h'dl of storey referring to the entry outwards and exportation thereof, 
provided the property continue fn the person by whom they were ex- 
ported, and such re-importation be within six years. If the goods so 
returned be foreign goods which had before been legally imported, the 
same duties are payable as would at the time of re-importation be 
payable on the like goods under the same circumstances of importation 
as those under which they had been originally imported ; or such goods 
may be warehoused as upon a fiyst importation. The following goods, 
however, may not be re-imported for home use upon the ground that 
they had been legally exported, but are to be deemed foreign, whether 
originally such or not, and as if imported for the first time: — 

Corn, Grain, Meal, Flour, and Malt. Hops. Tea. 

Goods for which any bounty or any drawback of excise had been received on exportation, 
unless by special permission of the Commissioners of Customs, and on repayment of 
such bounty or such drawback. 

All Goods for which Bill of Store cannot be issued in manner hereinafter directed ; 
except small remnants of British goods by special permission of the Commissioners, 
upon proof to their satisfaction that the same are British, and had not been sold. 

And tobacco re-imported by bill of store is subject to all the re- 
strictions imposed upon tobacco imported.— § 33. 

The person in whose name the goods so re-imported were entered 
for exportation must deliver to the searcher an exact account of the 
particulars of such goods, referring to the. entry and clearance out- 
wards and to the return inwards, with the marks and numbers of the 
packages both inwards and outwards; and thereupon the searcher 
grants a bill of store for the same. If the person in whose name the 
goods were entered for exportation was not the proprietor, but his agent, 
he shall declare upon oath on such bill of store the name of the p^son 
by whom he was employed ; and if the person to whom such returned 
goods are consigned be not proprietor and exporter, he shall subscribe 
a declaration on such bill of store of the name of the person for whose 
use such goods have been consigned to him ; and the real proprietor 
must make and subscribe a declaration upon such bill of store to the 
identity of the goods, and that he was at the lime of exportation and of 
re-importation fjie proprietor, and that the same had not during such 
time been disposed of to any other person. Such declaration must be 
made before the collectors or controllers at the ports of exportation and 
of importation respectively ; and thereupon the collector or comptroller 

H 
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shall admit such ^ods to entry by bill of storey and grant a warrant 
accordingly. — § 34. 

Surplus stores are subject to the same duties and regulations as the 
like goods when imported by way of merchandize ; but if it appear 
to the collector and comptroller that the quantity or description be not 
excessive, they may permit them to be entered for the private use of 
the master, purser, or owner, or of any passenger to whom they be- 
long, on payment of the duties, or to be warehoused for the use of the 
ship, although they could not be legally imported by way of mer- 
chandize. — § 35. 

Goods from British Possessions^ — No goods can be entered as 
being of or from any British possession abroad, if any benefit attach 
to such distinction, (except the territories belonging to Fort William 
in Bengal, Fort St. George, and Bombay) unless the master deliver 
a certijicatey under the hand of the proper officer of the place where 
such goods were taken on board, of the due clearance of the ship 
from thence, containing an account of such goods. — § 36. 

And the Treasury may make orders, that a cei'tijicate of production 
shall be required upon the exportation of any goods from any British 
possession abroad, or upon the importation of such goods into the 
United Kingdom ; and all goods imported without such certificate 
when required shall be deemed foreign goods. — § 37. 

Before any sugar y coffeCy cocoa, or spirits can be entered as the pro- 
duce of any British possession in America or of the island of Mauri- 
tius, the master must deliver a certificate, under the hand of the proper 
officer of the place abroad, testifying that proof had been made that 
such goods are of such produce, stating the name of the place where 
they were produced, their quantity and quality, the number and deno- 
mination of the packages, and the name of the ship and of the master, 
and also subscribe a declaration that such certificate was received 
by him at the place where such goods were taken on board, and that 
the goods are the same as arc mentioned therein. — § 38. 

A like certificate and declaration are necessary on the importation 
of sugar from the East Indies, and of wines from the Cape of Good 
Hope. — §§ 39, 40, 41. 

Goods the produce or manufacture of Guernsey, Jersey, Alderney, 
Sark, or Man, may be imported thence without payment of any duty, 
except such as may fairly countervail any duties of excise, or any coast 
duty, payable on the like goods the produce of the part of the United 
Kingdom into which they are imported ; with a similar provision as 
to certificate and declaration. But such exemption from duty does 
not extend to any manufactures made from materials the produce of 
any foreign country, except manufactures of linen and cotton made 
in and imported from the Isle of Man. — §§ 42, 43. 

The Treasury is empowered to permit goods the produce of the 
British possessions or fisheries in Worth America, which have been 
legally imported into the islands of Guernsey or Jersey direct, to be 
imported from those islands. — § 44. 

Vessels arriving from Guernsey, Jersey, Alderney, Sark, or Man, 
wholly laden with stone the production thereof, need not be piloted by 
pilots licensed by the Trinity House. — § 46. 
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Fish * — Fresh fish of every kind, of British taking and imported in 
British ships ; fresh lobsters, however taken or imported ; and cured 
fish of every kind, of British taking and curing, imported in British 
ships, are free of all duties. But before any cured fish can be entered 
free of duty, the master must make and subscribe a declaration that 
such fish was actually caught and taken in British ships, and cured 
by the crews or by her majesty’s subjects. — § 46. 

. A similar declaration is required on the importation of blubber, train 
oil, spermaceti oil, head matter, or whale fins, and if from a British 
possession, a certificate from the proper ofiScer there. — §§ 47, 48. 

No goods are to be deemed imported from any particular place 
unless they are imported direct from such place, and have been there 
laden on board the importing ship, either as the first shipment of such 
goods, or after they have been actually landed at such place. — | 49. 

Goods the property of the crown are liable, in case of sale after 
their importation, to the same customs duties as others. — § 50. 

Wrecked Goods, — AW foreign goods derelict, jetsam, fiotsam, and 
wreck, and all droits of admiralty, are subject to the same duties as 
goods of the like kind imported. But the commissioners, or officers 
of customs acting under their directions, may inquire into the extent 
of damage, and make abatement of duties accordingly, except on can- 
tharides, cocoa, coffee, coculus Iiidicus, currants, figs, Guinea grains, 
ipecacuanha, jalap, lemons, mix vomica, opium, oranges, pepper, 
raisins, rhubarb, sarsaparilla, senna, spirits, sugar, tea, tobacco, and 
wine; on which articles no abatement of duty is to be made. If any 
question arise as to their origin, they are to be deemed of the growth of 
such place as the commissioners shall determine. — §§ 61, 52. (^) 

Excisable Goods. — No goods subject to regulations of excise are to 
be delivered out of the charge of the officers of customs (although duly 
entered, and the full duties paid) until they have also been entered with 
the officers of excise, and permit granted, nor unless the permit corre- 
spond in all particulars with the warrant of the officers of customs. 
And such entry is not to be received by the officers of excise, nor permit 
granted, until a certificate is produced of the particulars of the goods 
and of the warrant under the hand of the officers of customs. And 
if it appear necessary, the officers of excise may attend the delivery of 
such goods by the officers of customs, and require that they be delivered 
only in their presence; and may count, measure, gauge, or weigh such 
goods, and fully examine the same, and proceed in all respects as they 
are authorized by any act in force relating to the excise. — $ 55. 

To distinguish foreign from British articles subject to duties of ex- 
cise, the commissioners of customs, after such goods have been entered 
at the custom-house, and before they are delivered to the importer or 
his agent, may mark or stamp them in such manner as they may deem 

* By sec. 53, persons having such goods Admiralty. But by the 9 & 10 Vic. c. 99, 
in their possession without giving notice so much of this act as relates to goods 
were liable to 100/. penalty. And by sec* derelict, jetsam, dotsam, or wreck, and to 
54, when such goods were reported to the the disposal of such good& was repealed, 
officers of customs, notice was to be given ffir the purpose of consolidating the laws 
to the receiver-general of droits of admiralty relating to wreck and salvage. Provisions 
and the goods placed at his disposal, and if however, nearly to the same effect, are re- 
not claimed within twelve months, might enacted by that act. 
be sold without any process from the Court of 
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n er. Orders for so marking or stamping goods to be published 
e London and Dublin Gazettes. A penalty of 200/. attaches on 
forging such stamps. — §§ 56, 57. 

Times and Places for landing Goods, — No goods (except diamonds, 
bullion, fresh fish of British taking and imported in British ships, and 
lobsters) may be unshipped from any ship arriving from beyond seas 
or put on shore on Sundays or holidays, and on other days only in the 
day-time (that is, from the Ist September to the last day of March 
between sun-rising and sun-setting, and from the last day of March to 
the 1st of September between seven o’clock in the morning and four 
in the afternoon), nor unless in the presence or with the authority of 
the proper officer of customs. And all such goods must be landed at 
one of the legal quays, or at some wharf &c. appointed by the com- 
missioners for the landing of goods by sufferance. And no goods, 
after having been unshipped, are to be transhipped, or, after having 
been put into any boat to be landed, can be removed into any other 
boat previously to their being duly landed, without the permission of 
the proper officer. — § 59. 

If goods imported from foreign parts are removed from any vessel, 
quay, wharf, or other place previous to their examination by the pro- 
per officer, except by bis order or authority in writing, and for the 
purpose therein expressed, every person concerned or assisting in such 
removal, or who shall knowingly harbour, keep, or conceal, or shall 
knowingly permit or suffer to be harboured, kept, or concealed any 
such goods, or into whose hands and possession they shall come, shall 
forfeit, either treble the value thereof or the penalty of 100/., at the 
election of the commissioners of customs. — 9 & 10 Vic. c. 102, § 6. 

The unshipping, landing, and weighing of goods to be at the ex- 
pence of the importer. — 8 & 9 Vic. c. 86, ^ 60. 

Foreign fish to be landed and entered under the regulations of the 
commissioners, under penalty of forfeiture. § 01. 

Timber or wood to be piled at the expenoe of the importer, so as to 
enable the officer of customs to measure it j and when measured in 
bulk, the measurement is to be taken to the full extent of the pile, 
without any allowance for the interstices. But battens, hoards, deals, 
and planks exceeding 21 feet in length, may be measured by the piece, 
and the account taken separately. ~§ 62. 

Prohibitions and Restrictions Inwards — All goods imported or 
brought into the United Kingdom contrary to the prohibitions or re- 
strictions in the following Table become forfeited. § 63. And all 
goods subject to restrictions as to package upon importation are sub- 
ject to the same restrictions when brought into the United Kingdom 
for exportation in the same ship, on pain of forfeiture. — ^9 & 10 Vic. 
c. 102, § 5. 

A TABLE OF PROHIBITIONS AND RESTRICTIONS INWARDS. 

A List of Goods absolutely prohibited to be imported, 

AftMS, Ammunition, and Utensils of War, bj way of mereliandize, except by licence 
from her majesty, for furnishing her majesty’s public stores only. 

Articles of Foreign Manufacture, and any packages of such articles, bearing any 
names, brands, or marks purporting to be the names, brands, or marks of manufac- 
turers resident in the United Kingdom. 
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Books, wherein the copyright shall be subsisting, first composed or written or printed in 
the United Kingdom, and printed or reprinted in anv other country, as to which 
the proprietor of such cop.Yright or his agent shall have given to the commissioners 
of customs a notice in writing that such copyright subsists, such notice also stating 
when such copyright will expire. 

Paper printed on in the English language. 

Jndbcbnt or Obscene Prints, Paintings, Books, Cards, Lithographic or other Engrav- 
ings, or any other Indecent or Obscene Articles. — 9 & 10 Vic. c. 102, § 19. 

Clocks and Watches of any metal, impr^sed with any mark or stamp appearing to be 
or to represent anv legal British assay, mark or stamp, or puiporting by any mark 
or appearance to be of the manufacture of the United Kingdom, or not having the 
name and place of abode of some foreign maker abroad visible and permanently 
marked or engraved on the frame and also on the face, or not being in a complete 
state, with all the parts properly fixed in the case. 

Coin, viz. 

False Money, or Counterfeit Sterling. 

Silver, of the realm, or any money puiporting to be such, not being of the esta- 
blished standard in weight or fineness. 

Goods from the Isle op Man, except such as be of the growth, produce, or manu- 
facture thereof or of the United Kingdom, and except Corn, Grain, Meal, or Flour. 

Gunpowder, except by licence from her majesty ; such licence to be granted for fur- 
nishing her majesty’s stores only. 

Malt. 

Snuff- WORK. 

Spirits from the Isle of Man. 

Tobacco-Stalks 8tri])j>ed from the leaf, whether manufactured or not. 

Tob.icco- Stalk Flour. 

List of Goods subject to certain Restrictions on Importation, 

Fish of foreign taking, and all Train Oil, Blubber, Spermaceti Oil, Head Matter, Skins, 
Bones, and Fins, the produce of fish or creiitures living in the sea, (except Anchovies, 
Eels, Turbots, and Lobsters), unless in vessels which shall have been cleared out 
regularly with such fish on board from some foreign port. 

Goods of places within the limits of the East India Company’s charter, unless into ports 
approved of by the Lords of the Treasury, and declared by order in council to oe fit 
and premer for such importation. 

Gloves of Leather, unless in ships of fiO tons burden or upwards, and in packages 
each containing 100 dozen pairs of such gloves at least. 

Hides, Skins^ Horns, or Hoofs, or any other part of Cattle or Beast, her majesty may 
by order in council prohibit, in order to prevent any contagious distemper. 

Parts OF Articles viz.. Any distinct or separate part of any article not accompanied 
by the other part or all the other parts of such article, so as to be complete and 
perfect, if such article be subject to duty according to the value thereof. 

Silk viz., Manufactures of Silk being the manufactures of Europe, unless into the 
ports of London, Liverpool, Hull, or Southampton, or ports appointed by the Com- 
missioners of Her Majesty’s Treasury, or into the port of Dublin direct from Bour- 
deaux, or into the port of Dublin direct from Calais or Boulogne ; and unless in 
ships of 60 tons burden or upwards. 

Spirits (not being Perfumed or Medicinal Spirits), uiile.s8 in ships of 60 tons burden at 
least ; 

also unless in casks or other vessels capable of containing liquids, each of such 

casks or other vessels being of the size or content of 20 gallons at the least, or 
in glass battles or stone bottles not exceeding the size of quart bottles [or, if Geneva, 
in glass bottles containing not more than three pints each, 9 & 10 Vic. c. 102], and 
being really part of the cargo of the ship in which the same are imported, and 
included in the manifest or other papers enumerating or descriptive of the cargo 
thereof. 

Tea, unless from the Cape of Good Hope or from places eastward of the same to the 
Straits of Magellan. 

Tobacco and Snuff viz. 

unless in ships of 120 tons burden or upwards ; 

also unless in hogsheads, casks, chests, or cases containing 300 lbs. weight of Tobacco 

or Snuff each at least, not being separated or divided in any manner within the cask 
or nackage ; except that Tobacco of the dominions of the Turkish empire may be 
packed in inward bags or packages, or separated or divided in any manner, provided 
the outward package be a hogsheaa, cask, chest, or case, containing at least 300 IbSk 
net weight of tobacco ; 

Tobacco imd Snuff from the East Tndies,unle88 in hogsheads, casks, chesty or oases, 

each of which shall contain at least 100 lbs. net weight of Tobacco or l^ufr ; 

— — Cigars, unless in packages containing 100 lbs. weight of cigars at least ; 
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Tobacco the produce of the island of Porto Rico, and Tobacco the produce of 

Trinidad, or of Mexico, or of South America, or of the islands of Saint Domingo or 
Gub^ or any Tobacco which can be legally imported from Malta for home consump- 
tion, unless m packages each containing at least 80 lbs. net weight of such Tobacco. 
(8 & 9 Vic, e. 6, as amended by 9 & 10 Vic. c. 102, sec. 2.) 

Negrohead Tobacco the produce of and imported from the United States of 
America, unless in packages each containing at least 150 lbs. net weight of such 
tobacco ; ^ 

and unless into the ports of London, Liveimool, Bristol. Lancaster, Cowes, Fal- 
mouth, Whitehaven, Hull, Port Glasgow, Greenock, G1 bmm>w, Aberdeen, Leith, 
Newcastle-upon-Tyne, Plymouth, Belfast, Cork, Drogheda, Dublin, Galway, Lime- 
rick, Londonderry, Newry, Sligo, Waterford, and Wexford ; 

- - - - or into some other port or ports which may hereafter l)e appointed for such pur- 
pose by the Commissioners of Her Majesty’s Treasury, such appointments in Great 
Britain being published in the London Gazette, and in Ireland in the Dublin 
Gazette ; 

But any ship wholly laden with Tobacco may come into the ports of Cowes or 

Falmouth to wait for orders, and there remain fourteen days, provided due report of 
; such ship be made by the master with the collector or comptroller of such port. 

But goods of any sort may be imported to be warehoused, although 
prohibited to be imported for home use, except the following: — 

Goods prohibited on account of the package in which they are contained, or the tonnage 
of the ship in which they are laden. 

Arms, Ammunition, or Utensils of War. 

Gunpowder. 

Infected Hides, Horns, Hoofs, Skins, or any other part of any cattle or beast. 
Counterfeit Coins or Tokens. 

Books wherein the copyright shall be subsisting, first composed or written or printed in 
the United Kingcfom, and printed or reprinted in any other countn’, as to which 
the proprietor of such copynght or his agent shall have given to the Commissioners 
of Her Majesty’s Customs a notice in writing that such copyright subsists, such 
notice also stating when such copyright will expire. 

Copies of Prints first engraved, etched, drawn, or designed in the United Kingdom. 
Copies or Casts op Sculptures or Models first made in the United Kingdom. 

Clocks or Watches, being such as are prohibited to be imported for home use. — 8 8 l 9 
Vic. c. 86. § 64. 

Articles of Foreign Manufacture, and any packages of such articles, bearing any 
names, brands, or marks purporting to be the names, brands, or marks of manufac- 
turers resident in the United Kingdom. — 9 & 10 Vic. c. 102, § 8. 

If goods he such or so imported that they may not he used in the 
United Kingdom, they shall not be entered except to be warehoused, 
and it must be declared upon the entry that they are entered to be 
warehoused for exportation only. — 8 & 9 Vic. c. 86, § 65. 

Outwards. — No goods are to be shipped for exportation beyond 
seas, before due entries of the ship and of the goods outwards have been 
made, and cocket granted, and the goods have been duly cleared for 
shipment; and no stores are to he shipped for the use of the ship, except 
such as are borne upon the victualling bill, on pain of forfeiture. § 66. 
And no ship, on board of which any goods or stores have been shipped, 
shall depart until the ship has been duly cleared outwards, under 
forfeiture of lOOZ. by the master. § 67. A victualling bill for the 
sliipment of stores may be obtained by the master on application to 
the searcher. — ^ 68. 

Entry of Ship outwards. fore any goods are taken on board, 
the master must deliver a certificate of the clearance inwards or coast* 
wise of the last voyage, specifying what goods were reported inwards 
for exportation; also an account, signea by himself or his agent, of 
the entry outwards, setting forth the name and tonnage of the ship, 
the name of the place to which she belongs if a British ship, or of the 
country if a foreign ship, of the master, of the place where she is 
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bound if any goods are to be shipped for the same, and of the place in 
such port at which she is to take in her lading 5 and if the ship have 
commenced her lading at some other port, the master must state the 
name of the port at which any goods have been laden, and produce a 
certificate from the searcher that the cockets for such goods nave been 
delivered. If any goods be taken on board before such entry, the 
master forfeits 100/. ; but if it be necessary to lade any heavy goods 
before the whole of the inward cargo is discharged, a stiffening order 
is issued for the purpose. — § 69 . 

Entry of Goods outnards . — The iperson entering outwards any 
goods for exportation must deliver to the collector or comptroller a bill 
of the entry thereof, and pay down the duties ; whereupon the collector 
and comptroller cause a cochet to be written, certifying that the goods 
have been so entered. — § 70 . 

If any drawback or bounty be allowable, or any duty payable, or 
any exemption from duty claimed, or if the goods be exportable only 
according to some particular regulation, they must be entered and 
cleared as such. — § 71 . 

The person intending to enter outwards any foreign goods for draw- 
back, or any foreign goods to be exported from the warehouse, or any 
foreign goods upon which the duties inwards are required to be paid 
before exportation, must first deliver to the collector or controller of the 
port where the goods were imported or are warehoused, two or more 
bills (as the case may require) of the particulars of the importation 
and of the entry outwards intended to be made ; and the collector and 
comptroller finding such bills to agree with the entry inwards, write off 
such goods, and issue a certificate of such entry for warehousing or 
payment of duties, as the case may be, with such particulars as are 
necessary for the computation of the drawback, or for the delivery 
from the warehouse, setting forth in such certificate the destination of 
the goods, the person in whose name they are to be entered for ex- 
portation, and the ship in which they are to be exported, if they are 
to be exported from the port where such certificate is issued, but if 
from another port then only the name of such other port ; and such 
certificate, together with the bills, being delivered to the collector or 
comptroller of the port from which the goods are to be exported, is 
the entry outwards of such goods, and a cocket is deliverea of such 
goods as before directed. — § 72 . 

No drawback shall be allowed on any tobacco which is not wholly 
manufactured from tobacco on which the full duty on importation has 
been paid, nor on any tobacco mixed with dirt or rubbish or other in- 
gredients. And every person who shall enter or ship, or cause to be 
entered or shipped, or produce or cause to be produced to any officer 
of customs to be shipped, for exportation or for stores, any tobacco 
not entitled to drawback, with intent unduly to obtain any drawback 
thereon, or any greater drawback than he would otherwise be entitled 
to, shall, over and above all other penalties, forfeit treble the amount 
of drawback sought to be obtained, or 200/., at the election of the 
commissioners ; and all such tobacco shall be forfeited, and may be 
seized by any officer of customs or excise. — § 73. 

No drawback shall be allowed upon the exportation of any goods 
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entered for drawback, or as stores, which shall be of less value than 
the amount of drawback claimed ; and all such goods so entered shall 
be forfeited, and the person who caused them to be entered shall for- 
feit the sum of 200/., or treble the amount of drawback claimed, at 
the election of the commissioners. — § 74. 

Upon the entry outwards of any goods, except wine, upon which a 
drawback is allowed, and before cocket is granted, the person in whose 
name they are entered shall give bond in double the value of the 
goods, with one surety, that such goods shall be duly shipped and 
exported, and landed at the place for which they are entered outwards, 
or otherwise accounted for to the satisfaction of the commissioners 
of customs, within a reasonable time, to be fixed by the commissioners 
with reference to the place of exportation. Such bonds to prevent 
the re-landing of plate are subject only to the same stamp duty as other 
customs bonds. — §§ 76. 

No cocket can be granted for the exportation of coals to any British 
possession in a foreign ship, until the exporter give bond in double 
the amount of duty, that they shall be landed there, and to produce 
certificate of such landing. Bonds not liable to stamp duty.— § 77. 

Clearance of Goods , — Before any part of the goods for which a 
cocket is granted can he shipped, they must be duly cleared with the 
searcher; and before they can be so cleared, the particulars must be 
indorsed on the cocket, together with the number and denomination 
or description of the respective packages, with the respective marks 
and numbers delineated in the margin, and subjoined to each, in 
words at length, an account of the total quantities of each sort of goods, 
and the total number of each sort of packages, distinguishing such 
as are to be cleared for any bounty or drawback, such as are subject 
to any duty on exportation or entitled to any exemption, and such as 
can only be exported under any particular restriction. All goods 
shipped, or waterborne to be shipped, not duly cleared, become for- 
feited. The cocket so indorsed being produced to the searcher, to- 
gether with a shipping bill, or copy of such indorsement, he orders 
the shipment of the goods. — §§ 78, 79. 

Coals brought coastwise, or any part of them, may be entered out- 
wards for parts beyond sea without being first landed, provided the 
customs officers are satisfied that the quantity left on board does not 
exceed the quantity so entered outwards , — § 80. • 

Upon the clearance of goods the produce or manufacture of the 
United Kingdom, and also upon the clearance of foreign goods for- 
merly charged with duty according to value, but the duties on which 
have been repealed, an account, containing an accurate specification 
of their quantity, quality, and value, with a declaration to the truth 
of the same, signed by the exporter or his known agent, must be 
delivered to the searcher ; and if such declaration be false, the person 
signing it forfeits 20/. And the searcher may call for the invoice, 
and such other documents as he may think necessary for ascertaining 
their true value. If the exporter or his agent make a declaration tliat 
the value of the goods cannot be ascertained in time for the ship- 
ment, a further time of three months may be allowed for the delivery 
of such separate shipping bill ; on failure whereof such exporter or 
agent shall forfeit 20/. — § 81. 
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Ko drawback of excise can be allowed unless a proper document 
tinder the hand of the officer of excise, containing the necessary de- 
acription of the goods, is produced to the searcher at the time of 
clearing.— § 82. 

The excise officer, if he see fit, may attend the examination, and 
mark or seal the packages, and keep joint charge of them with the 
searcher, until finally delivered to be shipped and exported. — § 83. 

If goods subject to any duty or restriction in respect of exportation^ 
or goods which are to be shipped for any drawback or bounty, be 
brought to any wharf &c. to be shipped, and they do not agree with 
the indorsement on the cocket, or with the shipping bill, they are for- 
feited ; and if any goods prohibited to be exported be found in any 
package so brought, such package and every thing contained therein 
are forfeited, Tlie searcher may open any package ; but if correct, 
he must repack at his ovrn charge. — §§ 84, 85. 

Clearance of Ship . — Before any ship can be cleared outwards for 
parts beyond the seas with goods on board, the master must deliver a 
content to the searcher, containing the particulars of ship and cargo ; 
and the cockets of the goods shipped must be finally delivered by the 
respective shippers. The searcher then files the cockets, attaching a 
label thereto to show the number, compares the particulars of the 
goods in the cockets with the content, and attests the correctness by 
his signature on the label to the file of cockets, and on the content. 
The roaster must also declare to the truth of the content, and answer 
all questions relating to the ship and cargo, before the collector or 
comptroller, who thereupon clears the ship, notifying such clearance 
and the date thereof upon the content, upon the label to the file of 
cockets, and also in the book of ships’ entries outwards. The 
content, cockets, and victualling bill being then transmitted to the 
searcher, he delivers the file of cockets and the victualling bill to the 
master as his authority for departing from the port with the several 
goods and stores on board agreeing therewith. — §§ 86, 87. 

The master of a ship departing in ballast, having no goods except 
the stores borne upon the victualling bill, or any goods reported in- 
wards for exportation, must, before departure, answer all questions 
touching her departure and destination, and the collector or comp- 
troller notifies the clearance on the victualling bill, which is kept by 
the master as the clearance of the ship. Slate or slates and chalk to 
be deemed ballast. — §§ 88, 89. 

If there be on board any goods of the inward cargo which were 
reported for exportation, the master must, before clearance outwards, 
deliver to the searcher a copy of such report certified by the collector 
or comptroller; which, being found to correspond with the goods on 
board, is the authority to the searcher to pass the ship, and, being 
signed by the searcher and filed with the cockets, is the clearance of 
the ship for those goods, — § 90. 

If there be any passengers on board, the master may enter their 
baggage in his own name ; and if there be no other goods except bag- 
gage only, such ship shall be deemed to be in ballast. — 91. 

If the master and crew of a foreign ship departing in ballast are de- 
sirous to take on board chalk rubbish by way of ballast, or to take with 

I 
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them for their private use any small quantities of goods of British 
manufacture, it shall be lawful for the master, without entering such 
ship outwards, to pass an entry in his name, and receive a cocket free 
of any export duty for all such goods under the general denomination 
of British manufactures not prohibited to be exported, being for the 
use of the master and crew, and not being of greater value than 20/. 
for the master, 10/. for the mate, and 5/. for each of the crew, and 
stating that the ship is in ballast.—! 92. 

Officers may board ships after clearance, and goods not found on 
cockets are forfeited ; and for goods on cockets not on board, the mas- 
ter forfeits 20/., and for cockets falsified, 100/. ! 93. 

Ships departing must bring to at appointed stations. — § 94. 

Debenture Goods , — No drawback or bounty shall be allowed upon 
exportation, unless the goods have been entered in the name of the real 
owner at the time of entry and shipping, or of the person who had 
actually purchased and shipped the same in his ow'n name and at his 
own liability and risk on commission. The owner must make oath on 
the debenture, that the goods are actually exported ; and if he has not 
purchased the right to the drawback, must declare the person entitled 
to it. Owners resident twenty miles from the port of sliipment may 
appoint an agent to act for them ; and any joint stock company may 
do the same. The property of persons residing abroad, and con- 
signed to an agent in the United Kingdom, may be exported by him 
on account of the owners, and he may receive the drawback. — § 98. 

Nodrawback to be allowed unless the goods are shipped within three 
years after payment of the duties inwards; and no debenture to be paid 
after the expiration of two years from the date of the shipment. — ! 99. 

For the purpose of computing and paying the drawback or bounty, 
a debenture is prepared by the collector and comptroller, certifying the 
entry outwards of the goods ; and after they have been duly exported, 
and a notice thereof, containing particulars of the goods, has been de- 
livered by the exporter to the searcher, the shipment and exportation 
are certified upon the debenture by the searcher; w'hereupon the deben- 
ture is computed and passed, and delivered to the person entitled to it. 

Licensed lightermen only to ship debenture or warehoused goods. 

If warehoused or debenture goods which have been cleared to be 
exported be not duly exported, or be relandcd, or carried to Guernsey, 
Jersey, &c., without due entry for such places, they arc forfeited, to- 
gether with the ship ; and any person concerned therein forfeits three 
times the value of the goods. — ! 103. 

A drawback of the duties is allow^ed on wine shipped on board her 
majesty’s ships of war for the use of the officers, if shipped at certain 
ports, and not exceeding the following quantities in any one year; — 
For an admiral, 1260 gallons ; for a vice-admiral, 10^; for a rear- 
admiral, 840; for a captain of the first and second rate, 630; for a 
captain of the third, fourth, or fifth rate, 420; for a captain of an 
inferior rate, 210 ; for every lieutenant and other commanding officer, 
fpr every marine officer, (and for every master, surgeon, and purser, 
9 & 10 Vic. c. 102, ! 12) 105 gallons. Persons entering such wine 
and claim for drawback must state in the entry, and declare on the 
debenture, the name of the officer, and of the ship in which he serves. 
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On officers leaving the service or ship, such wine may be transferred, 
or re-landed and warehoused for future re-shipment, or, the duties 
being paid back, delivered for home use.— §§ 104 — 106. 

Pursers of her majesty’s ships of war may ship tobacco for the use 
of the crew free of duty, on giving bond that no part shall be relanded. 
If the purser be removed from one ship to another, he may tranship 
such tobacco, with permission of the collector. But no greater quan- 
tity can be allowed to any ship than will serve for six months, at the 
rate of two pounds per month for each of the crew.— §§ 107 — 109. 

If goods liable to forfeiture for being shipped for exportation be ex- 
ported without discovery by the officers of customs, the person having 
caused such goods to be exported forfeits double the value. — § 111. 

Prohibitions and Restrictions Outwards , — The goods enumerated 
in the following Table are either absolutely prohibited to be exported, 
or can be exported only under the restrictions therein mentioned, on 
pain of forfeiture. 

TABLE OF PROHIBITIONS AND RESTRICTIONS OUTWARDS. 
Clocks and Watches, viz. 

Any outward or inward Box, Case, or Dial Plate, of any metal, without the Movement 
in or with every such Box, Case, or Dial Plate, made up fit for use, with the Clock 
or Watchmaker’s name engraved thereon. 

Lace, viz. 

Any Metal interior to Silver, which shall be spun, mixed, wrought, or set upon Silk, 
or which shall be gilt, or drawn into wir^or fiattened into plate, and spun or woven, 
or wrought into or upon, or mixed with Lace, Fringe, Cord, Embroidery, Tambour- 
work, or Buttons, made in the Gold or Silver Manufactory, or set upon Silk, 
or made into Bullion Spangles, or Pearl, or any other Materials made in the Gold 
or Silver Lace Manufactory, or which shall imitate or be meant to imitate such Lace, 
Fringe, Cord, Embroidery, Tambour-work, or Buttons ; nor shall any person export 
any Copper, Brass, or other Metal, which shall be silvered, or drawn into wire, or 
flattened into plate, or made into Bullion8pangles,orPearl, or any other Materials 
used in the Gold or Silver Lace Manufactory, or in imitation of such Lace, Fringe, 
Cord, Embroidery, Tambour- work, or Buttons, or of any of the Materials used in 
making the same, and which shall hold more or bear a greater proportion than three 
pennyweights of fine Silver to the pound avoirdupois of such Copper, Brass, or other 
Metal. 

Any Metal inferior to Silver, whether gilt, silvered, stained, or coloured, or otherwise, 
which shall be worked up or mixed wdth Gold or Silver in any Manufocture of Lace, 
Fringe, Cord, Embroidery, Tambour-work, or Buttons. 

A List of Goods which may be Prohibited to be Exported by Proclamation or Order 

in Council. 

Arms, Ammunition, and Gunpowder. 

Ashes, Pot and Pearl. 

MiLTTARr Stores, and Naval Stores, and any Articles (except Copper) which Her 
Majesty shall judge capable of being converted into, or made useful in increasing the 
quantity of Military or Naval Stores. 

PROvrsiONS, or any sort of Victual which may be used as food by man. 

Coasting Trade. — All trade by sea from one part of the United 
Kingdom to another, or from one part of the Isle of Man to another, 
is called coastwise, and no part is deemed beyond the seas. The 
lords of the Treasury may regulate what shall be deemed a trading 
by sea under this act.— §§ 113, 114. 

No goods are to be laden in any ship to be carried coastwise until all 
goods brought in such ship from beyond seas have been unladen. And 
if any goods be taken into or put out of any coasting ship at sea or 
over the sea, or if any coasting ship touch at any plaee over the sea, 
or deviate from her voyage, unless forced by unavoidable circum- 
stances, or if having so touched at any place over the seas, the mas- 
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ter do not declare the same in writing to the collector or comptroflery 
he forfeits 200/. — § 115. 

Before lading or unlading any coasting vessel, a notice mast be- 
given to the collector or controller, signed by the master, owner, 
wharfinger, or agent, stating the name and tonnage of the ship, the 
name of the master, the port to which she belongs, the port to which 
she is bound or from which she has arrived, and the wharf &c. where 
she is to be laden or discharged ; which notice is entered in a book kept 
by the collector for the information of all parties interested. Such 
notice for unlading must be delivered within twenty-four hours after 
arrival, under penalty of 20/. on the master. A notice for lading must 
always state the last voyage of the ship ; and if from beyond seas, a 
certificate must be produced from the proper officer of the discharge 
of all goods and of her due clearance inwards. — §§ 116, 117. 

On the arrival of a coasting ship in Great Britain from Ireland, or in 
Ireland from Great Britain, the master must, w ithin twenty-four hours, 
attend and deliver the notice, signed by him, to the collector; and if 
there be on board goods subject to any duty of excise, or goods which 
have been imported from beyond seas, the particulars thereof with 
the marks and numbers of the packages, are to be set forth in the 
notice; and if there be no such goods on board, the notice must state 
that fact; and the master must answer all questions relating to the 
voyage by the collector or controller, under 100/. penalty. 118. 

After notice given of lading, the collector is to grant a general suf- 
ferance^ which is sufficient authority for lading any sort of goods at 
the wharf or place expressed in such sufferance, except such (if any) 
as are expressly excepted therein. But before a sufferance can be 
granted for goods prohibited to be exported, or subject to any export 
other than an ad valorem duty, the master, owner, or shipper must 
give bond with one surety in treble value for the due landing of such 
goods. — § 119. 

The master of every coasting vessel must keep a cargo hooli^ stating 
the name of the ship and master, the port to which she belongs, and 
the port to which she is bound on each voyage ; and in which shall be 
entered at the port of lading an account of all goods taken on board, 
and the names of their respective shippers and consignees, and at the 
port of discharge the days on which goods are delivered out, and also 
the times of departure and arrival. Such book must be produced to the 
coast- waiter or other proper officerwhenever demanded, who may make 
any remarks therein. If the master do not keep such book correctly, 
or produce it when required, or if any goods be found on board not 
entered therein, or if goods entered therein as laden and not delivered 
out be not on board, he forfeits 50/. ; and if any package be entered as 
containing foreign goods which are not therein, or if any package con- 
tain foreign goods which are not entered, the same are forfeited. — § 120. 

Beforeleaving the port of lading, an account, with a duplicate thereof, 
signed by the master, must be delivered to the collector, of all foreign 
goods, and of all goods subject to any export other than an ad valorem 
duty, and of all corn, grain, meal, flour, or malt laden on board, and 
generally whether any or no other British goods be on board, or whether 
such ship be wholly laden with other sorts of British goods ; one of 
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which duplicates the collector shall retain, and the other, signed by 
him, shall be the clearance of the ship for the voyage, and the transire 
for all goods expressed therein. If any such account be false, or do not 
correspond with the cargo book, the master forfeits 50/. — § 121. 

The transire is to be delivered to the collector at the port of dis* 
charge before unlading ; and if there be any goods subject to duty, 
the master, owner, wharfinger, agent, or consignee must deliver a bill 
of entry of the particulars thereof in words at length, with a copy in 
which sums and numbers may be expressed in figures, and pay down 
all duties, or produce a permit in respect of duties of excise ; and 
thereupon the collector grants an order for the landing thereof in the 
presence of a coast- waiter.— § 122. 

Collectors may grant a general transirCy to continue in force for not 
exceeding a year, for coasting vessels regularly trading between places 
in the river Severn eastward of the Holmes ; or between places in the 
river Humber; or between places in the Firth of Forth ; or between 
places to be named in the transire, and carrying only manure, lime, 
chalk, stone, gravel, sand, or any earth not being fullers earth. And 
the commissioners may grant general transireSy under such regulations 
and for such time as they may see fit, for the lading of any goods, 
and for clearing the ship, and for unlading at the place of discharge ; 
the same to be written in the cargo-book. — § 123. 

Coast-waiters, landing-waiters, or searchers, may go on board and 
examine coasting ships, and demand all necessary documents. — § 124. 

Similar regulations as to the times and places of landing and ship- 
ping goods are made for coasting vessels, as for outward-bound 
ships. The island of Malta and its dependencies to be deemed in 
Europe.— § 125—8. 

General Regulations, — Duties &c. to be reckoned in British 
currency, and according to imperial weights and measures. — § 129. 

All bonds (except for securing the due exportation of goods, or 
for payment of duty upon goods warehoused) to be taken by the 
collector and comptroller for the use of her majesty, and after three 
years from their date, or the time limited therein, to be void, if no 
prosecution has been commenced. — § 130. 

For ascertaining the strength of spirits imported, the same instru- 
ments, tables and scales of graduation, and rules, are to be used as are 
directed by law to be used by the excise. — § 132. 

Vinegar or acetous acid above proof to pay duty according to the 
quantity it would make if reduced to proof, that is, such strength 
that 100 parts by weight will saturate or neutralize 14J parts of 
crystallized sub-carbonate of soda. — § 133. 

Spirits or strong waters mixed with any ingredient, and though 
thereby coming under some other denomination, shall nevertheless 
be deemed spirits, and subject to duty as such.— § 134. 

Officers may take samples of goods for ascertaining the duty .^§ 135. 

If it be necessary to determine the 'precise time at which any im- 
portation or exportation took place, that of importation shall be the 
time at which the ship actually came within the limits of the port, 
and that of exportation the time at which the goods were actually 
shipped on board. A ship^s arrival to be deemed the time at which 
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what warehouses are to be deemed of special security, and in what 
cases security by bond is to be given in respect of any warehouse. 
Warehouses of specia] security to be so stated on their appointment; 
and warehouses connected with wharfs and within walls to be deemed 
warehouses of special security without any appointment or order. 
Commissioners to provide warehouses for tobacco at the ports into 
which tobacco may be legally imported; the rent to be fixed by 
the Treasury. Treasury commissioners have power to revoke war- 
rants or orders. All such orders of the commissioners to be published 
in the London Gazette. — § § 2 — 7. 

The proprietor or occupier of any warehouse for which security is 
required may give general security by bond, with two sureties, for pay- 
ment of the duties on all goods to be warehoused therein, or for their 
due exportation ; but if he be not willing to give such general security, 
the different importers must give security on each importation. — § 8. 

If goods lodged in a warehouse arc the property of the occupier, 
and are bond fide sold by him, and upon such sale there is a written 
agreement signed by the parties, or a written contract of sale made by 
a broker or other person legally authorized, and the amount of the 
price has been actually paid or secured to be paid, such sale is valid, 
although the goods remain in the warehouse, provided the transfer 
has been entered in a book kept for that purpose by the officer of cus- 
toms having charge of the warehouse. — § 9. 

The occupier of any warehouse is liable to a forfeiture of 6L if the 
goods are not stowed so that easy access can be had to every package 
or parcel ; and if any goods are taken out without due entry with 
the proper officers, he is liable to the payment of the duties. Occu- 
piers of warehouses are to produce on demand all goods deposited 
therein to the officer of the customs, or forfeit 5Z. Goods fraudu- 
lently concealed in or removed from the warehouse are forfeited; 
and any importer or proprietor, or person in his employ, opening the 
warehouse or gaining access to the goods, except in the presence of 
the proper officer, forfeits 500/. — §§ 10 — 12. 

Persons assisting^in the removal of goods entered for the warehouse 
and not deposited in a warehouse according to the entry, and all per- 
sons to whose possession such goods shall knowingly come, shall for- 
feit treble the value thereof, or a penalty of 100/., at the election of 
the commissioners. — § 13. 

Within one month after tobacco has been warehoused, and upon the 
entry and landing of any other goods to be warehoused, the officer of 
customs is to take a particular account of the same, and mark the 
contents on each package, and the word Prohibited on packages 
containing goods prohibited to be imported for home use; and no 
alteration is to be made in the packing of any goods, except as herein- 
after provided. — § 14. 

The goods must be carried to the warehouse under care of the proper 
officer, and as he shall direct, on pain of forfeiture. — § 16. 

All warehoused goods must be duly cleared, either for exportation 
or home use within three years, and all surplus stores of ships within 
one year, from the day of the first entry ; and goods not so cleared 
may be sold by the commissioners, and the produce applied to the 
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payment of warehouse-rent and other charges, and the overplus to the 
proprietor. Such goods, when sold, are subject to all the conditions 
to which they were subject previous to such sale, except that a fur- 
ther time of three months is allowed to the purchaser for clearing 
them from the warehouse ; and if not duly cleared within that time, 
they become forfeited, — § 16. 

If any goods entered to be warehoused, or entered to be delivered 
from the warehouse, be lost or destroyed by any unavoidable accident, 
either on shipboard, or in the landing or shipping, or in the receiving 
into or delivering from the warehouse, the commissioners may remit 
or return the duties on the quantity so lost or destroyed. — § 17. 

And they may remit the duties on the whole or any portion of 
goods lost or destroyed by any unavoidable accident in the warehouse. 
And the duties payable upon the following articles deposited in ware- 
houses secwrtV?/, viz. wines, currants, raisins, figs, hams, 

and cheese, when taken out of the warehouse for home use, shall be 
charged only upon the quantities actually delivered. — § 18. 

No goods can he delivered from the warehouse except upon due 
entry and under care of the proper officers for exportation, or upon due 
entry and payment of the duties for home use; except goods delivered 
to the searcher to be shipped as stores, which may be so shipped 
without entry or payment of duty for any ship of 60 tons burthen, 
bound upon a voyage to foreign parts, the probable duration of which, 
out and home, will be not less than forty days, provided such stores 
be duly borne upon the victualling bill. Rum of the British planta- 
tions may be so delivered to be shipped as stores for any ship ; as may 
also the surplus stores of a ship, to be re-shipped as stores for the same 
ship, or for the same master in another ship ; such rum or surplus stores 
being duly borne upon the victualling bill. If.the ship be broken up 
or sold, such stores may be delivered for the use of any other ship 
belonging to the same owners, or may be entered for payment of duty 
and delivered for the private use of the owners, or of the master or 
purser. — § 20. 

Upon the entry of goods to be cleared from the warehouse, if for home 
use, the person entering must deliver a bill of the entry, and a duplicate 
thereof, as directed in the case of goods entered to be landed, and at the 
same time pay down the full duties without any abatement on aocount 
of deficiency, except as hereafter provided ; and if the entry be for 
exportation, or for removal toany other warehouse, and any of the pack- 
ages or parcels be deficient in quantity, a like entry inwards must also 
be passed in respect of the quantities deficient, and the full duties 
paid on the amount thereof, before such packages or parcels are de- 
livered for exportation or removal, except as by this act is otherwise 
provided. If goods so deficient be such as are charged to pay duty 
according to value, the value is to be estimated at the price ior which 
the like sorts of goods of the best quality were last sold. — § 21. 

The duties upon tobacco, spirits, and sugar, are to be charged 
only on the quantities actually delivered; except that no further 
abatement is to be made for deficiency in any sugar warehoused in a 
warehouse not of special security, than after the rate of three per cent 
f6r the first three months, and one per cent for every month after 

K 



74 Revenue : Customs : 

and for spirits (other than British plantation rum) in a warehouse 
not of special security ^ no greater abatement than at the following 
rates : — 

Spirits : — For everj-^ hundred gallons, hydrometer proof, viz. 

For any time not exceeding six months - - - One gallon. 

exceeding six, and not exceeding eighteen months - - Three gallons. 

exceeding eighteen months, and not exceeding two years - Five gallons. 

exceeding two years and not eiaceeding two years and a half - Six gallons* 

exceeding two years and a half and not exceeding three years - Seven gallons. 

And for every additional year - _ . . Two gallons. 

But no abatement is to be made in respect of any deficiency occasioned 
by leakage, and not by natural evaporation, in whatever warehouse, 
except as by this act is otherwise specially provided. — § 22. 

And in respect of reheat^ barley, rye, or oats, the following allow- 
ances to be made for natural waste : — - 

Wheat, Barley, and Rye, (except as hereafter provided) w’hich has been in warehouse 
One month and less tlian three months, there shall be allowed - - 1 i per cent. 

Three months and k ss than six months - - - *2 per cent. 

Six months find less than twelve months - - - 2^ per cent. 

Twelve months and upwards - - - - - 3 per cent. 

Oats (except as hereafter provided) which have been in w’arehouse — 

One month and less than three months, there shall be allowed - - 2.^, per cent. 

Three months and less than six months - - - H per cent. 

Six months and less than twelve months - - - . per cent. 

Twelve months and upwards - - - - - 5 per cent. 

But only half the above allowances shall be made upon Spanish 
W'heat, barley, and oats, and upon wheat and barley kiln-dried 
abroad ; and no allowance on kiln-dried rye. And no allowance 
shall be made unless there be an actual deficiency in the quantity 
of wheat, rye, barley, and oats originally warehoused. — § 23. 

The importer may enter goods for home use or for exportation, 
although not actually warehoused. — § 24. 

Removal of Goods for the purpose of being re^warehoused. — Goods 
may be removed to other ports to be re-waiehoused ; but twelve hours 
notice in writing must be given to the warehouse officer, specifying 
the particular goods, the marks, numbers, and description of the 
packages, in what ship imported, when and by whom entered inwards, 
and if subsequently re-warehoused, when and by whom re- warehoused, 
and to what port the same are to be removed. Tobacco the produce 
of the British possessions in America or of the United States of Ame- 
rica, and purchased for the use of her majesty’s navy, may be removed 
by the purser of any ship of war in actual service to the ports of Roches- 
ter, Portsmouth, or Plymouth, to be there re-warehoused in the name 
of such purser, in a warehouse approved by the commissioners. — § 25. 

Before removal of the goods due entry must be made, and a proper 
bill of such entry, with duplicates, delivered to the collector or comp- 
troller, containing the before- mentioned particulars and an exact ac- 
count of the quantities of the different sorts of goods ; and such bill, 
signed by the collector and comptroller, is the warrant for the removal. 
The person removing the goods must, at the time of entering the same, 
give bond, with one sufficient surety, for the due arrival and re-ware- 
housing of the goods within a reasonable time, which may be taken by 
the collector and comptroller either of the port of removal or the jmrt 
of destination. If taken at the port of destination, a certificate thereof 
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under the hands of the collector or comptroller must, at the time of 
entering, be produced to the collector or comptroller of the port of 
removal. Such bond is not discharged, unless the goods are duly 
re-warehoused at the port of destination within the time allowed, or 
otherwise accounted for, nor until the full duties due upon any defi- 
ciency have been paid ; nor until fresh security has been given as 
hereinafter provided, unless the goods are lodged in some warehouse 
in respect of which general security is given by the proprietor or occu- 
pier, or in some warehouse in respect of which no security is required. 
Goods when so re-warehoused may be entered and shipped for ex- 
portation, or entered and delivered for home use, as the like goods 
may be when first warehoused upon importation ; and the time when 
such goods shall be allowed to remain re-warehoused at such port shall 
be reckoned from the day when they were first entered to be warehoused. 
If, upon arrival of the goods at the port of destination, the parties are 
desirous forthwith to export the same, or to pay duty thereon for home 
use, without actually lodging the same in the warehouse, the oflicers, 
after the formalities of entering and examining have been duly per- 
formed, may consider the goods constructively re-warehoused, and per- 
mit them to be entered and shipped for exportation, or to be entered and 
delivered forborne use upon payment of the duties. — §§ 26 — 30. 

Goods warehoused in the port of London may, with permission of the 
commissioners, be removed to any other warehouse in the same port in 
which the like goods may be warehoused; and in other ports a similar 
privilege is allowed with permission of the collector and comptroller. 

Goods removed from one warehouse to another, and the proprietors, 
continue subject in all respects to the same conditions as if they had 
remained in the original warehouse. — § 32. 

When goods in warehouse are sold, the new owner may give bond, 
and release the original bonder. — § 33, 

If rhe person removing goods from one port to another, and who 
has given bond in respect thereof, continue interested in them after they 
have been duly re-warehoused, and such goods have been re-ware- 
housed in some warehouse in respect of which security is required, and 
the proprietor or occupier whereof has not given general security, the 
bond for re-warehousing continues in force until a fresh bond is given 
by some new proprietor or other person. § 34. 

Goods in warehouse may be sorted, separated, packed, or repacked, 
and such lawful alterations made, as are necessary either lor their pre- 
servation, or to the sale, shipment, or legal disposal of the same; pro- 
vided they are repacked in the same packages in which they were im- 
ported, or in packages of entire quantity equal thereto, or in such other 
packages as the commissioners may permit (not being less in any case, 
if the goods are to be exported or to be removed to another warehouse, 
than may be required by law for the importation). It shall be lawful 
also to drawoff any wine, or any rum of the British plantations, into 
reputed quart or pint bottles, for the purpose only of being exported; 
and to draw off any such rum into casks containing not less than 
twenty gallons each, for the purpose of being disposed of as stores for 
ships ; and also to draw off any other spirits into reputed quart bottles 
for the purpose only of being exported ; and also to draw off and mix 



7 6 Revenue : Customs : 

with such wine, any brandy secured in the same warehouse, not ex- 
ceeding ten gallons of brandy to one hundred gallons of wine j and 
also to fill up any casks of wine or spirits from other casks of the same 
secured in the same warehouse ; and also, in any warehouse of special 
security, to rack off any wdne from the lees, and to mix any wdnes of 
the same sort, erasing from the casks all import brands ; and also to 
take such moderate samples of goods as may, be allowed by the 
commissioners, without entry or payment of duty, except as the same 
may eventually become payable on"a deficiency. — § 35. 

But no such alterations can be made* in goods or packages, nor 
wine, rum, or spirits bottled &c., nor samples of goods taken, except 
according to the regulations of the commissioners. — § 36. 

After goods have been repacked, the commissioners may, at the re- 
quest of the proprietor, permit any refuse, damaged, or surplus goods 
to be destroyed ; or, if they are such as may be delivered for home use, 
on the duties being immediately paid upon such surplus, they may 
be delivered for home use accordingly ; but if they are such as may 
not be so delivered, such surplus is to be disposed of for the purpose 
of exportation as the commissioners direct; and thereupon the quantity 
contained in each of the proper packages is to be marked upon the same, 
and the deficiency ascertained by a comparison with the total quantity 
first warehoused ; and the proportion which such deficiency may bear 
to the quantity in each package is also to be marked on the same, and 
added to such quantity, and the total shall be deemed the imported con- 
tents of such package, for which it is to be held subject to the full 
duties, except as otherwise provided by this act. But the commis- 
sioners fnay accept the abandonment for the duties of any quantity of 
tobacco, coffee, cocoa, pepper, or lees of wine, and also of any wdiole 
packages of other goods, and permit the same to be destroyed, and de- 
duct such quantity in computing the amount of the deficiency.— -§ 37. 

No foreign casks, bottles, corks, packages, &c., are to be used in 
repacking, &c., except such wherewith some goods have been imported 
and warehoused, or whereon the duties have been paid. — § 38. 

Commissioners may permit goods to be taken out of warehouse 
without payment of duty, for any purpose they may think expedient, 
under security by bond for their return within the time appointed. 

No warehoused goods which were imported in bulk can be delivered 
except in the whole quantity of each parcel, or in a quantity not less 
than one ton weight, unless by special leave of the officers. And no 
warehoused goods can be delivered unless the same, or the packages 
containing them, have been marked as the commissioners deem ne- 
cessary. — §§ 40, 41. 

Commissioners may approve of premises, in the ports of London, 
Liverpool, Bristol, Hull, Greenock, or Glasgow, or any other port 
approved of by the Lords of the Treasury, as bonded sugar houses for 
the refining of sugar for exportation only. — § 42. 

And on approval of such premises, officers of customs may deliver 
without duty any quantity of foreign sugar, or sugar the produce of 
any British possession, for the purpose of being there refined under 
the locks of the crown for exportation only. The order of approval 
may jbe revoked. — § 43. 
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Bond to be given by the refiner, in a penalty of double the amount 
of the duties upon a like quantity of sugar of the British plantations, 
that the sugar shall be refined upon the premises within four months 
from its date. — § 44. 

The lords of the Treasury may direct what abatement of duty shall 
be made for deficiencies upon the exportation of goods liable to waste 
from natural decrease. If such goods, however, are lodged in ware- 
houses of special security j no duty is chargeable for any deficiency on 
the exportation thereof, except it be suspected that part has been clan- 
destinely conveyed away ; nor are such goods (unless wine or spirits) to 
be measured, counted, weighed, or gauged, for exportation, except in 
cases of suspicion. § 45. But for wine, spirits, coffee, cocoa nuts, or 
pepper, lodged in warehouses not of special security ^ the following allow- 
ances for natural waste are to be made upon the exportation ; viz. 

Wine, upon every cask, viz. for any time not exceeding one year - One gallon. 

exceeding one and not exceeding two years - - Two gallons. 

exceeding two years - - - - - Three gallons. 

Spirits, upon every hundred gallons hydrometer proof, viz. 

For any time not exceeding six months - - - One gallon. 

exceeding six and not exceeding twelve months - Two gallons. 

exceeding twelve and not exceeding eighteen months - Three gallons. 

exceeding eighteen months and not exceeding two years - Four gallons. 

— exceeding two years _ _ . - Five gallons. 

Coffee, Cocoa Nuts, Pepper, for every 100 lb. - - - Two pounds. 

If any embezzlement, waste, spoil, or destruction be made in any 
warehoused goods through the misconduct of any officer of customs or 
excise, it is a misdemeanor ; and if he be prosecuted to conviction by 
the importer, consignee, or proprietor, no duty shall be payable or 
forfeiture incurred in respect of any deficiency caused thereby, and 
the damage shall be made good by the commissioners of excise or cus- 
toms. But this is not to extend to any loss or damage by fire. — § 47. 

Upon the entry outwards of any goods to be exported from the ware- 
house to parts beyond, the seas, and before a cocket is granted, the 
person entering must give security by bond in double the value, with 
one sufficient surety, that they shall be duly landed at the place for 
which they are entered outwards. — § 48. 

All goods removed from warehouse for shipment are to be under 
the direction of the proper officer. Not to be exported in ships under 
60 tons burthen. — §§ 49, 50. 

Goods landed in docks, and lodged in the custody of the proprietors 
of such docks under the provisions of this act, (except goods forfeited) 
are subject to claims for freightage as before landing ; and, upon due 
notice given, are to be detained until such freightage be paid, together 
with the rates and charges to which they are subject, or until a deposit 
to the amount be made by the owners or consignees of the goods. — § 51. 

IV. Smuggling. 

The laws for the prevention of smuggling are consolidated by the 
act 8 & 9 Vic. c. 87, the substance of which is as follows : — 

Vessels and Boats. — If any vessel not being square-rigged, or any 
boat, either belonging in the whole or in part to her majesty’s subjects, 
or having half the persons on board subjects of her majesty, shall be 
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found or discovered to have been within 100 leagues of the coast of 
the United Kingdom ; or if any vessel either belonging in the whole 
or in part to her majesty's subjects, or having half the persons on 
board subjects of her majesty, or if any foreign vessel not being 
square-rigged, or any foreign boat, in which there shall be one or more 
subjects o? her majesty, shall be found or discovered to have been 
witbin four leagues of that part of the coast which is between the 
North Foreland and Beachy Heed, or within eight leagues of any 
other part of the coast ; or if any foreign vessel or boat shall be found 
to have been within one league of the coast of the United Kingdom ; 
or if any vessel or boat shall be found to have been within one league 
of either of the Channel Islands, or within any bay, harbour, river, 
or creek of such islands ; any such vessel or boat so found or disco- 
vered having or having had on board or in any manner attached 
thereto, or conveying or having conveyed in any manner, any spirits 
not being in a cask or other vessel capable of containing at least 
20 gallons, or any tea exceeding 6 lb. weight in the whole, or any 
tobacco or snuff not being in a cask or package containing 300 lb., 
or being separated or divided in any manner within any cask or 
package, or any tobacco stalks^ or any cordage or other articles 
adapted and prepared for slinging or sinking small casks, or any casks 
or other vessels whatever of less size or content than 20 gallons, of 
the description used for smuggling spirits, all such spirits, tea, tobacco, 
or snuff, and tobacco-stalks, casks, packages, cordage, and other ar- 
ticles, and also the vessel or boat, shall be forfeited. — § 2. 

And^any vessel or boat arriving or found to have been within any 
port of the United Kingdom or of the Isle of Man, not being driven 
by stress of weather or other unavoidable accident, having or having 
had on board or attached thereto, or conveying or having conveyed 
in any manner within any such port, any spirits, tobacco, or snufT, in 
improper packages &c. (as described in the preceding section), or any 
tobacco stalks, the same, together with the vessel or boat, become for- 
feited. Provided, that if it be made appear that the same w'ere on 
board without the knowledge of the owner or master, the commis- 
sioners may deliver up the vessel or boat. — § 3. 

But the act does not extend to render any vessel of 100 tons or up- 
wards liable to forfeiture on account of any tobacco or snuff corning 
direct from the East Indies, and being in packages containing 100 lbs. 
weight at least, or on account of cigars being in packages of 100 lbs. 
weight at least, or on account of any tobacco the produce of Mexico, 
Columbia, the continent of South America, St. Domingo, or Cuba, 
coming direct from those places, or from any British possession in 
America, in packages of 80 lbs. each at least, or of Negrohead to- 
bacco from the United States of America in packages of 150 lbs. 
weight, or on account of any tobacco of the dominions of the Turkish 
empire which may be separated or divided in any manner within the 
outward package, such outward package being a hogshead, cask, 
chest, or case containing 300 lbs. weight at least ; nor to render any 
vessel of 60 tons liable to forfeiture on account of tea or spirits in 
glass or stone bottles not exceeding the size of quart bottles, all such 
goods being really part of the cargo, and included in the manifest; 
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nor to render any vessel liable to forfeiture on account of any spirits, 
tea, or tobacco really intended for the consumption of the seamen and 
passengers during their voyage, and not being more than is necessary 
for that purpose ; nor to render any vessel liable to forfeiture if really 
bound from one foreign port to another, and pursuing such voyage, wind 
and weather permitting. — § 4. 

British vessels or boats within 100 leagues of the coast not bringing 
to upon signal from any vessel or boat in her majesty’s or in the revenue 
service, and during chase throwing overboard or destroying any part 
of the lading, are likewise forfeited. Persons escaping therefrom 
during the chase to be deemed British subjects, unless proved to 
the contrary. — § 5. 

Every vessel not being square-rigged, and every boat, belonging in 
whole or in part to her majesty’s subjects, or having one or more such 
on board, found within four leagues of the coast between the North 
Foreland and Beachy Head, or within eight leagues at any other part, 
from which any part of the lading shall have been thrown overboard, 
or destroyed on board, become forfeited. — § 6. 

Vessels liable to examination or seizure not bringing to after proper 
signal from a revenue boat maybe fired into; and if death ensue, the 
revenue officers &c. are indemnified. — § 7. 

Vessels having been in port with a cargo on board, and afterwards 
found light or in ballast, and the master unable to give a due account 
of the cargo, become forfeited. — § 8. 

British vessels or boats sailing from Guernsey, Jersey, Alderney, 
or Sark without a clearance paper, or, having a clearance, ij found 
light, or with part of the cargo discharged, are forfeited- — § 9. 

To prevent any mistake as to signals, all vessels and boats are 
prohibited from using, without the queen’s warrant &c., the union jack, 
pendant, or any flags used in the navy, under penalty of 500/. and 
forfeiture of such flags, which the officers may seize. 

All vessels and boats made use of in the removal or conveyance 
of any goods liable to forfeiture are themselves forfeited. 

All boats belonging to British vessels are to have the name of the 
vessel and of the port to which she belongs painted on the outside of 
the stern, and the master's name withinside the transon, in white or 
yellow paint on a black ground, in Roman letters not less than two 
inches in length, on pain of forfeiture. Boats not belonging to 
any vessel are to have the name of the owner and the port painted 
thereon in like form. Vessels and boats used in piloting or fishing 
are to be painted black, and not like the Preventive boats, on pain 
of forfeiture, unless the commissioners of customs allow it to be other- 
wise. Vessels and boats with double sides or bottoms, or with secret 
places for concealing goods, are forfeited ; so are all goods concealed 
in any boat or vessel. 

Vessels under certain dimensions are not to carry arms for resistance 
above a certain quantity, without licence from the commissioners of 
customs, § 16 ; and § 17 fixes the numbers of the crews of different 
sized vessels. Every licence to contain a description of the vessel, 
name of the owner, his place of abode, the manner and limits in which 
it is to be employed, and, if armed, the numbers and description of 
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the arms and ammunition. Owner to give bond not to employ the 
yessel for smuggling purposes. Bond not to exceed 1000/. penalty. 
Bonds given by minors valid. Vessels not to be used in any other 
manner than mentioned in the licence, which must be produced on de- 
mand. But nothing herein as to licences is to extend to any vessel, 
boat, or lugger belonging to the royal family, the navy, victualling, 
ordnance, customs, excise, or post-office, whale or fishery-boats, boats 
belonging to a square-rigged vessel in the merchant-service, life-boats, 
tow-boats belonging to licensed pilots, and boats used solely in inland 
navigation. Forging a licence is 500/. penalty, &c. 

Goods forfeited . — If goods liable to duty are unshipped without 
the duties being paid or secured, or prohibited goods imported, or 
warehoused goods illegally removed, they become forfeited, together 
with all horses, carriages &c. used in their removal. 

If goods subject to duty, or to any restriction in respect of im- 
portation, are concealed on board any vessel or boat, they are forfeited, 
with all goods packed therewith. 

Spirits and tobacco found removing without a permit, when a per- 
mit is required by law, to be deemed goods liable to and unshipped 
without payment of duty, unless the party in whose possession they 
are found prove to the contrary. So all goods the importation of which 
is restricted, for the purpose of proceeding for penalties or forfeiture. 

If goods prohibited to be exported are shipped, or waterborne with 
such intent, they become forfeited, with all goods packed therewith. 

Powers of Seizure . — All vessels and boats, and all goods whatso- 
ever, liable to forfeiture, may be seized in any place, either upon land 
or water, by any officer of the army, navy, or marines, duly employed 
for the prevention of smuggling and on full pay, or by any officer of 
customs or excise, or by any person having authority to seize from 
the commissioners of customs or excise. 

The powers given to officers of excise by l&2Wm. IV. c, 25, 
as to the seizure of private stills, are extended to officers of customs. 
Any officer making a collusive seizure, or taking a bribe, forfeits 
500/,, and the person offering the same forfeits 200/. 

Officers may board vessels within the limits of a port, and search 
for prohibited or uncustomed goods ; they may also search any per- 
sons on board, or who have landed therefrom, if they have reason to 
suppose such persons have uncustomed or prohibited goods about 
them ; and any obstruction incurs a forfeiture of 100/. But if such 
persons desjre it, they may, before being searched, be taken before a 
justice of the peace, collector, comptroller, or other superior officer, 
who may direct the search to proceed or discharge them. Females are 
to be searched only by a female duly authorized by the commissioners. 
On the officer's neglect to comply with the above desire, or causing a 
search without sufficient grounds, he forfeits 10/. If passengers on 
board vessels &;c. have forfeited goods in their possession, and deny 
the fact to officers on inquiry, they forfeit the goods and treble the 
value thereof. 

Officers may, with writs of assistance from the Court of Exchequer, 
take a constable kc. of the place with them, and enter houses and search 
for forfeitable goods, and in case of resistance may break open doors, 
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chests, &c. ; such writs to remain in force during the whole reign in 
which they are issued, and six months after. Police officers finding 
such goods are to take them to the custom-house warehouse ; and the 
goods so seized may he detained till trial. 

Officers of customs or excise may upon reasonable suspicion stop 
carts and conveyances, and search for smuggled goods. Drivers re- 
fusing to stop, to forfeit lOOZ. Police officers and persons seizing goods 
subject fo forfeiture are to carry them to the custom-house warehouse 
within 48 hours after seizure. Goods taken by a police officer on 
suspicion of being stolen, to be taken to the police office, there to re- 
main until the trial of the offender. The officer is to give notice to 
the commissioners of customs of his having so detained them, and, 
after trial of the offenders, goods to be taken to the custom-house, or 
the officer to forfeit 20Z. Commissioners of treasury or customs may 
restore seizures, and mitigate or remit punishments and penalties. 

Penalties , — Persons unshipping or assisting to unship goods pro- 
hibited, or for which the duties have not been paid or secured, or 
knowingly harbouring or concealing such goods, or any goods ille- 
gally removed from the warehouse, and every person into whose hands 
such prohibited or uncustomed goods shall knowingly come, shall for- 
feit either treble value or lOOZ. at the election of the commissioners. 

Every person insuring the delivery of goods without payment of 
the duties, or prohibited goods; and every person delivering or 
causing the same to be delivered ; and every person agreeing to pay 
for such insurance, forfeit 500Z. besides any other penalty. 

Offering goods for sale under pretence that they are run or prohi- 
bited (whether they are such or not) incurs a penalty of lOOZ. or treble 
value at the election of the commissioners, and the goods become 
forfeited. 

Persons found or having been on board vessels liable to forfeiture 
for being within certain distances of the coast (as previously described, 
§ 2) shall, upon conviction before two justices, be imprisoned and kept 
to hard labour. And any officer in the army, navy, or marines, em- 
ployed for the prevention of smuggling and on full pay, or any officer 
of customs or excise, may detain such persons for the purpose of being 
taken before a justice of peace. But any such person proving to the 
satisfaction of the justice that he was only *a passenger, and had no 
interest in the vessel or cargo, shall be forthwith discharged. 

Persons unshipping, carrying, or concealing any spirits or tobacco 
liable to forfeiture, or assisting therein forfeit lOOZ., and may be de- 
tained in like manner. 

Persons unshipping, carrying, or concealing tea, or assisting therein, 
forfeit treble value, and are liable to be detained in like manner, but 
may be admitted to bail on giving security in treble the amount of 
the goods seized. 

Persons being or having been on board vessels liable to forfeiture 
for having been within the limits of a port with contraband articles 
&c. (as previously described, § 3) not having been driven by stress of 
weather, forfeit lOOZ. and may be detained in like manner. But such 
persons are not liable to any penalty or detention unless there are 
reasonable grounds to believe that they are the owners of the goods, 

L 
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or were concerned in the bringing in or concealing them, nor on ac- 
count of any spirits or tobacco being stores, or being in vessels or 
packages permitted by law. 

Persons assembled to the number of three or more for the purpose 
of unsliipping, carrying, or concealing spirits or tobacco, or any tea 
or silk to the value of 201. liable to forfeiture; and every person 
hiring or procuring others to assemble for the purpose of landing, 
carrying, or concealing prohibited or uncustomed goods ; and persons 
obstructing officers in the seizing of goods liable to forfeiture, or 
rescuing any goods seized, or destroying goods to prevent their seizure, 
shall upon conviction before two justices, be adjudged to be imprisoned 
and kept to hard labour for not less than six nor more than nine 
months for a first offence, for not less than nine nor more than twelve 
months for a second offence, and for twelve months for a third or any 
subsequent offence. 

Justices may proceed summarily to the conviction of smugglers 
without information or an order from the Board of Customs in certain 
cases (as where the spirits do not exceed a gallon, or the tobacco six 
pounds, for ’which they are detained), and adjudge them to forfeit 51. 
or in default commit them to gaol for not exceeding one month. 

When persons are brought before a justice of peace for offences 
against the customs law, he may order them to be detained for a rea- 
sonable time, to be afterwards brought before two justices. 

If a person liable to be detained for any offence be not detained at 
the time, or if being detained he make his escape, he may afterwards 
be arrested and taken before a justice. 

Persons making signals to smuggling vessels at sea may be de- 
tained, and on conviction are liable to forfeit 100/., or, at the discretion 
of the court, may be committed to the common gaol, and kept to hard 
labour for one year. The burden of proof of such signal not being 
made with intent and for the purpose of smuggling, is upon the de- 
fendant. Any person may lawfully prevent such signals, and enter 
upon any lands for the purpose. 

Felonies . — Three or more armed persons assembled to assist in the 
illegal landing of any goods, or in the rescuing of goods seized, shall, 
upon conviction, be adjudged guilty of felony, and be transported for 
life or not less than fifteen years, or be imprisoned for not exceeding 
three years. Persons shooting at any boat belonging to the navy, 
or in the service of the revenue, are also guilty of felony, punishable 
in the same manner. 

Any person, in company with more than four others, having goods 
liable to forfeiture, or with one person within five miles of the sea- 
coast, or of any navigable river leading therefrom, and carrying 
arms, or being disguised, to be deemed guilty of felony, and subject to 
transportation for seven years. 

Persons assaulting officers in the execution of their duties, to be 
transported for seven years, or imprisoned and kept to hard labour 
for not exceeding three years. 

The remainder of the act relates to the rewards to be given to 
officers &c. in cases of seizure, and to proceedings for the recovery of 
penalties and forfeitures for breach of the customs laws. 
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EXCISE. 

Excise duties were first projected during the reign of Charles I., 
but never assessed in a regular way till after his death. The long 
parliament, in 1643, laid a duty on the makers and venders of ale, 
beer, cider, and perry, though under an express protestation that it 
should be discontinued when the public peace was restored. Expe- 
rience, however, proved it to be too valuable a source of revenue to 
relinquished ; and when the nation had been accustomed to it for 
a few years, the parliament declared, in 1649, that it was ‘‘ the most 
easy and indifferent levy that could be laid upon the people.” At 
the Restoration it was placed on a new footing ; and, notwithstanding 
Blackstone says, that ‘‘ from its first original its very name has been 
odious to the people of England,” it has continued progressively to 
gaih ground, and is at this moment imposed on a variety of most im- 
portant articles, and furnishes a very considerable proportion of the 
entire public revenue of the kingdom. The prejudice in the public 
mind, to which Blackstone alludes, seems to attach more to the regu- 
lations connected with these duties, than to the amount to which they 
have been carried. The frauds that might be committed upon the 
revenue unless a very strict watch were kept, have led to the enact- 
ment of many severe regulations. The officers are empowered to enter 
and search the houses of such individuals as deal in excisable com- 
modities at any time of the day, and in most ' instances also of the 
night ; and the proceedings in case of transgression are such that per- 
sons may be convicted in a few days time in very heavy penalties 
by the summary judgment of three commissioners of excise, or two 
justices of the peace, without the intervention of a jury. 

I. Excise Laws in Gened al. 

These were consolidated by the 7 & 8 Geo. IV. c. 53, which repealed 
all previous acts inconsistent therewith, but has since been amended 
by the 4 & 5 Wm. IV. c. 51, and 4 & 5 Vic.* c. 20. 

Commissioners of excise, not exceeding thirteen, are appointed by 
her majesty, three ^ of whom may sit as a board for the management 
of the revenue of excise throughout the United Kingdom, besides 
four assistant commissioners for Scotland and Ireland. They cannot 
be members of parliament ; and they and all other officers of excise 
are incapacitated, under 500/. penalty, from voting or interfering at 
elections, from holding any other office, and from dealing in excisable 
articles; they are also exempt from serving as mayor or sheriff, or in 
any corporate or parochial or other public office, or on any inquest or 
jury, or in the militia.® A penalty of 500/. and future incapacity to 
hold office under the crown are imposed on officers taking money or 

* 4 & 5 Wm. IV. c. 51, § 2. ing of the act, and therefore not subject to 

« The keeper of an excise office is not, as the restrictions, or entitled to the priviJegw. 
such, an officer of excise within the mean- of such.—4 & 5 Vic. c. 20, § 4. 
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reward, or entering into any collusive agreement, contrary to their 
duty ; and 500/. penalty on any person offering or suggesting the 
same ; but either party first giving information is indemnified. 

The commissioners sit at the head office of excise in London, which 
includes under its immediate jur^diction all the parishes within thebills 
of mortality, with those of St. Marylebone and St. Pancras. There are 
also chief offices at Edinburgh and Dublin, with one or more commis- 
sioners and assistant commissioners at each. Persons are appointed 
by the commissioners to hold offices of excise at every market-town 
in the United Kingdom. The chief offices are open from eight in the 
morning till three in the afternoon, and the other offices from eight 
till two. No holidays are kept, except Christmas- day. Good Friday, 
general fast or thanksgiviTig days, the restoration of Charles 11., aifd 
the coronation-day and birthday of her majesty. 

England and Wales (exclusive of the bills of mortality) are divided 
into upwards of 50 collections, each having an officer called a collector. 
Every collection is again divided into districts, having a supervisor ; 
and each district into outrides and footwalks, in each of which is a 
gauger or exciseman. Excisemen are chosen from persons regularly 
instructed in the duties of the office by experienced officers, with whom 
they attend and make surveys ; and when the instructor certifies that 
they are competent, they are called expectants, having to wait till a 
vacancy happens. 

The supervisor s duty is continually to survey the houses &c. of all 
persons within his district liable to excise duties, and to see that the 
excisemen do their duty and make proper entries ; to keep diaries of 
all matters, and transmit them to the commissioners ; and especially 
to make entries as to the conduct of the inferior officers, who are repri- 
manded or punished by the commissioners, if need be. 

The business of a collector is to go his rounds once every six weeks, 
and in the mean time to assist in prosecuting offenders. He is also to 
peruse the supervisor’s diaries, and to investigate the conduct of infe- 
rior officers who have been complained of, &c. 

Acts required to be done by a surveyor of excise may, within the 
limits of the chief office, be done by a collector or supervisor. 

For neglect of duty or other misbehaviour, officers are reduced a 
grade lower. If discharged, they are sometimes restored ; but twice 
discharged, they are never restored again. 

The salaries and superannuation allowances of commissioners or 
officers of excise are not assignable or transferable in any manner 
whatsoever, nor subject to any attachment, execution, or other pro- 
ceeding, before they are paid. 

Licences. — For the carrying on of any manufacture, or dealing in 
any article connected with the revenue of the excise, a licence is neces- 
sary, renewable annually. The duty on these licences varies according 
to the particular business or dealing for which they are required, as 
will be more particularly shown when we treat of the laws relating to 
particular articles and traders. 

The licences are granted, within the limits of the chief office, by 
the commissioners, or persons employed by them ; and elsewhere, by 
the collectors and supervisors. 



General Regulations. 85 

The licence only permits the party to carry on the trade in one 
place, except auctioneers, maltsters subject to the lowest rate of duty, 
and licensed beer-dealers, the latter being allowed to retail beer &c. 
at fairs or races. 

Partners (except auctioneers) need not take out more than one licence. 

An excise licence need not be taken out in order to sell excisable 
commodities in bond in an import warehouse, provided that not less 
than one entire cask or package is sold. 

Licences to brewers, distillers, and publicans expire on the 10th 
October, and all other excise licences on the 5th J uly yearly ; and 
every person intending to renew his licence must give twenty-one 
days notice to the collector or supervisor previous to such expiration. 
Persons commencing business, on taking out a licence at any other 
time of the year, pay a proportional part of the duty, including always 
the whole of the current quarter ; except persons who have previously 
had a licence for the same trade or business, on the same or any other 
premises, who are not entitled*to such deduction unless two years have 
elapsed from the expiration of their former licence. 

In case of death or removal, the licence may be transferred, on 
indorsement by commissioners &c., to the executors, wife, or child, 
or to an assignee wdio has purchased the business, who may carry it 
on for the residue of the term, provided a fresh entry of the premises 
be made in the name o^such person. 

Persons licensed under the excise laws, and required to make entry 
of their premises, must cause to be painted, in letters at least one Lijh 
long, their names at full length (or, where there are partners, the name 
of the firm or partnership), and the word Licensed^ with words neces- 
sary to express the purpose for which the licence is granted, in some 
conspicuous place on the outside of the front of the premises, over the 
principal outward door or gate, and not more than three feet from the 
top, and renew the same as often as necessary, on pain of forfeiting20/. 
Any person not licensed putting up such words forfeits 20/. 

Any licensed person not producing his licence when demanded by 
an officer of excise, is liable to a penalty of 30/. 

Entities, — Every person required to make entry of any building, 
place, vessel, or utensil, must deliver such entry, with his signature 
thereto, to the officer of excise in whose survey the building &c. is 
situate, who copies the same in the General Entry Book. 

No entry is legal unless by and in the name of a person who has 
attained the age of twenty-one, and who is the real owner of the trade 
or business but any person acting as visible owner, or having the 
principal management of the business, is, notwithstanding his mi- 
nority, liable to all forfeitures. The entry must distinguish and 
describe every building, vessel, and utensil by a particular letter or 
number ; which must be painted in a large and distinct character upon 
a conspicuous part of the wall or door of every such building, and on 

’ In the case of joint stock companies or A married woman, whose husband has 
corporations, entry must be made by the become insane or idiot, or otherwise inca- 
managers or directors, or, if tlie number pable, or whose husband is separated from 
exceeds four, by four of them at least, who her or out of the kingdom, may, with con- 
shall be jointly and severally liable to all sent of the commissioners, make entry; and 
forfeitures and penalties. — 4 & 5 Vic. bonds entered into by her are effectual, not- 
c. 20, § Q. withstanding her covwture.—Ib. § 7. 
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every such vessel or utensil ; and where any fixed pipes are employed 
in any such entered place, they must be painted with a distinct oil 
colour, and a drawing or description thereof delivered, stating the 
course, direction, and use of such pipes and of every branch thereof, 
and of every cock therein, together with every place, vessel, and 
utensil from or to or with which they lead or communicate; and all 
pipes used for the same purpose must be painted of the same colour. 
An omission of any of these particulars incurs a penalty of lOOZ. 

Specimen boohs may be left by oflBcers upon entered premises, for 
recording minutes of the state of the manufactory and of the survey 
thereof, to which they shall always have free access, with liberty to take 
away the same. Persons removing, concealing, or withholding such 
book, or altering or obliterating any entry therein, forfeit 200Z. 

Persons found employed in or about any private or unentered place, 
where goods liable to excise duties are being manufactured, or where 
there are materials in preparation for such manufacturing, are severally 
liable for the first offence to a penalty of 30/., or on nonpayment to 
three months imprisonment ; and for the second offence to a penalty 
of 60/. or six months imprisonment. 

All stills, backs, vats, coppers, presses, machines, and vessels and 
utensils, of which entry is by any law of excise required to be made, 
and which shall not be duly entered, and all goods and commodities 
found therein, or in any house, warehouse, stprehouse, room, or place 
required to be entered, and not duly entered, are forfeited. — 4&5 Vic. 
c. 20, § 5. 

Payment of Duties . — Persons carrying on any trade or business 
subject to the excise must clear off the duties charged when called upon 
to do so, or in default thereof they forfeit double the value. And 
justices of peace, on information for the recovery thereof, have no 
power of mitigation, but must convict in the full penalty of double the 
value of the duties neglected to be paid. (4 & 5 Wm. IV. c. 51, § 20.) 
But no person carrying on trade or business in a market-town is com- 
pelled to go out of such town for the purpose of paying any duty, or of 
making an entry (other than the entry of any building, &c.) ; and per- 
sor^^ carrying on business out of a market-town are not required to go 
farther for such purposes than the nearest market-town.* 

In case of any overcharge or overpayment of duties, complaint may 
be made within twelve months to the commissioners, or to two justices, 
within their respective jurisdictions. Before any complaint can be 
heard by the commissioners, it must be entered in a book kept for 
that purpose by the solicitor of excise for the summary jurisdiction 
at the chief office, stating the particulars, with the name and residence 
of the complainant ; upon which a notice is given him of the time 
and place of hearing, when if he do not appear the complaint is dis- 
missed. And before any such complaint can be heard before justices 
of peace, eight days notice of the time appointed for hearing is to be 
given to the collector or supervisor. Payment of the duties, or any 
proceeding for their recovery, is not to be delayed by reason of such 
complaint being depending. 


» But no place ib to be deeme<l a market-town for such purpose unless it were such at 
the tiQie of the fiassing of the act 7 & 8 Geo. 1 V.~ 4 & 5 Vic. c. 20, § 1. 



Entries. — Duties. 87 

But the 3 &4 Vic. c. 40 enacts, that no such complaint shall be 
made to the commissioners or justices where the subject matter is a 
question whether any jroods or commodities are such as are liable to 
duty, or are liable to a higher or lower rate of duty, or as to the mode 
or manner of charging the duty. But if the person charged shall, 
within six days after the return of the officer, give notice to the com- 
missioners, or to the collector or supervisor, of his objections, and the 
grounds thereof, he shall not be concluded by the charge of the officer, 
but shall be at liberty, upon proceedings taken against him, to dispute 
the same, and his liability to the payment thereof. 

All goods subject to excise duty, and all materials, vessels, and 
utensils for making thereof, are liable for arrears of duties owing, and 
for all forfeitures incurred by the owner while they are in his custody, 
or in the custody of any other person for his use, and continue so liable, 
into whose hands soever they may afterwards come, or by what con- 
veyance or title soever they may be claimed. 

Goods fraudulently removed or secreted in order to evade the duty 
are forfeited, together with all casks, vessels, and packages, and every 
boat, cart, carriage, or other conveyance, and all horses and other cattle 
and things used in the removal, or for the deposit or concealment 
thereof ; and every person assisting in such removal, deposit, or con- 
cealment forfeits treble the value, or 100/., at the election of the com- 
missioners or persons suing for the same. 

Permits, — For the removal of some excisable articles, a permit, 
or licence from the officers of excise, is necessary. The regula- 
tions relating to permits were consolidated by the 3 Wm. IV. c. 16, 
which came into force on the 5th April, 1832. 

The commissioners are empowered to provide moulds and frames 
for making paper for permits, having the words Excise Office*' in 
the substance thereof, and plates and types for printing the same. 
The counterfeiting or imitating, or having in possession without lawful 
excuse, any such moulds, frames, plates, types, or paper, is felony, 
punishable by transportation for seven years, or imprisonment for not 
less than two years. And the counterfeiting or forging, or making 
use of or knowingly receiving any forged permit, is a misdemeaifbr, 
punishable by transportation for seven years, or fine and imprison- 
ment at the discretion of the court. 

No permit is to be granted by any officer until a request note is 
delivered by the person requiring it ; and every permit granted with- 
out a request note is void, and will not protect the goods mentioned 
therein. 

The request note must contain the date, the name of the place from 
and to which the commodities are to be carried, and the mode of 
conveyance, likewise the Christian and surname and place of abode 
of the persons sending them, and to whom they are to be sent, and, 
in case of a company or copartnerhip, the name of the firm, together 
with such other particulars as the commissioners shall from time to 
lime direct, or as shall be required by any acts relating to the com- 
modities in respect of w^hich the permit is required; and every such 
note must be signed by the person requiring the permit, or by his 
known clerk or servant. No permit is to be granted on any request 
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note which is not so signed, and does not contain the several particu* 
lars aforesaid. The request note is not liable to any stamp duty. 

Permits are to be made out in conformity with the request note, and 
in such form as the commissioners of excise direct. Every permit 
must express as well the time during which it is to be in force for re- 
moving the goods from the stock of the person taking it out, as also the 
time within which they are to be delivered and actually received into 
the stock of the person to whom they are permitted to be sent. Permits 
not actually used must be returned within the time limited. If any 
permit be not so returned, and there shall not be a sui&cient decrease 
in the person’s stock out of which the goods were to be removed to an- 
swer such removal, such person shall mrfeit the like quantity of goods, 
and the same may be seized by any officer of excise ; and in case the 
goods specified in any permit are removed, and shall not within the 
time limited be actually delivered and received into the stock of the 
person to whom they are to be sent, such goods shall be deemed to be 
removed without permit, and be forfeited and seized accordingly. 
But in case the goods are prevented from being delivered in time by 
any unavoidable accident or necessity, the court or jurisdiction where 
an information is brought may direct them to be restored. 

Removing goods for which a permit is required without a permit, or 
having obtained a permit and not removing the goods accordingly or 
returning the permit within the time, or receiving goods without a per- 
mit, subjects to a forfeiture of 2001. and of the goods so removed ; and 
any carrier, master of a vessel, boatman, or other person assisting in 
the removal of commodities for which a permit is required without a 
proper permit, forfeits 200/. 

In any action or suit on any bond, bill, note, or other security, or con- 
tract or agreement, where any part of the consideration is for goods which 
have been removed without a permit, the defendant may plead that such 
goods were so removed, and the jury shall find a verdict for defendant; 
and if the money has been paid for goods removed without a permit, 
the purchaser may recover back the same within twelve months from 
the seller by action of debt or on the case in any court of record. 

Worging request notes, fraudulently procuring or altering permits, or 
knowingly receiving such with any commodities, or using permits for 
any other than the purpose for which they were granted, subjects the 
party to a penalty of 500/. and forfeiture of the goods. 

Whenever any commodities are forfeited for b^reach of any of the 
regulations relating to permits, all packages, horses, carts, vessels, 
boats, See. employed in their removal, are also forfeited. 

If a private person have occasion to remove commodities for the re- 
moval of which a permit is necessary, he must make a declaration that 
the duties have been fully paid, and, if the goods be intended to be deli- 
vered to any other than the person requiring the permit, that they have 
not been sold or disposed of to such person ; when, upon a request 
note being delivered to the officer authorized to grant permits, a per- 
mit will be granted for their removal. If the declaration be untrue 
in any particular, the person making it forfeits 100/. 

Rowers of Officers^ Seizures^ ^c . — Any officer of excise, with his 
assistants, may enter any building or other place used for carrying 



Seizures ^Proseeulians. 8S 

on any trade or business subject to the excise, either by day or by night 
(but if between eleven at night and five in the morning, then upon re- 
quest, and in the presence of a constable), and remain as long as he 
may think fit, and inspect such building, &c. 

Upon an officer making oath that he has cause to suspect that goods 
forfeited under the excise acts are deposited in any private house or 
place, two commissioners of excise or one justice of peace may grant 
a warrant to the officer to enter such house or place (if in the night time, 
in the presence of a constable) to search for and seize such forfeited 
goods ; and any person opposing, molesting, &c. any officer of excise 
in the execution of his duty forfeits 200/. 

Officers of excise and customs have like powers of seizing foreign 
goods, or British spirits, forfeited under the laws of excise. 

All justices, mayors, bailifls, Constables, &c. are required to assisi 
the oflScers of excise in the execution of their duty ; and any constable 
declining to go with an excise officer forfeits 20/. A constable having 
begun to assist an excise officer in any place where he has jurisdiction, 
and being required to continue his assistance in any other place, shall 
have jurisdiction accordingly. 

All persons molesting, obstructing, or hindering any officer of excise 
in the search, examination, seizure, detention, or removal of any gciods 
&c. forfeited, or in the due execution of his duty, forfeit 200/. Officers 
assaulted or resisted may oppose force to force ; and if any person so 
assaulting or resisting be wounded, maimed, or killed, the officer may 
plead the general issue, and give this act and the special matter in evi- 
dence. Any person convicted of such violent assault or resistance may 
be imprisoned with hard labour for three years. 

Officers making any seizure of exciseable goods are to give notice at 
the next office of excise, or to the supervisor or other superior officer, 
who shall take a particular account thereof ; and the same are not to 
be removed without a permit (when a permit is in ordinary cases neces- 
sary for the removal of such goods) on pain of forfeiture. 

Goods prohibited, or subject to excise duty, which are stopped by 
any police or peace officer or other person within the limits of the chief 
office are to be lodged at such chief office, and elsewhere at the nearest 
office of excise. But if they are stopped on suspicion of having been 
stolen, they may be conveyed to the nearest police office, or other con- 
venient place directed by a justice of the peace, and notice thereof is to be 
given at the chief or other excise office respectively ; and when the per- 
son charged with stealing the same shall have been tried, the goods are 
to be conveyed to the chief or other excise office, that proceedings may 
be taken for their condemnation, or that they may be restored upon 
payment of duty, or as the commissioners may think fit. If they be not 
so conveyed, they become forfeited ; and the person in whose possession 
they may be, refusing to convey them, forfeits 20/. 

When a seizure is made of goods exceeding 15/. in value, and no 
person applies to claim them, the officer making the seizure, if within 
the limits of the chief office, must cause a notice in writing, signed by 
the solicitor for the summary jurisdiction, to be affixed on a conspi- 
cuous part of the outside of the chief office of excise, signifying the 
day when the commissioners will bear the matter of such seizure; 

M 
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and if in any other part, a notice, issued by a justice of the peace 
within whose jurisdiction the seizure was made, is to be affixed on 
tlie outside of the nearest excise office during the next or some sub- ^ 
sequent market-day after the expiration of six days from the seizure, 
specifying the day when the justices will proceed to the hearing of 
such matter. 

But where the goods seized do not exceed 15/. in value, if not 
claimed within a month, they become absolutely forfeited, as if con- 
demned by the Exchequer ; but if claimed within that time, proceed- 
ings may be taken as in other cases — 4 & 5 Vic. c. 20, § 32. 

When horses or other cattle, or any goods ot a perishable nature, 
are seized, the commissioners may order them to be delivered up to the 
claimant, upon his entering into a bond of double the value thereof^ 
to be void upon payment of their ap'praised value on condemnation. 

If no claimant appear, or if he refuse to enter into such bond, the 
commissioners, at any time after fourteen days from the seizure, may 
order them to be sold by public auction. But if such horses, cattle, 
or goods are afterwards ordered to be restored, or if the decision be in 
favour of the claimant, the appraised value, or the proceeds of the sale, 
at his election, shall be paid to him, together with such further sum by 
way of compensation as the commissioners may deem fit. 

For the protection of officers and others acting in their aid in execu- 
tion of the excise laws, no writ, summons, or process is to be sued out, 
nor any action brought against them, until one month after notice has 
been given, setting forth the cause of action, the time when and the 
place where it arose, the name and place of abode of the person intending 
to bring it, and of his attorney or agent; and for the preparing and 
serving of such notice a fee of 20s. is allowed. The defendant may, at 
any time within the month, tender amends, or after issue joined may pay 
money into court. The action must be commenced within three months, 
and in the proper court, and the plaintiff shall not be allowed to give evi- 
dence of any cause of action except such as was contained in the notice, 
nor recover a verdict unless it be proved that such notice was given ; 
and the defendant may plead the general issue, and give this act and the 
special matter in evidence; and if the jury find that sufficient amends 
were tendered, or the plaintiff otherwise fail in his action, the defendant 
shall have treble costs. 

If, on the trial of any information, a verdict bejgiven for the claimant, 
and the judge certify that there was a probable cause of seizure, the 
officer or other person assisting shall not be liable to any action; and if 
an action be brought, and a verdict be given against the defendant, if 
the court certify in like manner that there was probable cause of seizure, 
the plaintiff, besides the goods seized or the value thereof, shall not be 
entitled to more than twopence damages, nor to any costs, and the 
defendant shall not be imprisoned, nor fined more than one shilling, 

JProsecutions. —All penalties may be sued for, and all goods seized 
as forfeited may be returned for condemnation, in the Courts of Ex- 
chequer at Westminster, Edinburgh, and Dublin respectively, within 
three years after4he commission of the offence. But no action, bill, 
plaint, or information can be commenced or exhibited, or any writ of 
appraisement for condemnation of goods seized can be issued, except 
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by order of the commissioners of excise and customs, and in the name and 
at the suit of an officer of excise or customs, or by and in the name and 
at the suit of the attorney or solicitor general, or of the lord advocate 
or solicitor general in Scotland. But this does not extend to any 
summary proceeding at the instance of an officer of excise or customs 
for the conviction or immediate arrest of any person under any act 
relating to the excise or customs. 

Nodaim can be entered in the Court of Exchequer to any goods 
seized, but within the time limited by the practice of the court, and 
in the real name of the proprietor, describing his residence, business, 
and profession 5 and oath roust be made that such goods were really 
and truly the bond fide property of such person, and a bond of 100 /. 
given with two sureties to pay the costs occasioned by such claim. 

There is, however, a more summary way of proceeding for penalties 
and forfeitures under the excise laws, namely, before three commissioners 
of excise in London, if the offence was committed, or the offender found, 
or the goods were seized within the limits of the chief office^ and if 
elsewhere, before two justices of the peace. The information in such 
cases must be exhibited within four months, and a notice given to the 
party within one week afterwards. The commissioners or justices are 
to summon the party against whom the information is exhibited, or any 
person who may claim the goods, to appear and plead ; which sum-^' 
mons must be served fourteen days before the time appointed, except 
where the information is for the recovery of double the value of 
any duty, when it is sufficient if within tiventy-four hours of the time 
appointed. 

Two or more justices of the peace are to meet once in every three 
months to receive and determine all matters brought before them re- 
lating to the revenue of excise. But no assistant commissioner or 
officer of excise can act as such justice of peace; nor can any trader 
subject to the excise laws act as a justice of peace in any case which 
relates to his particular trade or business. 

Witnesses summoned, and having their reasonable expences tendered, 
n^lecting to appear, or refusing to give evidence, forfeit 50/. Any 
officer of excise is a competent witness, although he may be entitled to 
a share of the penalty. 

The commissioners of excise may mitigate or entirely remit penalties ; 
but justices of peace have no power of mitigation, except it be specially 
given them by the act imposing the penalty. 4 & 5 Wm. IV. c. 51, § 20. 

No writ of certiorari^ or other writ or process, is to be issued, at the 
sutt of any defendant, out of any court, to supersede, stay, remove, or 
in anywise affect any information or judicial proceeding before the 
commissioners of excise or a justice of the peace. 

Appeals.— VottoexlYf under the 7 & 8 Geo, IV. c. 53) commisKon- 
ers of appeal were appointed by the Treasury, three of whom consti- 
tuted a court, to which parties dissatisfied with the judgment of the 
commissioners of excise might appeal. But this part of the act has 
been repealed by the 4 & 5 Vic, c. 20; which, in lieu thereof, enacts, 
that in case any officer of excise who has exhibited an information, or 
any person against whom an information has been Exhibited, or who 
alaims any goods &e, alleged to be forfeited, shall feel aggrieved by 
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the judgment of the commissioners of excise, he may appeal to the 
barons of the Exchequer; and all the provisions of the said acts re* 
lating to appeals shall apply to appeals before the said barons* The 
registrar of excise to be the registrar to the barons as such judges of 
appeal; to and with whom all notices are delivered or lodged, and by 
whom summonses are issued for the attendance of witnesses. Wit* 
nesses refusing to attend or give evidence forfeit 50/. 

When the information has been exhibited before justices of peace, 
appeal may be made to the next general quarter sessions. 

But no appeal can be allowed unless the party give notice, imme- 
diately after judgment, to the commissioners of excise or to the jus- 
tices, and also to the adverse party, and lodge such notice at the office 
of the registrar, or with the clerk of the peace, respectively ; and seven 
clear days notice in writing must be given on the part of the appel- 
lant to the respondent, of the time and place when and where the 
appeal is to be heard. 

When the judgment appealed against is a conviction in any penalty, 
the party must within three days deposit in the hands of the commis- 
sioners, or of the collector or supervisor, the amount of the penalty ; and 
when itiseitherfororagainstthecondemnation of goods, the goods must 
be left with the commissioners, or with the collector or supervisor. 

If judgment be given for the condemnation of the goods, the com- 
missioners of excise or justices may apply the penalty deposited as 
above; and, if not sufficient, may grant a warrant for the sale of the 
goods; and if for any penalty, may grant a warrant to an officer of 
excise to levy the same upon the goods and chattels of the party, 
which may either be detained in the place where found, or removed to 
the nearest office of excise. When there are not sufficient goods 
whereon to levy a distress, a warrant may be issued to an officer of 
excise to arrest the person of the party, and convey him to gaol, there 
to remain until the judgment be satisned, or until he be ordered by the 
commissioners to be liberated. And if any goods belonging to such per- 
son be afterwards found, a fresh warrant may be granted for the levying 
so much of any penalty, charges, and expences as remain unpaid. 

All goods condemned are to be sold by public auction. But no goods 
upon which the duty has not been paid are to be sold for less than the 
amount of duty. Goods for which a price cannot be obtained equal to 
the duty, and all condemned goods the importation whereof is prohibited, 
are to be destroyed, or sold for exportation, or disposed of for the public 
service, as the Treasury may direct. 

All penalties and forfeitures, after deduction of expences, are to be 
distributed one moiety to her majesty and the other to the officer or 
othej person informing or suing for the same, unless there has been 
any collusion or negligence on the part of the officer &c., in which case 
the whole goes to the crown. 

If a capias or other writ for the arrest of any person for any offence 
against the excise laws be sued out of the Court of Exchequer, and 
indorsed by a solicitor of excise, the sheriff &c. to whom it is directed 
shall grant a special warrant to the persons named in such indorsement 
for the apprehension of the party, and shall be indemnified against any 
escape between the apprehension and committal to prison. 
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For the necessary subsistence of any poor person imprisoned by virtue 
of any exchequer process, or warrant, or writ of extent, the commissioners 
of excise may cause an allowance to be made, not exce^ing 8d. per day. 

If in any case it appears that any penalty or forfeiture has been incun^ 
without any intention of frauds the attorney-general or lord advocate, 
after prosecution commenced, may stop proceedings by entering a noli 
prosequi. And the commissioners of excise may, in any such case, forbear 
to order any prosecution, upon such terms as they may direct, and restore 
the article seized; or they may, at any time before judgment is entered 
up, compromise such prosecution by the acceptance of any sum they may 
deem reasonable. And the commissioners of the Treasury may direct 
the seizure or any part thereof to be restored, whether condemned or 
not, and may mitigate or remit any penalty, either before or aft:er 
judgment, upon such terms as may appear reasonable. But no person 
accepting such terms shall be entitled to maintain any action or suit for 
recompence or damages on account of such seizure. 


II. Laws relating to Particular Articles and Traders. 

Auctioneers. 

The excise duties on sales by auction were wholly repealed by the 
8 & 9 Vic. c. 15 from the passing of that act (8th May, 1845) ; 
and all bonds and regulations relating thereto are abolished. 

By the same act» instead of the former duty of 51., an increased duty 
of 10/. is imposed upon auctioneers’ licences, dispensing with the 
necessity for taking out, as formerly, any additional licence for selling 
certain articles, as wine, spirits, plate, patent medicines, &c. All 
former duties and every act of excise, previously in force, relating to 
auctions or to auctioneers, are repealed, save only the 6 Geo. IV. 
c. 81 (Excise Licences Act), so far as not altered by this act 

The licence must be taken out by every person carrying on the 
business of an auctioneer in any part of the United Kingdom, and 
renewed annually ten days at least before its expiration on the 
5th of July, under a penalty of 100/. 

Certain exceptions, however, as to the necessity of a licence are 
made by sec. 5, which provides, that it shall not be necessary for 
any pereon selling goods or chattels by -auction in any of the cases 
hereinafter mentioned to take out the licence by this act required ; 
namely. Any person selling goods or chattels by auction under 
distress for nonpayment of rent or tithes to less amount than twenty 
pounds ; or under authority of the 6 Geo. IV. c. 18 (for the reco- 
very of small debts in Scotland), or of the acts 6 & 7 Win. IV, 
c. 57, and 7 Wm, IV. & 1 Vic. c. 43 (for the recovery of small debts 
by civil bill in Ireland), or of the act 7 Wm. IV. & ] Vic. c. 41 (for 
the recovery of small debts in the sheriff courts in Scotland), or of 
any other act now in force in which the like exemption is given to 
the proper officer of court executing the process of such court to sell 
the effects seized by him by auction without taking out a licence as 
an auctioneer, provided the sum for which such process is enforced 
is under twenty pounds. 
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Sec* 6 repeals so much of the act 6 Geo. IV. c. 81 as required 
every auctioneeri over and above the licence to him granted as an 
auctioneer, to take out such licence as is required by law to sell any 
goods or commodities for the dealing in or retailing, or vending, 
trading in, or selling of which an excise licence is specially required, 
before he should sml such goods or commodities by auction, and so 
much of any other act or acts by which it was required that a separate 
and distinct licence should be taken out by an auctioneer selling by 
auction gold or silver plate or patent medicines, or any other articles. 
And any auctioneer having at the time in force a licence under this 
act may sell by auction any such property, goods, or commodities, 
without taking out any other licence in such respect. 

By sec. 7, every auctioneer, before beginning an auction, shall affix 
or suspend, or cause to be suspended, a ticket or board containing his 
true and full Christian and surname and residence, painted, printed, or 
written in large letters publicly visible and legible, in some conspicuous 
part of the room or place where the auction is held, so that all 
persons may easily read the same, and shall also keep such ticket or 
board so affixed or suspended during the whole time of such auction, 
under a penalty of 20/. 

And by sec. 8, if any person acting as an auctioneer, and by this 
act required to take out a licence, does not, at the time of any sale by 
auction, on demand of any officer of excise or customs, or any officer 
of stamps and taxes, produce and show to such officer a proper licence 
to him granted under this act, and then in force, or does not imme- 
diately deposit with such officer the sum of ten pounds, every such 
person may be arrested and detained by any officer of the peace as 
hereinafter mentioned. And every officer of the peace shall, at the 
request of any such officer as first aforesaid, at the termination of such 
sale, or sooner if convenient, arrest and convey such person before 
some one of her majesty’s justices of the peace for the county or place 
where such sale has been held ; and such justice shall examine into 
the fact or facts charged, and upon proof, either by confession of the 
party offending or by the oath of one or more credible witnesses, that 
the person so brought before him did act as an auctioneer, and did 
not produce such licence, or deposit such sum of money as aforesaid, 
shall commit such offender to the common gaol or house of correc- 
tion for any time not exceeding one calendar month. No such 
imprisonment, nor the deposit of such sum of money, shall in any 
manner prdudice or affect any proceedfhgs afterwards instituted for 
recovery of the penalty incurred for acting as an auctioneer without 
a licence* But if any person having so deposited such sum of money, 
at any time before the expiration of one week from the date of such 
sale, produces to the officer with whom he deposited the same a 
proper licence to him granted and in force as an auctioneer before 
and at such sale, such officer shall immediately thereupon repay to 
such person the full sum so deposited ; if otherwise, such officer 
shall, at the expiration of the said week, account for all such money 
to the commissioners of excise, or such person as they may appoint 
to receive the same. 

By the 6 Ann. c. 16, brokers in the city of London are obliged to 
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take out a particular licence, and be admitted as such by the court 
of aldermen, under a penalty of26L ; but it has been held, that the 
selling of goods by auction there by an auctioneer who has paid the 
auction licence duty, does not subject him to that penalty, although he 
is not licensed as such broker. 

Licensed auctioneers acting as appraisers are also exempt from 
the Stamp Office licence duty payable yearly by all other persons 
acting as such, which, by 8 & 9 Vic. c. 76, is now 2L 

Brewers and Retailers of Beer, Ale, Cider, 

There are at present no excise duties on beer, ale or cider ; having 
been taken off by the 1 Wm. IV. c. 51, from the 10th October, 1830. 
The hereditary duties of excise on beer and ale, granted to Charles II. 
and his succcessors, are not repealed by that act, but merely suspended. 

The cautionary survey on brewers was abandoned from the 15th 
October, 1835, with a reservation of the right of inspection when 
deemed requisite, to check the use of other than legal ingredients, and 
to assess the rate of the annual licence. 

On the exportation of ale or beer to foreign parts, a drawback of 5s. 
is allowed for every barrel of' 36 gallons. Before any debenture can 
be paid, the exporter or his principal clerk or manager must make oath 
that such beer or ale was put on board the exporting snip as merchandise 
to be sent beyond the seas, and no part thereof for the ship’s use ; that 
the same has been brewed wholly from malt, for which the full duty 
has been paid, specifying when and where and by whom brewed; 
and that the quantity of malt used was not less than two bushels 
for every 36 barrels of such beer or ale. Persons making false state- 
ments forfeit 2001., and the debenture is void. 1 Wm.IV. c. 51, § 11. 

The licences required to be taken out by brewers and by retailers 
of beer, under the 6 Geo. IV. c. 81, are as follows; to which is to be 
added the additional 5 per cent by 3 & 4 Viet, c. 17: — 

Every Brewer of Table Beer only for sale, if the quantity of beer brewed 
within the year ending the 10th October previous to taking out such 
licence, shall not exceed 20 barrels . . . . . 0 10 0 

Exceeding 20 and not exceeding 50 barrels . . . .10 0 

60 — — 100 — . . . . . 1 10 0 
100 ban'els , . . . , . . .200 

Every Brewer of Beer other than Table Bee^for sale, if the quantity brewed 

within the year ending the 10th October snail not exceed 20 barrels . 0 10 0 

Exceeding 20 and not exceeding 50 barrels . * . . . .10 0 

50 — — 100 — . . . . . 1 10 0 

100 — — 1000 — . . . .2 0 0 

1000 ~ — 2000 — 3 0 0 

2000 -- — 5000 — 7 10 0 

5000 — — 7500 — . . . . . 11 5 0 

7500 — ~ 10,000 ~ IS 0 0 

10,000 — — 20,000 — 30 0 0 

20.000 — — 30,000 — . . . . . 4S 0 0 

30.000 — — 40,000 — . . . , 60 0 0 

40.000 barrels . . . . . . . . 75 0 0 

Every person who shall flrst h(»come a Brewer of Beer for sale, on taking out a licence for 
that purpose, shall pay the sura of !«»., and within ten days after the lOth October next, pay 
such further sum as with the said sum of 10*. shall amount to the duty herein mentions, 
accoraing to the number of barrels of beer brewed within the preceding year or period for 
which such licence was granted. a y ur penuu 

As, when the duties on beer were removed, the account of beer brewed ceased to be taken 
by the officers of excise, the 1 Wm. IV. o. 51 enacts, that, for the purpose of determining the 
rate of duty, every Brewer is to be deemed to have brewed ont barrel of beer for every two 
bushels of malt used by him. 
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Kvery Brewer of Beer for sale, who shall retail such beer to be consumed 

elsewhere than on bis or her premises . • : .550 

Every person, not being a Brewer, who shall sell Strong Beer only in casks 
containing not less tnan gallons imperial standard gallon measure, or in 
not less than two dozen reputed quart bottle at onetime, to be drank or 
consumed elsewhere than on his or her premises , . . .380 

Every person who shall be duly licensed to keep a common inn, alehouse, or 
victualling-house, and who shall sell Beer, Cider, or Perry, by retail, to be 
dnink or consumed in his or her premises, if the dwelling-house, at the time 
of taking out such licence, shml not, together with the oinces, courts, 
yards, and gardens, be ral^ at a rent or 20/. per annum or upwards, or 
shall not be rented or valued at such rent or annual value . .110 

If rated at 20/. per annum or upwards . . . . .380 

Licences to sell bwr by retail, by 1 Wm. IV. c. 64 and 4 & 5 Wm. IV. c. 89 — 

If to be drunk on the premises . . . . ..330 

If not to be drunk on the premises . . . . .110 

Brewers are not now required, as formerly, to give bond on taking 
out a licence. 

The regulations for the making of ale and beer are, since the aboli- 
tion of the duties, very few and simple. They consist chiefly in taking 
out a licence, entering the premises, and abstaining from the use of any 
article other than ni^t. 

By 1 Wm. IV. c. 51, every brewer must make entry at the nearest 
excise office of every store, building, room, and place intended to be 
used for brewing or keeping of worts or beer, specifying therein every 
place in which he intends to keep the malt and hops to be used in 
the brewing of beer. Any brewer using any place or mash tub for 
brewing of beer without having made such entry, or storing or keeping 
any malt or hops in any place not so specified, or using any malt or 
hops other than such as have been stored in a place so entered, forfeits 
'or every offence 200/. ; and all worts and beer found in any place or 
mash tub not entered, with the casks, and all malt and hops found in 
any place entered for the brewing of beer which have been taken from 
any place other than the places so entered and specified, are forfeited, 
and may be seized by any officer of excise. 

Obstructing officers from entering buildings or places used by brewers 
for the purpose of inspecting and taking an account of beer or malt 
therein, subjects to a forfeiture of 100/. 

To prevent the adulteration of beer, the 56 Geo. III. c. 58 enacts, 
that if any brewer, or dealer in or retailer of beer, shall have in his 
possession or use any liquor, extract, calx, or other preparation for the 
purpose of darkening the colour^f beer, other than brown malt, as 
commonly used in brewing ; or shall receive or have in his possession, 
or put into any worts or beer, any molasses, honey, liquorice, vitriol, 
quassia, coculus indicus, ^ains of paradise, guinea pepper, or opium, 
or any extract or preparation of those articles, or any article or prepa* 
ration whatever as a substitute for malt or hops^ he shall forfeit 
and all such articles, and the worts and beer, with all casks, &c. 

And any druggist or chemist, or other person, selling or delivering to 
any licensed brewer, or dealer in or retailer of beer, or to any other 
person for his use, any such improper ingredients, forfeits 500/. 

And, by 1 Wm. IV. c. 61, no brewer is to have any raw or unmalted* 
com or grain upon his premises, under 200/. penalty, and forfeiture 
thereof. 

Retailers of Beer, — Previous to the year 1830, the retail sale of 
beer was principally confined to persons having a magistrates' licence 
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to “ keep a common inn, alehouse^ or victualling house/^ who, in ad* 
dition to such licence, were, and are still, required to take out an excise 
licence. But in that year the 1 Wm. IV. c. 64 was passed (since 
amended by 4 & 5 Wm. IV. c. 85, and 3 & 4 Viet. c. 61), by whi<m the 
trade in beer has been thrown open ; and any person may now sell beer 
by retail, on obtaining an annual licence from the excise, which if for 
the sale of beer to be drank on the premises costs three guineaSy but if 
not to be drank on the premises only one guinea. The following are 
the chief provisions of these acts. 

By 1 Wm. IV. c. 64, any householder (except sheriff's officers, 
persons executing the process of any court of justice, or persons not 
being assessed to the poor of the parish) may apply for and obtain 
an excise licence for selling beer, ale, and porter by retail. Every 
such application must specify the Christian and surname of the person 
applying, a description of the house, together with the names, occu- 
pation, and residence of the persons proposed as his sureties. And, by 
the 4 & 5 Wm. IV. c. 85, if the application be for a licence to sell beer 
or cider by retail to he drunk in the house or on the ^remiseSy it must 
be accompanied by a certificate from six inhabitants of the parish, 
township, or place, rated to the poor at not less than 6/. per annum each 
(none of whom shall be maltsters, common brewers, or persons licensed 
to sell, or owners or proprietors of a house licensed for the sale of spiri- 
tuous liquors, beer, or cider by retail), stating that the person applying 
to be licensed is of good character; which certificate must also be signed 
by one of the overseers of the parish &c., certifying that such six 
persons are inhabitants so rated. This certificate is to be produced 
annually, and deposited with the person authorized to grant licences ; 
but it is only required when the application is for a licence to retail 
beer or cider to he drank or consumed in the house or on the premises; 
and not in any case as to a house situate in the cities of London or West- 
minster, or within the bills of mortality, or within any city or town cor- 
porate, or within the distance of one mile from the polling place for the 
election of members of parliament where the population exceeds 5000. 

The 3 & 4 Viet. c. 61, however, further enacts, that no licence to 
retail beer shall be granted to any person but the real resident holder 
and occupier of the dwelling-house in which he shall afply to be 
licensed ; nor shall any licence be granted in respect of any dwelling- 
house rated at less than 15/. per annum within the bills of mortality 
or in places containing 10,000 inhabitants^ or at less than 11/. wr 
annum in places containing more than 2500 inhabitants, or at 
than 8/. per annum in all other places. And every person applying to 
be so licensed shall produce a certificate in writing from the overseer of 
the place in which he shall reside, certifying that the applicant is the 
real resident holder and occupier of the said house, and also the true 
rent or annual value at which the same is rated ; which certificate 
must be left with the proper officer of excise, as well as a duplicate 
thereof with the clerk of the peace for the county &c. In extra- 
parochial places such certificate may be signed by two inhabitant 
householders. Any overseer wrongfully refusing such certificate, or 
certifying falsely, is liable to forfeit 20/. Any person forging such a 
certificate shall forfeit 50/., and be disqualified from obtaining a 

N 
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tic^nce. Every person convicted of felony, or of selling spirits without 
a licence, is also disqualified from obtaining or holding a licence under 
these acts. 

The licence is granted, within the limits of the chief office of excise 
in London, under the hands and seals of two commissioners of excise, 
or persons authorized by them, and elsewhere under the hands and 
seals of the collectors and supervisors of excise of the district. At 
the time of receiving it, the party enters into a bond (not subject to 
stamp duty) with one surety in the penalty of 20Z., or two sureties 
of 10/. eacn ; but no person is competent to be such surety, who is 
licensed to sell beer under the provisions of this act, or who is not a 
householder assessed to and paying poor’s rates within the parish. 
The licence is dated on the day it is granted, and expires at the end of 
twelve calendar months after. 

Persons licensed to sell beer or cider under these acts must make 
entry with the officers of excise of every house, cellar, room, and 
place for storing, keeping, or retailing beer or cider, as required by 
y & 8 Geo. IV. c. 53, and 4 & 5 Wm. IV. c. 51 , on penalty of 200/., and 
forfeiture of all the beer and cider found in any unentered place. And 
every such licensed person must have painted, in letters three inches 
at least in length, in white upon a black ground, or in black upon a 
white ground, publicly visible, upon a board to be placed over the door 
of the house in which he is licensed to sell beer by retail, his Christian 
and surname at full length, with the words ‘‘ Licensed to sell Beer by 
retailf^ adding the words, ‘‘ To he drunk on the PremiseSy^ or Not to 
be drunk on the PremiseSy^ as the case may be. 

Persons in partnership need not take out more than one licence for 
the same house or premises. 

If any person not duly licensed shall sell beer or cider either to be 
consumed upon the premises or off the premises where sold, or if any 
person shall sell beer or cider to be consumed upon the premises where 
sold without being licensed so to do, every such person shall, in addi- 
tion to any excise penalty to which he may become subject, forfeit 5/. 
The sale of any quantity less than gallons is a selling by retail. 
And if any person licensed to sell beer not to be drank on the pre- 
mises shall carry, or permit any person to carry, any beer or cider 
from his premises for the purpose of being sold on his account, or 
for his benefit or profit drank in any other house, or in any tent, 
shed, or other building of any kind belonging to him, the same shall be 
deemed to be drunk on the premises. 

Every person licensed to sell beer by retail shall sell (except in 
quantities less than a half pint) by the gallon, quart, pint, or half-pint 
measure, sized according to the standard; or, in default, shall forfeit 
the illegal measure, and pay not exceeding 40«., together with the 
costs of the conviction, to be recovered within thirty days before two 
justices; and such penalty is over and above all penalties to which the 
offender may be liable under any other act. 

Every seller of beer by retail under this act, who shall permit drunk- 
enness or disorderly conduct in his house shall for the first offence 
forfeit not less than 40«. nor more than 5/., for the second offence not 
less than 5/. nor more than 10/., and for the third offence not less than 
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201. nor more than SO/.j and the justices before whom any conviction 
for the third offence shall take place may adjudge that such offender 
shall be disqualified from selling beer by retail for two years, and 
also that no beer shall be sold by retail by any person in the house 
of such offender. 

And if any person so licensed shall knowingly sell any beer 
made otherwise than from malt and hops, or shall mix any drugs 
or other pernicious ingredient with beer, or shall fraudulently dilute or 
in any way adulterate it, he shall for the first offence forfeit not less 
than 10/. nor more than 20/., and for the second shall be adjudged to be 
disqualified from selling beer for two years, or forfeit not less than 20/. 
nor more than 50/. ; and if any offender convicted of such offence shall 
during two years sell any beer, either in the house or premises mentioned 
in the licence of such offender or in*any other place, he shall forfeit 
not less than 25/. nor more than 50/. ; and if any person shall at any 
time, during any term in which it shall not be lawful for beer to be sold 
by retail on the premises of any offender, sell any beer by retail on such 
premises, knowing that it was not lawful to be sold, he shall forfeit 
not less than 10/. nor more than 20/. 

The hours during which houses licensed under these acts are to I .e 
kept open used to be regulated once a year by the justices of peace in 
petty sessions; but by the 3&4 Viet. c. 61, § 15, it is enacted, that no 
person licensed under that or the foiiner acts shall keep open his 
iiouse for the sale of beer or cider, or shall sell beer or cider, or suffer 
the same to be drank in his house, at any time before five o’clock in f he 
morning or after twelve at night, in the cities of London and West- 
minster, or the boroughs of Marylebone, Finsbury, the Tower Hamlets, 
Lambeth, and Southwark, nor after eleven o’clock in any place within 
the bills of mortality, or in any place where the population shall exceed 
2500, or within one mile from a polling place of any parliamentary 
borough of the like population, nor after ten o’clock in any other ])lace; 
nor before one o’clock in the afternoon, or at any time during* which 
the houses of licensed victuallers shall bo closed, on any Good Friday, 
Christmas day, or day of public fast or thanksgiving. A breach of 
these regulations entails a penalty of 40s. and every sale is deemed a 
separate offence. 

Constables and police officers may enter into any house licensed to 
sell beer or spirituous liquors to be consumed on the premises, when- 
ever they think proper; and any licensed* person, or his servant or 
other person by his direction, refusing to admit them, shall for the 
first offence forfeit not exceeding 61. with the costs of the conviction, 
to be recovered within twenty days before one justice, and for a second 
offence may be adjudged by two justices to be, disqualified to sell beer 
&c. by retail for two years. 

In case of complaint against any licensed person, two justices of peace 
may require the production of his licence ; and on refusal or neglect to 
produce it, he shall forfeit not exceeding 61. The summons or order 
of a justice of peace under these acts must be served by a constable, 
special constable, or police or other peace officer. 

One justice acting for a county or place where any riot or tumult 
has taken place, or two or more justices where any riot or tumult 
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may be expected to happen, may order every such licensed person within 
their jurisdiction, in or near the place of such riot, to close his house. 

The provisions of the Mutiny act as to billeting soldiers extend only 
to persons licensed to sell beer or cider to be drunk on the premises. 

iiicences to sell cider only by retail are granted under the same re- 
gulations, on the payment of IZ. Is. duty; but persons licensed to retail 
beer may also retail cider without any other licence. 

A person licensed under these acts is not thereby authorized to sell 
wine, spirits, sweets or made wines, or mead or metheglin; and if he 
suffer any such to be brought into his entered premises, he forfeits SOL 
over and above any excise penalty. And any ofBcerof excise may enter 
the premises not only of persons licensed under these acts, but also of 
persons selling table beer at l^d. or any less rate per quart, and make 
search for and seize all wines, spirits, and sweets therein, and also all beer 
on the premises of the latter which by law they are not entitled to sell. 

The provisions of the 56 Geo. III. against using or having in posses- 
sion ingredients for the adulteration of beer, apply to all dealers in 
beer as well as to brewers. 

Bricks and Tiles. 

The excise regulations for the manufacture of hmcks are contained 
in the 2 & 3 Viet. c. 24. The duties by that act are as follows ; adding 
the 5 per cent by 3 & 4 Viet. c. 17 : — 

£>m 9» dm 

For every 1000 bricks, not exceeding^ 150 cubic inches each brick, made in Great 
Britain, or brought from Ireland into Great Britain < - . Q 5 10 

exceeding the above dimensions - - . - 0 10 0 

The whole of which duties are drawn back upon exportation to foreign 
parts or to Ireland. 

Brick-makers must make entry with the excise of their brick-fields, 
sheds, work-houses, &c., on penalty of lOOZ. ; and officers may enter 
and examine every place, kiln, stove, or clamp thereon, imder a like 
penalty on the maker, if hindered or obstructed. 

Bricks are to be charged with duty whilst in the operation of drying 
or hardening, and before being removed to the kilns or clamps for burn- 
ing ; and in charging the duties the officer is to allow 10 out of every 
100 for waste. A penalty of 50Z. is imposed on the maker if the officer 
is obstructed in examining or taking account of them, or if they are 
not placed in such form that the officer may readily take such account, 
or if they are removed to the kiln &c. for burning before the account 
is taken, unless the officer have failed to attend after three days notice, 
in which case the maker shall deliver an account of the number and 
sizes of the bricks removed to the officer on his next visit. 

Bricks not charged are to be kept separate from charged bricks, on 
penalty of 20Z. And makers fraudulently concealing or conveying 
away bricks with a view to evade the duties forfeit lOOZ. 

The officer is to deliver an account, at the end of every six weeks, 
of all the bricks made during that time, and of the duty payable, which 
must be paid within six weeks, or in default the maker is liable to 
forfeit double the amount. 

A pattern mould is to be kept by every maker, adapted for forming 
a brick ten inches long, three inches thick, and five inches wide, and 
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stamped with the word Excise by which, in case of dispute, is to 
be ascertained whether any bricks are to be subiect to the higher or 
lower rate of duty, by the officer taking indifferently three of them, and 
if the clay be, in two cases out of three, more than sufficient to fill the 
mould, the whole of such bricks shall be charged with the higher duty. 

All bricks, of whatever form or in whatever manner soever made, 
are to be deemed bricks within the meaning of this act, and charge- 
able with duty. 

But any person may make bricks for the sole purpose of draining wet 
and marshy land without being charged with duty, provided they nave 
the word ‘‘ Drain ” distinctly stamped or moulded in the centre thereof ; 
but any person selling or using such bricks for any other purpose 
incurs a penalty of 50l 

The duties on tiles were repealed by the 3 & 4 Wm. IV. c. 11, from 
the 20th May, 1833 ; but, to prevent evasion of the duties by bricks 
being denominated tiles, nothing shall be deemed a tile which when 
turned out of the mould shall not be a perfect square (except tiles for 
covering houses or draining lands), or which shall be in any part more 
than inch thick if under 8 inches square, or more than inches 
hick above that size, or which shall have any incisions therein so as 
to allow of being easily divided. 

Candles, 

The duties on candles, and on the licences required to be taken out 
by the makers thereof, were repealed by the 1 & 2 Wm. IV. c. 19, from 
the 1st J anuary, 1 83'A 

Coffee, Tea, Cocoa Nuts, Chocolate, and Pepper, 

Every person trading in coffee, tea, cocoa nuts, chocolate, or pepper, 
must take out an annual excise licence, the duty on which is 11«. 

Every druggist, grocer, chandler, or coffee-house keeper, chocolate- 
house keeper, and other persons dealing in coffee, tea, or cocoa nuts, or 
making or selling chocolate, must have his storehouse and manufac- 
tories entered with the Excise, under penalty of 200/. and forfeiture 
of the goods; and the premises of roasters of coffee must be entered in 
like manner, under a penalty of 50/. 

Every person keeping a public house, shop, cellar, or other warehouse 
for selling brandy or other spirituous liquors, who shall have in his 
custody, ror his use, any coffee, tea, chocol&te, or cocoa nuts, above 61b. 
weight of any kind, shall be deemed a dealer in such commodities. 

Manufacturing any thing in imitation of tea subjects the offender to 
SI, penalty, or from six to twelve months imprisonment ; and leaves &c. 
in the possession of any person for such purpose may be seized and 
destroyed. 

Roasted beans and rye reduced to powder have frequently been used 
to adulterate ground coffee; and the possession of such substitutes for 
coffee was formerly an offence punishable by the forfeiture of the articles 
and a penalty of 100/. But by the 3 Geo. IV. c. 53, persons who are 
m>t dealers in coffee may take out a licence for roasting and selling 
corns, peas, beans, and parsnips, labelling the parcels with their names, 
and conforming to the various regulations in the act. 
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By the 3 & 4 Wm« IV. c. 101, the^excise duties on tea cessed from 
the April, 1834, customs duties being imposed in lieu thereof; 
and the Treasury were empowered to discontinue the practice of 
requiring and issuing permits for the removal of tea, and establish 
any other regulations, either of customs or excise, as should appear 
necessary for the security ^of the revenue. Tea permiu, and the 
survey of the excise, were accordingly abolished under Treasury 
authority, dated March, 1836. 


Glass. 

All the duties on glass, and on the licences in respect of any glass- 
maker or glass-house, were repealed by the 8 & 9 Vic. c. 6, from 
the 5th April, 1845. 


Hops, 

An excise duty oi2d, per lb. is imposed on all hops produced in Great 
Britain,^ to which is added an additional 6 per cent by 3 & 4 Viet. q. 17. 

1 A 2 Wm. IV. c. 63, one moiety of the duty is payable on the Ist 
March next after it is charged, and the other on the 1st October in 
each year; and defaulters in payment forfeit double the sum due. 
The whole duty is drawn back upon exportation.® 

By the 9 Ann. c. 12, hop planters are required to give notice to the 
excise office at the next market town, on or before the 1st August in 
each year, of the number of acres they have in cultivation, on penalty 
of 405. per acre ; and the officer is to make entry of the same within 
five days, on penalty of 2Z. No oasthouse, storeb(;use, or other place, or 
kiln, is to be used without notice, under SOL penalty ; and hops are to 
be brought to such oast, storehouse, &c, in six weeks after gathering, 
on pain of forfeiting 6s, per pound. The usual powers are given to the 
officers to enter such places. 

By the 6 Geo. I. c. 21, and 39 & 40 Geo. III. c. 81, kop-planters are 
to give twenty-four hours notice previous to bagging and weighing, and 
the time for doing so must be between four o’clock in the morning and 
five in the afternoon ; and, by 9 Anne, the officer is properly to mark 
the bags. 

The planter or owner of the hops is to keep scales for weighing them 
for the officer’s use, and assist in the weighing, under penalty of 50/. 

By the 39 A 40 Geo. III. c. 81, owners are to mark bags with their 
names and places of abode before packing the hops, under 20/. penalty, 
(and with no other name Ac., by 54 Geo. III. c. 123) ; and the bags 
must not weigh more than 10 lb. to every 112 lb. gross weight of bags 
and hops, under a similar penalty. The officer is also to mai^ the gross 
weight, with the year of the growth, and the progressive number, ac- 
cording to the number of bags charged to each owner for that season. 
The counterfeiting such marks incurs 100/. penalty; and defacing 
them, 20/. If hop-owners Ac. pack different qualities Ac. of hops in 
the same bag, they are liable to a penalty of 10/. per bag. 

Hops are not to be removed from the weighing place before twelve 
hours, unless weighed by the supervisor, on penalty of 50/. 

* 42 Geo. III. c. 69 ; 45 Geo. HI. c. 94. » 1 & 2 Geo. IV. c. 100. 
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Pickers of hops carrying off hops forfeit 5s. per pound, or may be 
sent to hard labour ; and a similar consequence ensues for obstructing 
officers in their duty. 

The mixing with hops any drug or other ingredient, to colour or alter 
the scent, subjects the party to 61. penalty for evei^ cwt. so altered. 

The malicious cutting or destroying hop plantations is felony, punish- 
able by transportation for life or seven years, or imprisonment and 
hard labour in a common gaol for not^xceeding seven years. 

Leather, ^c. 

The duties on hides and skins tanned, tawed, or dressed in oil, and 
on vellum and parchment, were repealed by the 11 Geo. IV. & 1 Wm. 
IV. c. 16, from the 5th July, 1830. But so much of the 48 Geo. 
III. c. 60, as prohibited tanners &c. from carrying on the business of 
a shoemaker, currier, &c. was left unrepealed. 


Maltsters and Malt. 


The duty on the licence required to be taken out by maltsters 
under the 6 Geo. IV, is according to the following scale, with the 


If the Malt made within the year 
ending 5th July shall not ex- 
ceed 50 quarters . . . 

Not exceeding 100 quarters 
„ „ 150 -- . 

„ „ 200 - . 

,, ,, 2o0 — . 
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Every person v. ho shall lirst become a Maltster, on taking out such licence, must pay the 
sum of 1$. iid., and, within ten days after 5th July next, pay such further sum as with the 
la. ed. shall amount to the duty hereinbefore mentioned, according to the quantity of Malt 
made within the preceding year. 


The principal act now in force regarding this extensive branch of 
trade is the 7 & 8 Geo. IV. c. 52, since rpfained and amended by the 
11 Geo. IV. c. W, and the 1 Viet. c. 49. The first of these acts provides 
for the entry of premises with the excise in the usual manner, under 
100/. penalty and forfeiture of all malt made in places unentered; and 
the 1 1 Geo. IV., referring to the first sec tion of that act, provides that 
the same room may be used for keeping malt and other grain, provided 
the malt be separated therefrom ; and also that any gram not intended 
for making into malt may be dried on a kiln entered as for making 
malt, if twenty-four hours notice be given in writing to the officer. 
The form and construction of cisterns and couch frames are regulated 
by the 7 & 8 Geo. IV, ; and maltsters are required to obtain a cer- 
tificate from the supervisors of excise of the due construction of 
cisterns, upon pain thp,t wetting or steeping any grain in a cistern not 
so certified is to be deemed a wetti^ and steeping without notice, and 
subject to a penalty accordingly. The usual power is given to officers 
to enter at any time into the premises, to take account of malt and 
grain, and leave a specimen book, the removal or obliteration of which 
subjects the maltster to 200/. penalty. Obstructing officers in the 
execution of their duty is 300/. penalty. 

Twenty-four hours notice is to be given of wetting corn to be made 
into malt ; and wetting or steeping com without such notice subjects 
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to 1002. penalty. If the maltster does not proceed pursuant to notice 
within three hours of the time mentioned, the notice is void ; and he 
must not begin to wet at any other time than between eight in the 
morning and two in the afternoon, under 1002. penalty. The grain is 
to be kept in the cistern covered with water for at least forty hours, 
under 1001. penalty : but the water may be once drained off during the 
steeping, on due notice being given to the officer, provided the grain 
be again covered with water wiahin an hour’s time. After an account 
is taken, no grain can be added to that in steep, under 2002. penalty. 
Corn is to be emptied from the cistern between seven in the morning 
and four in the afternoon, under 1002. penalty. All cisterns in the same 
house are to be emptied at the same time, or in three hours from the 
commencement of emptying, under 2002. penalty ; and after the last 
emptying of any cistern, 2002. penalty attaches for taking com out of 
any cistern under the same roof within 96 hours afterwards, unless on 
the day on which such 96 hours would expire, and after seven in the 
morning. The penaltv on so conveying corn from the cistern that it 
cannot be gauged is 2002. Maltsters are to empty all grain from the 
cisterns into the couch frames, and to level the same therein, not 
above SO inches in depth. Cora may be emptied from the couch 
frame at the expiration of 27 hours, but, for the purpose of gauging, it 
is to be deemed in couch for 30 hours. A penalty of 1002. attaches 
on treading or forcing together corn in the cistern or couch frame; and 
the officer, on suspicion thereof, may turn it over, and level and re- 
gauge it; and if the increase amounts to 5 bushels in 100 when the 
corn or grain has not been emptied 8 hours from the cistern, or to G 
bushels in 100 if emptied 8 hours and not 16, or to 7 bushels in 100 if 
emptied 16 hours or upwards, it shall be deemed conclusive evidence 
of the corn or grain having been trodden or forced together. The 
maltster is to assist the officer in re-measuring, if required, under 1002. 
penalty. Grain that has been steeped 50 hours, if t|||^e bfe no other 
grain on the premises which has been steeped for a 1* time, may be 
sprinkled at the expiration of six days, or 144 hours, after it has been 
emptied from the cistern, on giving twenty-four hours notice to the 
officer. Maltsters are not to have more than six floors, including the 
couch frame and kiln, from one cistern, or not more than one cistern 
emptied into the same couch frame, under 2002. penalty. But floors 
may be divided for working grain separately. The floors must be so 
placed and constructed, that the officer may with convenience be able to 
gauge the grain thereon. The penalty for mixing grain of different 
steepings is 2002. ; for damping malt after it is taken from the kiln, 1002.; 
and for fraudulently concealing or carrying away or receiving malt be- 
fore an account is taken by the officer, 2002. 

The officers are to make a return of the duties charged on the malt- 
ster every six weeks; and the amount is to be paid by the maltster in 
six days afterwards, on pain of forfeiting double the amount, unless 
security is given bv bond in double value for the due payment of all 
duties at the end of every eighteen weeks. 

Servants or workmen beginning to wet corn or empty cisterns at 
illegal hours &c., with intent to injure their masters, are liable to im- 
prisonment from three to twelve months, with hard labour; and the 
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masters are spared the penalties^ provided they prosecute the parties 
to conviction within a month, and obtain a certificate thereof. 

Paper, Pasteboard, Scaleboard, Millboard, ^c. 

There were formerly two classes of paper in the eye of the excise 
laws. All writing, coloured, and wrapping paper, cardboards, and 
pasteboards, came under the denomination oi first class paper, and paid 
3d. per lb. duty, unless manufactured wholly of tarred ropes, without the 
tar being previously extracted, in which case the paper was denomi- 
nated second class, and paid IJd. per lb.; and millboards and scale- 
boards made of the same materials as second class paper, paid 2Jd. 
per lb., or 215. the cwt. But by the 6 & 7 Wm. IV. c. 62, since 
superseded by 2 & 3 Viet c. 23, the duty was reduced to l^d. per lb. 
on all paper, glazed paper, sheathing paper, button pa per, and on all 
button-board, millboard, pasteboard, and scaleboard, of whatever kind 
or description, made in the United Kingdom, without reference to the 
kind of materials employed in the manufacture thereof; to which is 
added the additional duty of 5 per cent by 3 & 4 Viet. c. 17. 

A drawback of the whole duty is allowed on the exportation of 
paper, and of printed books, and account books, whether bound or 
unbound; also oi2d. for every dozen square yards of paper printed, 
painted, or stained in the United Kingdom. 

Also, in favour of tlie universities of Oxford and Cambridge, 
of those of Scotland, of Trinity College, Dublin, and of the queen’s 
printers in England, Scotland, and Ireland, an allowance is made of 
the whole duty on all paper used in printing Bibles, Testaments, Psalm 
Books, Common Prayer Books, or works in the Latin, Greek, Oriental, 
or Northern languages. A drawback of the duty is also allowed on 
all glazed boards or other -press papers used by clothiers and hot- 
pressers in the pressing woollen cloths and stuffs. • 

Every rnake^f paper &c. is required, on penalty of lOOZ., to take 
out a licence, r Jlpwable annually, for which the duty is 4Z. 

Th^ commissioners of excise are bound to prepare and deliver to all 
makers requiring the same, through the supervisors, labels to be used 
by the makers in tying up paper and boards. These labels are marked 
with the number or letter of each mill for which they are supplied, and 
the makers are bound to deliver them on demand to the supervisor. 
A refusal to comply with such demand, or- any destruction or sale of 
the labels, or the use of them for any other purpose than that of tying 
up paper &c., subjects the maker to a penalty of lOZ. in respect of each 
label. 

Every maker is required to make up all paper and boards into reams, 
half reams, or parcels ; each of which must be inclosed in a wrapper, 
on which is to be afiixed, by paste or otherwise, a label, so that the 
same shall be on the top thereof. Every ream &c. is then to be 
secured by string, and the contents, denomination, and weight thereof 
are to be written or printed on such wrapper. A neglect of any ot 
these requisites entails a penalty of lOZ. in each case, as well as the 
forfeiture of the paper &c. Each ream of paper (other than glazed, 
sheathing, or button paper) must consist of twenty quires, and each 
quire of twenty-four sheets, except printing paper, which may consist 

u 
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of any number of sheets short of 516 sheets per ream. A parcel of 
glazed paper, sheathing paper, button paper, button board, mill-board, 
paste-board, and scaleboard, must consist of even dozens of sheets, not 
less than twenty-four nor more than seventy-two. All paper and 
parcels which are not made up in these quantities are liable to forfei- 
ture. If, however the maker is desirous of making up any paper, 
other than glazed, sheathing, or button paper, in less quantities than a 
ream or half ream, he may do so, if he specify the exact number of 
sheets on the label, and provided that the packets so made up shall not 
weigh less than twenty pounds. The edges of paper See, may be cut 
before it is tied up ; and paper may be made into quires without being 
folded up, if the quires are separated by slips of coloured paper. 

If the mill is in a city or market towm, twenty-four hours notice of 
weighing must be given by the maker to the excise; elsewhere forty- 
eight hours notice is required. All the paper and boards intended to 
be charged must be then produced, made up and tied, and with the 
particulars above stated; and the maker shall, on each ream, half 
ream, or parcel, which is weighed, write the progressive number 
thereof, and the quarter and year, according to the number made at 
the mill during the current quarter, to be computed from the 5th 
of January, the 5th of April, the 5th of July, and the 10th of October 
in each year. After this, the officer shall write upon each lot the 
day of the month and year, and sign the same with his Christian and 
surname, and stamp the same in various places with a stamp to be 
provided for that purpose by the commissioners of excise. All paper 
so weighed is to be kept separate, and may not be removed for twenty- 
four hours, under a penalty of e50/., in order that the supervisor may 
have an opportunity of re-weighing the same ; and if any extra weight 
be found, the duty shall be paid upon the result of the re-weighing. 
No weight is to bfe used below 11b. and the turn of the scale is to be 
given to the crown ; but in consideration thereof 2 pg| cent is allowed 
to the maker. “ 

The maker is prohibited altering the label affixed to any paper or 
parcel of boards after the same has heen charged ; neither may he 
open them, or take anything therefrom, or in any respect make any 
alteration therein, on pain of forfeiting ^1. in each case, as well as the 
paper or parcel itself. 

Paper may be tied up, charged with duty, and sent out, in single 
sheets on the rollers, witnout cutting arid making it up into reams, if 
the true weight of such rollers be written in legible letters on the end 
thereof. The paper is to be tied up in wrappers and labelled as in 
other cases ; and when weighed and charged, the officer may deduct the 
weight of the roller from the gross weight, provided the end of the roller 
whereon the weight thereof purports to be shall be distinctly visible. 

Makers of paper are to enter daily in a book an account of all 
paper &c. delivered from their mills, and the progressive number, 
quarter and year, of every ream, half-ream, and parcel respectively, as 
well as the date of the delivery, and the place and conveyance to and by 
which the same was sent. This book is to be open to the inspection of 
the officers ; and any maker neglecting to comply with these particulars, 
or in any way obliterating the entries in the said book, incurs a penalty of 
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200/. Any maker sending out paper Ac. without the proper labels for- 
feits 20Z. and the paper Ac. so sent. Every reana or parcel differing from 
the marked weight is liable to forfeiture ; and if any be sent out before 
the duty is charged thereon, the maker incurs a penalty of 300/. Apj 
papermaker or other person forging any stamp or label Ac. directed 
to be used by the 2 A 3 Viet. c. 23, or knowingly having any such in 
his possession, or selling any ream Ac. with such forged stamp Ac. 
thereon, shall forfeit 1000/. for every such forged stamp Ac., and 
500/. for every such ream Ac. as well as the paper itself. 

Paper mav be removed, before it is charged with duty, from one 
mill to anotlier to be finished, on 48 hours notice to the officer of 
excise, who, after taking an account of the quantity Ac., shall grant a 
certificate thereof, and of the mills from and to which it is to be re- 
moved. Every maker who shall receive into his possession paper Ac. 
which has been charged with duty elsewhere, or has been returned to 
him from a customer, must mark the same with the particulars of such 
previous charge, or with the word Returned,’’ as the case may be, 
and shall keep the same separate from all other paper, and give notice 
thereof to the officer at the next survey ; and before the same shall be 
sent out again, he must mark thereon the number of his own mill, on 
pain of forfeiting 50/. in each case. 

Makers of pasteboard, not being makers of paper, are prohibited 
from using any paper not duty charged in their manufacture of paste- 
board, on pain of forfeiting the implements of their trade and 100/; 
and they must produce all the paper before it is so used, in order to have 
an account taken thereof, under a similar penalty. 

Every officer of excise is required to make a return of duty within 
his district to the collector of excise every six weeks, and also to leave 
a copy thereof with the maker, who is bound to pay the same within 
six days, or he will forfeit double the amount. 

No person is allowed to cany on the trade of a stationer or dealer 
in paper Ac. atlfty mill ; nor can any maker carry on or be concerned 
in any such trade in any premises within one mile of his mill by the 
nearest road, on pain of forfeiting 200/. 

The usual entry of the mill Ac. is to be made with the excise, under 
a penalty of 200/. ; and where two or more mills belonging to one 
person are not more than one mile apart, and the paper is removed 
from one to the other to be finished, they may be worked as one mill. 

Persons desirous of receiving the drawback on exporting paper 
must give a twelve hours packing notice to the excise, specifying the 
time, place, and owner; and they must produce all the paper intended 
to be exported to the officer, who shall weigh and mark the same after 
having destroyed the labels thereon, and make returns to the: office. 
There is a penalty of 200/. for any fraudulent increase of weight, as 
well as the forfeiture of the paper. 

Exporters must give a shipping notice six hours before the intended 
shipment; and a declaration must be made, that the packages produced 
are the same as have been previously weighed and packed as above. 
The exporter must also give bond in double the amount of drawback, 
conditioned for the speedy exportation of such packages, which shall 
afterwards be shipped in the presence of an officer. 
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All persons detected in fraudulentljr obtaining drawbacks, forfldt 
200/. over and above all other penalties to whidi they are liable in 
respect of the transaction, as well as the paper &c. 

Upon proof on oath, before justices, of tne loss or damage of paper 
by fire or wreck, the owner may recover the amount of duty paid 
by him on account of paper so lost or damaged. 

All persons, on opening reams of paper, are required to write upon 
the label the word Opened/^ or cross it with ink, or otherwise per- 
manently cancel and deface the same, so as to prevent it from being 
again made use of, under a penalty of 10/. for every label found in his 
possession not so written upon, crossed, or defaced. 

No stationer &c. is to receive paper into his possession from any mill 
in less quantities than a ream, half-ream, or parcel, and inclosed 
in a wrapper with all the proper marks, under a penalty of 50/. 

Printed, Painted^ or Stained Paper, 

The excise duties^on paper printed or stained, the drawbacks on such 
paper exported, and the duties on licences formerly required to he taken 
out by the printers, painters, and stainers of paper, were repealed by 
C & 7 Wm. IV. c. 52, from the 5th July, 1836. 

Printed, Painted, or Stained Calicoes, Muslins, Linen, and Stuffs, 

The duties on these goods, and on the licences formerly required by 
the printers, painters, or stainers thereof, were repealed by the 
1 Wm. IV. c. 17, from the 1st March, 1831. 

Plate. 

This branch of the revenue was formerly under the management oi 
the excise, but is now transferred to the commissioners of stamps. 

Persons trading in or selling articles of gold or silver plate, in whicn 
the gold exceeds 2 dwts., or the silver exceeds 5 dwts., are required to 
take out a licence, renewable annually on the 31st Juiyj' for which they 
pay as follows ; namely, — Persons dealing In articles in which the gold 
does not exceed 2 oz., or the silver 80 oz., a duty of 21, 6«. ; those deal- 
ing in articles of greater weight, and all pawnbrokers taking in or 
delivering out pawns of such plate, and every refiner of gold or silver, 
a duty of 5/. ihs. The penalty for vending without a licence is 20/,, 
one half to the crown and the other to the informer ; but the penalty 
may be mitigated by justices. 

For dealing in gold and silver lace, gold and silver watches, or any 
article containing less than 2 dwts. of gold, or 5 dwts. of silver, no 
licence is necessary. 

A single instance of selling plate by one private individual to an- 
other, has been held not to subject the seller to the necessity of taking 
out a licence. 

The licence extends to the house and shop for which it is granted 
and places thereunto belonging, and to sales at fairs and markets. 
Partners in one house need only take out one licence. 

Assay offices are established in different places ; and any one sell- 
ing any article previous to its having been assayed and marked forfeits 
50/. (24 Geo. III. c. 56.) No plate is passed at the assay offices 
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unless it be of the fineness of the old standard of 11 oz. .2 dwts., or of 
the new standard of 11 oz. 10 dwts. 

Gold plate (except gold watch-cases) pays a duty of Vis* per oz ; 
and silver plate, a duty of Is, 6d, But silver watch-cases, chains, tip- 
pings, mountings, collars, bottle tickets, tea-spoons, &c. are exempted. 

Counterfeiting the dies for marking, or the marks on gold or silver 
wares, or transposing the marks from one article to another, is felony, 
punishable by transportation from seven to fourteen years, or impri- 
sonment for three years. And dealers having such articles in pos- 
session are liable to a penalty of ten pounds ; unless, without having 
any guilty knowledge of their being counterfeit, they discover the 
actual manufacturer, or person from whom they bought the same. — 
7 & 8 Vic, c. 22. 


Soap. 

The duties on soap were reduced by the 3 & 4 Wm. IV. c. 16, from 
the 31st May, 1833, to l^f/. per lb. on all hard, and Id. per lb, on all 
soft soap ; to which is added an additional 6 per cent by 3 & 4 Vic. 
c. 17 ; and the same duties are continued by 3 & 4 Vic. c. 49, an act 
to consolidate and amend the laws for collecting the duties of excise 
on soap made in Great Britain.^' 

A drawback of ihe whole duties is allowed on exportation. 

Allowances are also made on soap used in certain manufactures, 
namely, — In preparing or finishing .any manufacture from flax or 
cotton, or in the process of throwing, printing, or dying silk, the whole 
duty is allowed ; and in making cloth, serges, kerseys, baize, stockings, 
or other manufactures of sheep or lamb’s wool only, or manufactures 
whereof the greatest part of tne value of the materials is wool, or in 
the finishing the manufactures or preparing the wool, the allowances 
were, before the late reduction in the duties, 2Jd. for all hard soap, 
and Id. for all soft soap used therein, but are now reduced one-half^ 
that is, in the^same proportion with the duties. 

Every soap-maker is required to take out a licence, to be renewed 
annually, for which he pays 41 . ; and no person is permitted to make 
soap within the limits of the head office of excise, unless he occupies a 
tenement of 10/. a year and is assessed to and pays the parish rates, 
nor elsewhere unless he is assessed and pays the church and poor rates. 

Soap-makers are required to provide sufficient wooden covers for all 
coppers and other utensils wherein they boil hard soap ; which covers 
are to be locked and sealed down by the officer whenever any soap is 
left in the same; and the furnace door cover, and the ash-hole door, 
are also to be locked and sealed at all times, except when the same 
are at work. Regulations are also made for preventing the use of any 
private conveyance or pipes, empowering officers to break up the 
ground to search for the same, and cut them up if found; if none he 
found, the officers must make compensation for the injury done. 

On cleansing or taking soap out of the coppers, the makers are re- 
quired to give notice ; and certain spaces of time are limited for com- 
pleting the cleansing and taking out the soap, according to the kind of 
soap and the number of frames into which the same is put. Coppers 
and other utensils must be cleansed once in every month. The frames 
used in making hard soap, for cleansing and putting it into when taken 
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out of the vessel in which it is boiled and prepared, must be either 
square or oblong, with the bottom, sides, and ends thereof two inches 
thick, and not more than 45 inches long and 15 inches broad, and 
marked and numbered at the expence of the soap-maker. 

Every maker of hard soap is required, as soon as the same is cleansed 
or taken out of the vessel in which it has been made, to add and put 
into the copper or vessel all the fob and skimmings taken out of the 
same, and also grease, in the proportion of at least 100 cwt. of grease 
for every ton of soap which the copper or vessel shall be by the officer 
computed to boil or make, and immediately remelt such grease in the 
presence of the officer of excise, on pain of forfeiting 100/, 

For the purpose of calculating the weight by gauge for the charge 
of duty, 28 cubic inches of hard soap when hot, and 27*14 when cold, 
or if made in a high-pressure boiler 26*76 cubic inches when hot, and 
26*91 when cold, shall be deemed a pound of hard soap made of the 
usual materials only ; but if any silicious or earthy matter be added, 
then 24*04 cubic inches when hot, and 23*30 when cold, shall be 
deemed a pound. Formerly, in charging the duties, an allowance of 
one pound in ten of all hard soap was allowed for waste ; but now the 
full quantity is charged without deduction, except on mottled soap. 

Soap-makers increasing the weight of soap by adding water, lees, 
lye, or any liquor or matter thereto, after it has been taken an account 
of and charged with duty in the frames by the officer, and before it 
is sent out from the premises where manufactured, incur a penalty of 
100/. and forfeiture of all the soap so increased in weight. 

No lees fit for the making of soap may be manufactured for sale. 
Hard soap can only be removed in bars not more than 16 inches long. 

Every barrel of soft soap must contain 256 lbs. avoirdupois, every 
half barrel 128 lbs., every firkin 64 lbs., and every half firkin 32 lbs., 
besides the weight and tare of the cask. Soap-makers must keep 
scales and weights, and assist the excise officers in the use of them, and 
must weigh their materials for making soap before the officer, on 
penalty of 100/. 


The licences required by distillers, rectifiers, and retailers of spirits, 
are as follows, by the 6 Geo. IV. c. 81 , with an additional 5 per cent 
by 3 & 4 Viet. c. 17 : — 


Every Distiller or Maker of Low Wines or Spirits . . 

Every Rectifier or Compounder of Spirits . . . . . 

Every Dealer in Spirits, not being a Retailer thereof .... 
Every Retailer of Spirits (except Retailers in Ireland after mentioned) — 

If his dwelling-house be not, together with the offices, courts, yards, and 
gardens, rated at a rent of 10/. per annum or upwards, or be not rented or 
valued at such rent or annual value 


If at £30 and under £40 
40 ~ 60 


60 per ann. or upwards 10 10 


If at £10 and under £20 .4 4 0 

20 ~ 2.5 . C fi 0 

2.5 — 30 .7 7 0. 

Every Retailer of Spirits in Ireland, being duly licensed to trade in Coffee, Tea, 
Cocoa Nuts, Chocolate, or Pepper, and not selling Spirits in any greater 
quantity at one time than two quarts, or any Sinrits to oe consumed in the 
house or nremises — 

If the dwelling-house be hot, together with the offices, courts, yards, and 
gardens, rated at a rent of 10/. per annum or upwards, or be not rented or 
valued at such rent or annual value . .9 


9 0 



DUtillern. Ill 

£. s. d. £. 8. d. 

If at £25 and under £30 . 10 10 0 1 If at £40 and under £50 . 12 12 0 

30 — 40 . 11 11 o| 50 and upwards . . 13 13 0 

Every Maker of Stills in Scotland or Ireland . . . . 0 10 0 

Every person in S||ptlnnd or Ireland (not being a Distiller, Rectifier, or Com- 
pounder of Spirits) who shall keep any Still for carrying on the trade of a 
Chemist or any other business requiring the use of a Stul . . . 0 10 0 


By 4 & 5 Wm. IV. o. 75, additional duties were imposed on the licences of retailers of spirits, 
varying from one guinea to four guineas according to the rent of their premises; from which, 
however, those not consuming more than SO gallons in the year were exempted bv 6 Sc G Wm. 
IV. c. ai>. But now, by 0 & 7 Wm. IV. c. 72, these additional duties are altogether repealed 
from the 10th October, 1836. 

The principal act in force relating to the excise on the subject of 
spirits is the 6 Geo. IV. c. 80. 

Distillers , — No person whatever is to keep a still for making spirits 
without a licence under 500/. penalty, and forfeiture of utensils, spirits, 
&e.; and no person can have such licence, unless he occupies a tene- 
ment of 20/. per annum and pays poor rates, nor unless the manufactory 
is situate within a quarter of a mile of a city or town containing 500 
inhabited houses, unless he were so licensed before the commencement 
of the act (dtli April, 1 825), nor unless the still without the head contains 
400 gallons ; and unless the still without the head contains 3000 gallons, 
no distiller can keep more than two wash stills and two low wine stills, 
under 100/. penalty for every further still, and forfeiture thereof. Per- 
sons having any wash fit for distilling, and a still, in their custody are 
deemed distillers, and liable to the provisions of the act. No still may 
be used on a Sunday, under 50/. penalty. 

The usual entries are to be made of the manufactories and utensils, 
under 200/. penalty, and forfeiture of those unentered. A description 
of the different utensils is given in §§ 15 to 25. There must not be 
any alteration made in the position or size of any vessel without notice, 
under 200/. penalty; and, under a similar penalty for refusal, the officer 
may at any time order tlie water to be drawn off from the worm-tub for 
examination of the worm and tub. The quantity that every moveable 
vessel is capable of holding is to be marked thereon with the name and 
address of the manufacturer, as also on all utensils and stores, under 
50/. penalty. A drawing and description of the premises, showing the 
course of every fixed pipe, is to be given ; and pipes for different pur- 
poses are to be painted with different colours, according to § 32. 

Houses for rectifying or compounding spirits are not to be used within 
a mile of any still house, nor vice versd, or of another distillery kept 
by the same person, under penalty of 500/. per week. No distiller or 
rectifier or compounder is to be a maker of beer, sweets, vinegar, 
cider, or perry, or a refiner of sugar &c., under 200/. penalty. 

Licensed distillers &c. are to place a board over their distillery gate; 
expressive thereof, in manner directed by § 38, under 50/. penalty; and 
the like penalty is imposed on any unlicensed person doing so. * 

If an officer suspects there is a private still in any house, he may 
obtain a special warrant from a justice of the peace, and, if necessary, 
break open doors to search for and seize the same ; and any person 
obstructing him forfeits 200/. Utensils found are forfeited, if not owned 
in ten days ; and if the owner be found, he is liable to 900L penalty. 

Every reasonable facility and assistance are to be given to officers 
in the execution of their duty, under 100/. penalty; and 200/. penalty 
attaches on refusing them admission into a distillery. On declaring 
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their names and business, they may break up the ground fcc. to search 
for private pipes &c. 

A distiller is not to distil from ^ain and from sugjr or other ma- 
terials at the same time, or within less than a month, and then only on 
giving notice of intending to do so, under 200/. pen^ty. He is in the 
first instance to give notice which material he means to brew or make 
wort or mash from ; and if afterwards he uses, or has in the distillery 
ready for working, the other kind, 200/. penalty attaches. In § 49 
general directions are given as to the mode and course in which wash 
&c. are to be conveyed through the different utensils ; and a penalty of 
200/., or 205. for every gallon not so conveyed, is imposed on acting 
contrary thereto. 

A distiller, under 500/. penalty, must brew and distil at distinct 
periods, allowing twelve hours to intervene ; and, under 50/. penalty, 
he is to give six hours notice in writing of his intention to mash or brew, 
and, under 300/., must keep the produce of each brewing separate ; and, 
within six hours after finishing such brewing, is to enter the true quantity 
&c. of materials used, on 50/. penalty. Saccharometers prescribed by 
the commissionere of excise, are to be used, and the degrees of specific 
gravity of wort &c. are ascertained in the mode pointed out by § 53. 
A true declaration is to be made of the quantity and gravity of wort 
when collected in the fermenting back, under 200/. penalty ; and if any 
increase of the strength or gravity takes place above five per cent, the 
penalty is 200/. Regulations as to making composition for exciting 
fermentation are contained in § 57. 

The distiller, before distilling, must declare that all wort and wash are 
collected in fermenting backs, under 200/. penalty, and must give eight 
hours notice before moving the wash to the wash charger, under a like 
penalty. The officer may, if he please, distil a sample of the wash ; 
and if the produce exceeds the proportion of gallon of proof spirits 
for every five degrees of gravity attenuated, the same penalty attaches. 
So also if wash is removed before the whole contents of one back are 
conveyed to the still. So if notice is not given for removing low wines 
or spirits from receiver. So if those produced from the wash are not 
kept separate till an account is taken. 

The duties are chargeable in manner directed by §§ 67, 68, 69, on 
the wash or wort; and if after gauging, but before distilling, an acci- 
dent happen whereby the wash is lost, the duty is still payable, though 
the party may be relieved by the treasury upon proper application. 

Mixing any material with spirits to prevent the strength being ascer- 
tained, is 200/. penalty; and, under the like penalty, distillers are to 
make entry at tlie end of every distilling period, by declaring the true 
quantity of wash distilled and spirits made in each brewing and distilling 
period, and once a quarter the quantity of malt used ; and they are not 
to receive into their stocks any spirits but those distilled at their own 
distillery. The usual directions are given as to keeping weights &c., 
assisting officers, and the powers of officers to take samples &c. 

Not less than 80 gallons at a time can be removed from a distillery ; 
and the same must be accompanied with a pennit, stating the strength 
Ac., under 200/, penalty. 

Section 101 fixes the denomination of the different spirits, and pro- 
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Tides that the proof that spirits removed are of the denomination men- 
tioned in the permit shall lie upon the owner. 

By the 4 & ^Wm. IV. c. 71, sect. 10, distillers are allowed to ware- 
house spirits in casks containing not less than 20 gallons. 

Rectifiers . — No person may carry on the business of a rectifier, who 
has not at least one still of 120 gallons; and a penalty of 200/. attaches 
for having conveyances to and from stills contrary to the act (§ 140), or 
not paying for locks and fastenings for securing the charge and discharge 
cocks, or for breaking or opening locks &c. ; and 100/, penalty, if they 
do not charge their stills as provided by the following section, or work 
them off in 26 hours, or if they do not cause the heads to be taken off their 
stills as soon as they cease work ; and 500/. penalty for buying spirits 
from unlicensed persons. The usual directions are given as to the 
officer’s duty of entering premises, and taking an account &c. They, 
as well as dealers and retailers, are to mark the strength of spirits on 
casks, &c. They may send out spirits compounded at a strength not 
exceeding 17 per cent, under proof, and also spirits of wim^ but not 
less than two gallons at a time. Spirits of wine are to be 43 per cent 
over proof at least, and are to be permitted and stocked accordingly, 
on 200/. penalty. 

Any rectifier or compounder having in his custody wort &c., or 
distilling the same into low wines or spirits, or receiving spirits without 
a permit, is liable to 200/. penalty ; and for a second offence he forfeits 
his licence, and is incapable of taking out another for three years. 

Removing spirits without a permit incurs a penalty of 20^. per gallon 
and forfeiture of spirits. 

Dealers in Spirits . — All persons (not being licensed distillers, rec- 
tifiers, or compounders) having more than 80 gallons of spirits in their 
possession are deemed dealers, and are liable to the laws affecting such 
dealers. Casks used by dealers or retailers of spirits are to be entered, 
on penalty of 100/. ana forfeiture of casks and liquors ; and they are 
to have the contents marked thereon, under 50/. penalty. 

Dealers in British spirits are prohibited from selling or having in 
their possession any plain British spirits (except spirits of wine) of any 
strength exceeding the strength of 25 per cent above hydrometer proof, 
or of any strength below 17 per cent under hydrometer proof; or any 
compounded spirits (except shrub) of any greater strength than 17 per 
cent under hydrometer proof, upon pain of forfeiting ml such spirits, 
with the casks &;c. 

But so much of the 6 Geo. IV. c. 80 as prohibited retailers of British 
spirits from having in their possession more than ten gallons of spirits 
of wine at one time is repealed by the 4 & 5 Wm. IV. c. 75, § 11. 

Dealers in foreign and British spirits are to keep them separate, in 
cellars or places specially entered for that purpose, under a heavy pe- 
nalty ; and any person mixing, selling, or sending out any British yiirits 
mixed with foreign or colonial spirits, forfeits 100/. for every such offence. 

By 4 & 5 Wm. IV. c. 75, sect. 14, dealers in spirits, not being re- 
tailers, may keep or sell, or send out to any person not being a re- 
tailer, foreim or colonial spirits of any degree of strength. 

No retailer of spirits, or any other person, licensed or unlicensed, 
shall sell or send out from his stock or custody any quantify of spirits 

p 
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exceeding one gallon, unless the same be accompanied by a true and 
lawful permit, under pain of forfeiting 200/. ; and any rectifier, com- 

f >ounder, or dealer in spirits receiving the same inters stock, or al- 
owing any one else to receive it, and any carrier, b^man, or other 
person knowingly carrying the same, shall forfeit the sum of 200/., and 
the boat, horses, cart, &c. used in the carriage. Not producing a permit 
to an officer on demand is 100/. penalty ; and if a permit, where re- 
quired, is not delivered to the buyer, the goods delivered are forfeited 
to the buyer, and double the price (including the duties) to the excise. 

Retairers are not to be concerned in any distillery or rectifying house, 
under 200/. penalty. 

No licence is to be granted for retailing spirits within gaols, houses 
of correction, or workhouses for parish poor ; nor are spirits to be used 
there, except medicinally and when prescribed by a regular physician, 
surgeon, or apothecary. The penalty for a first offence by gaolers &c. 
is 100/. ; and for a second, the forfeiture of their office. 

Persons hawking spirits forfeit them and 100/. ; and if the penalty be 
not immediately paid, they mg,y be committed to the house of correc- 
tion for three months, if not sooner paid. If an offending party inform 
against another, his penalty is remitted. Any person is authorized to 
carry the offender before a justice. Persons resisting an officer are 
guilty of felony, and liable to seven years transportation ; and if a con- 
stable refuse to do what the act requires, he forfeits 20/. 

Sweets or Made Wines^ and Mead or Metheglin, 

The excise duties on sweets or made wines, and mead or metheglin, 
and on the licences required by the makers of those articles, were re- 
pealed by 4 & 5 Wm. IV. c. 77, from the 10th of October, 1834. 

But nothing therein is to affect the duty on the licences required by 
the retailers of sweets or made wines, or of mead or metheglin. And 
every person who shall or sell or send out any liquor made by infusion, 
fermentation, or otherwise from fruit or sugar, or from fruit or sugar 
mixed with any other materials, commonly called sweets or made wines, 
or any mead or metheglin, in any less quantity than a whole cask con- 
taining 15 gallons, shall be deemed a retailer of sweets^ and take out an 
annual licence, the duty on which, by 6 Geo. IV. c. 81, is one guinea* 

Starchy Hair Powder y and Stone Blue. 

The excise duties on starchy and on the licences required by makers, 
were repealed by 4 & 5 Wm. IV. c. 77, from 10th October, 1834. 

And all the laws and regulations of excise relating to stone blue and 
hair powder were repealed by the same act from 14th August, 1834. 

Sugar manufactured from BeeUBooty ^c. 

By the 1 Vic. c. 57 an excise duty of 24«. per cwt. was imposed on 
all sugar manufactured from beet root in the United Kingdom, ex- 
tended, by 3 & 4 Vic. c. 57, to all sugar manufactured in the United 
Kingdom, whether from potatoes, rice, or any other material. And 
all sweets and saccharine matter resembling or being in the form or 
imitation of sugar, or capable of being used as a substitute for sugar, 
shall be deemed sugar within the meaning of this act. 

The duty is now reduced, by 8 & 9 Vic. c. 13, to 14«. per cwt. 
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Manufacturers are required to make entry of every sugar-house, 
warehouse, store-room or place, cylinder or mill, press, vat, copper, 
cistern, pan, or otjier vessel or utensil, distinguishing each by numfers 
or letters, on p^alty of lOOZ. Officers of excise may enter premises 
by day or nignt; and obstructing them incurs a penalty of 200/. 

Every syrup cistern, vat, copper, and pan, is to be ga^ed and labled 
by the proper officer before it is used, on penalty of 20Z. a day ; and 
any alteration afterwards in the size, position, or level, without 
pr^er notice in writing, incurs a penalty of lOOZ, 

Before the manufacturer begins to rasp, grind, or mash any beet 
root, he must give four hours notice to the officer, on forfeiture of 
lOOZ. And when any juice or syrup is clarified or run into the syrup 
cistern, he must deliver a declaration, specifying the particular cistern, 
the quantity of juice or syrup, and its gravity to the officer, who must 
then attend and take an account thereof; and no part is to be drawn 
off until two hours after the delivery of such declaration, or until the 
officer has taken such account, on penalty of lOOZ, The officer may 
take samples at any time, for ascertaining the gravity. 

After tne officer has taken such account, or at the expiration of two 
hours from the delivery of the declaration, the juice or syrup is to 
be run off into the sugar pan ; and no other juice, syrup, or sugar is to 
be mixed therewith, on penalty of lOOZ. 

Within two days after the manufacture of the sugar is completed, 
the maker must give a notice in writing to the officer, signifying when 
it will be ready to be weighed; and if he neglect to give such notice, 
or if any part of the sugar be removed before it is weighed, he 
forfeits 200/. 

For every gallon of juice or syrup run into the syrup cistern, the 
officer is to charge the proper quantity of sugar, in proportion to its 
gravity, according to tables prepared by the commissioners of excise. 
And when he shall have weighed any sugar after it is finished, he is to 
charge the full quantity, exclusive of waste or drainings. 

At the end of every six weeks, the officer delivers to the collector of 
excise an account of the quantity of sugar for which the manufacturer 
has become liable, and in such return he is to charge according to 
whichever mode shall produce the highest amount of duty, A copy of 
such account is left with the manufacturer; who must pay the duty 
within six days, or in default he forfeits double the amount. 

Proper scales and weights are to be kept, on penalty of 100/.; 
and keeping false scales or weights, or using any art to deceive the 
officer in taking a true account, subjects the manufacturer to a for- 
feiture of 500/., together with all the sugar weighed at the time. The 
manufacturer and his servants must assist the officer in weighing 
su^r, on penalty of 100/. 

Sugar not charged with duty is to be kept separate from that which 
has been weighed, on penalty of 100/. Concealing or removing sugar, 
or juice or syrup, to evade the duties, incurs a forfeiture of 60^ 


Stone Bottles. 

By the 4 & 5 Wm. IV. c. 77, § 8, all the duties and drawbacks of 
excise on stone bottles were repeal^ from the 14th August, 1834. 



115 


Revenue: Exche : 


Tobacco and Snuff. 

The duties on the licences required to be taken out. by manufacturers 
of and dealers in tobacco and snuff are, by 6 Geo. IV. 81, as follow, 
with an additional 6 per cent by 3 & 4 Viet. c. 17 : — 

£, s. </. 


Every Manufecturer, if the quantity of leaf or unmanufactured tobacco re- 
ceived by him within the year ending the 5th of July previous has not ex- 
ce^ed 20,000 lb. in weight - - - - -500 

If exceeding 200,00 lb. and not exceeding 40,000 lb. - - - 10 0 0 

40.000 — — 60,000— - - 15 0 0 

50.000 — — 80,000— - - - 20 0 0 

80,000 — — 100,000— - - 25 0 0 

1000,000 lb. weight - - - - - 30 0 0 

Every Dealer in or Seller of Tobacco and Snuff - • - 0 5 0 


Every person, on first becoming a Manufacturer of Tobacco or Snuff, pays the sum of 61, 
on taking out his licence, and, within ten days after the 5th July next, such further sum as with 
the said 61, shall amount to the duty before mentioned. 


The acts now in force for regulating the manufacture and sale of 
tobacco and snuff are the 3 & 4 Viet. e. 18, and the 5 & 6 Viet. c. 93. 

By the former act, all manufacturers of, dealers in, and retailers of 
tobacco or si^uff, are required to make entry of their premises with 
the excise, on pain of forfeiting 100/. ; and officers may enter at any 
time, but if between ten o’clock in the evening and six in the morning 
accompanied by a peace officer. Any concealment of tobacco or snuff 
from, or obstruction of the officer, incurs a penalty of 200/. 

No manufacturer may receive into his possession any leaf or un- 
manufactured tobacco otherwise than from the customs warehouse, 
and in the same chest or package in which it was cleared (except 
samples duly ticketed and certified by the proper customs officer), nor 
without a permit accompanying it, which is to be delivered to the excise 
officer on his next visit, on pain of forfeiture of the same and 200/. 

No leaf or unmanufactured tobacco can be removed from one place 
to another without a permit, under the penalties in the 2 & 3 Wm. IV. 
c. 16. And no tobacco stalks or returns of tobacco can be removed 
in a less quantity than 50 lbs., nor without a proper certificate firmly 
pasted or glued on the package, cm forfeiture of the same and 100^ 
by the manufacturer sending out or receiving it, and 60/. by any person 
removing the same. 

Every manufacturer, on the day on which he receives any leaf or 
unmanufactured tobacco, or any stalks or returns of tobacco, must enter 
the particulars thereof in a book furnished by the excise, which is to 
be kept in an open part of his premises for the inspection of the officer ; 
and any neglect to enter such particulars, or obstructing the officer in 
making any minute in such book or extract therefrom, or concealing 
or making away with it, or tearing out any leaf, or fraudulently altering 
any entry or making a false entry therein, is subject to a forfeiture of 
200/. and of all tobacco not duly entered. 

The manufacturer, on applying for a renewal of his licence, must 
produce the said book, with tne quantities duly cast up and brought into 
totals, and make a declaration in writing that it contains a full and just 
account of all leaf or unmanufactured tobacco, tobacco stalks, and returns 
of tob^co of every description received by him in the year preceding; 
and bis licence duty is to be paid according to the amount of tobacco 
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shown by the entries in the said book and by the permits to have been 
received by him in the year previous. 

With respect to the adulteration, of tobacco and snuff, the 3 & 4 Viet, 
c. 18 contained a clause (sect, 11) against the manufacture of counter- 
feit tobacco, imposing a penalty of 100/. on any person who should 
cut, colour, stain, or manufacture any leaves of trees, herbs, or plants 
(not being tobacco leaves) into the form of or to imitate tobacco, or mix 
any such with tobacco, or sell or have them in possession ; but there 
was no express prohibition of that species of adulteration which consists 
in the addition of sugar, molasses, noney, and other ingredients, under 
the pretext of flavouring it, and which had been prohibited under 
former acts, — though ineffectually it would seem, for these adulterations 
had been carried to such an extent by some portions of the trade as 
to have given rise to complaints on the part of others as to the hard- 
ship and inequality of the law. It became therefore a question, when 
that act was passed, whether this system of adulteration should be 
wholly suppressed by increased exertions on the part of the excise and 
more stringent penalties, or whether it should be thrown open to the 
trade generally; and the latter alternative was adopted. After a short 
trial, however, this plan was not found to work well ; and accordingly 
the 5 Ac 6 Viet. c. 93 has been recently passed, in order to put down 
every species of adulteration by the most severe penalties. 

This act (5 & 6 Viet. c. 93), after reciting that the practice had greatly 
increased oi introducing in the manufacture of tobacco and snuff various 
articles either as substitutes for or to increase the weight thereof, by 
which the duties w’ere greatly injured, and the revenue further damni- 
fied by drawbacks being obtained on adulterated tobacco, enacts, that 
no manufacturer shall, in manufacturing tobacco, make use therewith 
of any other ingredient than water only, or, in manufacturing snuff, of 
any other ingredient therewith than water, or water and salt, or alka- 
line salts only, or lime water in Welch or Irish snuff, under pain of 
forfeiting 300/. But no manufacturer or dealer is liable to such pen- 
alty for scenting or flavouring snuff, if essential oils usually made 
use of for that purpose are used, nor any manufacturer for using oil 
in making up spun or roll tobacco. 

And any manufacturer or dealer selling, sending out, or delivering, 
or having in possession, any tobacco or snuff to which any ingredient 
other than as above stated has been added, is liable to forfeit 200/.; 
and all such adulterated tobacco or snuff, wherever found shall be 
ibrfeited. 

This act came into operation on the 10th August, 1842, so far as 
relates to making use of adulterating ingredients in the manufacture of 
tobacco or snuff ; but, in order to afford manufacturers and dealers an 
opportunity of disposing of any adulterated stock made previous to 
that period, the penalty for having in possession or selling such adul- 
terated tobacco did not come into force till after the 1st day of No- 
vember, 1842, nor with respect to snuff or snuff-work manufactured 
or in the course of manufacture before the passing of the act, until 
the 10th August, 1843 ; but the proof of the same having been so 
manufactured previously is laid on the manufacturer or dealer in whose 
possession it may be found. 

p 3 
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By sec. 5 of the same act, no manufacturer shall have in his posses- 
sion any sugar, treacle, molasses, or honey, (except for the necessary 
use of his family, the proof whereof shall lie with such manufacturer), 
nor any commings or roots of malt, or any ground or unground roasted 
grain, ground or unground chicory, lime, sand (not being tobacco 
sand), umbre, ochre, or other earths, sea-weed, ground or powdered 
wood, moss, or weeds, or any leaves or any herbs or plants (not being 
tobacco leaves or plants) respectively, nor any substance or material, 
syrup, liquid, or preparation, matter, or thing, to be used or capable 
of being used as a substitute for or to increase the weight of tobacco 
or snuff, on pain of forfeiting the same and 200Z. 

By sect. 6 provision is made for the case of persons who had carried 
on the business of a manufacturer of tobacco, and also that of a grocer, 
before the 1st of June, 1842. 

Officers of excise may take samples at any time of tobacco or snuff, 
paying for the same, if demanded, at the current wholesale price. 

The same act also contains more stringent provisions against the 
manufacture of counterfeit or spurious tobacco. By sect. 8, every 
person who shall cut, grind, pound, colour, stain, dye, or manufacture 
any leaves, or any herb or plant, moss or weed, or any wood, chicory, 
commings or roots of malt, or any other vegetable or other matter or 
material, to imitate or resemble tobacco or snuff, or who shall prepare 
any of the said articles to be mixed with or added to tobacco or snuff, 
or who shall have them in bis custody or possession so manufactured 
or prepared for the purpose of being mixed with or added to tobacco 
or snuff, or intended to be so manufactured or prepared, or who shall 
sell, dispose of, or deliver to any manufacturer of tobacco any leaves, 
herbs, plants, moss, or weeds, ground or powdered wood, chicory, 
commings or roots of malt, or other vegetable or other matter, or any 
preparation or mixture thereof, or any syrup, liquid, or preparation, 
to be used in the manufacture of tobacco or snuff, or to be added to or 
mixed therewith, shall forfeit 200/. ; and all such articles, together with 
all machines, tools, materials, vessels, and utensils for cutting, grinding, 
pounding, colouring, staining, dying, manufacturing, or preparing the 
same, shall be forfeited. 

No person shall hawk or sell, or offer for sale, any tobacco or snuff 
in any house or premises, or in or about the streets or highways or 
other places, or in any other manner or place whatsoever, except as a 
licensed manufacturer of or dealer in or retailer of tobacco in his en- 
tered premises, on pain of forfeiting all the tobacco and snuff in his 
possession, and 100/. Any officer of excise or customs may arrest and 
detain any person so hawking tobacco or snuff, and convey him before 
a justice of the peace, who, on proof of the offence, may convict him to 
pay 100/., or some mitigated amount, not being less than one-fourth part 
thereof; and if the penalty be not forthwith paid, may commit him to 
any gaol or prison of the county, there to be kept to hard labour for 
three calendar months. Provided always, that nothing herein shall 
extend to make liable to the said penalty any servant or person duly 
employed by a licensed manufacturer of or dealer in tobacco or snuff 
to travel for orders, and producing samples, in the due and ordinary 
course of business. 
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Roasted Malt. 

By the 66 Geo. III. c. 68, brewers were prohibited from colouring 
their beer with any other material than brown malt, or malt made 
brown by being more highly dried on the kiln in the process of malt- 
ing. It has been found, however, that roasted malt, or malt roasted in 
cylinders after the process of malting has been completed, is a prefer- 
able material for improving the colour of beer or ale; but as, from the 
difficulty of distinguishing roasted unmalted grain from such roasted 
malt, great frauds might be committed on the revenue if the indiscri- 
minate use of it were allowed, the 6 & 6 Viet. c. 30 was passed to place 
the manufacture and sale thereof under the supervision of the excise. 

Every roaster of malt, and every dealer in roasted malt, are required 
to take out an excise licence j renewable yearly, for which the former 
pays 20Z. and the latter lOZ., under a penalty of 100/.; and also to 
make entry witfi the excise of all premises, utensils, &c. employed, 
under penalty of 200/. and forfeiture of all malt found in any un- 
entered place. And the officers of excise are to have free access at 
all times to such premises, to examine the same, and to take an account 
of the malt there kept, and samples thereof, under a penalty of 200/. 
for any obstruction. 

A roaster of malt is not to receive into his possession any corn or 
grain other than unroasted malt from a licensed maltster or a malt 
factor; nor a dealer in roasted malt, any corn or grain other than 
roasted malt from a licensed roaster, with a certificate as hereafter 
mentioned, under a penalty in either case of 300/. 

A wait hook is furnished by the excise, in which every roaster of 
malt must enter the particulars relative to all malt received, roasted, 
or sent out, and every dealer the particulars as to all roasted malt re- 
ceived or sent out, under a penalty of 200/. The said book is to be 
kept in a public part of the premises, open to the inspection of the 
officers; and any neglect in entering the particulars required, refusing 
inspection thereof, destroying the same or any part thereof, making 
a false or fraudulently altering any entry therein, subjects to a 
penalty of 200/. And, under a like penalty, every roaster or dealer 
receiving any mall must produce to the excise officer on his next visit 
the bill of parcels or invoice or delivery note, or in case of a dealer 
the certificate accompanying it, and shovi? the mah, or so much as 
may be remaining, to the officer, who is thereupon to indorse the in- 
voice &c. or certificate with his name and the date of his inspection, 
or in the case of a certificate may retain it if he think fit. 

Roasters of malt, when required, are to level and cast all malt, 
roasted or unroasted, (not being in sacks) into such regular form that 
the officers may gauge and take an account thereof; and dealers are to 
do the same with the roasted malt in their possession. And if any ex- 
cess or deficiency exceeding ten per cent, in the stock of any roaster, 
or of three per cent, in the stock of any dealer, be found, they are re- 
spectively liable to a penalty of 200/. A like penalty is imposed on 
obstructing the officer in taxing an account. 

No malt is to be roasted between seven in the evening and five in 
the morning from the 31st March to the Ist of September, nor between 
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seven in the evening and six in the morning during the rest of the 
year, under penalty of 100/. and forfeiture of the malt so roasted or 
roasting. 

A certificate book is delivered by the excise to every roaster and 
dealer in roasted malt; and no roasted malt is to be sent out without 
a certificate properly filled up and cut out progressively from such 
book, and a corresponding entry made in the counterpart thereof, under 
a penalty of 200/, The same penalty is payable for not leaving the 
certificate with the person to whom the malt is delivered, making use of 
one a second time, hindering the ofilcers from examining the book, 
destroying it or any part thereof, or making any false or fraudulently 
altering any entry therein. And all roasted malt sold, sent out, or 
delivered, or removed or removing, or received, without such certifi- 
cate, is forfeited. 

Brewers using roasted malt must make a special entry with the excise 
of a deposit room or rooms for depositing all the roasted malt they 
shall receive, and in which no other kind of malt is to be kept ; and 
they are not to receive any roasted malt without a proper certificate, to 
be delivered'up to the excise officer on his next visit, who may examine 
such roasted malt, and take samples therefrom. And all roasted malt 
received by any brewer unaccompanied by a certificate, or found in 
any other place than such deposit room (except in the mill or mill 
room for grinding, or in the mash tub) is forfeited, with 200/. penalty. 

No brewer is to receive any roasted malt from any other person than 
a licensed roaster or dealer in roasted malt, on pain of forfeiting 100/. 
and all the malt so received. 

No roaster of malt is to send out any un roasted malt; and all roasted 
malt sent out by any roaster or dealer is to be whole and unground, 
upon penalty of 100/. and forfeiture of the malt. 

The business of a roaster or of a dealer in roasted malt is not to be 
carried on by any maltster or malt factor within one mile of his malt- 
house, or of any premises in which lie shall make or keep malt, nor by 
any druggist or vender of drugs, or any grocer. But where a maltster 
or malt factor or dealer had carried on such business within the prohi- 
bited distance before the 1st April, 1842, the commissioners of excise 
may permit the same business to be continued under regulations to be 
prescribed by them. 

Roasters and dealers in roasted malt are prohibited from selling, or 
receiving into their possession, any of the articles (except roasted malt) 
prohibited to be received by brewers &c. by the 56 Geo. III. c. 58, on pain 
of being subject to the same penalties and forfeitures. (See ante, p. to.) 

Vinegar, Acetous Acid, Verjuice. 

By 6 & 7 Wm. IV. c. 52, § 10, the excise survey on dealers in vine- 
^r is discontinued ; and so much of the 58 Geo. III. c. 65 as required 
mem to make entry of their places for keeping vinegar, and to enter 
in a book all vinegar sent out exceeding ten gallons at a time, and ac- 
company the same with a certificate, is repealed. 

The duty on vinegar was repealed bv the act 7 & 8 Vic. c. 25, from 
the 4th July, 1844. 
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Tobacco — Wine. 

But nothing therein is to affect the licences required to be taken 
out by makers of vinegar or acetous acid for sale. And every person 
who shall make^ prepare, extract, distil, rectify, purify, or sell any 
liquors prepared or capable of being used or applied for the purposes 
of vinegar or acetous acid made for sale (not being a dealer in, re- 
tailer, or seller of such only), shall be deemed a vinegar maker, and 
take out the licence required by law, the duty on which is 6U by 

6 Geo. IV. c. 81, and an additional 5 per cent, by 8 & 4 Vic. c. 17. 

Makers of vinegar must make entry of every house, building, room, 

place, still, vessel, and utensil used for making or keeping vinegar or 
acetous acid for sale ; and stills upon such entered places must be used 
only according to the regulations of the excise, under penalty of lOOZ. 

7 & 8 Vic. c. 25. 

Concealing or adulterating vinegar &c. subjects to a penalty of 100/. 

No vinegar maker (except from malt or corn) is to be a distiller or 
rectifier of spirits within two miles of the same premises. 

Wine, 

The licences to be taken out by dealers in wine are as follow j with 
an additional 5 per cent by 3 & 4 Viet. c. 17 : — 

£. s. d. 

Every Dealer in Foreign Wine, who shall not have an excise licence for retail- 

ingSpirits, and a licence for retailing Beer - - - -1000 

Every Ketdiler of Foreign Wine, who shall have a licence for retailing Beer, 

but not an excise licence for retailing Spirits - - - - 4 4 0 

Every Retailer of Foreign Wine, who shall have taken out excise licences for 

retailing Beer and Spirits respectively - - - - -220 

By the 5 & 6 Wm. IV. c. 39, so much of any act as requires dealers 
in or retailers of wine to make entry of their premises, and the officers 
of excise to keep an account of and to survey the stocks of wine in 
their possession, and the premises in which the same are kept, and as 
relates to permits for the removal of wine, were repealed from the 
31st August, 1835. But nothing herein is to affect the duties on 
licences required to be taken out by dealers in and retailers of wine, 
which are to be taken out as heretofore. And where any dealer in or 
retailer of wine shall also be a retailer of foreign or British spirits in 
the same premises, or in any other premises within 500 yards, he shall 
continue to make entry of every house, room, cellar, vault, or place 
used by him for the keeping or storing of or dealing in or retailing 
wine, on pain of forfeiting 50/. for every unentered place, together 
with all wine and other liquors found therein; and any officer of 
excise may enter and examine all wine therein at any time. 

The commissioners of excise may grant retail licences to persons to 
sell beer, spints, and wine in any theatre, whether established under 
royal patent or licensed by the lord chamberlain oy a justice of the peace, 
without the production of a magistrate’s licence for keeping a common 
inn, &c. 

A dealer in wine must signify over his warehouse that he is licemed 
to sell foreign rvin^ hy wholesale^ or by retail^ as the case may be. 

No dealer in wines can be a justice of the peace. 

Wire, 

The duties &c. on wire were repealed by the 7 Geo. IV. c. 53, from 
the 5th July, 1826. 

' Attorney-General v. Green, 4 Trice, 224 ; iind Id. i\ Hau]grave, 1 J Price, 217. 
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STAMP DUTIES. 


The Stamp Duties are under the management of a Board of Com- 
missioners, whose appointment, powers, and duties are regulated by 
the 9 & 10 Wm. 111. c. 25. There were formerly separate boards and 
different duties for Great Britain and Ireland ; but the boards were 
consolidated by 7 & 8 Geo. IV. c. 55, and the duties assimilated by 
5 & 6 Vic. c. 82. The following is a list of the Stamp Duties now in 
force by 55 Geo. III. c. 184, as amended by subsequent acts. 


TABLE OP STAMP DUTIES. 

Admission to act as Advocate in any EcclesiaBtical Court, or High Court of 
Admiralty in England, or in courts of justice in Scotland, or to the degree 
of a Hamster at law in England ..... 

Admission to act as Attorney, Solicitor Proctor, Sworn Clerk, Side Clerk, 
Clerk in Court, or other Clerk or Ufficer in any court in England, or as 
Writer to the Signet, Solicitor, Agent, Attorney, or Procurator, or otlier 
Clerk or OflFicer in the Scotch Courts, whose employments depend ujion 
being retained . . . . . . . 

And when any person is admitted to act as a Solicitor or Agent in the Court 
of Sessions, Justiciary, or Commission of Teinds in Scotland, who has 
not served five years under regular articles or indentures of clerkship, a 
further duty of ...... 

And when any person is admitted to act as a Prociuutor or Solicitor in the 
High Court of Admiralty in Scotland, the Commissary Court at Edin- 
burgh, or any inferior court in Scotland, who has not served an apprentice- 
ship under regular indentures, the further duty of . . . 

Admission as Master in Chancery, one of the Six Clerks, or one of the Cursitors 
of the Court of Chancery in England; or as a Sworn Clerk, Clerk in Court, 
or other Clerk or Officer employed to do certain official business, and 
whose employments are so far ceiwn ; when the salary and emoluments 
of the office do not amount to 50/. per annum 




50 


j. d. 

0 0 


25 0 0 


CO 0 0 


30 0 0 


2 
75 
100 
150 
200 
. 2.5 


Under £100 £4 0 0 Under £.500 25 0 0 Under £1500 

200 6 0 0 750 . 35 0 0 2000 

300 12 0 0 1000 .^ 0 0 3000 

Amounting to £3000 or upwards .... 

Admission to be a Member of either of the four Ini s of Court in England 
Admission as a Fellow of the College of Physicians in England or Scotland 
Admission to be a Member of either of the Inns of Chancery . . 3 

Admission or Licence by the College of Physicians in England or Scotland to 
exercise the faculty of physic or practise as a Licentiate . . .15 

Admission or Matriculation in either of the English Universities • . 1 

Admission to the degree of B. A. in the same Universities, if conferred in the 
ordinary course . . . . . . . 3 

If conferred by special grace, royal mandate, by reason of nobility, &c. . 5 

Admission to any other degree in the same UniversitieB, if conferred in the 
ordinary course . . . . . .6 

If conferred by special &c. . . . . . 10 

Admission to the degree of M.D. in either of the Universities in Scotland . 10 

Admission to any Corporation or Company, in any city, borough, biugh, or town 
corporate on any other ground than birth, apprenticeship, or marriage . 3 
In respect of marriage . . . . . .1 

(Admissions of persons entitled to takeim their freedom by birth or servitude 
are exempt from stamp duty by the 1 dc 2 Viet. c. 35.) 


0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 


0 0 
0 0 


ExBMFnoNS — Advocates, Attornevs, or Solicitors, admitted in one court, on being admitted 
to another, the latter admission is free from du^. Members of any one of the four Inns of 
Court on being admitted to another. (5 & 6 Wm. IV. c. 64.) Where officers are admitted 
annually, every admission after the first is free of duty. Also Craftsmen having previously 
entered Freemen, on being admitted into corporations. But in all cases not expressly ex- 
empted, the proper duty is to be paid on eveiy admission of the same person. 

Admissions upon Grants or Apitointments to Office herein otherwise charged. 

Members of Inns of Court in England, on being ^admitted into the Society of King's Inn in 
Dublin are allowed the stamp duty charged on a«iinission in England.— 6 £Ib 6 Vic. c. 70. 
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Advertisement contained in or published with any Gazette or Newspaper, or 
other Periodical Literary Work or Paper, prints and published in Great 
Britain . . . • . . .016 

A copy of every Periodical Literary Work or Paper (nOt being a Ne'vrapaper) containing any 
Advertisement liable to stamp duty> must be taken within six days after the publication, if 

S ublished in the cities of London, Edinburgh, or Dublin, or within twenty mues thereof, to 
le Head Office of Stamps at those places respectively (or if published elsewhere, to the head 
distributor of stamps for the district, within ten days of publication), together with all adver* 
tisements published therewith, and the title thereof, and the Christian and surname of the 
printer ana publisher, with the number of advertisements, and the stamp duty payable in re- 
spect thereoi registered, and the duty paid for the same to the proper officer. 6 & 7 Win. IV. c.7d. 

Affidavit, not made for the immediate purpose of being filed in court, on every 

sheet of paper, parchment, or vellum . . . ,,026 

Exemptions. — Affidavits required bv law before justices of peace, commissioners of any 
board of revenue, or officers acting under them, or commissioners appointed by act of parlia- 
ment.— Affidavits by persons applying for Probates of Wills and Letters of Administration.— 
Affidavits at the Bank of England to identify or prove the death of any proprietor of stock 
&ic. ; or relating to the loss &c. of any Bunk post bill.— Affidavits relating to the sale and re- 
demption of the Land Tax. 

Agreement, or any Minute or Memorandum of an Agreement, made in Eng- 
land under band only, or in Scotland without any clause of registration, and 
not otherwise charged, for matters of the value of 20/, or upwards, whether 
the same be only evidence of a contract, or obligatory upon the parties from 
its being a written instrument. (Reduced, by 7 & 8 Vic. c. 21 , to) .026 

Exemptions.- Memorandums of heads of insurances to be made by the Royal Exchange 
and London Assurance Corporations— of Agreements for Lease or Tack at rack rent under 
£5— for the hire of any labourer, artificer, or servant— relating to sales of goods— of Agree- 
ments between ship-masters and sailors for wares on coasting voyages — Letters by post con- 
taiug evidence of agreement in respect of mer<mandize between merchants residing M> miles 
from each other. 

Agreements relating to sea apprentices. — 5 & « Wm. IV. c. 19, § 35. 

Agreement or Memorandum between the master and mariners of a ship, for 

either wages or service . . . . . ,020 

Ai.manacks.— The stamp duties on Almanacks or Calendars and Dublin Direc- 
tories were repealed by the 4 & S Wm. IV. c. 57 . 

Appointment of a Chaplain, which qualifies to hold two benefices . .200 

Appointment, in execution of a power, of land and other property, when made j 

by any writing not being a deed or will . . * . .115 0 

And for every 1080 words after the first 1080 . . . , 1 15 0 

Appointment of a Gamekeeper . , . . . 1 15 0 

Appraisement of estate or effects, when the value does not exceed 50/. .0 2 0 

Not exceeding £100 . 0 5 01 Not exceeding £300 . . . 0 IS 0 

200 . 0 10 0 1 Above £500 . . .1 0 0 

Exemptions.— A ppraisements of property for the purpose of ascertaining the legacy duty. 
But appraisements made for the return or increase of probate duty must be stamped. 

Appraisements by order of any Court of Admiralty or Vice-admiralty, or of Appeal therefrom. 
Apprenticeship. — I ndcniures or other instrunieuts relating to the services of 
persons learning a profession, trade, or employment, except Articles to 
Attorneys and others specially charged, when Ihe value given does not 
amount to £30 . . . . ..100 

Under £50 £2 0 Under £400 £20 0 Under £800 . . 40 0 0 

100 3 0 500 25 0 1000 . . 50 0 0 

200 6 0 600 30 0 £1000 or upwards . . 60 0 0 

Where there is no such consideration, if the Indenture does not contain more 
than 1080 words . . . . . 10 0 

If the same contain more than that quantity . . . . 3 15 0 

Indentures of apprentices bound to serve at sea in the merchant service (4 & 5 
Wm. IV. c. 89) . • . . . .020 

The duty on Indentures for transferring apprentices by assimment or turn-over tu a new 
master are the same as at first, in proportion to any new consideration. If no oonalderation, 
and the indenture contains no more than lOSO words, the duty of £1. is paid ; if more words 
£l. 15s. If duplicates be made, the same duty is charged for each, when it does not exceed 
35«. ; if the duty exceed that, only one part is charged with the ad valorem duty, and the other 
part with 35c, 

The Indentures of Parish and Charity Apprentices are exempt 
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Articles op Clerkship, or Contract whereby any person becomes bound to^ 
serve as a Clerk in order to admission as an Attorney or Solicitor in any of 
her majesty’s courts at Westminster, or as a Sworn Clerk in the office of 
the Six Clerks in the Court of Chancery, or as a Sworn Clerk, Clerk in Court, 
or Side Clerk in the office of Pleas, or of the Kemembrancer in the Court of 
Exchequer in England, orasli Proctor in the High Court of Admiralty in 
England, or in any of the Ecclesiaatickl Courts in Doctors Commons 120 0 0 
In any of the Courts of Great Sessions in Wales, or of the counties palatine of 
Chester, Lancaster, or Durham, or in any other court of record in England 
holding pleas to the amount oi 40s. . . . . . 60 0 0 

As a Procurator or Solicitor in the High Court of Admiralty, the Commiasary 
Court of Edinburgh, or any other inferior court in Scotland . . 30 0 0 

— When, in consequence of the death of the master, or of the contract being 

vacated, fresh articles are entered into for the residue of the term . 1 10 0 

~When any person having been before bound as a Clerk, and not having com- 
pleted his service, becomes bound afresh for a new term of years for the 
same purpose, the same duty as is payable on any original Articles. But in 
this case the stamp on the first Articles would be allowed as a spoiled 
stamp on being delivered up to the commissioners within six months after 
the execution of the new Articles. 

— And for any Counterpart or Duplicate of any of the above . . . I 10 0 

Assignation or Assignment of property, real or personal, not otherwise charged 
or expressly exempted . , . . . . .1 

If containing 2160 words, for every entire 1080 after the first 1080 . . 1 

Assignation or Assignment upon the sale of any property. See Conveyance. 

Assignment of a Mortgage, Wadset. Heritable Bona, &c. See Mortgage. 

Award in England, and Award or Decreet Arbitral in Scotland . . 1 13 0 

If containing 2160 wi^ds, for every entire 1080 after the first 1080 . .1 6 0 

Bargain and Sale (or Lease) for a year, for vesting the possession of lands or 
other hereditaments in England, and enabling the bargainee to take a 
release of the freehold upon the sale or mortgage thereof — 

Where the purchase or consideration money does not amount to £20 . 0 10 0 

Under £60 . £0 15 0 J Under £150 . £1 0 0 1 £150 or upwards 115 0 

Bargain and Sale (or Lease) for a year, upon any other occasion . . 1 15 0 

Bargain and Sale (to be enrolled) of any estate of freehold in lands, &c. upon 

any other occasion than the moHgage or sale thereof . . .500 

Where any Bargain and Sale, togetner with any schedule, receipt, &c., 

contains 2160 words, then for every entire 1080 after the first 1080 .1 0 0 

Bargain and Sale (to be enrolled) of any estate of freehold in lands or other 
hereditaments in England, upon the sale thereof, or by way of mortgage. 

See Conveyance, Mortgage. 

Bills op Exchange. — Inland Bill of Exchange, Draft, or Order for payment to 
bearer or to order, either on demand or otnerwise — 

Not exceed inff Two Monthu after Above 

date, or Sixty Daya after aight. Two montlie 


15 


Amounting to 40s. and not exceeding £5. 5«. 
Exceeding £5. Bs. — — £20 

20 _ 30 

30 _ 50 

50 -- — 100 

100 - _ 200 

200 — — 300 

300 _ _ 500 

500 — — 1000 

1000 -- ^ 2000 

2000 — — 3000 

3000 and upwards . 


1 10 


Inland Bill, though not made payable to bearer or to order, if delivered to 
the payee, or some person on bis behalf, the same duty as on an Inland 
Bill of Exchange for the like sum payable to bearer or order. 

Inland Bill, for the payment of any sum of money weekly, monthly, or at 
any stated periods, if made payable to bearer or to order, or if delivered to 
the payee or some person on his behalf, where the total amount of the 
money thereby made payable is specihed therein, or can be ascertained 
therefrom, the same duty as on a Bill payable to bearer or order for a sum 
eqj^l to such total amount. 

And where the total amount of the money thereby made pa^rable is indefinite, 
the same duty as on a Bill on demand for the sum therein expressed only. 

Penalty for post-dating Bills of Exchange, lOOL 

Note.— T he In$trumtnt8 are deemed Bills within the meaning o^f thU Schedule,'^ 

Drafts or orders for payment of any sum by a Bill or Promissory Note, or for the delivery 
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of any such bill or note in payment or satisfaction of any sum of money, whore such drafts 
or orders require the payment on delivery to be made to the bearer or to order, or are de- 
livered to the payee or some person on his behalf. 

Receipts given by any banker or other person for money received, which entitle the bearer 
to receive the like sum from a third person. 

Bills, Drafts, or Orders for the payment of any sum out of a particular fund which may or 
may not be available, or upon any condition or contingency which may or may not happen, if 
the same are made payable to bearer or order, or if delivered to the payee or some person on 
his behalf. 

Exemitions. — Bills of exchange or Bank post bills issued by the Bank of England. — Bills, 
Orders, &c. by officers of the navy &c. on the Navy Pay Office; or by Commisisoners of the 
Navy or Victualling Office, Transport Service, or Sick and Wounded, upon the Treasurer of 
the Navy.— Bills for the pay and allowances of her majesty’s land forces by paymasters, &c. 

J>rqfes or Order$ for the payment of a sum of money to the bearer on demand, and drawn in 
any part of Great Britain upon any Banker, or person acting as a Banker, who resides or 
transacts the business of a Banker within fifteen miles of the place where such drafts or 
orders are issued, are exempted from any stamp duty ; provided tne place where such drafts 
or orders are issued are specified therein, and provided the same bear date on or before the 
day on which the same are issued, and provided they do not direct the payment to be made 
by bills or promissory notes. 0 Geo. IV. c. 49. 

But by the 35 Geo. III. c. 184, if any person shall make and issue any bill, draft, or order 
for payment of money to the bearer on demand upon any Banker, dated subsequent to the 
day of its being issued, or which shall not truly specify the place where issued, unless the same 
be*<iuly stamped as a bill of exchange, he shall forfeit £100. And any person knowingly re- 
ceiving any such bill, draft, or order in payment of or as security for the sum therein men- 
tioned shall forfeit £20. And any Banker paying such, knowing of the post-dating, shall 
forfeit £100. and shall not be able to recover tne sum so paid in his account against the drawer 


or his representatives. 

Foreign Bill of Exchange (or Bill of Exchan^ drawn in but payable out 
of Great Britain), if drawn singly, and not m sets, — the same duty as on 
an Inland Bill. 

Foreiqn Bill of Exchange, drawn in sets according to the custom of mcr- 
clmnts, for every bill of each set, where the sum does not exceed £100 


£. s. d. 


Not exceeding £200 £0 3 0 

.'>00 0 4 0 

1000 0 5 0 „ 

Bill of Lading of or for any goods, merchandize, or effects to be exported 
or carried coastwise (6 & 6 Vic. c. 79.) 


Not exceeding £2000 . 

3000 , 

Exceeding £3000 and upwards... 


0 I 
0 7 
0 10 
0 15 

0 0 


Every Bill of Lading in a set must be stamped, and before execution. Signing a Bill of Lading 
5t duly stamped incurs a penalty of .50Z.S-5 &6 Vic. c. 79, §21. 


Under £100 £1 10 

200 2 0 

300 3 0 

500 4 0 


not 

Bill OF Sale absolute. See Conveyance. Billot Sale as a Security. See Mortgage. 

Bond in England, and Personal Bond in Scotland, given as a security for the 

payment of any dejtmte and certain sum, not exceeding £50 . .10 

" ’ [Under £1000 £5 0 Under £5,00# .0 0 

2(X)0 6 0 10,000 12 0 

3000 7 0 15,000 15 0 

4000 8 0 20,000 20 0 

Amounting to £20,000 or upwards . . . . . 25 0 

Bond in England, and Personal Bond in Scotland, given as a security for the 
payment of any sum of money, to be thereafter lent or paid, or which may 
become due upon an account current, where the total amount is uncertain 
and without limit . * . . . . . 25 0 0 

Where limited to a given sum, the same as on a Bond for such sum. 

Bond in England, and Personal Bond in Scotland, given as a security for the 
transfer or re-transfer of stock, the same duty as on a Bond for a sum 
equal m value to the stock. 

Bond in England, and Personal Heritable Bond in Scotland, given as security 
for the payment of any annuity or sum of money at stated periods, for term 
of life, or any other indefinite period ; where the annuity does not amount 
to £10 per annum 


, I 

Under £1500 15 

2000 20 

Amounting to £2000 

or upwards 25 

Personal Bond of Relief 


0 0 


Under £50 £2 0 Under £400 £6 0 1 

100 3 0 500 7 0 

200 4 0 750 9 0 

300 5 0 1000 12 0 1 

Bond commonly called Counter-Bond in England, and ] 

in Scotland . . . . . . . 1 15 0 

Bond in England, and Personal Bond in Scotland, for the due execution of on 

office, and to account for money received by; virtue thereof . , 1 15 0 

Bond in respect of any duties of customs or excise, or for preventing frauds or 
evasions thereof, or for any other matter relating thereto (except Bonds 
exempted by acts for encouragement of the fisheries, or relating to the 
exportation of tobacco, or to carrying goods coastwise) . , .050 

prevent the re-landing of plate arc liable only to the same stamp duty as bonds for 
the duties of customs or for preventing frauds or evasion thereof. 

Bond.s given with relation to the drawback of any duties of customs or excise upon the 
exportation of goods, or for obtaining a debenture or certificate for entitling any person to 
receive such drawback, are exemptedliy 7 & 8 Vic. c. 21. 

Q 
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Bond on obtaining letters of administration in England, or a confirmation of 

a testament in Scotland . . . . . 10 0 

Bond in England, and Personal Bond in Scotland, of any kind whatever not 

otherwise charged or exempt . . , , .115 0 

—Where any Bona, together with any schedule, receipt, or other matter indorsed 
or annexed, contains 21 60 words, then for every entire quantity of 1080 words 
after the first 1080, a further duty of . , . ,15 0 

Gbnbbal Directions rksteotino Bonds.— W here a bond is given os a security for the 
payment of a sum of money and also of a share in the public stocks or funds, or of au annuity, 
or both, or for the payment of an annuity and also of a share iu any of the said stocks or funds, 
the proper ad valorem duty is charged in respect of each. 

And where any bond is given as a security for the payment or transfer to different persons 
of separate and distinct sums of money, or annuities, or shares in any of the said stocks or 
funds, the proper ad valorem duty is charged in respect of each separate sum or annuity or 
share, and not upon the ag^egate amount. 

And where any bond in England is given as a securi^ for the performance of any covenant 
or agreement fur the payment or transfer of any sum of money or annuity, or any share in any 
of the said stocks or funds, such Bond is charged with the same duty as if given for the pay- 
ment or transfer &c. 

And where any Bond for the payment or transfer of any sum of money, or annuity or share 
in the funds, is contained in the same deed or writing with any other matter or thing in this 
schedule specifically charged with duty (except a Declaration of Trust of the money, annuity, 
&c.)i8uch deed or writing is charged as if the bond and other matter w'ere containe<l in sepa- 
rate deeds. But a Bond for the performance of any covenant or agreement, other than for the 
payment or transfer of any sum of mfiney or annuity, or share in the stocks or funds, though 
contained in the same deed or writing with any other matter or thing, is not so charged sepa- 
ratel}', but considered os only one deed, and charged accordingly under its proper denomination. 

Exemptions.— Bonds of Royal Exchange ot London Assurance Corporations, exempted l>y 
6 Geo. I.— Bonds exempted by the tiC Geo. 111. and other acts for the cncourageraeut of the 
fisheries.— Bonds exempted by the 2*4 & 29 Geo. III. and other acts relative to the exportation 
of wool, tobacco, &c. — Bonds for carrying goods coastwise.— Bonds exempted by the acta for 
the encouragement of friendly societies. — Bonds fur making playing cards, and selling or 
using stamps for newspapers, and for securing the payment of the duties on the advertisements 
therein.— Bonds given by collectors of Assessed Taxes ; by seamen’s relations ; and by persons 
administering, when the property does not exceed £20. 

Caros, for every pack . . . . . .010 

Certificates taken out yearly by Attorneys, Solicitors, Proctors, Notaries 
Public, Sworn Clerks, Clerks in Court, &c. ; also by Members of Inns of 


Court acting as Conveyancers, Special Pleaders, Draltsmcii in Equity, in 
England ; by writers to the Signet, Solicitors, Agents, Attorneys, or Procu- 
rators, in Scotland — 

If of three years standing, and residing in London or within the limits of the 
Twopenny l^st, or within the city or shire of Edinburgh . . 12 0 0 

If not of so long standing . . . . .600 

If residing elsewhere, and having been admitted or in possession of his office 

for three years 800 

If not of so long standing . . . . .400 


But no one person is obliged to take out more than one certificate, although he may act in 
more than one of the capacities, or in several of the courts aforesaid. 

Exemptions. — Serjeants at Law and Barristers. — Attorneys, Solicitors, Proctors, Notaries 
Public, &c. acting by virtue of any office or appointment, having taken out certificates in those 
characters.- Public Officers preparing deeds &c. iu the course of their official duty only. 

Certificate of the Begistration of a Design under the Copyright of Designs Act 

(6&7 Vic. c.65),by6&7 Vic. C.72. . . . .5 0 0 

Certificate of Admission to degrees in the umVersities. See Testimonial. 

Certificate of Marriage (except of a common Seaman. Marine, or Soldier) .050 

Certificate of any person having received the Hol^ Sacrament . .060 

Certificate of any goods, wares, or merchandise having been duly entered inwards, 
which shall be entered outwards for exportation, when issued for enabling 
any person to obtain a Debenture . . . .040 

Charter of Resignation, of Confirmation, or of Novodamus,or upon apprising, 
or upon a decreet or adjudication of sale of any lands or other heritable 
subject of Scotland, holden of any subject superior . . .090 

If containing 2160 words, then for every 1080 words after the first 1080 .0 9 0 

Chabterpartv, or any A greement or Contract for the charter of any ship or ves- 

sel, or any memorandum, letter, or other writing relating to the freight, &c. 0 6 0 
Collation or Appointment by any Archbishop or Bishop to any cathedral, pre- 
bend, dignity, office, or honorary canonry, liaving no endowment or emolu> 
ment attached or belonging thereto (6 & 6 Viet, c. 79) . . . 2 0 0 

Collation to any other ecclesiastical benefice, dignity, &c. in England (Ibid.) .700 
— And where the net yearly value shall amount to £300, then for every £100 

^ over and above the first £200 a fiirther duty of . . ..600 

1 hese duties arj‘ payable in respect of every collation to an ecclesiastical benefice, dignity, 
or promotion in England, whether by an archbishop or bishop, or by any other ordinary or 
competent authority.— o & 7 Vic. c. 72. j j s 



Stamp Duties. 


m 

£, 8. d. 


Collation, Institution, or Admission to any ecclesiastical benefice in Gotland 
Commission to any officer in the army, or in the corps of Royal Marines 
Commission by the Admiralty to anv officer in the navy 
Commission, or Deputation, by the Commissioners of Excise 
Commission appointing Receiver-General of the Land and other Taxes for any 
county or district in Great Britain .... 

Commission appointing any Manager or Director of any Lottery 
Commission to act as a Notary Public in Scotland. See Faculty. 

Composition Deed between debtors and creditors 


2 0 0 
I 10 0 

0 5 0 

1 0 0 

25 0 0 
20 0 0 

1 15 0 


If containing 2160 words, for every 1080 words after the first 1080 . .1 5 0 

Conveyance, whether Grant, Disposition, Lease, Assignment, Transfer, Re- 
lease, Renunciation, or of any other kind whatsoever, upon the sale of any 
lands, tenements, rents, annuities, or other property, real or personal, or o» 
any right, title, interest, or claim in or to suen ; that is, for the principal 
deed whereby the lands &c. are granted, leased, assigned, transferred, 
released, renounced, or otherwise conveyed to or vested in the purchaser — 


Where the consideratioi 

ti money does not amount to £20 . 

. 0 

10 

0 

Under £50 .. 

...£1 

0 

Under £4000 .. 

... £a5 

0 

Under £15, 000... 

.. 130 

0 

0 

150 .. 

... 1 

10 

5000 .. 

... 45 

0 

20,000 ... 

.. 170 

0 

0 

800 .. 

... 2 

0 

6000 .. 

... 55 

0 

30,000 ... 

.. 240 

0 

0 

500 .. 

... 3 

0 

7000 .. 

... 65 

0 1 

40,000 .. 

.. 330 

0 

0 

750 .. 

... 6 

0 

8000 .. 

... 75 

0 

50,000 ... 

.. 450 

0 

0 

1000 .. 

... 9 

0 

9000 .. 

... 85 

0 

60.000 ... 

.. 550 

0 

0 

2000 .. 

... 12 

0 

10,000 .. 

... .95 

0 

80,000 ... 

.. 600 

0 

0 

3000 .. 

... 25 

0 

12,000 .. 

... 110 

0 

100,000 ... 

.. 800 

0 

0 


Amounting to £100.000 or upwards . . . .1000 0 0 

’-^Aiid where any freenold lands or hereditaments in England are conveyed by 
a Deed of Feoffment (with or without a Letter of Attorney to deliver or 
receive seisin) or by a Deed of Bargtun and Sale enrolled, such Deed of 
Feoffment or Bargain and Sale, unless accompanied with a Lease & Re- 
lease, is charged with a further duty as follows: — If the consideration money 


is under 20/. . . . . . ..0100 


Under £50 £0 15 0 j Under £150 £1 0 0 | £150 or upwards ... 1 15 0 


Put if there shall be both a Feoffment and a Bargain and Sale enrolled, then the said 
further duty shall not attach on either. 


— Where the princiyial deed with schedule and indorsements contains 2160 words, 

for every 1080 words after the first 1080, a further progressive duty of .10 0 
Conveyance of any kind not otherwise charged . . ' , .115 0 

If conOiining 2160 words, then for every 1080 words after the first 1080 . 1 0 0 


Note.— The purchase' money is to be truly set forth in words at length upon every principal 
or only Deed of Conveyance. 

As to what is to be deemed the principal deed: — Where lands or hereditaments are con- 
veyed by Bargiiin and Sale enrolUd, amt also by Lease and Release, or by Feoffment, the 
Release or Feoffment is deemed the principal ; and where by Lease and Release, and also by 
Feoffment, the Release is deemed the prineipal, and the other deeds are chjirged only with the 
duty on deeds in general. 

Ill conveyances of copyhold or customary estates, the Surrender or Voluntary Grant is the 
principal instrument. Grants of copyhold or customary estates for lives are charged with the 
ad valorem duties as w'cll as those of a greater interest. 

Where, upon the sale of any Annuity or other right not before in existence, the same is not 
created by actual grant or conveyance, but only secured by Bond, Warrant of Attorney, Cove- 
nant, Contract, or otherwise, the Bond or other instnimeut is liable to the same duty as an 
actual Grantor Conveyance. 

In the case of Leases or Tacks, where a yearly rent of £20 or upwards is reserved as part of 
the consideration, there is charged a further duly ; for which see Lease. 

Where there are several deeds or instruments for completing the title, such of them as are 
not liable to th 3 ad valorem duty are charged with the duty to which they are liable under any 
general or particular de.scription of them in this schedule. 

Where there are duplicates of any deed chargeable with the ad valorem duty, one of them 
only is charged therewith, and the other with the ordinary duty on deeds or instruments of the 
same kind not upon a sale. 

Where any deed operating as a conveyanci* on the sale of any property also operates as a 
conveyance of any other property by way of settlement or otherwi.se, or contains any other 
matter or thing besides wnat is incident to the sale and conveyance of the property sold, or 
the title thereto, it is charged with such further duty os a separate deed containing the other 
matter would be chargeable with, exclusive of the progressive duty. 

Exemptions.— Transfers of shares in any of the Government or Parliamentary Stocks or 
Funds are exempted from all stamp duties. 

Transfers of shares of Bank Stock, South Sea, or East India Stock;— Surrenders &c. relating 
to Copyhold or Customary estates under Si)s, yearly value ; Voluntary Grants by a lord ctf ^ 
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manor of copyhola or customary estates for nvcs for a pecuniary consideration ; Li'oscs or 
Tacks in consideration of a fine or grassum for not exceeding three lives by whomsoever 
granted, or in consideration of a fine for not exceeding twcJnty-oue years by ecclesiastical 
corporations, are exempted from the above duty on Conveyances upon sale, but arc herein 
otherwise charged. 

£, s, d. 

Copy of any Agreement, Contract, Bond, Conveyance, or other Deed, attested to 
be a true copy, for the ourpose of being given in evidence, when made for 
the use of any person being a party to or having any benefit or interest 
tiierein, the same duty as for the original instrument ; and where any copy 
is offered in evidence, it is deemed to have been made for that puriiose. 

Where snch copy is made for the security or use of any person not having an 
immediate interest under the deed . . . . .010 

And for every entire quantity of 720 words after the first 720 . . .0 1 0 

C()py or Extract of any Memorial, or of the R^istry thereof . .05 0 

And for every piece of vellum, parchment, or paper, after the first . .050 

Copj^ or Extract of any Deed, not falling under the description of Law Proceed- 
ings, taken from the rolls or records of any of the courts at Westminster .020 
And for every piece of vellum, parchment, or paper, after the first .020 

Copy, attested or authenticated, or made for thejpurpose of being ^ven in evi- 
dence as a true copy of any original Will, TesUiment, or Codicil, or any 
Probate, Letters of Administration, &c. . . . ..010 

And for every 720 words after the first 720 . . . .0 1 0 

Office Copy or Extract of any Will or Codicil deposited in any Ecclesiastical 

Court in England . . . . . .,010 

And for every ,00 words after the first 00 . . .010 

Exemptions.— C opies or Extracts of Protests upon Bills or Promissory Notes under 40iP.— 
Certified copies of proceedings and interlocutors in cases of appeal to the House of Lords. 

CoPVHOi.PS — Surrender, Admittance, or Licence to demise, made or granted 
out of court, or Memorandum thereof respectively ; and Copy of Court 
Roll of any Surrender, Admittiince, or Licence to demise, made in court, 
where the clear yearly value exceeds 20f. . . ..100 

Where it does not exceed 20s. . . . . .050 

If the same contain 2160 words, for every 1080 words after the first 1080 .1 0 0 

( !opy of Court Roll of the several Surrenders, Admittances, and other acts in 
court for perfecting a common recovery, if the value of estate exceed 20#., 
for five times . . . . . . .10 0 

When it does not exceed 20#. for five times . . ..050 

Voluntary Grant by a Lord or Steward of the Manor, or Memorandum thereof, 

value of estate above 20#., twice . . . . .10 0 

When the value is not above 20#., twice . . . ..050 

If the above Instrument or Copy contain 2160 or more words, then for every 

1080 words after the first 1080 . . . . .1 0 0 

Exemitions.— S urrenders to the u.sc of a will, or to a trustee for the uses and purjioses of a will. 
Debenture, or Certificate, for entitling any iieraon to receive any drawback 
or bounty of customs or excise ; wliere the value to he received does not 
exceed 100/. . . . . , ..0 5 0 

Exceeding £100 and not exceeding £200 , . . 0 10 0 

200 — _ 500 . ..10 0 
500 . . . .2 0 0 

ExEMiTioNS.—Debentures or Certificates on the exportation of Linen or Sail Cloth. 

Declaration of a Use or Trust, made by any writing not being a deed or wdll, 

nor otherwise charged . . . . . . 1 15 0 

If containing 2160 words or upwards, for every 1080 words after the first 1080 1 5 0 
Declaration made by Deed. See Deed. 

Deed of any kind, not otherwise charged nor exempted . . . 1 1,5 0 

If containing 2160 words or upwards, for every 1080 words after the first 1080 1 5 0 

Deputation or Appointment of a Gamekeeper . . . . I 15 0 

Dice, for every pair . . . . . .10 0 

Dispensation for holding two ecclesiastical dignitit^ or benefices, where either 

of them is above the yearly value of 10/. in the queen’s books . . 40 0 0 

And in all other cases . . . . . . 20 0 0 

Dispensation of any other kind from the Archbishop of Canterbury or the 

Master of the Faculties . . . . * . . 40 0 0 

DoequET, on passing under the great seal any Grant, Letters Patent, Exempli- 

fication. Constat, &c. . . . . . . 0 2 U 

^NATION or Presentation by her Msgesty^ or her heirs or successors, of or to any 

eccit^^ hsticai beuvlice, dignity, or promotion m En .lanci (.5 5t 6 Vic. c 70) 5 0 0 
— And where the net yearly value shwl amount to £500, then for every i-TOO 

over and above the first £200 a further duty of (Ibid) . .500 

duties are payable upon all donations or presentations to an ecclesiastical benefice, 
dignity, or promotion in»England,by whomsoever mrde or granted.— fi & 7 Vic. c. 72. 
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Exchange.— A ny Deed or Instrument of Exchange, whereby lands or other 
hereditaments are to be exchanged for other lands &c., where no sum, or 
a sum under 300/. is paid for equality of exchange . . . 1 15 0 

When 300/. or upwards is to be paid, the same ad valorem duty as for a Con- 
veyance on a sale of lands for an equal sum. 

If 2160 words, for every 1080 words after the first 1080, if the deed be liable 
in the first instance to a duty of 1/. 5«. . . ..160 

If liable to a higher duty in the first instance . . . . 1 10 0 

And a duplicate of any such deed is charged with the same duty ; and if the Exchange be 
effected by separate conveyances by distinct deeds, each deed is charged with the some auty. 

And in case there is more than one deed for completing the title, the principal deed only 
is charged under the head of Exchange^ and any subordinate or collateral deed is charged 
with the duty to which it may be liable under any other description. 

Exemplification or Constat, under the great seal, of any Letters Patent or 
Grant of any honour, deputy, promotion, liberty, or privilege, for every 
skin, sheet, or piece of parchment or paper . . . .500 

Exemplification, under the seal of any court of law or equity, of any Record 

or Proceeding therein . . . . . .300 

Faculty, from the Archbishop of Canterbury' or the Master of the Faculties for 

the time being, &.c. not otherwise charged . . . . 30 0 0 

Faculty, Licence, or Commission, for admitting or authorizing any person to 

act as a Notary Public in England . . . . 30 0 0 

in Scotland . . . . . . . 20 0 0 

Feoffment, not on Mortgage or Conveyance, or not otherwise charged . 1 15^ 0 

And w’here the same contains any Letter of Attorney to deliver or receive 
st'isin, a further duty of . . . . . . 1 15 0 

If containing 21 60 w'ords or upwards, for every 1080 words after the first 1080 1 5 0 
Feoffment of lands or other hereditaments upon the sale or mortgage thereof. 

See Conveyance. Mortgage. 

Gift of the vacant Stipend of any parish in Scotland, when the presentation 

belongs to the crown . . . . . . 1 10 0 

Grant, or Letters Patent under the great seal, &c., of the honour or dignity 
Of a Duke . . £360 0 0 Of a Viscount . . 200 0 0 

Of a Marquis . . 300 0 0 Of a Baron . . . 150 0 0 

Of an Earl . . . 250 0 0 Of a Baronet . . 100 0 0 

Grant of a Conge d^Elire to any Dean and Chapter for the Election of a 

Bishop or Archbishop . . . . . . 30 0 0 

of the Royal Assent *to such Election, or of the Nomination by her 

Majesty in default of such Election . . . . . 30 0 0 

of the Restitution of the Temporalities to any Archbishop or Bishop . 30 0 0 

of any other honour, dignity, or promotion, or of any franchise, liberty, 

or privilege to an v person, or body politic or corporate . . 30 0 0 

Where two or more honours or dignities are granted by the same Letters 
I*atent to the same person, such Letters Patent are charged with duty in 
respect of the highest only. 

And where granted to any persons in remainder, are charged with such 
further duty in respect of every remainder as an original grant. 

And where contained in more than one skin, sheet, or piece of parchment or 
paper, for every skin &c. after the first. . . . . 20 0 0 

Grant or Warrant of Precedence, under the sign manual . . 100 0 0 


Grant or Licence under the sign mani^ to use a Surname and Arms, in com- 
pliance with any will or settlement . . . . . 50 0 0 

Upon any voluntary application . . . . . 10 0 

Grant of Arms or Armorial Ensigns only, under the sign manual, or by any of 

the Kings of Arms . . . . . . . 10 0 0 

Grant of the custody of the person or estate of a Lunatic . . .200 

Grant, out of the Civil Listj or out of any other fund not appropriated by 
Parliament, of any certain defined Sum of Money — 

Under £100... £1 10 Under £500... £10 0 1 Under £1000 . . . 30 0 U 


150 4 0 1 750 20 0 j £1000 or upwards, 6/. per cent. 

of any A or Penmn, not amounting to £100 . .10 0 

Under £200... £4 0 1 Under £600... £20 01 Under £1000 . . . 40 0 0 

400... 10 0 1 800. .....30 0 1 £1000 or upwards , 60 0 0 

But when made in confirmation or renewal of a former Grant of the like 
amount and description . . . . . .110 0 

Whore distinct Annuities are made to different persons by the same instrument, the proper 
duty is charged in respect of each ; but where the Grant is of any Annuity or Pension ror the 
benefit of two or more persons jointly, the duty is charged in respect of the whole. 
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Grant or Appointment by her Majesty, or any other person, body politic or 
corporate, of or to any office or empIo 3 rment ; where the salary, fees, and 
emoluments do not amount to 50/. pet annum . , . . 2 


Under £100 ... £4 
200 ... 6 
300 ... 12 


Amounting to £3000 or upwards 


Under £500 
760 
1000 


..£25 
35 
60 


Under £1500 76 

2000 100 

3000 150 

. 200 


Exemptions.— Letters Patent and Grants of Offices, where, on the demise of the crown, the 
successor appoints. 

On the promotion of any person In the Customs to any other employment therein, the ad 
valorem duty is payable in respect of the increase of the salary &c., unless the amount of in- 
crease is equal to the original salary, in which case the full ad valorem duty is payable. 
3 Geo. IV. c. nr. 


Grant, Lease, or Tack, from her Majesty, of any lands, tenements, or heredi- 
taments, which her Majesty is entitled to dispose of in right of the crown, or 
of any goods, chattels, or personal estate (not otherwise charged), when 
intended to operate as a for every skin, sheet, or piece of parchment 
or paper . . . . . . . . 30 0 0 

When such Grant, Lease, or Tack is of lands or other hereditaments vested 
in her Majesty by escheat for want of heirs of any person who was a bare 
trustee thereof, or seized into the hands of the crown upon outlawry in a 
civil action at the suit of a subject . *. . . . 1 15 0 

And if such Grant, Lease, or Tack, charged with a duty of 1/. 15^., together 
with any schedule &c., contains 216*0 words, then for every 1080 after the 
ffirst 1080 . . . . . • . ..150 

— When any such Grant. Lease, or Tack is made for efull and adequate con- 

sideration, as also wnen made of any lands &c. the private property of 
her majesty, the same duty as if made by a subject. 

Grant upon the sale of any property not belonging to the Crown. See 
Conveyance. 

Indentures or Chibograpii of a fine levied in any court, for each part or 

indenture . . . . . . . 0 10 0 

Institution granted by any Archbishop, Bishop, Chancellor, or other Ordinary, 
or by any Ecclesiastical Court, to any ecclesiastical benefice, dignity, or pro- 
motion in England, where the same shall proceed upon a presentation .200 

— When upon the petition of the patron to be himself admitted and instituted 7 0 0 

— And if in the latter case the net yearly value amount to £300, then for every 

£100 above the first £200 a further duty of . . ..500 

Note.— The value is to be ascertained by the certificate of the Ecclesiastical Commissioners. 

Two or more benefices episcopally or permanently united to be deemed one benefice only. 


Institution to Ecclesiastical Benefices in Scotland. See Collation. 

Insurance. See Policy, 

Land-Tax, Instruments relating to the redemption and sale thereof are 
exempted from stamp duty. 

Lease or Tack of any lands, hereditaments, or heritable subjects, at a yearly 
rent, without any sum of money by way of fine, premium, or grassum, 
where the yearly rent shall not amount to 201. . . .10 0 

Under £100 £l 10 I Under £400 £3 0 I Under £800 5 0 0 

200 2 0 I 500 4 0 1 1000 6 0 0 

Amounting to £1000 or upwards . , . . . 10 0 0 

Lease or Tack of any lands, hereditaments, or heritable subjects granted in 
consideration of a sum bf money by way of fine, premium, or grassum, 
without any yearly rent, or with a yearly rent under 201., tne same duty 
as for a Conveyance on the sale of Lands iewcept Leases for a life or lives 
not exceeding three, or for a term of years determinable with a life or lives 
not exceeding three, by whomsoever granted, and except Leases for a term 
absolute not exceeding 21 years by ecclesiastical corporations, aggregate 
or sole.) 

Lease or Tack of any lands &c. granted in consideration of a sum of monev hv 
way of fine and also of a yearly rent amounting to 20/, or upwards, — ^botn 
the ad valorem duties payable for a Lease in consideration of a fine only, 
and for a Lease in consideration of a rent only, of the same amount 
(exc^t the Leases herein-before excepted) 

Lease or Tack of any other kind, not otherwise charged . . . 1 15 0 

And for the counterpart or duplicate of any Lease or Tack with a duty not 
exceeding 1/., the same duty as on the Lease or Tack. 

And for the counterpart or duplicate of any other Lease or Tack . . 1 10 c 

And when the Lease or Tack, together with any schedule &c. contains 2160 
words for every 1080 words after the first 1080 • - .10 0 

Exemptions.— Leases of waste or uncultivated laud to j»oor persons for not exccodini; tlutc 
lives or ninety -nine years, when the fine does not exceed 5s., nor the reserved rent one guinea 
per annum. 
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Leases or Tacks of land &c. belonging to her Majesty. See Grant. £• s, d> 

Lease (or Bargain and Sale) for a year. See Bargain and Sale. 

Legacies, and the.Succession to personal and moveable estate upon intestacy ^ 

For every legacy ^specific or pecuniary), and also for the clear residue when 
devolving to one person, or for every share of the clear residue when 
devolving to two or more persons (whether accruing by will or intestacy), 
amounting to 20/. or upwards, after deducting debts, funeral expcnc^ 
legacies, and other charges first payable thereout — 

For the benefit of a child, or any descendant of a child of the deceased, or 
for the benefit of a father or mother, or any lineal ancestor, a per centum 
duty of . . . . . . .10 0 

For the benefit of a brother or sister, or any descendant of a brother or sister 
of the deceased, a per centum duty of . . . ..300 

For the benefit of a orother or sister of the fii,ther or mother, or any descend- 
ant of a brother or sister of the father or motlier of the deceased, a per 
centum duty of . . . . , .600 

For the benefit of a brother or sister of a grandfather or grandmother, or any 
descendant of a brother or sister of the grandfather or grandmother of the 
deceased, a per centum duty of . . . ..600 

For the benefit of any person in any other degree of collateral consanguinity 
to the deceased than above described, or Miy stranger in blood, a per cen- 
tum duty of . . . . . . . 10 0 0 

All gifts of annuities, or by way of annuity, or of any other partial benefit or interest, out 
of any such estate or eifects, arc deemed Legacies within the meaning of this schedule. And 
where any Legatee takes two or more distinct legacies or benefits under any will, which to- 

E i'ther amount to the value of £20, each is charged wnth duty, though each* separately may 
e under the value of £20. 

As to certain gilts by will or testamentary instrument, respecting the liability of ,wl)ich 
to legacy duty doubts V»ad been entertained, see 8 & U Vic. c. 7(>. 

ExKMiTioNS.— Legacies and residues &c. for the benefit of the husband or wife of the 
deceased, or any of the Royal Family; also, all Legacies exempted from duty by the 
39 Ceo. 111. e. 73, for exempting certain legacies given to corporate bodies. 

Letters of Administration without a Will annexed, to be granted in Eng- 
land, or Inventory to be exhibited and recorded in any Commissary 
Court in Scotland, of the estate and effects of any person who shall have 
died intestate, —wliere tlie estate and eftects exclusive of what the deceased 


was possessed of or entitled to as a trustee and not beneficially, axe above 
the value of £20 and under £50 . . . . . 0 

10 

0 

Under£100 ... 

... £1 

Under £10,000 ... 

... £270 

Under £100,000 ... 

... 2,025 

0 

0 

200 ... 

... 3 

12,000 ... 

... 300 

120,000 ... 

... 2,250 

0 

0 

300 ... 

... 8 

14,000 ... 

... 330 

140,000 .. 

... 2,700 

0 

0 

450 ... 

... 11 

16,000 ... 

... 375 

160,000 ... 

... 3,150 

0 

0 

600 ... 

... 15 

18,000 ... 

... 420 

180,000 ... 

... 3,600 

0 

0 

800 ... 

... 22 

20,000 ... 

... 465 

200,000 ... 

... 4,050 

0 

0 

1000 ... 

... 30 

25,000 ... 

... 525 

250,000 ... 

... 4,500 

0 

0 

1500 ... 

... 45 

30,000 ... 

... 600 

300,000 ... 

... 5,625 

0 

0 

2000 ... 

.. 60 

35,000 ... 

... 675 

350,000 ... 

... 6,750 

0 

0 

3000 ... 

... 75 

40,000 ... 

... 785 

400,000 ... 

... 7,875 

0 

0 

4000 ... 

... 90 

4.5,000 ... 

... 900 

500,000 .... 

... 9,000 

0 

0 

5000 ... 

... 120 

! 50,000 ... 

... 1010 

600,000 ... 

... 11,250 

0 

0 

6000 ... 

... 150 

60,000 ... 

... 1125 

700,000 ... 

... 13,500 

0 

0 

7000 ... 

... 180 

70,000 ... 

... 1350 

800,000 ... 

... 15,750 

0 

0 

8000 ... 

... 210 

80,000 ... 

... 1575 

900,000 ... 

... 18,000 

0 

0 

9000 ... 

... 240 

90,000 ... 

... 1800 

1,000,000 .... 

... 20,250 

0 

0 

Amounting to £1,000,000, or upwards 

. 

22,500 

0 

0 


Exemptions.— Letters of Administration &c. of the effects of any common Seaman, Marine, 
o» Soldier dying in the service of her majesty. 

Letter or Power of Attorney, made by a petty officer, seaman, marine, or sol- 
dier ser ving as a marine, or by the executors or administrators of any such, 
for receiving prize money . . . . ...010 

and for receiving wages 10 0 

Letter or Power of Attorney for the sale, transfer, acceptance, or receipt of 

dividends of any of the Government or Parliamentary stocks or funds ,10 0 

Exemptions.— Letters of Attorney for the receipt of any definite and certain share of such 
funds producing a yearly dividend of not less than £3. Letters of Attorney for voting at any 
election of the Directors of the East India Company. (5 & 6 Wm. IV. c. 04.) ^ 

Letter or Power of Attorney, or other instrument, made for the sole purpose of 
appointing a Proxy to vote at a meeting of the proprietors or shareholders 
of a Joint Stock Company, or other Company, whose stock or funds are 
divided into shares, and transferable . . . .026 

Such letters of attorney are available only to enable the Proxy to vote upon any matter at 
one meeting (the time of holding whereof must be specified in the instrument), or at any 
adjournment of such meeting. They cannot be stamped after execution. Penalty for signing 
an unstamped power, £50. 
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Letter or Power of Attorney of any other kind, or CommiBsion or Faculty in 

the nature thereof . . . . . 1 10 0 

If containing 2160 words, for every 1080 words after the tirst 1080 . .1 0 0 

Letter of Licence from creditors to a debtor , . , .115 0 

If containing 2160 words, fw every 1080 words after the first 1080 . .1 5 0 

Letters of Marque and Reprisal . . . . .500 

Letters Patent. See Grant. 

Licences . — Appraiser (not being an Auctioneer) yearly . . .200 

Banker or other person re-issuing notes payable to the bearer on demand, 
yearly . . . . . . . 30 0 0 

Atakers of Playing Cards and Dice, yearly . . ... 0 5 0 

Notary Public. See Faculty. 

Physic, to exercise the faculty of. See Admission. 

Hackney Coach Proprietors See post, art. Hackney Carriages. 

Hawkers. See post, art. Hawkers and Pedlars. 

Pawnbrokers, in London and Westminster, or within the limits of the Lon- 
don District Post, yearly , . . . . 15 0 (» 

in any other place, yearly . . . ..7100 

Plate : — Persons dealing in (jold or Silver Plate in which any quantity of 
gold exceeding 2 dwts. and under 2 oz., or of silver exceeding 2 dwts. and 
under 30 oz. is in one piece (except watches) yearly . , .260 

Persons acaling in articles of greater weight ; and every Pawnlirolcer 

taking in or delivering out pawns of such plate ; and every ll^efiner of Gold 
or Silver, yearly . . . . . . 5 15 0 

But Gold or Silver Lace is not deemed Platt*. 


Postmasters. See post. art. Post Horsrs. 

Quack Medicines, Dealers in, within London and the limits of tlie London 
District Po.st, annually . . . . . . 

in Manchester, Birmingham, or Sheffield 

elsewhere . . . . . . . 

Stage Coach Proprietors ^c. Scepos/, art. Stage Carriages. 

Licence for Marriage, in England, if special .... 

If not special . . . . . . . 

Licence to hold a Perpetual Curacy, not proceeding upon a nomination . 
Licence for the non-residence of a clergyman upon his living (I & 2 Viet. c. 106) 


2 10 0 
0 10 0 

0 5 0 

5 0 0 
0 10 0 
3 10 0 

1 0 0 


Exemitions.— Licences to Stipendiary Curates in England, wherein the annual amomd of 
the stipend is specified; and Licence for non-residence upon the ground of there being no til 
house of residence. 


Licence of any kind not otherwise c]f.arged, under the seal of any archbisliop, 
bishop, chancellor, or other oi^inary, or of any ecclesiastical court m 
England, or granted by any presbytery or other ecclesiastical power in 
Scotland . . . . . . ..200 

Memorial, to be registered pursuant to any act of parliament for the public 

registering of deeds and conveyances, in England . . . 0 10 0 

And for every piece of vellum, parchment, or paper, upon which any such 
memorial shall be written, after the first, a furtner duty of . . .0100 

Memorial, to be registered or enrolled pursuant to act of parliament, of any 

deed or instrument whereby any annuity is gmnted or secured in England I 0 o 
And for every piece of vellum, parchment, or paper upon which such 
Memorial is written after the first . . . . .10 0 


Mortgage, Conditional Surrender by way of mortgage, Furtjier Charge, 
Wad^t, and Heritable Bond ; Dispoation, Assignation, or Tack, in 
security ; and Eik to a Reversion ; of or affecting any lands, estate, or 
property, real or personal, heritable or moveable whatsoever ; also any 
Conveyance of any lands, estate, or property whatsoever in trust, to bo 
sold or otherwise converted into money, which is intended only as a ^curity, 
and is redeemable before the sale or other disposal thereof, either by 
express stipulation or otherwise (except where such Conveyance is made for 
the benefit of creditors specified, who shall accept the provision made for 
payment of their debts in full satisfaction thereot, or who shall exceed five 
m number) ; also any Defeazance, Letter of Reversion, Back Bond, Decla- 
ration, or other Deed or Writing for defeating or making redeemable, or 
explaining or qualifying any conveyance, disposition, assignation, or tack, 
of any lands, estate, or property whatsoever, which shall be a^arently 
absolute but intended only as a security ; also any Agreement, (Contract, 
accompanied with a deposit of title deeds for making a Mortgage, 
Wadset, or any such other security or conveyance as aforesaid, of any 
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lands, estate, or property comprised in such title deeds, or for pledging or 
charging the same as a security ; 

-Where the same is made as a security for the payment of any deHnite and 
certain sum of money, advanced or lent at ike time or previous^ due and 
owing f or forborne to be paid, being payable — 

Not exceeding £50 £l 0 0 I Not exceeding jGSOOO 7 

100 1 10 0 ‘ 4000 8 

200 2 0 0 5000 9 

300 3 0 0 10,000 12 

600 4 0 0 15,000 15 

1000 5 0 0 20,000 20 

2000 6 0 0. Exceeding £20,000 25 

If the total amount secured be uncertain and without limit . . . 25 

— Where mjfde as a security for the re-payment of money to be thereafter lent, 
advanctKl, or paid, or which may become due upon an account current, 
together with any sum already advanced or due, or \^thout, as the case 
ni;»y l>c (other than and except any sums advanced for the insurance of 
any property comprised in sucii Mortgage &c. against damage by fire, or 
to be advanced lor the insurance of any life or lives, pursuant to any agree- 
ment in a deed whereby any annuity is granted or secured for such life or 


lives) — 

If the total amount secured, or to be ultimately recoverable thereupon, 

shall be uncertain and without any limit . . . . 25 

- - - iUit if the total amount be limited not to exceed a given sum, the same 
duty as on a Mortgage for such limited sum. 

—And where any Mortgage, Wadset, &c., together with any schedule, receipt, 
&c., contains 2180 words or upwards, for every 1080 words after the first 
1080, a further duty of . . , . .1 


0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 


0 0 


0 0 


Where any siudi Mortgage is made as a security for the transfer or re-transfer of any share 
ill the (Jovornmeut or Parliamentary, bank. East India, or South Sea Stock, in consideration 
of stock or money advanced or lent at the time, or previously due and owing, the same as on a 
Mortgagi' for a sum ecpial in value to the stock or fund secured on the day of the date, or on 
either of tin? ten days preceding. 

And if made as a st'curity for the payment of a sum of money and also for the transfer or 
re-transfer of such stock, the ad valorem duty is charged in respect of each. 

And if made as a security for the payment or transfer to dilferent persons of separate and 
distinct sums or shares, the ad valortm duty is charged in respect of each separate and distinct 
sum, and not on the aggregate amount. 

Where several distinct deeds or instruments falling within the description of any of the in- 
struments hereby charged with the ad valorem duty ou Mortgages, arc made at the Home time 
for securing the payment or transfer of one and the same sum of money or share in" the said 
stocks, or where there are Duplicates of any deed or instrument chargeaV)le w ith the ad valorem 
duty on Mortgages &c., such ad valorem duty, if exceeding 2^., is charged only on one of them, 
ami llu; rest are charged with the duty to which they arc liable under any more general de- 
scription thereof in this Schedule; and*, if required fo’r the sake of evidence, the rest of such 
decvls may be stamped with a particular stam]i denoting the payment of the ad valorem duty, 
on all of them being produced duly stamped at the Stamp Oflice* 

Where any deed shall operate as a Mortgage hereby charged wdth the ad valorem duties, 
and aUo as a VonCeyance of the equity or right tf redemption or reversion of any lands, 
estate, or property therein comprised, to or in trust for, or according to the direction of a pur- 
chaser, it 13 also chargeable with the ad valorem duty on Conveyances upon sale. But where 
the equity or right of redemption &c. is thereby conveyed or limited in any other manner, it is 
charged only as a Mortgage. 

And in all other cases when a Mortgage charged with the trd valorem duty is contained in 
the same deed v/ith any other matter except w'hat is incident to such mortgage, it is charged 
with the same duties (except the progressive duty) as such Mortgage and other matter would 
have been charged with if contained in separate deeds. 

Mortgage, &c. — Any Transfer, Assignment, Disposition, Assignation, or 
Reconveyance of anjr Mortgage &c., if no further sum of money or stock 
be added to the principal money or stock already secured . .115 0 

And where any’^ such Transfer or Assignment, together with any schedule, 
receipt, &c. contains 2 180 or more words, then for every 1080 after the first 
1080, a further duty of . . . . ..150 

But if any further sum of money or stock be added to the principal money 
or stock already secured, the ad valorem duty on Mortgages for such 
further sum of money or stock is charged. (3 (leo. IV. c. 117.) 

Newspapers.— (By 7 Wiu. IV. c. 76, from 15th Sept. 1836). For every sheet 0 0 1 
If containing a superficies on one side (exclusive of the margin of the letter- 
press) exceeding 1530 inches, an additional . . . , , 0 0 04 

If containing a superficies &c. exceeding 2295 inches, an additional .001 

Supplements containing a superficies &c. not exceeding 765 inches . 0 0 Oi 

R 
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Nomination, by her Majesty or any other patron, to a perpetual curacy in 

England . . • . • . . . 1 10 0 

Notarial Act, any whatsoever, not otherwise charged . . .050 

And for every sheet or piece of paper or parchment after the first . .05 0 

Pamphlets. — T he duty on Pamphlets was repealed by the 3 & 4 Wm. IV. 
c. 23, from 5th July, 1833. 

Partition. — Any deed whereby lands or other hereditaments are conveyed, or 
copyhold or customary lands are covenanted to be surrendered, in order to 
effect a partition or division thereof among coparceners, joint tenants, 
tenants in common, or other joint proprietors : — 

If no sum, or under 300/. is paid for equality of partition or division, the 
ordinary duty of . . . . . . 1 15 0 

If 300/. or upwards is paid or agreed to be paid, the same ad valorem duty as 
for a Conveyance on the sale of lands. 

And if it contain, together with any schedule, receipt, &c. indorsed thereon 
or annexed thereto, 2160 words, for every 1080 after the first 1080 — 

- - - If the dfeed be liable in the first instance to a duty of 35*'. . .15 0 

If liable to a higher dutv in the first instance . . .10 0 

Any Duplicate of such Deed, of Partition is charged with the same duty. 

If there be more than one deed for completing the title, the principal deed only is charged 
under this head of Partition, and any subordinate or collateral deed is charged with the duty 
to which it is liable under any other description in this Schedule. 


Passport . . . . . . ..050 

Plate of Gold, made or wrought (with the exception of Gold Watch-cases) 

and marked &c. in Great Britain, for every ounce . . .0170 

Plate of Silver, made or wrought and marked in Great Britain, per oz, .016 
l^OLicv of Assurance or Insurance, made upon any life or lives, or upon any 
event or contingency relating to or depending upon any life or lives — 

Where the sum insured shall not exceed £50 (5 & 6 Wm. IV. e. 64.) .0 2 6 

Exceeding £50 but not exceeding £1 CO (Ibid.) . . . 0 5 0 

If exceeding £100, but Not amounting to £3000 3 0 0 

Not amounting to £500 1 0 0 w » .5000 4 0 0 

« i» 1000 2 0 0 If £5000 or upwards 5 0 0 

Policy of Insurance of any building, goods, wares, merchandize, or other pro- 
perty, /row loss or damage hy fire on/y, by any public company or other 
persons duly licensed pursuant to 22 Geo. III. c. 28, or by the Royal 
Exchange or London Assurance Corporations . . .010 

And also in addition, for every sum of £100, for every year ; and in proportion 

for any greater or less sum, and for any fractional part of a year ..030 


Note.— Detached buildings, or goods contained in detached buildings, occasioning a plu- 
rality of risks, are not to be valued together and insured iu the same policy, under pain of the 
insurance being void, and 100/. penalty on the insurers, except where an average clause is con- 
tained in such Policy.— (0 Geo. IV. c. 1.1.) 

Exemitions.— Insurances on public ho-spitals, and on property in a foreign country in amity 
with England.— Insurances on agricultural produce, farming stock (live or dead), anttimplement's 
of husbandry, upon any farm in Groat Britain or Ireland, provided the same be eflected by a 
separate policy relating solely thereto, are exempted by 3 & -I Wm. I V. c. 23. 

Policy of Insurance, pursuant to 50 Geo. III. c. 35, by any person not licensed 
pursuant to 22 Geo. III. c. 28, upon any buildings, goods, wares, merchan- 
dize, or other property in her majesty’s colonies in the IVest Indies or 
elsewhere beyond the seas ^ from loss or damage by fire, for any time 
not exceeding twelve calendar months . . . .026 

And also the further duty, viz. If the whole sum insured do not exceed £100 0 5 0 
— If it exceed £100, for every £100 and also for any fractional part of £100 0 5 0 

Policy of Assurance or Insurance, or other instrument, whereby an insurance 
shall be made upon any ship or vessel, or upon any goods, merchandize, 
or other property on board of any ship or v£»sel, or upon the freiglit of any 
ship or vessel, or upon any other interest in or relating to any ship or vessel 
which may lawfully be insured, for or upon any voyage whatever, the 
following duties where the whole sum insured shall not exceed £100, and 
where the whole sum insured shall exceed £100, then for every £100 ; and 

also for any fractional part of £100, whereof the same shall consist : 

Where the premium or consideration paid, given, or contracted for shall not 


exceed the rate of 10s. per centum an the sum insured . .003 

— Exceeding 10.?. and not exceeding the rate of 20s. per centum .006 

— Exceeding 20.?. and not exceeding the rate of 30.y. per centum .010 

‘ ‘ ” Exceeding 30**. and not exceeding the rate of 40*. per centum . .020 

— * - Exceeding 40*. and not exceeding the rate of SOs. per centum .030 

— Exceeding tlie rate of 50*. per centum . . ..040 
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Policy of Assurance or Insurance, or other instrument, whereby any such in- 
surance as aforesaid shall be made/or any certain term or period of time^ 
the following rates or sums for every j^lOO, and also for any fractional part 
of ^100, whereof the same shall consist 

Where made for any term or period not exceeding six calendar months .026 
— Exceeding six calendar months . . . .,040 

Policy of Assurance or Insurance, or other instrument, by whatever name the 
same shall be called, whereby any insurance commonly called a Mutual 
Insurance shall be made, or whereby divers persons shall insure or agree 
to insure one another, without any premium or pecuniary consideration, 
from any loss, damage, or misfortune that may happpen of or to any ship 
or vessel, or any goods, merchandize, or other property on board of any 
ship or vessel, or the freight of any ship or vessel, or any other interest in 
or relating to any ship or vessel which may lawfully be insured, upon any 
voyage whatever, and not for any period of time : — For every sum of £100, 
and .also for each and every fractional part of £100 . . .0 2 6 

Poli ‘ V whereby any other lawful insurance whatsoever, not hereinbefore 
charged, is made against loss or damage of any kind ; — For every ml 00, 
and also for every fractional part of j^lOO : — 

Where the premium does not exceed 20*. per cent, on the sum insured ,026 
Where the premium exceeds the rate of 20*. per cent, or where the insu- 
rance is made for any other than a pecuniary consideration . .060 

Note.— If the separate interests of two or more distinct persons are insured by one ])olic 3 , 
the ]>cr centum duty is charged, in every kind of insurance, in respect of every fractional part 
of 100/. as well as of every lull sum of 100/., upon every separate and distinct interest. 

Signing a policy of assurance not duly stamped, or any contrivance to evade the duties, 
subjects the assurer to a penalty of 100/. — 7 & 8 Vic. c. 21. 

Although a policy of insurance produced at the trial of an action have a sufficient stamp, 
evidence will be received that it had no such stamp when it w'as effected; in which case it is a 
mere nullity ; for the Commissioners of Stamps are forbidden by the 35 Geo. 1 1 1. c. 63, to stamp 
such instruments after execution, and they are not authorized by the 37 Geo. 111. c. 136, § 2, 
which extends only to such instruments as could before be legally stamped after they were 
executed.— Roderick v Hovill, 3 Campb. 103. 

Probate oi‘ a Will, and Letters of Administration tvith a Will annexedy to be 
granted in England, or Inventory to be exhibited and recorded in any 
Commissary Court in Scotland, of the estate and effects of any person de- 
ceased aifter the 10th October, lOOff, and who has left any testamentary 
disposition; where the estate amd effects for which such Probate &c. is 
granted, exclusive of what the deceased shall have been possessed of or en- 
titled to as a trustee and not beneficially, sliall be above the vailue of 20/. 
and under 1 00/. . . . . . .0100 

Under £200 £2 Under £12,000 £200 Under £120,000 1,600 0 0 

300 5 14,000 220 140,000 1,800 0 0 

460 8 16,000 260 160,000 2,100 0 0 

600 11 18,000 280 180,000 2,400 0 0 

800 16 20,000 310 200,000 2,700 0 0 

1000 22 25,000 360 260,000 3,000 0 0 

1600 30 30,000 400 300,000 3,750 0 0 

2000 40 3.5,000 450 350,000 4,600 0 0 

3000 50 40,000 525 400,000 5,260 0 0 

'1 000 60 45,000 600 • 500,000 6,000 0 0 

5000 80 50,000 675 600,000 7,500 0 0 

6000 100 60,000 750 700,000 9,000 0 0 

7000 120 70,000 .900 800,000 10,500 0 0 

8000 140 80,000 ...... 1050 900,000 12,000 0 0 

9000 160 90,000 1200 1,000,000 13,500 0 0 

10,000 100 100,000 1350 £1,000,000 & upwards 15,000 0 0 

Exemptions.— P robate of a Will, Letters of Administration, and Livciitory of the effects of 
any common Seaman, Marine, or Soldier dying in the service of her majesty. 

Procuration, deed or other instrument of . . . . . 1 10 0 

If contaiining 2160 words or upwards, for every 1080 words aifter the first 1080 1 0 0 

Promissory Note, for payment of any sum of money to the Bearer on demand — 

Not exceeding £1. 1* 0 0 5 Not exceeding £20 0 2 0 

„ 2 2 0 0 10 „ 30 0 3 0 

» 6 5 0 1 3 „ 50 0 6 0 

„ 10 0 0 19 „ 100 0 8 6 

These notes may be re-issued after payment thereof, as often as may be thought fit, by any 
lierson who has taken out a licence as a Banker. But any person re-issuing such notes with- 
out being duly licensed forfeits 100/. for every offence. 56 Geo. 111. c. 184, $ «7. 
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By the 7 Geo. IV. c. 0, the issuing of bank notes or promis^pry notes, parable on demand, 
under five pounds, either by the Bank of England or any licensed English bankers was pro* 
hibited after the 3th April, 182». under a penalty of 20L 

No Banker or other person shall issue any note for payment to bearer on demand, liable to 
stamp duty, with the date printed thereon, under penalty of 50^. 

By the 9 Geo. IV. c. 23, bankers (except in London, or within three miles thereof) may issue 
unstamped Promissory Notes and Bills of Exchange (not being under 5L, and not exceeding 
seven days after sight, or twenty -one days after date) on taking out a licence for that purpose, 
which costs 302. fur each place at which such bills or notes shall be issued (but not nmre than 
four licences arc required for any number of places), and entering into a bond to keep a regular 
account of all Bills and Notes issued, and of the amount in circulation on a given day (Satur- 
day) in every week, and to deliver such account half-yearly, and pay a composition at the rate 
of'Sf. drf. for every 1002. of the average amount. The act imposes a penalty of 1002. on post- 
dating any such notes or bills. 

Promissory Note, for payment of any sum of money in ant/ other manner than 
to Bearer on demand; or if exceeding 100/., whether to Beiirer on demand 
or otherwise, — the same duty as on Bills of Exchange. 

These Notes are not to be re-issued after being once paid. 

Promissory Note for the payment of any sum of moneys by instalments, or for 
the payment of several sums of money at different days or times, so tliat the 
whole sum to be paid is definite and certain, the same duty as on u IVomis- 
sory Note payable in less than two months Jitter date for a sum equal to 
the whole amount. 


Note. — The folloxoin^ Instruments are deemed Promissory Notes tvithin the meaning of 
this Schedule . — All notes promising the payment of any sum out of a particular fund which 
may or may not be available, or upon any condition of contingency which may or may not 
happen, if the same be made payable to Bearer or to Order, or if the same be definite and 
certain, and do not amount in the whole to 202. 

And all Receipts for money deposited in any bank, or in the hands of any banker, contain- 
ing an agreement or memorandum that interest shall be paid for the money so deposited. 

If any person shall make, sign, or issue, or shall accept or pay any Bill. Ilraft, or .Order, or 
Promissory Note, liable to duty, without being duly stamped, he shall forfeit 502. .03 (^eu. III. 
c. 184, $ 10. 

And if any person shall make or issue any Bill of Exchange, Draft, Order, or Promissory 
Note for the payment of money at any time after date or sight, which sliall liear date subse- 
quent to the day on which it is issued, so that it shall not become payable in two months (if 
payable after date), or in sixty days (if payable aLer sight) from the time of issuing, unless 
stamped with the higher duty, he shall forfeit 1002. Id. $ 12. 

Exemptions.— All notes promising the payment of any sum out of a particular fund which 
may or may not be available, or upon any condition or contingency w hich may or may not be 
performed or happen, where the same is* no2 made payable t<t Bearer or to Order; arnl also 
when made payable to Bearer or to Order, if it amount to 202., or is indefinite.— And all 
other Instruments bearing the form of Promissory Notes, but which in law' are deemed Special 
Agreements, except those hereby exi)ressly directed to be deemed Promissory Notes. But 
such instruments are nevertheless liable to the duly which may attach thereon as Agret.'mcnts 
or otherwise.— Promissory Notes of the Bank of England are exempted, the Dank paying an 
annual composition on account thereof. ^ ^ 


Protest of any Bill of Exchange or Promissory Note for any sum of money 
not amounting to £20 . . . . . . 

Under £100 £0 3 0 ) Under £500 £0 5 0 j £500 or upwards ... 

Protest of any other kind . . . . . . 

And for every sheet or piece of paper, parchment, &c. after the first 
Receipt or discharge given for or upon trie payment of money, amounting to 
£5 and not amounting to £1 0 


Under £20... £0 0 G 1 Under £200... £0 2 6 

50 0 1 0 300 0 4 0 

100 0 1 () , 500 0 5 0 


Under £1000 

Amounting to £1000) 
or upwards j 


When the sum is acknowledged to lie received in full of all demands . 


0 2 0 
0 10 rr 
0 5 0 
0 5 0 

0 0 3 
0 7 G 

0 10 0 
0 10 0 


Note.— A ny note, memorandum, or writing given to any person upon the payment of monc\, 
whereby any sum, debt, or demand, or part thereof therein specified, amounting to 62. or upwartw 
is expressed or acknowledged to be paid, settled, balanced, or othertoiae discharged or satisfied, 
and whether signed or not by any person, is a Receipt within the meaning of this schedule. 

And anv receipt given upon the payment of money containing any general ackiniwledgment 
of any dent, account, claim, or demand, whereof the amount is not therein specified, having 
been paid, settled, balanced, cr otherwise discharged, or whereby any sum therein mentioned 
is acknowledged to be received in full, or in disci^rge of such debt, &c. and whether signed 
with the name of any person or not, is chargeable as a Receipt in full of all demands, with the 
duty of ioj. And all receipts, discharges, and acknowledgments of such description, given for or 
upon payment by any bills of exchange, drafts, promissory notes, or other securities for money, 
are dcemwl Receipts given upon Ihe payment oi money within the meaning of this schedule* 

The stamp is to ne paid by the person giving; the receipt, except when the money is paid for 
the use of her majesty. And any person refusing to give a receipt, or to pay the amount of the 
stamp, is liable to the penalty of 102. And any person writing or signing, or causing to be 
written or signed, any receipt without the same oeing first duly stamped, or upon a stamp of » 
lower denomination than is required, shall forfeit 102. if the sum paid be under 1002.; ana 
«)2. if amounting to 1002. or upwards. 35 Geo. III. c. 55. 
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ExEMPTiOK8.»Receipt8 exempted from stamp duty by any act relating to the Assessed 
Taxes.— Receipts given by the 'JPreasurer of the Navy.— Receipts on account of the pay of the 
Army or Ordnance.— Receipts given by any officer, seaman, marine, or soldier, or their repre> 
sentatives.— Receipts for the considern tion money for the purchase of any parliamentary stocks 
or funds, and for any dividend paid on any share of the said stocks or funds.— Receipts on 
Exchequer bills.— Receipts given for money deposited in the Rank of England, or in the hands 
of any banker, to be accounted for on demanri, provided the same be not expressed to be re- 
ceived of or by the hands of anv other than the person to whom tlie same is to be accounted 
for. But if with interest, see Promissory Note,— Receipts written upon Promissory Notes, 
Rills of Exchange, Drafts, or Orders for the payment of money.— Receipts given upon bills or 
notes of the Bank of England. — Letters by the General Post acknowledging the safe arrival 
of any bills of exchange, promissory notes, or other securities. — Receipts indorsed upon any 
Bond, Mortgage, or other security, or any conveyance whatever.— Releases or discharges for 
money by deeds duly stamped.— Receipts or discharges for the return of duties of Customs.— 
Ree<dpts indorsed upon Navy bills.— Receipts upon Victualling and Transport bills.— Receipts 
given solely for the duty on insurances against nre. 

£. 6\ d. 


11fx:ogmz 4NCE, Statute Merchant, and Statute Staple, entered into as a security 
for the performance of any covenant, contract, or agreement ; or for tlie 
due execution of any office or trust; or for rendering a due accouat of money 
received or to be received; or for indemnitVing agjiinst any matter or thing 1 l.i 0 
If confining 2160 words, for every 1080 words atW the first 1080 .1 5 0 

Ilecognizance, Statute Merchant, and Statute Staple, as a security for the pay- 
ment of any sum of money, or annuity, or transfer of any share in the funds, 
where not already secured by a Bond or Mortgage, sfime duty as on a Bond. 

And where such payment or transfer is already so secured . .10 0 

Release and Renunciation of lands or other property, real or jjersonal, heritable 
or moveable, or of any right or interest therein, any deed or instrument of, 
not otherwise charged, nor expressly exempted from all stamp duty . 115 0 

If containing 2160 words, for every 1080 words after the first 1000 . .1 5 0 

Release upon the sfile of any property. See Conveyance. 

Revocation of any use or trust, of or concerning any estate or property, real 

or personal, where mfide by any writing not being a deed or will * . 1 15 0 

If containing 2160 word^ for every 1080 words after the first 1080 . 1 5 0 


SoiiKDCLE, Inventory, or Catalogue of any lands, hereditaments, or heritable 
subjects, or of any furniture, fixtures, or other goods or effects ; or containing 
tlie terms and conditions of an}" proposed sale, lease, tack, &c., or the con- 
ditions and regulations for the cultivation or management of any farm, lands, 
or other property leiised or agreetl to be leased ; or containing any other 
matter of contract or stipulation, which shall l)e referred to in. or by, and 
be intended to be used in evidence as part of or as material to any Agree- 
ment, Leiise, Bond, Deed, &c., yet sepamte and distinct therefrom .15 0 

If containing 2160 words, for every 1080 words after the first 1080 . .1 0 0 

Seitlhment. — A ny deed or instrument, whether voluntary or gratuitous, or 
upon any good or valuable consideration other than a bond fide pecu- 
niary consideration, whereby any definite and certain principal sum or 
sums of money, or share or shares in the public stocks or funds, are settled 
upon any person, either in possession or reversion, absolutely or condition- 
ally, or in any otner manner : — If such sums, or tlie value of sucli shares in 
all or any of the said stocks or funds, or both, do not amount to 1000/. . 1 15 0 

Under £2000 £2 0 ' Under £5000 £5 0 ' Under £12,000 ... 12 0 0 

8000 3 0 7000 7 0 16,000 ... 1.5 0 0 

4000 4 0. 9000 9 0. 20,000 ...20 0 0 

Amounting to £20,000 or upwards . ' . . . . 25 0 0 

If containing 2160 words, for every 1080 words after the first 1080 . .1 3 0 

And for any duplicate of any such instrument, the same duty or duties. 

Exemptions.- B onds, Mortgages, and other securities operating as Settlements, if chargeable 
with the ad valorem duties on Bonds and Mortgages.— Deeds of Appointment or Apportion- 
ment in execution of powers given bv any previous Settlement, Deed, or Will, to or in favour 
of persons specially named as the objects of such powers.— Deeds or instruments merely de- 
claring the trusts of any money or stock pursuant to any previous Settlement, Deed, or Will, or 
for securing anv gifts or dispositions made by any previous Settlement, Deed, or Will.— Wills, 
Testaments, and Testamentary Instruments, and Dispositions mortis causd of every description. 

SrECii'iCATioN, to be enrolled or recorded, of any Discovery or Invention for 

which a Patent is obtained . . . • ..500 

If containing 2160 words, for every 1080 words after the first 1080 . .1 0 0 

Surrender upon the sale of lands or other property. See Conveyance. 

Surrender of copyhold lands or tenements. See Copyhold and Mortgage. 

Surrender (not otherwise charged nor expressly exempted) of any term or 
terms of years, or of any freehold or uncertain interest in any lands, here- 
ditaments, or heritable subjects, not being of copyhold or customary tenure. 1 15 D 
If containing 2160 words, for every 1080 words after the first 1080. . .1 5 0 
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Testimonial or Certificate of the admission of any person to the degree of a 

Bachelor of Arts, in either of the UniversitieB in England . . .300 

Of any person to any other degree ineither of the said Universities . .10 0 0 

Transfer of any share in the stock and funds of the Bank of England, or of 

the South-Sea Company, whether upon a sale or otherwise . .070 

Transfer of any share in the stock and funds of the East India Company, 

whether upon sale or otherwise . . . ..1100 

Transfer of any share in the stock and funds of any other corporation, com- 
pany, or society whatsoever, not otherwise charged under the head of 
Mortgage, or of Conveyance upon the sale of property. . . 1 10 0 

Transfer upon the sale of any other property. See Convevance. 

Exemptions.— Transfer of Shares in any of the Government or Parliamentary Stocks or 
Funds arc exempt from stamp duty. 

Warrant of Attornev (with or without a Release of Errors), to enter up a 
judgment for the j^yment of money or transfer of stock ; where such pay- 
ment or transfer is not already secured by a Bond, Mortgage, or other 
Instrument charged with the ad valorem duty, — the same as on a Bond, 

Where such pa^en^or transfer is already secured by a Bond, Mortgage, or 
other secunty which has paid the ad valorem duty ; or where the same is 
given for securing any sum for which the person is in custody under an 


arrest, or for any other purpose not otherwise charged . . .10 0 

Warrant or Order beneficial, under the sign manual of her majesty, except 

where the same is for the service of the navy, army, or ordnance . I 10 0 

Where the same is for the 8er\’ice of the navy, army, or ordnance . . 0 12 0 

Where several ))crsons are separately aud distinctly (and not jointly) benefited by one War- 
rant, the proper duty is eliarged in respect of each x>erson. 

Writ of Covenant for levying a fine . . . . .200 

Writ of Entry for suftering a common recovery . . ,.200 

Writ of Error . . . . . .10 0 

General Exemitio.ns from Stamp Duties. 


All Bonds, Contracts, Mortgages. Conveyances, Deeds, &c. exempted by the 17 Geo. Til. 
c. 5.3, or other acts for promoting the residence of the clergy. 

All Affidavits, Contracts, Mortgages, Conveyances, &c., exempted from stamp duty by 
the 42 Geo. ITT. c. 116, or other acts for the redemption and safe of the Land Tax. 

All Transfers of Shares in the Government or Parliamentary Stocks or Funds. 

All Grants, Leases, Conveyances, &c. exempted from stamp duty by any acts relatflig 
to the Land Revenues of the Crown. 

All Bonds, Contracts, and Assignments relating to the transportation of Convicts. 

Bill of Sale, Conveyance, Assignment, or other instrument, for the sale, transfer, or 
other disposition, either absolutely or by way of mortgage, of a ship or vessel, or any part, 
interest, share, or property of or in any ship or vessel. 6 Geo. TV. c. 41. 

Advertisements, Agreements, Awards, and Powers of Attorney under the Tithe Com- 
mutation Act, 6 & 7 Wm. TV. c. 71. 

Powers of Attorney for Transfer of Stock, Receipts, Bonds, or other securities, Drafts 
or Orders, Assurances, Appointments of Agents, Certificates of Revocation thereof, and 
other instruments required under the Friendly Societies Act, 10 Geo. IV. c. 56. 

I^owers of Attorney under the Savings Banks Act, 9 Geo. IV. c. i)2. 

The duties on Proceedings in Courts of Law, Equity, and Bankruptcy, contained in the 
Second Part of the Schedule to the 55 Geo. 111. c. 184, were repealed by the 5 Geo. IV. 
c. 41, from the 10th October, 1824. 

What Instrwnents require Stamps . — Acts of parliament imposing 
stamp duties are so construed as not to make any instrument liable 
to them, unless manifestly within the intent of the legislature, being 
liberally construed in favour of exemption. Thus, a memorandum, 
“ Mr. T. has left in my hands .£200,” was held to be neither an agree- 
ment to repay, nor a receipt, but like an I O U, and not requiring 
a stamp to render it admissible in evidence in an action to recover 
the money.’ So a document in the following form — I have this 
day received a bill of exchange, which I hold as your attorney, to re- 
cover the value from the parties, or to make such other arrangements 
for your benefit as may appear to me in my professional capacity rea- 
sonable and proper,” was neld to be a mere acknowledgment of the 
duty which the party took upon himself to perform, and therefore ad 
‘ Tomkins v. Ashby, 6 B. & C. 541. 
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missible in evidence without a stamp.^ So a paper, stating that the 
party signing it had received certain bills in his hands which he had 
to get discounted, or to return on demand, was held not to require an 
agreement stamp.^ So a note sent by a broker to his principal, of a 
purchase he had made, was admitted as evidence, without being 
stamped as a minute or memorandum of an agreement, though the 
subject of the purchase was above 20/. value, and it did not come 
within the terms of any exemption from the stamp duty.^ So, in an 
action for work and labour, a proposal on the part of the defendant 
which was not finally acceded to, but containing an estimate of the 
amount of the work, was allowed to be read in evidence for the 
defendant, although not stamped.* 

But if an acknowledgment be expressed in such a form as to bear 
the purport also of an instrument requiring a stamp, it will not then 
be admitted in evidence even as an acknowledgment. Thus, the 
9 Geo. IV. c. 14, in requiring that an acknowledgment or promise, 
in order to take a debt out of the Statute of Limitations, must be in 
writing, expressly exempts the same from any stamp duty. Yet, in 
the case Singleton v. Ballot, a book containing a written entry signed 
by the defendant was adduced to prove the defendant’s admission 
of a debt due, but, being in the terms of a promise to pay, it was 
rejected for want of a stamp.* So a cognovit, which merely gives 
the defendant time, need not be stamped.^ But if it contain any 
terms of agreement, as to take the debt by instalments, it must have 
an agreement stamp.? So a mere attornment need not be stamped ; 
yet if any engagement to pay the rent be added, it requires an agreement 
stamp.® The notice of a dissolution of partnership, inserted in the 
London Gazette, may be read in evidence without a stamp.9 But in 
May V. Smith, where the form of dissolution was, that J. 8. & M. M. 
had agreed to dissolve the partnership,^’ &c., it was not allowed to be 
read in evidence, as being an agreement which required a stamp.^® So 
where a written paper was delivered by an auctioneer to the bidder to 
whom lands were let by auction, containing the description of the lands, 
the terms for which they were let to the bidder, and the rent payable, 
but it was not signed by the auctioneer or any of the parties ; this was 
held not to be such a minute of the agreement as required to be 
stamped, nor such a writing as would exclude parol evidence.^^ But 
in another case, where a paper signed by the auctioneer was delivered 
to the bidder to whom lands were let by auction, containing the 
description of the lands, the terms for which they were to be let, and 
the rent payable, it was held that it should be stamped, though 
it was evidence only of part of the contract.^^ 

* Langdon v. Wilson, 2 Man. & Ry. 10 ; ’ Reardon v. Swaby, 4 East, 188. Ames 

7 B. & C. 640, But see Cott v. Howard, v. Hill, 2 B. & P, 150. 

.3 Siarkie, 3. ® Cornish v. Searell, 8 Bani. & Cres. 471 ; 

* Mullet V. Hutchinson, 7 B. & C. 639 ; 1 Man. & Ry. 703. 

1 M. & R. 522. ® Jenkins and another v. Blizard and 

* Joseph V. Pebrer, 1 C. & P. 341. another, 1 Stark, 448. 

* Penniford v. Hamilton. 2 Stark. 475. May v. Smith, 1 Esp. 283. 

* Tyrr, 409. * ^ Ramsbottom andanother v.Tunbridge, 

« Per Abbott C. J., Jay v. Warren, 1 C. 2. M. & S. 434. 

& P. 532. ‘ * Ramsbotton v. Mortley, 2 M. & S. 445 
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Neither do the stamp laws in general require that a contract shall 
be in writing when it is not by any other law (as by the Statute of 
Frauds) made a requisite towards its validity ; they only impose the 
necessity for a stamp when the parties themselves think fit to have 
written evidence of the contract. But when a contract is in writing, 
there are many acts which require that the true state of the trans- 
action should be stated, in order that the proper stamp may be placed 
on it ; and if this is not duly observed, the instrument is often declared 
to be absolutely void. Where premises were held under a written 
agreement unstamped, the landlord was not allowed to prove the 
demise by parol evidence.^ And where an agreement on unstamped 
paper had been destroyed, parol evidence was not allowed to be given 
of its contents, even though it had been destroyed by the wrongful 
act of the party who took the objection.^ 

With regard to appraisements^ the 46 Geo. III. c. 43, § 8, ex- 
pressly provides that they shall be in writing. 

Almost all instruments made in England, though to take effect 
abroad, must be stamped, or they cannot be enforced here. But, in 
general, instruments made abroad do not require stamps, unless in the 
British plantations or settlements, where they are requisite if by the 
law of such places a stamp is necessary. Thus, articles of a foreign 
ship, made abroad or on the high seas, regulating wages of sailors, 
&c. ; or foreign bills, as a bill drawn at Antwerp, and filled up and 
accepted here ; or a bond for foreign stock, signed at Paris but issued 
in England, do not require English stamps. An agreement, however, 
made in a foreign country cannot be received in evidence here, if it 
appear that by the laws of that country the instrument would not be 
available there for want of a stamp ; but until the law of such country 
is distinctly proved, it will be presumed that no stamp is necessary. 

Where a bill of exchange was drawn in Jamaica upon a stamp of 
that island, with a blank for the payee’s name, and transmitted to 
England, where a bond fide holder filled in his own name as payee, 
it was considered that an English stamp was not necessary.^ But if 
a bill be drawn in England, though dated in some foreign place, such 
bill cannot be enforced here without an English stamp.** 

Of the Description of Stamps on particular Instruments. — The 
stamps for different instruments vary in form ; and as the courts con- 
sidered it necessary, where the distinction could be ascertained, that 
it should be observed, there was formerly sometimes great difficulty 
in determining what was the proper stamp. But now, to remedy 
this difficulty, it is provided by the 55 Geo. III., that all instruments 
for or upon which any stamp shall have been used of an improper 
denomination or rate %f duty, but of equal or greater value in the 
whole than the stamp or stamps which ought regularly to have been 
used thereon, the same shall be deemed valid and effectual in law, 
except in cases where the stamp used on such instrument shall have 
been specially appropriated to any other instrwmenty by having its 
name on the face thereof as is the case with respect to bill and 
receipt stamps. 

* Brewer v. Palmer, 3 Esp. 213. * Crutchley v. Mann, 1 Marsh, 29. 

2 Rippmer v. Wright, 2 B. & A. 478. *• Jordaine v. Lashbrooke, 7 T. R. 601. 
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Every instrument should be stamped according to its legal opera- 
tion. Thus, an instrument purporting to be a conveyance of land, 
but which not being under seal could not operate as such, was held to 
operate as an agreement, and therefore required an agreement stamp. ^ 
So a bill of exdiange expressing the terms of an agreement between a 
landlord and an incoming tenant, was held not admissible to prove such 
terms without an agreement stamp.* 

When several Stamps are requisite , — In general, distinct contracts 
require distinct stamps ; and if several things requiring distinct stamps 
(as several demises to several tenants) are written on the same paper with 
only one stamp, the contract is void, and cannot be made good by an- 
nexing distinct stamps on separate papers. So, if the terms of an agree- 
ment which is stamped and executed be altered, and the alteration be 
indorsed on the same paper, a new stamp is necessary. But if a con- 
tract is signed by one party, and previously to the accession of the 
otlier a neAv stipulation is inserted, the agreement is single and entire, 
and requires but one stamp.^ 

But many cases go to show that several subjects of contract may be 
included in one instrument, impressed with one stamp, if the whole be 
manifestly one transaction, and no fraud is intended. Thus, a lease 
containing two demises at distinct rents was held to be sufficient if 
stamped according to the aggregate amount of rent. As, in Boase v, 
Jackson,^ where me plaintitf demised a slate-pit at S., and stone-quar- 
ries at M., under an indenture of lease, to hold the one from Lady-day 
1815, and the other from Michaelmas 1817, for the several terms of 
fouHeen years from the respective dates thereof, at the yearly rent of 
70/. for the slate-pit, and 130/. for the quarries ; it was held, that all 
the premises might be demised by one indenture of lease, and that one 
ad valorem stamp on the aggregate amount was sufficient, as the let- 
ting must be considered as one trtinsaction, there being no evidence of 
an intent by the parties to defraud the revenue. So where a bond for 
tile performance of covenants or agreements (other than for tlie pay- 
ment or transfer of any sum or annuity, or share in the stocks or funds) 
is contained in the same deed with other matter, it is only once charge- • 
able ; and the deed indorsed on a former deed as a further security for 
advances under the first deed, is exempted under the 48 Geo. III. 
c. 149 from tin ad valorem duty, provided tjie first deed is properly 
stamped according to the value. But where a bond and mortgage are 
executed on the same day, for securing the same sum of money, but 
bearing different dates, an ad valorem duty on each is requisite.* So 
several letters may be offered in evidence to prove an agreement between 
parties who shall have written them, if one of them be stamped with a 
duty of 1/. 15^f., they being considered as one transaction. 

Where there are several parties to an instrument, whose interests 
relate to the same thing, a single stamp is sufficient. As, where seve- 
ral persons enter into an agreement to refer a cause to arbitration, such 
agreement and the award require each but one stamp. So in the case 
of an agreement relative to prize shares, though several as to each, one 
stamp only is required. 

» Rex V. Ridgwell, 6 B. & C. 665. * 6 Moore, 8 B. & B. 185. 

» Nicholson v. Smith, 3 Starkie, litii. » Wood v. Morton, 4 M. A R. 678. 

* Knight V. Crockford, 1 Esp. 18S. 


s 
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If a paper be produced with a single stamp, and it appear to have 
contained originally two distinct agreements, one of which is erased, 
the stamp is primd facie sufficient, and it lies upon the opposite party 
to show that both agreements were on the paper at the time the stamp 
was affixed.^ If two pereons, by agreement in writing, lay a wager, 
and then, by another agreement indorsed on the first, agree that the 
bet shall be doubled, it requires two stamps.^ But if there be one 
stamp only, the instrument is evidence of the first wager.® 

Time and Manner of Stamping, — Deeds, agreements, and writings 
in general may be stamped at any time after execution, on payment of 
61. penalty (37 Geo. III. c. 136); and if within twelve months, the 
commissioners may remit the penalty, on sufficient reasons being 
stated to them by affidavit. But if a deed has been stamped and 
executed, and is found to require a further progressive duty, the pen- 
alty on such further stamp is lOZ.^ Where the stamp is affixed after 
execution, the solicitor to the commissioners must first authenticate it. 
Agreements (formerly liable to a 20s. stamp, but now by 7 & 8 Vic. 
c. 21, to a duty of 2^. 6e/.) may be stamped within fourteen days after 
they have been made or entered into; but after that time, only upon 
payment of a penalty of lOZ. besides the duly. Soldiers’ and sailors’ 
powers may be stamped within three months without a penalty. 
Receipts may be stamped within fourteen days after execution, on 
payment of the duty and 61, penalty ; and within one calendar month 
on payment of the duty and 10/. But the stamp on bills and pro- 
missory notes must be affixed before writing the document. ScmIso 
bills of lading, charterparties,® policies of insurance, powers of For- 
ney for the appointment of proxies to vote at meetings of railway or 
other companies,^ cannot be stamped after execution. 

Consequences of Instruments not being duly Stamped. — In general, 
the stamp acts do not render instruments void which are not properly 
stamped, but merely subject the parties to penalties, to enforce the 
duties, and prohibit the instruments being used as evidence unless 
• stamped ; neither can parol evidence be given, so as to get over the 
difficulty. In the case of a bill or promissory note, the original debt 
may in general be recovered. But a note given for an apprentice fee 
cannot be enforced, if the indentures are void for want of a stamp, 
even though the master has supported the apprentice for a time. 

> Waddington V. Francis. 5 Esp. 182. been executed or si/qniedbj the party thereto 

* Robson V. Hall, Peake’s N.P.C. 127. who shall have first executed or signed the 

3 Id. ib. Reed v. Deere, 7 B&C. 264. same, it shall be lawful for the commis- 

* In case of accumulated penalties, pne sioners to stamp the same upon payment 

penalty of 10/. may be taken.>^7 Geo. III. of the duty, without any penalty; or if 
c. 136, §2. brought alter that time and within one 

® 5 & 6 Vic. c. 79, § 21. Any person calendar month, upon payment of the 
making or signing a bill of lading not duly duty and a further sum of iO/. by way of 
stamped incurs a forfeiture of 50/. And penalty. 

the Commissioners of Stamps are prohi- * 7 diS Vic. c. 21, §7. The Coxnmis- 
bited from stamping any bill of lading, or sioners of Stamps are prohibited itom stamp* 
any charterparty, or any agreement, con- mg any such power of attorney, appointiim 
tract, memorandum, letter, or other writing on nominating a proxy, after the same riwU 
chargeable as a charterparty, after the same have been signed by any person. And any 
shall have been executed or signed by any person making or signing any such power 
party ; except that if a charteiparty, or an or unstamped paper, and any person voting 
instrument chargeable as a charterparty, be or attempting to vote as a proxy in pursu* 
bro'\< 7 ht to the Head Office within fotui^n ance thereof, are liable to a penuty of SO/,; 
days after it shall bear date, and shall have and every vote so given is void. , 
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Where the original debt is resorted to, if in attempting to give 
parol evidence of it, it turn out that there has been a wntten contract 
not duly stamped, the plaintiff will be nonsuited* 

Any unstamped document may, however, be sometimes used as evi- 
dence of collateral facts. 

Spoiled stamps are in general allowed for at the Stamp Office, and 
others, or their value in money, riven in lieu thereof. 

The days for the allowance oi spoiled stamps at the Head Stamp- 
office are Tuesdays, Thursdays, and Saturdays, from 12 to 2 o’clocK. 
If parties reside within ten miles of London, application must be made 
within six calendar months from the time the stamps became spoiled, 
when not upon executed instruments ; and when upon such instruments, 
within six months from their date. If parties reside beyond tlie said 
limit of ten miles, the application must also be made within six months 
from the date, when the stamps are upon executed instruments j but in 
all other cases within twelve months from the date of the stamps 
becoming spoiled. The affidavit in support of the application, when 
not made before a commissioner at Somerset-house, must be upon a 
stamp of 2s. 6d., and made before a master extraordinary in chancery. 
The deeds executed in lieu of the spoiled ones should be produced. * 

Bill stamps signed by the drawer are not allowed for, unless upon 
oath that they have not been presented for acceptance. 

Sale of Stamps . — To prevent the extensive forgeries of stamps that 
formerly took place, the 3 & 4 Wm. IV. c. W provides, that the 
commissioners may grant a licence, free of expence, to any person to 
self stamps, on such person entering into a bond (exempt from duty) in 
100/. penalty not to sell stamps other than those received. from the head 
offices at Westminster or Edinburgh, or from some duly appointed dis- 
tributor. Such licence to be revocable at the pleasure of the com- 
missioners. One licence and one bond are sufficient for any number of 
partners. The licence to contain the Christian and surname and place 
of abode of the person to whom it is granted, and a description of his 
house or shop ; but not to authoi-ize the party to deal in stamps at any 
other places than such as are s])ecifled therein. 

Ana no person (other than a distributor or sub-distributor) can deal in . 
stamps in any part of Great Britain without such licence, under 20/. pe- 
nalty for every offence, Jind double the penalty if the stamps are forged, 
together with all other legal consequences of selling, uttering, or having 
in possession false, forged, or counterfeit stamps. But any person 
employed to prepare, write, or engross any instrument liable to stamp 
duly may charge his employer with the amount of the stamps thereon, 
without naving a licence to vend stamps. 

Licensed venders must have their names at full length painted in 
Roman capital letters (one inch at least in height, and of a proportionate 
breadth) in front of their shop, together with flie words Licensed to SeU 
Stamps^ under a penalty of 10/. But, in the case of several persons in 
copartnership, it is sufficient if the name of one of them is so painted. 
Unlicensed persons affixing such notice forfeit 10/. a day. 

* By a recent arrangement, spoiled Nottingham, York, Le^ester, Newcastle- 
Btamps can be recovered on application on-Tyne, Bristol, and Norwi^, who are 
to the distributors of stamps at Liverpool, empowered to administer afndavits on 
Bfanchester, Chester, Hull, Binningnam, unstamped paper, tree of expense. 
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Premises of licensed dealers may be searched for counterfeit stamps 
by any officer of the stamp duties, under warrant of the commissioners. 

Any person hawkiTig stamps (whether licensed to deal in stamps or 
not) at any place other than the house or shop in which he resides or 
honajide carries on trade or business, forfeits 20/. above any penalty 
to which he is liable for dealing in stamps without a licence ; and any 
person, without any other warrant than this act, may apprehend any 
person so hawking, and take him before a justice of the peace having 
jurisdiction where the offence is committed; and if he shall not imme- 
diately pay the penalty, the justices shall commit him to prison for not 
less than one or more than three calendar months, unless the penalty 
be sooner paid; and all stamps found in his possession are forfeited, 
and are to be delivered over to the commissioners. 

The allowance on the purchase of stamps at the Head Office is ZOs. 
per cent to persons purchasing to tlie amount of 30/. at one time ; but 
no discount is allowed in respect of stamps impressed upon paper which 
has been previously WTitten upon. On receipt stamps the allowance is 
7L per cent on taking to the amount of 61. at one time at the Head 
Office, or of one pound at a time of any distributor or sub-distributor 
at a distance of ten miles from the Head Office; and no chargci is 
made by the commissioners for the paper upon which receipt stamps are 
printed. Persons desirous of having their own paper or parchment 
stamped with receipt stamps, on wdiich any special form is printed, may 
have the same allowance made on taking it to the Head Office to be 
stamped in quantities not less than 61. at a time. No person selling 
receipt stamps is to charge for the paper on which the same are printed, 
or under any pretence to charge more than the amount of the stamp duty, 
under penalty of 10/. But this is not to prevent any person from 
making a charge for any bound book of receipts, or for any folio 
sheet of paper containing not more than one stamp, or for any skin 
or piece of vellum or parchment whereon tuich stamp is impressed. 
9 Geo. IV. c. 27. 

The execution of the stamp laws is in general entrusted to justices of the 
peace, who have power to hear and determine all cases arising out of 
them, and generally to mitigate the penalties to a certain degree; but 
the party convicted may appeal to the next sessions. Foi'gery of 
stamps is felony, and was formerly punishable with death ; but by the 
2 Wm. IV. c. 66. and the 2 & 3 Wm. IV. c. 123, the punishment is 
commuted to transportation for life. Persons knowingly having forged 
dies or stamps in their possession, or fraudulently affixing stamps cut 
or torn from parchment or paper, or erasing names, dates, sums, or 
other matter, with intent to use the same again, are guilty of felony, 
and liable to transportation for seven years or for life, or to be impri- 
soned for two years or not exceeding four.^ And the houses of per- 
sons suspected of being concerned in the forging of dies or stamps, or 
other felonious acts, may be searched by a warrant of a justice of 
peace.- Other frauds against this department of the revenue are pun- 
ishable on conviction by indictment or information, at the discretion 
of the court where the party is tried.® 

* 3 & 4 Wm. IV. c. 97, § 12. 


•Id. §18. 


See generally Chitty’g Stamp Acta 
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STAGE CARRIAGES. 

The duties on stage carriages are under the management of the Com- 
missioners of Stamps, and are deemed stamp duties. By the 2 & 3 
Win. IV. c. 120, as amended by 5 &6 Vic. c. 79, the following 
duties are imposed and regulations enacted : — 

Duties on Stage Carriages.-^i5 8 l 6 Vic. c. 79.) 

For every Original Licence taken out yearly by the person who shall keep, 
use, or employ any Stage Carriage in Great Britain, that is to say, — 

For every such Stage Carriage . . . . .330 

And for every Supplementary Licence for the same carrii^e, taken out in 
any of tlie cases provided for during the period for which such Original 
Licence is granted . . . . ... 0 6 0 

And for every Mile wliich such Stage Carriage is licensed to travel . .001^ 

Duly in respect of Passengers conveyed by Carriages upon Railways. 

For and in rcsi)cet of all passengers conveyed for hire upon or along any Railway, a 
duty at uTid after the rnte of 5/. for 100/. upon all sums received or charged for the 
hire, fare, or conveyance of all such passengers. 

Every carriage used for conveying passengers for hire to or from any 
place in Great Britain, and which travels at the rate oifour^ miles or 
more in the hour, is, without regard to the form or construction 
thereof, to he deemed a stage carriage^ provided the passengers or any 
of them are charged separate fares. 

Commissioners of stamps, or their officers in the country, may grant 
licences, renewable annually, to any person of the age of 21 ; and with 
every licence a pair of plates is delivered. Persons in arrear for duties 
or penalties are not entitled to a fresh licence until payment of arrears. 

A [lerson applying for a licence must sign a requisition, in a form 
provided by the commissioners, containing the names and places of 
abode of the applicant and all the proprietors. Omitting the name of 
a proprietor in such requisition subjects the party to a penalty of 10/. 
and inserting a false name &c. is a misdemeanor. 

The licence specifies the name and place of abode of every pro- 
prietor, the number on the plates, the extreme places from and to 
which the carriage is authorized to go, the route, the distance between 
such places, the number of journeys, and the total number of miles 
upon which the duty is assessed (either separately or in conjunction 
with other licensed carriages) wdthin the day, week, or month, as the 
commissioners think fit, the days of the week on which it is to be used, 
and the greatest number of outside and of inside passengers. 

Licences are in force till the first Monday in October following their 
date. But persons desirous of discontinuing may give notice to the 
commissioners &c., and, on giving up the licence and plates, will be no 
Ioniser chargeable with duty. Plates must also be delivered up on the 
expiration of the licence, or the duties continue payable. 

Jf any alteration takes place in the proprietorship of the carriage, 
in the number of its journeys, or the days of performing the same, or 
in the route, a supplementary licence must be obtained. 

The duties may be compounded for by the day, week, or month \ 
and in such case the amount is specified in the licence. 

* C & 7 Wm. IV. c. 65. It wiis three miles under the 3 & 4 Wm. IV. c. 140. 
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Commissioners may make an allowance of duties for journeys not 
performed ; but the penalty for rendering a false account is 50/. 

Persons keeping stage carriages without a licence are liable to the 
duties over and above the penalty. A separate licence is required for 
every pair of plates. Persons using stage carriages contrary to their 
licences, or with improper plates, are deemed to use them without a 
licence. But the representatives of persons licensed may use stage car- 
riages for thirty days without further licence. N ew plates are deuvered 
in heu of defaced or lost plates, upon payment of 10^. for each pair. 

The penalty on plying for hire with carriages not having plates thereon, 
is 20/. if the owner, and 10/. if a driver merely. Offenders may be 
conveyed before a justice of the peace, and the carriages taken to the 
green-yard or other place for safe custody, as with hackney coaches. 

On each side of every stage carriage must be painted, in letters at 
least one inch in length, the name of a proprietor and the places from 
and to which it is licensed to travel, under a penalty of 51. And, by 
5 & 6 Viet. c. 79, there must also be painted, in words at length, and 
in letters at least one inch in height, on the outside at the back, and also 
in the inside, and if constructed to carry passengers in different com- 
partments, then in each such compartment, the number of passengers 
it is constructed to carry in the whole, and on the outside and in the 
inside thereof respectively, and in each such compartment, under a 
penalty of 10/. on the proprietor for the omission, or for stating a 
greater number than the carriage is constructed to carry, according to 
the regulations of the act ; which require, that for every passenger 
there shall be allowed on an average a space convenient for sitting of 
16 inches, measuring in a straight line lengthwise on the front of 
each seat. And for carrying a greater number, the driver and con- 
ductor or guard are liable to a penalty of 51. Children in the lap 
under five years of age are not reckoned. Any constable or other 
peace officer at any time, and any person travelling or having imme- 
diately before travelled by a stage carriage, may measure the seats, in 
order to ascertain the number of passengers the carriage is constructed 
to carry ; and any person obstructing is liable to a penalty of 51. 

No stage carriage the top or roof of which is more than 8 feet 6 inches 
from the ground, or the bearing of which on the ground is less than 
4 feet 6 inches from the centre of the track of the right or off wheel to 
the centre of the track of the left or near wheel, is allowed to carry more 
than the number of outside passengers hereinafter mentioned, viz. not 
more than^ve outside passengers, where it is constructed to carry not 
exceeding nine passengers in the whole; not more than eight outside, 
when constructed to carry in the whole exceeding nine and not exceed- 
ing twelve passengers; not more than elevefi outside, when constructed 
to carry in the whole exceeding twelve and not exceeding fifteen pas- 
sengers ; not more than twelve outside, when constructed to carry in 
the whole exceeding fifteen and not exceeding eighteen passengers ; 
and not more than t?w additional outside for every three additional 
passengers which it is constructed to carry in the whole. And if any 
greater number of outside passengers be carried than is here allowed, 
the driver and the conductor or guard thereof shall respectively for- 
feit the sum of 5/. 
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The enactments respecting the inscnptionsi outside passengers, and 
luggage, do not extend to mail coaches carrying not more tnan four 
outside passengers. 

The driver of any stage carriage drawn by three or more horses 
quitting the box or horses without delivering the reins into the hands 
of some fit person, or before some person is placed at the horses’ heads; 
or such person leaving the horses before the driver has returned ; or 
the driver of any stage carriage permitting any other person to drive, 
or quitting the box without occasion, or concealing or misplacing 
plates; or the guard discharging fire-arms unnecessarily;; or the 
driver or guard neglecting to take care of luggage, asking more than 
the proper fare, refusing to account to their employer, or assaulting or 
using abusive language to any person, or endangering passengers or 
property through negligence, intoxication, or wanton or furious driving, 
are liable respectively to a penalty of 61. for every such offence. 

Metuopolitan Stage Carriages. — Under this designation, cer- 
tain provisions were made by 1 & 2 Vic. c. 79, which have been since 
replaced by 6 & 7 Vic. c. 86, for the regulation of the London omni- 
buses and short stages near town. 

Metropolitan stage carriage, as defined by the last-mentioned act, 
includes every stage carriage except such as shall on every journey go 
to or come from some place every part of which is beyond the distance 
of ten miles from the General Post Office. The proprietor of every 
such carriage is required to keep distinctly painted, both on the out- 
side and inside of the same, in such a manner and in such a position 
as shall from time to time be directed by the registrar, the words 
** Metropolitan Stage Carriage,’’ or such other words as the registrar 
shall direct, together wdth the number of the Stamp-office plate rela- 
ting to such carriage ; and shall also, on the inside of every such 
carriage, keep distinctly painted in a conspicuous manner a table 
of fares to be demanded of passengers ; and the fares therein spe- 
cified shall be deemed to be the only lawful fares, and may be 
recovered by the driver or conductor, as in the case of hackney car- 
riages, in a summary way before any justice of the peace. And 
every proprietor making default in the premises shall forfeit 20s. for 
every offence. 

A variety of provisions are then madefof* the regulation of the drivers 
and conductors of these vehicles, who are required to take out a licence 
annually, which costs 6s., and to wear metal tickets or badges; but as 
these provisions apply also to the drivers of hackney carriages, we shall 
refer to them more particularly under that head. See post, 145. 

HACKNEY CARRIAGES. 

The regulations as to hackney carriages in and near London were 
consolidated by the 1 &; 2 Wm. IV. c. 22, all former acts being re- 
pealed. The collection of the duties is placed under the management 
of the Commissioners of Stamps, and the same are declared to be 
stamp duties. 

A hackney carriage within the meaning of this act is defined to 
include every carriage with two or more wheels used for the purpose 
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of standing or plying for hire in any public street or road at any place 
within the distance of Jive miles from the General Post Office, what- 
ever be the form or construction, or the number of persons it may be 
calculated to convey, or the number of horses by which it shall be 
drawn ; but not to extend to any stage coach used for the purpose of 
standing or plying for passengers to be carried for hire at separate 
fares, and duly licensed for that purpose, and having thereon the 
proper numbered plates required by law. 

No hackney carriage is to be used without a licence from the 
Commissioners of Stamps, and a plate with a number corresponding 
with the licence received from the Stamp Office affixed thereon, under 
10/. penalty on the driver if he is also the owner, and 5/. if not the 
owner; who may be carried before a magistrate by a peace officer, and 
the carriage and horses driven to any livery stable &c. for custody. 
If the party be the owner, they may be detained and held liable for 
all expences and penalties ; and if such arc not paid within hve days, 
may be sold to defray the same. If he be the driver merely, he is, in 
default of payment of the fine &c., liable to tliroe months imprison- 
ment; and if the expences be not then paid, the carriage &c. may in 
like manner he sold to pay them. Similar rules apply to leaving 
coaches in the street unattended ; but in such cases the penalty is 20.'?. 
A penalty of 5/. attaches for preventing any person by any means from 
seeing the number. 

The commissioners may refuse licences to those whose former li- 
cence they have ^evoked, or who are in arrear for duties, or are under 
twenty-one years of age, or have been convicted of felony or of know- 
ingly receiving stolen property. Licences may be granted without 
limitation as to number. 

In the requisition for a licence, the party must state the names of 
all the proprietors and their residences, under 10/. penalty ; and in 
case of a change of abode, notice is to be given within seven days, 
under 21, penalty. The price of the licence is 5/. ; and the duty lOs, 
per week, to be paid in advance on the first Monday of every month. 
Upon discontinuing to use any carriage, the proprietor is to give no- 
tice in writing to the commissioners, and at the time appointed must 
give up the plates, under 10/. penalty. The carriage, horses, and 
harness are liable to be seized for arrears of duties, whether in the 
party's hands or in those of others. 

Drivers maybe compelled to go any distance not exceeding five miles 
from the General Post Office or from the place where they are hired, 
under 21, penalty ; and hackney coaches standing in the street, though 
not on the stand, may be compelled to take a fare. If they are sum- 
moned for refusing, and thJJr prove that they were actually engaged at 
the time by another fare, and rejected the first with civility, they are to 
receive compensation for loss of time. Drivers may ply on Sundays ; 
and if they do, must take whatever fares may offer, as at other times. 

The /am for hackney coaches drawn by two horses are, 1 . 9 . for the 
first mile or under, and Gd, for every other half mile or under. By 
time^ they are D, for the first half hour or under, and 6d, for every other 
quarter of an hour or under. Cab fares are two thirds of the above. 

The price of the fare may be reckoned, at the option of the driver, 
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either by the time or distance. The driver can nnder no circumstances 
demand more than the legal fare^ but an agreement to take less is 
binding on him. If desired to wait at any place, the driver cannot 
refuse, but may demand a reasonable deposit ; and he is bound to wait 
no longer than the time for which the deposit is equivalent. 

As to hack fay^esy if a coach be discharged at any place beyond the 
limits of the metropolis (a circle of three miles radius from the General 
Post Office) after eight in the evening and before five in the morning, 
the full fare to the nearest point of the limits, or to any stand beyond 
the limits where the coach \^s hired, at the option of the fare, is to be 
paid in addition to the regular fare. If discharged at any other time 
of the day, half back fare is to be paid, if the distance is four miles or 
more beyond the limits. Persons refusing to pay the fare, or doing 
any damage to the coach, are liable to a month’s imprisonment with 
hard labour. 

Property found in coaches is to be taken within four days to the 
Stamp Office ; and if claimed, the expences are to be paid, and the 
coachman rewarded. If not claimed within a year, it is given up to 
the coachman, on application within a month, or sold. 

Check strings are to be provided and held by the driver, under 
2(h. penalty ; and the same penalty attaches if the driver takes up any 
other person against the consent of the fare. No two coaches are 
to stand by the side of each other (except in Palace-Yard), or across 
the street, or within eight feet of the curb stone, under 20^. penalty; 
and, under the like penalty, ten cleai* feet are to be left after every 
fourth coach on a stand. Improper conduct or even rudeness in the 
driver subjects him«to 5Z. penalty, or two months imprisonment ; and 
it endangers the proprietor’s licence, if he is to blame. 

Daivnas, Conductors, and Watermen. — By 1 & 2 Vic. c. 79, 
since replaced by G & 7 Vic. c. 86, further regulations have been made 
for the regulation of hackney carriages and metropolitan stage car- 
riages, and especially for licensing the drivers and conductors thereof^ 
and the watermen employed at the coach-standings. 

For the purpose of granting such licences, a public officer, styled 

The Registrar of Metropolitan Public Carriages,” is provided. 
On each licence is imposed a stamp duty of 6s . ; and with the 
licence is delivered a metal ticket, to be worn by the person licensed 
at all times during his employment, and whenever he is required to 
appear before a justice of peace, on pain of forfeiting 40^. 

No person shall act as the driver of a hackney carriage within the 
limits of this act,' or as the driver or the conductor of a metropolitan 
stage carriage,' or as a waterman, without having a licence for such 
purposes respectively. And every person acting as such driver, 
conductor, or waterman, without a licence, and every licensed water- 
man acting at any other standing or place than those mentioned in his 
licence, and any person lending his licence or ticket, shall for every 
such offence forfeit the sum of 61 . ; and if any proprietor employ any 

^ The Jimits of the act include the city eludes every s^e carriage except such as 
of London and the liberties thereof, and the shall on every journey go to or come ftvm 
Metropolitan Police District ; and the term some place beyond the said limits. 
metropolitan stage carriage in^tbis act in- 

T 
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unlicensed person^ he shall forfeit 10/. In cases of unavoidable neces- 
sity, however, any competent person, though not licensed, may be 
employed for a time not exceeding twenty-four hours. 

Licences continue in force till the 1st of J une next after their date, 
except sooner revoked or suspended ; and on their expiration must, 
with the tickets, be delivered up to the registrar. Using a ticket 
after the expiration of the licence, or neglecting for three days to 
deliver it up, or wearing one without having a licence in force, or 
any thing resembling one, for the purpose of deception, subjects to a 
forfeiture of 5/. ; and any peace officer mty seize tne same. 

If a ticket be defaced or lost, a new one may be had on payment 
of 3s. Using a ticket on which the number is obliberated or defaced 
su^ects the party to a forfeiture of 405. 

^^orging or counterfeiting, or uttering any forged or counterfeited 
licence or ticket, or knowingly having such in possession, is a misde- 
meanor, punishable by fine or imprisonment, or by both, in the com- 
mon gaol or house of correction, and with or without hard labour, as 
the court shall think fit. Any person may detain any such forged 
or counterfeited licence or ticket, and any peace officer may seize and 
take away the same, for the purpose of being produced in evidence 
against the oifender. 

The proprietors of hackney carriages or metropolitan stage carriages 
are to hold the licences of the drivers or conductors, and produce 
them to any justice of the peace before whom a complaint is made 
against them, or they are liable to a forfeiture of 3/. ; and the justice 
may make an indorsement upon the licence, stating the nature of the 
offence of which the driver or conductor is adjudged guilty, and the 
amount of the penalty inflicted. 

A justice of the peace may revoke or suspend the licence of any 
driver, conductor, or waterman, convicted of any offence under this 
act or any other law. The licence so suspended or revoked, with the 
ticket belonging thereto, is to be thereupon delivered up to the jus- 
tice, to be transmitted to the registrar, who may, at the expiration of 
the period for which it is suspended, re-deliver it to the person 
licensed. Any proprietor, driver, conductor, or Vaterman refusing to 
deliver up a licence or ticket when required, incurs a forfeiture of 5/. 

If the driver of any hackney carriage or of any metropolitan stage 
carriage shall be guilty of any wanton or furious driving, or shall, by 
negligence, wilful misbehaviour, or other misconduct, cause any hurt 
or damage to any person or property upon any street or highway, or if 
any driver, conductor, or waterman snail during his employment be 
drunk, or make use of any insulting or abusive language, or any 
insulting gesture, or any misbehaviour, he shall for every such 
offence forfeit any sum not exceeding 3/. ; or the justice, instead of 
inflicting such penalty, may forthwith commit him to prison for not 
exceeding two calendar months, with or without hard labour. A,nd 
where any such hurt or damage shall have been caused, the justice 
may award that the proprietor shall pay such a sum not exceeding 10/. 
as shall appear a reasonable compensation to the person^ggrieved or 
injured, which such proprietor shall be entitled to recover from the 
driver in a summary manner before a justice of the peace. 
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Every driver of a hackney carriage who shall ply for hire else- 
where tnan at some standing, or who by loitering or any wilful misbe- 
haviour shall cause any obstruction in any public street, road, or 
place; and every driver or conductor of a metropolitan stage carriage 
who by loitering or any wilful misbehaviour shall cause any obstruc- 
tion in any public street, road, or place, or shall improperly delay such 
carriage on any journey, or wilfully deceive any person in respect to 
the route or destination thereof, or who shall refuse to admit and carry 
at the lawful fare any passenger for whom there is room, and to whose 
admission no reasonable objectiop is made, or who shall demand more 
than the legal fare for any passenger, or who, for the purpose of 
taking up or setting down a passenger, or, except in case of accident 
or other unavoidable necessity, shall stop such carriage opposite to 
the end of any street, or upon any place where foot passengers 
usually cross the carriage way, or who shall ply for hire or passen- 
gers by blowing a horn or using any other noisy instrument within 
the limits of the metropolis as defined by 1 & 2 Wm, IV. c* 22 ; and 
every conductor who shall allow any person besides himself to ride 
upon the steps, or in the place provided for him ; and every driver 
of a hackney carriage, whether hired or unhired, who shall allow any 
person besides himself, not being the hirer nor any person employed 
by such hirer, to ride on the driving-box ; and every driver or con- 
ductor of a metropolitan stage carriage who shall smoke whilst acting 
in such capacity, after an objection taken by any person riding in or 
upon that carriage, shall for every such offence forfeit the sum of 20s, 

In cases of complaint against a driver or conductor, which must be 
made within sev^ days after the offenc% committed, any justice of 
peace may sum^n the proprietor to {^oduce the driver or con- 
ductor, and in default may inflict a fine not exceeding 405., and so 
from time to time until he produce such driver or conductor. But 
the justice, if he think proper, instead of issuing a second summons, 
may proceed to hear and determine the complaint. And any penalty 
inflicted upon the driver or conductor shall be paid by the proprietor 
who has failed to produce him, but it may be recovered back from 
such driver or conductor in a summary manner before a justice of 
peace. 

On the nonpayment of any penalty together with all costs and ez- 
pences, the justice may either adjudge the person convicted to be im- 
prisoned for two months in the common gaol or house of correction, 
or may issue a warrant for levying the same by distress and sale of 
his goods ; and if sufiicient goods be not found, may then imprison 
him as before mentioned. Proceedings before justices are final, and 
not removable to a superior court. 

J ustices may award reasonable compensation for costs and loss of 
time of himself and witnesses, to any driver, conductor, waterman, or 
proprietor, summoned before them by any person other than an ofiicer 
of stamps and taxes, or a police constabm, when the complaint is 
withdrawn or dismissed, or the defendant is acquitted. 

Waggons, carts, &c. driven in the public streets within five miles 
of the Post Office, must have the names and places of abode of the 
proprietors painted thereon, under 51. penalty. 
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POST HORSES. 

Duties on Horses let for Hire, and on Licences to let the same. 

£. s. d. 

For every Licence^ to be taken out yearly by every person who shall let any 

horse for hire . , • : ; , « • , * ‘ ^ ^ ® 

And for evcrv Horse let by the mile, at the rate charged for horses travelling 

post ; thk is to say, for every mile . . . . . 0 0 1 J 

And for every Horse let to go no greater distance than 8 miles . .Old 

And for every Horse let to go no peater distance than 8 miles, where he shall 

not bring back any person^ and shall not deviate from the usual line of road 0)0 
And for every Horse let for hire or used for less than 28 successive days, or 
in any other manner than as aforesaid ; • 

And also for every Horse let for hire for 28 successive days or longer, where 
he is returned in less time than 28 successive days and is not exchanged 
for another horse 

Or An lieu of such one fifth party 
For every day not exceeding 3 days . . . .026 

For every day exceeding 3, and not exceeding 13 . . . . 0 1 ,9 

For every day exceeding 13 and less than 28 . . . .013 

These duties were formerly under the management of the Commis- 
sioners of Stamps, hut were transferred to the Commissioners of 
Excise by the 6 & 7 Wm. IV. c. 44. They are payable, by tlio 2 & 3 
Wm. IV. c. 120, upon every horse let for hire, used eitlier as a saddle 
horse or for drawing any carriage or vehicle conveying any person, 
or for drawing any mourning-coach or hearse ; but not for horses used 
in drawing licensed stage carriages, hackney carriages in London, or 
carriages employed for the conveyance of fish. 

Horses used for drawing hackney carriages in any city, town, or 
place except London, in lieu of and as a composition for the duties 
on horses let to hire, are charged as follows, viz., 5^. per wxek for tlie 
horses used in drawing suclf hackney carriage if dra^n by two horses, 
and 35. if drawn by one horse only, provided the proprietors take out 
a licence for that purpose, and paint their names &c. on the carriages. 
But horses so used are not exempt from the post-horse duties, unless 
the carriages are regularly used for plying; and they must not go a 
greater distance than five miles from the general post office of such 
city or place, or they become chargeable to the post-horse duty. 

Licences to let horses for hire are granted by the Commissioners of 
Excise, or their collectors or supervisors ; and they continue in force 
from the day of the date until the 31st Januaiy ensuing. Persons 
letting horses for hire without having a proper licence are liable to a 
penalty of 10/. for every horse. No licensed postmaster can let horses 
at more than one place by virtue of one licence, under a penalty of 20/. 
And the words Licensed to let Horses for hire” must be painted on 
a sign or board, under penalty of 5/. On the death &c. of a licensed 
postmaster, his representatives may act under the licence for thirty days. 

Carriages kept to be let with horses are to be numbered, and have 
the name &c. of the postmaster painted thereon, under penalty of 10/, 
Postmasters and toll-gate keepers are supplied by the commis- 
sioners or their officers with proper tickets, to be delivered with the 
hire of horses on penalty of 10^; and no person need pay for more 
miles than are expressed in the ticket. The penalty for not filling up 
the ticket truly is 10/. The tickets are to be delivered at the first toll- 
gate, and check tickets received. Persons not producing tickets pay 


One fifth of 
the autn 
> chArmtd (iii- 
every letting 
for hire. 
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Post Horses. 

9c?. for every horse. Toll-gate keepers, for neglecting to demand 
tickets, or for other improper conduct relative to such tickets, forfeit 
10/. ; and the same penalty is imposed on persons neglecting to deliver 
tickets, or falsely alleging hired norses to be their own. 

Horses kept beyond the period for which they are hired are deemed 
to be retained on a new hiring. 

Postmasters receive from the commissioners papers intituled Excise 
Office Weekly Accounts;” in which they must Jnsert the day of the 
month, the month, and year on which every horse is let for hire, and 
from and to what place it is hired to go, the number of every carriage 
furnished therewitn, the Christian and surname of every postilion or 
driver employed, the sum charged for the hire where the postmaster 
elects to pay one-fifth thereof for the duty on such letting, the time for 
which let for hire or used, the number of horses let, and the number 
of miles the same are hired to go, or such of the particulars aforesaid 
as are applicable to each letting, and the duty payable for every horse. 
Whenever the postmaster lets any horses for hire for twenty-eight days 
or more, he must insert in his weekly account the number of horses 
so let, the day of the month, the month, and year on which the hiring 
commences, the number of every carriage furnished therewith, the 
Christian and surname of every driver employed, the time for which 
the same are hired, and the name and place of abode of the person 
hiring the same. He must also insert in such account a notice of every 
horse let for hire by him for twenty-eight days or more and which was 
returned to him before the expiration of the time for which it was let, 
the day of the month on which it was so returned, and the duty payable. 
Penalty for neglect, 20/. Such entries are to be made on the day the 
horses are let or returned, or on the next day, on penalty of 405. 

Every postmaster residing within five miles of the Head Office 
must deliver his weekly accounts, and pay the duties there, at the time 
appointed ; and every otlier, to the collector at the market town nearest 
to his place of residence, under penalty of 20/. The allowance to post- 
masters out of money duly accounted for and paid is 3d. in the pound. 

Persons letting horses are chargeable with the duty. Postmasters 
who cannot furnish horses must give tickets for horses furnished by 
others, and receive the duty. 

Neither farmers of the duties, nor collectors, are disqualified from 
voting at the election of members of parliament. 

The consent of the Commissioners of Excise is requisite to sue for 
penalties under this act. But penalties not exceeding 20/. are recover- 
able before one justice of the peace; one half to her majesty, and the 
other to the person suing. Officers of stamp duties are not disqualified 
from being witnesses. 

HAWKERS AND PEDLARS. 

Hawkers are itinerant traders, who go about from place to place, 
carrying with them and selling wares. Pedlars are hawkers of small 
wares. The expediency of the laws respecting these persons arises 
from their being less beneficial to the state, and their character less 
known, than local traders ; and in order to suppress them as much as 
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possible^ and at the same time to turn such suppression into a branch 
of revenue, the laws have charged certain taxes upon them. 

They are, by the 50 Geo. III. c. 41, obliged to take out an annual 
licence of 4/., and an additional licence of 4d. for every horse &c. with 
which they travel. A single act of selling a particular parcel of goods 
in this manner does not require a licence ; but all itinerant dealers who 
sell by retail, how extensive soever their transactions may be, must take 
out a licence. But it does not extend to a traveller wdio goes about 
and takes orders, andlifterwards conveys the goods to the persons who 
give the order. 

In order to obtain a licence, the party must produce to the Com- 
missioners of Stamps at Somerset House, or their deputies appointed 
in other parts of the country, a certificate of characteaand fitness, signed 
by the clergyman and two reputable inhabitants of the place where he 
usually resides, in a form prescribed by sec. 13 of the act. 

The packages with which they travel must be marked Licensed 
Hawker^’ together with the name and number of the licence, on 
penalty of lOZ. for each offence. Persons not licensed using such marks 
forfeit the like sum. 

A licensed auctioneer going from town to town by a public stage coach, 
sending goods by a public conveyance, and selling them on com- 
mission by retail or auction, is a trading person within the 50 Geo III. 
c. 41, § 6, and must take out a hawker^s and pedlar's licence. 

Any goods may, however, be exhibited for sale in a public market; 
and printed papers licensed by authority, or fish, fruit, or victuals, or 
goods bond fide manufactured by the trader or his known agents &;c., 
and the manufactures of Scotland by wholesale, may be vended without 
licence. So tinkers, coopers, plumbers, glaziers, harness-menders, and 
other persons usually trading in such matters and carrying about the 
matenals for so doing, do not require a licence. Nor need any whole- 
sale vender of the manufactures of Great Britain. Neither are coals, 
or, it should seem, turf, wood. See., prohibited from being sold without 
a licence. 

A licensed hawker, like a soldier, may set up any trade in his place 
of residence without having been apprenticed tnereto. 

Hawkers are prohibitea from hawking any spirituous liquors, tea, 
tobacco, or snufi, under any circumstances, on pain of forfeiting them 
and 100/., or of three months imprisonment ; and tney may be detained by 
any person, and carried before a justice for that offence. Trading in 
goods smuggled or dishonestly procured forfeits the licence, and inca- 
pacitates them from ever after taking out another. Neither can they 
sell by outcry, or by any kind of auction, except in tlie place of their 
residence, under 50/. penalty. Hawking without a licence subjects the 
party to 10/, penalty ; and a party having a licence should always carry 
It with him, since if he refuses to produce it to any person he is liable 
to the same penalty. 

Lending or borrowing a licence subjects the party to 40/. penalty, 
and forfeiture of the licence, with future incapacity to trade, unless it 
be to his bond fide servant; and forging a licence is 800/. penalty. If 
a constable or other peace officer refuse to assist in the execution ol 
these laws, he forfeits for each offence 10/. 
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ASSESSED TAXES. 

These consist of the duties on windows (and until recently on houses), 
on male servants, carriages, horses and mules, dogs, horse-dealers, hair 
powder, armorial bearings, and game certificates; and are by 43 Geo. 
III. c. 99, under the management of the Commissioners of Stamps and 
Taxes. 

Subordinate, however, to the principal board, district commissioners 
are apjiointed throughout the kingdom, who must, in all cases, be in- 
habitants of the district where they are appointed to act. In London 
and the circumjacent places, each must swear that he possesses property 
to the amount of 5000/. clear of all incumbrances, specifying wherein 
it consists. They meet annually, on or before the 10th April, in order 
to elect clerks and assistants, who remain in office for one year, unless 
there be cause for their earlier removal. 

Assessors are appointed by the district commissioners, whose duty 
it is to make out the assessments, which, when duly approved and 
signed by the commissioners,* are transmitted to the Tax Office. 

Collectors are also nominated and sworn in by the commissioners, 
who, in addition to the security to the commissioners, may be required 
by the parish to give security, because, in case of their default, the 
parish is liable to be re-assessed to pay any deficiency.' 43 Geo. III. 
c. 99, § 45. These, as w ell as the assessors, are liable to a fine of 20/. 
for any neglect or breach of duty. 

Where collectors and assessors are not appointed by the commis- 
sioners, justices may appoint them; and persons so appointed refusing 
the office forfeit 20/. 

Collectors are empowered to give receipts, but may take nothing 
beyond the assessment, except for the receipt stamp. They are remune- 
rated by 3e/. in the pound on all moneys paid in by them, except upon 
the duties under Schedule L. A demand for the assessed taxes should 
be made within ten days after they are due. 

Inspectors and surveyors are also appointed, whose principal duty 
is to certify to the commissioners, and give notice to the parties to be 
affected thereby, of charges which have been omitted. These are de- 
nominated surchargesy and though omitted for the first half year may 
be afterwards made for the whole year. If a surveyor or inspector be 
guilty of vexatious charges or corrupt practices, he forfeits his office 
and 100/. In case the surcharge is verified, double duty is payable; 
but if, on receiving the notice, the party make out a true list of all 
things for which he is chargeable, and deliver it to the surveyor ot 
inspector, together with a declaration containing a satisfactory excuse, 
attested by a credible witness, for the non-insertion of the articles in 
respect of which he is chargeable in the return, the double duty may 
be avoided ; other means of doing so are pointed out in the rules con- 
tained in 50 Geo, III. c. 106. 

For the purpose of preparing the assessments, lists are left annually 
by the assessors at every awelling house ; which must be duly filled up 

^ The 9 Sc 10 Vic, c. 56 provides forms of proceedings for assessed taxes as well as for 
the property and income tax. 
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and returned bv all persons liable. If a person lias two places of 
residence, he must make a return at each place, though he is only 
chargeable in one, except to the window tax. 

Persons may compound for their assessed taxes; and in such case 
they are not liable to any additional assessment, although they increase 
their establishment in the mean time. 

Appeals. — By 43 Geo. III. c. 99, § 24, persons having ground of 
complaint against either the assessment or surcharge may appeal to 
the commissioners, on giving ten days notice to the surveyor or assessor ; 
and by 48 Geo. III. c. 141, No. Ill, Rule 6, all appeals against the 
first assessment in every year are to be heard between the 20th August 
and the 20th September; and by No. IV., Rule 2, appeals against sur- 
charges between the 20th J anuary and the 20th February following. 
No assessment is to be altered till the appeal is heard; and if clerks or 
others alter them improperly, 50/. penalty attaches. 

No alteration of an. assessment is to be made, unless the party verify 
his grounds of reduction to the satisfaction of the commissioners, and 
give a true list, also verified, of all that he is chargeable with. The 
surveyor or inspector may attend to support the assessment. 

No person in the law is allowed to plead on behalf of another person 
before the commissioners ; whose determination is final, except where 
the party shall demand that a case shall be stated for the opinion of a 
judge. 

Distress Jhr Taxes. — Collectors having allowed a reasonable time 
to elapse after making a fonnal demand for the taxes, may distrain by 
the 43 Geo. III. c. 99, § 34; but if they do not allow such reasonable 
time, they may be liable to an action of trespass.^ And by 48 Geo. III. 
c. 141, No. V., Rule 6, if a collector advance the money to pay the 
taxes for the party liable, he may distrain in like manner within six 
months, though not afterwards. The distress is to be kept four days ; 
and if the taxes arc not then paid, the things distrained are to be sold. 

The collector, having a warrant from the commissioners, and a con- 
stable with him, may break open the house, in the day-time, if admis- 
sion is refused ; and if sufiicient property cannot be found, the party 
may be committed to prison. If parties remove to another district, 
leaving taxes unpaid in their former district, the commissioners of the 
district where the taxes are due certify the same to the commissioners 
of the place where they remove to, and the latter are empowered to 
distrain on them there. 

A distress for taxes has precedence over all other kinds of execution, 
unless the party issuing the latter process pay one year's taxes, if so 
much is due. Landlords are, however, excepted, whose distress for 
rent is good for one year's arrear. It seems that for arrears of taxes 
on houses or windows the goods of any person on the premises may be 
taken ; but on horses, carriages, dogs, and others mentioned in Schedule 
C to K, only the goods of the person can be taken, except in the in- 
stances specially provided for. 

Additional 10 per Cent, — By the 3 & 4 Viet. c. 17, an addition of 
10 per cent, or 2jf. for every 20^., is made to all assessments of the 
duties under the following Schedules from the 6th April, 18^. 

‘ Gibbs V. Stead, 8 Bam, & C. 528. 
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L— WINDOWS. (Schedule A.) 

d. 

J'or evftry dwelling-house, of the value of 5f. per annum or upwards, containing 

seven and not more than eight windows or lights 0 16 6 


Windows. 

L. 

«. 

d. 

Window!. 

L.. $ 

d. 


L. 

t. 

d. 

Window. 
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1 

1 
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23 

6 17 

6 

37 



... 12 

15 
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90 to 94 ... 

26 12 

3 

10 

1 

8 

0 

24 

7 5 

9 
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... 13 
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6 
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27 14 

9 

11 

1 

16 

3 

25 

7 14 

3 
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12 

01 

100 - 109 ... 

29 8 

6 

12 

2 

4 

9 

26 

8 2 

9 

40 

to 

44 

. 14 

8 

9 

1 110 - 119 ... 

81 13 

3 

13 

2 

13 

3 

27 

8 11 

0 

45 


49 

. 15 

16 

9 

1 120 - 129 ... 

33 18 

3 

U 

3 

1 

9 

28 

8 19 

6 

50 

- 

54 

. 17 

5 
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1 130 - 139 ... 

36 3 

0 

15 

3 

10 

0 

29 

9 8 

0 

5.5 

. 

59 

. 18 

3 

0 
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38 8 

0 

16 

3 

18 

(> 

30 

9 16 

3 

60 


64 

. 19 

17 

9 
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9 

17 

4 

7 

0 

31 

10 4 

9 

65 

. 

69 
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0 

3 
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9 

18 

4 

15 

3 

32 
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3 
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74 

. 22 

2 

6 
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45 2 

6 

19 

5 

3 

9 

33 

11 1 

6 

75 

- 

79 

. 23 

5 

0 
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3 

20 

5 

12 

3 

34 
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0 

80 

. 

84 
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7 

6 
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6 
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6 

35 
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_ 
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0 
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llULES FOR CUARGINO THE DUTIES ON WINDOWS. 


All exterior windows, however eonstriioted, are chargeable; as are all skylights, and windows 
in staircases, garrets, cellars, passages, and all other parts of dwelling-houses ; also every win- 
dow in any kitchen, cellar, scullery, buttery, pantry, larder, wash-house, laundry, bakehouse, 
brewiiouse. ami lodging room, belonging to any dwelling-house, whether within or contiguous 
to or disjoined from the body of the house. 

Every w indow extending so fur as to give light into more rooms, landings, or stories than one, 
is charged separate. When a partition or division between two or more windows tixedin one 
frame is of the breadth of twelve inches, the window' on each side is ch.irged as a distinct window. 

Every window which, including the frame, partitions, and divisions thereof, by admeasure- 
ment of the w'hole space on the aperture of the wall of the house on the outside, exceeds in 
height 12 feet, or in breadth 4 feet J) inches, is chargeable as two windows ; excent— 1. Windows 
which are not more than 3 feet ti inches in height, although above 4 feet y inenes in breadth ; 
2. Windows which w'ore made of greater dimen.^iuns previous to the 5th of April, 178&; 3. Win- 
dow’s in shops, workshops, and w arehouses emi)loyed solely for the purpose of tiade or as ware- 
houses, providcHl no person dwells in the same; 4, Windows in the eofl’ee-room, tap-room, or 
other public room of anv house licensed to sell w ine, ale, itc. ; and, 5, Windows or lights in 
farm-houses or dwelling liouses exempt from the inhabited house duly.— If the windows in anv 
dwelling-house cannot be conveniently numbered or measured without passing through such 
house, trie assessors are authorized to pass through the house, and externally to view and mea- 
sure the windows ; an<l in case of any aispute, the proof lies with the occupier. 

The duties are charged yearly, from the 5th of April, upon the occupier. 

Where any change in the occupation takes place after the assessment is made for the year, 
the duties are to be paid by the occupier, landlord, or owner for the time being. But where a 
tenant quits on the ti^rminatiou of a lease or demise, and has given notice to the assessor, the 
duty is discharged fur each entire quarter that the house remains unoccupied. Any house from 
which the occupier has bona fide removed, and which is w’hoilv unfurnished at the time of 
making the assessment, is to be considered as unoccupied, althougn left in the care of a person ; 
but if such house becomes occupied within the year of assessment, it is to be charged for such 
part of the year during which it may be occupied. 

Where any dw’elling house is let in different apartments, the landlord or owner is deemed 
the occupier ; but if he do not reside within the limits of the collector, the duties may be levied 
on the occupier, who is to be allowed the same out of the rent. 

Every house left to the care of a servant is chargeable *as if inhabited by the owner. 

Chambers in inns of court, universities, or public hospitals, are liable as an entire house ; 
and if containing less than seven windows are chargeable at the rate of 1». l)d. per window. 

Every tenement of a house divided into different tenements, is chargeable as an entire house; 
and if containing less than seven windows, at the rate of 1«. Od. for each window. 

No window is exempt from duty by reason of its being stopped uji, unless it be effectually 
done with the same materials as the outside w'all chiefly consists of. Nor is any window to w? 
opened or made, or stup(K'd up, unless six days notice is given to the surveyor. 

If any windiiw is opened after the eorainencement of the year’s assessment, and notice thereof 
is given to the assessor, the duty for such window is only to be charged for the remainder of 
the year, commencing from the end of the quarter preceding the opening of the window ; but 
in default of notice being given to the assessor, the duty is charged lor the whole of the year. 

Exemptions from the Duties on Windows. „ 

Houses belonging to her majesty or any of the royal family; and public oiBces. 

Hospitals, charity seho'>)s, and poor-houses, except such apartments as are occupied by the 
olBcers or servants ; and any room of a dwttllin«;-nouse licensed for divine worship, and us^ 
for no other pur^iosc. Where an exemption is claimed in respect of hospitals, charity schools, 
poor-houses, or licensed chafHds, notice must be given, under tne 4;> Geo. 1 1 1. c. 101, 1 17. 

Every farm-house bona fide used for the purposes of husbandry only, and occupied by the 
tenant of a farm at rack-rent of less than 200L a year, or by a person occupying an estate on 
any other tenure than as tenant at rack-rent, or occupying any such other estate and also a 
farm at rock-re^, the value of the whole being less than eq^uivalent to a farm at the rack-rent 
of apof. a year (reckoning the value of every estate occupied on any other tenure as equivalent 

IJ 



1S4> j]$§esit€d Taxeji, 

to double the omount of the like at rack-rent), is exempt from the duties on windows, provided 
the occupier does not derive an Income exceeding liiOx. u year from any other source.— 4 8c 5 
Wm. IV. C.73, M- 

The windows in any dairy or cheese-room belot.gingto and occupied witn any dwelling-house, 
provided the windows are made with splines or wooden laths, or iron bars or wires, and wholly 
without glass, and the wonls Dairn or Ckerfr-tiuom are painted on the outer door, and on the 
out ide of the windows, in large Koman letters. And by S7 Geo. 111. c. !it3, one g/»sed window 
or light in every dairx in a farm-hoUse. And by the 0 Geo. IV. c. 7, one glust*d window or 
light shall be allowed in any cbet*s*».Toom distinct from such dairy ; but the exemption shall 
not be claimed fur more than t>AO such windows in any one farm-house. 

Windows in any room used wholly for the purimse of carrying on any manufacture, and not 
having any internal commuiiieaUon with the dwelling-house, although adjoining thereto.— 
30 Geo. 111. c. iOl. 

Window’s in any shop or warehouse (not exceeding three) in the front and on the basement 
story of a dwelling-house occupied by any {lerson in trade who shall exiiose to sale any goods 
or rnerchandize. 4 Geo. IV. c. 1 1. 

I'enements, though formerly occupied as dwelling houses, are not to be charged when used 
for the purposes of trade only, or as warehouses or snops or counting-houst*8, no {terson dwelling 
therein except in the day-time, and tiie owner having a distinct place of residence. But all such 
teni'meiits must be brought into the assessment of the current year, although dtacharg<’d fur 
the preceding year ; and persons claiming relief must give notice to the assessor, who, on request 
made, shall be admitted in the day time, to inspect such tenements. - .07 Geo. lit. c. *25, $ I, v. 

Mills, places of manufacture, or warehouse s nut attaclied to a dw’clling-buuse. are not liable, 
though a servant is appointed to w’atch and guard the same in the niglit time, provided such 
servant be named in a licence to be obtained from the commissiuncTs of the district. — ^4. 

Poor persons occupying houses containing more than seven window s may claim exemption 
from payment of the duties on giving notice in writing to the assessors, stating thetr )H>verty. 
and annexing a certificate of inability from the minister or overseers ot churchwardens me. 


II.— HOUSES. (Schedule B.) 

These duties were repealed by 4 & 5 Wm. IV. c. 19, from 5th April, 1834. 




III.— MALE SERVANTS. 

(Schedule C.) 
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Bachelors pay i/. additional for each Sonant. 

For every Male person (not being a Servant) employed in any of the capacities 
mentioned in Schedule C, No. 1, if the employer be otherwise chargeable 
to the duties on Servants, or for a Carriage, or ibr more than one Horse .14 0 
— But if not so chargeable . . . . . 0 10 0 

For every Gardener, where the constant labour of one is nec;eH8ary . .14 0 

For every Waiter in any tavern, coftee-house, inn, ale-house, hotel, or eating- 

house (except occasional waiters) . . . . . 1 10 0 

For every ^rvant kept by a Stable- keeper to look after race or running horses 1 0 0 
For every person employed as an Under-keeper under a Game-keeper . 0 10 0 

For every Coachman, Groom, &c. kept to be let to hire for less than one year .15 0 
(The duty is paid by the person letting to hire ; but if the person hiring do not make 
a return thereof, then the progressive duty payable on servants shall be charged in 
respect of every such servant on the person hiring and making default, according 
to the number of servants retained by him, and he shall also forfeit for such 
default 50 /.) 


EXKMPnONS FBOM TUB DUTIBS ON MaLB SBBVANTS 

Butlers, manciples, cooks, gardeners, or porters employed by any of the Royal Family, or in 
either University, or in the coU^es of W estminster, Eton, or Winchester, or in Christ's Hos- 
pital, St. Barthoiomilw's, Guy’s, Su 1’homas%, Bridewell, Bethlem, or the Foundling. 

Servants emplot'ed in any trade, manafav*ture, or calling, or in husbandry, to earn a livelihood 
or profit, and not In asay capacity already chargeable. 

Riders or travellers, clerks, book-keepers or office-keepers, -Awards, bailiffs, overseers, or 
managers, and clerks tfnder stewards, bailiffs, overseers, or managers,— shopmen, warehouseanen, 
porters, or eeilannen<— and grooms, stable boys, or helpers in the stables, solely employed in thetr 
respective occupations by any livery stable keeper, horse-dealer, postmaster or other person 
liCenseci to let post-horses or eattlages for hire— .3 & 4 Wm. IV. c. stt. And where any licensed 
vietnalleT as in the acu described employs one male person only honaJkl> aud generally to carry 
oat beer, ale, or other liquors to customers, such person shall be considered a noner heiem 
exempt from doty, although employed occasionally to wait on tbegnests. 

Ostlers and helpers in the stables Of persons licensed to sell ale, wine, or other Uqaors by 
retail, or of stage-coach proprietors. 

Drivers employed by any person duly licensed to lot horses for hire, whetkBr Ueemsed as an 
ImikeepiT or not.-o m 7 Wm. IV. c. 03. 
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Kervattts b«ing the sons of the master, under 21 years of age.— ll Geo. IV. fc iWm. IV, c. 35. 

The duties on Stage Coachmen and Guards were repealed by 5 6 Viet. c. 30. from 

5th April, 1842. , 

Any male servant under the »tgt <?/ eighteen employed by a person residing In the parish or 
place in which such servant has a legal settlement, provided the exemption bo duly claimed. 
—4 & 5 Wm. IV. c, 73. 

‘ Roman Catholic clergymen who have taken and subscribed the oaths and declarations re- 
qulretl by law, are exempt from the additional charge as bachelors, provided the exemption be 
duly claimed.~'4 & 5 Wm. IV. c.73, $ 4. 

Officers serving in any regiment of horse or dragoons, or in any regiment of artillery, infamy, 
royal marines, royal garrison battalion, or corps of engineers, for so many servants (being 
soldiers in the same regiment) as may be allowed by the regulations of the service, in whatever 
capacity employed, and without regard to any other servants kept by them ; provided all such 
servant she returned and the exemption duly claimed. 5 8c (5 Wm. lY. c. 64. And this exemp- 
tion is extended by 6 & 7 Wni. IV. c. 65, to general officers and officers of the staff. 

Officers of the navy, of whatever rank, in actual employ, for any number of servants borne 
upon the ship’s hooks, in whatever capacity employed, and without regard to any other servants 
kept bv them ; provided all such servants he returned and the exemption duly claimed.— 5 8c 6 
Wm. i V. c. 64. 

Disabled officers on half-pay may keep one servant duty free. 

Under Gamekeepers are not to be assessed as additional servants, but to be charged at lOr. 
each per annum. 

IV.— CARRIAGES. (Schedclk D.) 


CARKIAGES WITH FOCR WHKELS. 


Eor 1 C.aiTiage . . . 6 0 0 1 For 6 Carriages . . each £B 4 0 

2 ditto . . jach G 10 0 7 ditto . . , s 8 10 0 

.3 ditto . » 7 0 0 1 8 ditto . . . » 8 16 0 

4 ditto . . « 7 10 0 1 9 ditto and upwards t 9 16 

.5 ditto . . . « 7 17 6 1 

And for every additional body used on the sfime carriage or wheels . .330 

For every Carriage with four wheels, each of leas diameter than 30 inches, drawn 
bv ponies or mules between twelve and tliirteen hands high (11 Geo. IV. 

& 1 Wm.IV, c. 3o). . . . . ..360 

For every ('Carriage with four wheels, drawn bv one horse, &c. . . 4 10 0 

For every Coach, Diligence, Chaise, &c. with four wheels or more, used as a 

. public Stiige Coach ,. . , . . .560 

For every four-wheel C!)arriage kept for letting to hire for a period less than a 

year, so that the Stamp Ciffice duty is not payable at such letting . .600 

- - - If drawn by one horse only (fi & 7 Wm. IV. c. 6.5) . . 4 10 0 

For every Carriage with two or more wheels kept for the purpose of being let for 

hire by a person duly licensed to let post-horses, and solely used so that the 
post-horse duty is payable in respect oi the liorses used therewith (3 & 4 
Viet. c. 71) . - . . . . .300 


For Common Carriers’ Carts, although somiftimes carrying passengers, but not 

paying the stamp othce duty . . . . . 2 10 0 

--- If less than four wheels (11 Geo. IV. & 1 W^m. IV. c. .3.5) , .150 


carriages with less than four wheels. 

For every Carriage with two wheels, whether kept for a person’s us«; or to be 

let out to hire, if drawn by one horse . . ..350 

--- If drawn by two or more horses . . . 4 10 0 

And for every additional body used on the same carriage or wheels , 111 <; 

Exrmptions. 


Carriages of the Royal Family ; hackney coaches duly licensed ; carriages kept by any maker 
of carriages for sale or for being lent to any person during the lime su^ persona’s carriage rtf 
the same dt^cription is under repair, and not employed for Ids own use, or let to hire, 
otherwise than as aforesaid. 

Carriages with four wheels of less diameter than 30 inches, or with three wheels, and drawn 
by ponies or mules under twelve hands high, or oxen or asses, if built according to the regulati(»ui 
prescribed for taxed carts, and not exceeding the value of 15/. and withoi^t springs. 

i airiages witlt less than four whetds, each of less diameter than 30 inches, kept by a person 
for his own use and not for hire, and drawn by a pony or mule not exceeding 12 bands in 
heiffht. 1 1 Geo. IV. 8 e I Wm.IV. e. .35. 


Garrisges with less than four wheels, kept by any person for his own use, and not for hire or 
profit (e^ept for the conveyance of prisoners or paupers, as hereinafUw »entiotted),and drawn 
by one horse, marc, gelding, or muk>> only, and not otherwise, whatever may 1^ the form or 
constiraidion of snob carriage, or the materials with which the same shall be bnilt or fitt^ up 
provided the mice or value of such carriage, together with the cushions and every oRier thiim 
used therewith or lielongiag thereto, shall not exceed the sum of 21/.; and provmed th^ 
such carriage shall have the Christian and surname and place of alKido and occupaiion or ealUns 
of the ow ner and of every owner thereof painted in words atlength, and in legible sadcwDsnicttOQs 


r^in and even surface, on the outside of such carriage, that is to say, upon the back part of the 
Imdy ; or If there Ik* no back part, then upon the panel on the right or off-side of the body ; or 
u there be no panel, then upon some other conspicuous part of the side ; or if there be no side, 
* By 7 Wm, TV. A I Vlct. c. 01, It i» sufflcistit if ihr lotttn W on* inah in hfifhi. 
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then upon the outer part of the right off-side shai^; and in such plain and conspiououa manner 
that the same shall be at all times visible, and legible. —G & 7 Wm. IV. c. G5. 

Oarriams with less than four wheels, built wholly of wood and iron, with springs (wholly or 
in part m metal), without any other than a tilted covering, and without any lining, apron, or 
cuMlon, and with the s(>at Hxed or suspended by slings or braces, such carriage not being on 
any occasion let or used fur hire or profit, hut kept ns a common stage cart, and used without 
firaod in* the affairs of husbandry, or in the carria^ of goods, or in the course of trade, although 
used occasionally fur the purpose of riding therein ; provided every such Common Stage Cart 
have the Christian and surname, residence and occupation or calling of the owner, and also the 
wor^ “ Common Stage Cart,*’ painted thereon in the manner hereinbefore prescribed. 


V.— HORSES, &c. (Schedules £&F.) 


)r 1 Horse 


£. s. < 
£1 8 

rf. 

9 

For 11 Horses 

each 

£. 

3 

s, 

3 

d. 

6 

2 do. 

each 

2 7 

3 

12 do. 

u 

3 

3 

G 

8 do. 


2 12 

3 

; 13 do. 

. tt 

3 

3 

9 

4 do. . 

• • • 

2 15 

0 

14 do. . . . 

a 

3 

8 

9 

5 do. 


2 15 

9 

15 do. 

. » 

3 

3 

9 

6 do. . 


2 18 

0 

16 do. . . . 

ti 

3 

3 

9 

7 do. 


2 19 

9 

17 do. 

. ft 

3 

4 

0 

8 do. , 


2 19 

9 

18 do. 

n 

3 

4 

6 

9 do. 


3 0 

9 

19 do. 

. w 

.3 

5 

0 

10 do. . 

• « ff 

3 3 

6 

20 do. and upwards 


3 

6 

0 

(The duties are to be paid annually for 
riding or for drawing any carriage for 

every horse used on any occasion for 
which duty is payable, or hired by the 





year or any longer period, and to be paid by the person using the same, 
except as after mentioned.) 

For every Horse, Mare, or Gelding kept for racing or running for any plate, 
prize, or sum of money, whether in the stable of the proprietor or^ther 
person (6 & 6 Wm. IV. c. 64) . . . . . 3 10 9 

(To be paid by the person having the charge thereof, in lieu of the several 
duties of 2/. 16s. charged hy the 44 Geo. III. c. 98, and of 1/. 8s. 9d. by 
the 48 Geo. III. c. 5.% and ‘.'>2 Geo. III. c. 93.)— 5 & 6 Wm. IV. c. 64. 

Horses let to hire for riding or drawing any carriage, for any period short of a 

year, in any manner so that the Stamp Office duty is not payable . .18 0 

(Which duty is chargeable on the person letting the same.) 

Horses or Mules used for nding or drawing, 1 3 hands high (4 inches to a hand) 1 ] 0 
Horses or Mules for labour, 13 hands high . . . . 0 10 6 

One horse used by a Butcher wholly in his trade . . ..189 

— Where two only are kept, for the second . . . .0106 

One Horse used by a Bailiff on a farm . . . ..150 

For every other Horse not kept for the purpose of riding or of drawing carriages, 

of the height of 13 hands, and for every mule, except for husbandry . 0 10 6 
CJarriers’ and Waggoners’ horses, not exce^ng 13 hands high, are charged with 
the same duty as draught horses. 

Exbmftions. 


Horses belonging to any of the Royal Family; post and stage-ooach horses liable to posting 
duties ; and horses kept by horse-dealers for sade. 

Horses of market gardeners, and mares kept for breeding, are also exempt. 

Horses kept by poor persons discharged from house duties ; by clergymen whose preferments 
do not produce more than ml. per annum ; by volunteer commanding officers; or by the privates 
or officers of volunteer cavalry, or of the cavalry i)r artillery of the Tine, 

Horses bona fide kept for the purposes of husbandry, or* fur drawing any carriage not liable 
to duty, although used when going to or returning from any place with a load ; or for riding to 
procure medical assistance— to or from market— to or from any place of public worship— to or 
b*om an election for a member of parliament— to or from any court of justice --or any meeting 
of Commissioners of Taxes, although occasionally used for other purposes in drawing bur- 
thens, and although occasionally used by the owner or let for the purpose of dt awing for hire 
or profit, provided they be not used for drawing any carriage chargeable with duty.— 4 8c S 
Wm. IV. c. 73, $ 7. 

And any person keeping any horse &c. bona fide for the purpose of husbandry, may use such 
horse 8cc. in drawing any carriage of the description of a taxed cart or common stage cart kept 
by such person for his own use, and built in such manner as to be exempt from duty, without 
being chargeable with duty. 

Any person occupying a farm or estate of irsf value than 5001 a year (estimated in the man- 
ner directed with regard to the exemption from window duties) and obtaining his livelihood 
princip^ly by husbandry on such farm or estate, is exempt from the duty for one horse keid 
for the purpose of riding, or of drawing any carriage not chargeable with duty ; provided he do 
not keep more than one which would otherwise be chargeable, and do not derive any proflioi 
income exceeding looL a year from any other source, and the exemption be duly claimed.— 
4&5 Wm.lV. c?73,^e; imdd&6 Wm. IV. 0.04,410. i| 

Any rrceor, vicar ^ or curate actually doing duty in the omch.or chapel of which he is rector 
dee. s any Honutn Catholic priett having taken and subscribed the oaths and declarations re- 
by law ; and any teacher or preacher if a eeparate congregation tf Prateetant Diteentere, 
srhose place of meeting is duly ie|^tered, having taken and subscriDed the oaths and ctecfac- 
fations reguired by Jaw, and not following any secular occupation except that of a school- 
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master, are respectively exempt from the duties for one hone kept for the pur^se of riding, 
or of drawing any carriage not chargeable with duty ; provided he be not possessea of an income 
of 1201. per annum, and do not keep more than one horse which would otherwise be c cj^geable, 
and the exemption be duly claimed.— 4 & .1 Wm. IV. c. 73, $ 5. 

A (mstmaster or innkeeper licensed to let horses to hire is not chargeable in respect of horses 
bona fide kept fur the purpose of being let to hire hy reason of their being abo used by bini fur 
the purpose of husbandry, or for drawing fuel to his dwelling-house, or manure, or hay, straw, 
corn, or fodder, to or from his stables or premises.— 4 & 5 Wm. IV. c. 7.3, § 8. 

The duty is not chargeable in respect of one horse bona fide kept and usually employed by 
any baililf upon the concerns of any farms with which he may be entrusted, and also in respect 
of one horse bonafidt^ kept and employed by any shepherd or herdsman solely in tending sheep 
or cattle; proYided these exemptions be duly claimed.— 4 & 5 Wm. 1 V. c. 73, $9. 


VI.—DOGS. (Schedule G.) 

£. s, d. 

For every greyhound kept by any person, whether his property or not .10 0 

For every nound, pointer, setting- dog, spaniel, terrier, or other dog of whatever 
denomination (except greyhounds), where more than one dog is kept, 
whether for his own use or any other pereon’s . . . 0 14 0 

Where one dog only is kept, of any denomination, except greyhounds, whether 

for his own use or another person’s . . . ..080 

(Which duty is to be paid by the person keeping such dogs.) 


Exemptions.— Dogs belonging to her Majesty or the Royal Family. 

Persons discharged from the duty on houses on account of poverty may keep one dog, not 
being a greyhound, hound, pointer, setting dog, spaniel, lurchei, or terrier. 

Wnelps nut aix months old at the time of returning the list are exempt. 

Dogs wholly used in the care of sheep or cattle; provided they be uot a greyhound, pointer, 
setting dog, spaniel, lurcher, or terrier, and the exemption be duly claimed.— 4 fic 5 Wm. IV. 
C. 73 $ 10. 

Any person may compound for any number of hounds kept by him for any year, on payment 
of the sum of 301. Where two or more persons join to keep such hounds, and do uoUeom pound, 
they are chargeable for each hound. 


VII.—HOR.SE DEALERS. (Schedule H.) 

Any person exercising the business of a Horse-dealer in London, Westminster 
and its liberties, the parishes of St. Mary-le-bone and St. Pancras, the 
weekly bills of mortality, or the l>orough of Southwark . . . 25 0 0 

--- In any other part of Great Britain . . . . . 12 10 0 

Exemptions.— P ersons selling horses bred by them are not deemed horse-dealers. 


VIII.- HAIR POWDER. (Schedule I.) 

Every person wearing hair powder . . . .13 6 

Exemptions,— T he Royal Family; naval and military officers, soldiers, volunteers; and 
clergymen whose income is under 100/. j>er annum. 


IX.-ARM01UAL BEARINGS. (Schedule K.) 

Persons using armorial bearin^^s and ke(>ping .a coach or other taxable carriage... 2 8 0 
Persons not keeping such carriage but chargeable to the house or window duty... 14 0 
•Persons not keeping such carriage nor chargeable to the house or window duty... 0 12 0 
BxPMmoTS.— The Roj al Family ; and public officers in respect of the insignia of office. 

X.--GAME DUTIES. (Schedule L.) 

For every Gamekeeper otherwise charged as a servant . . .15 6 

For every Gamekeeper not otherwise cnarged, and every other person . 3 18 6 

For everjr Game-dealing licence (not to be paid by those having a 3L 13s. 6d. 

sporting licence) . . . . * .220 

FiXKMiTtoNS.— The Royal Family, A gamekeeper may be appointed by the lord of a manor 
to kill game on the manor for his own use, or for the use of any other person specided in his 
appointment, and not for the use of the lord, without being chargeable with duty either os a 
gamekeeper or a male servant 1 Wm. IV. e. 3d. 

Persons taking or killing game without having taken out a certificate are liable to doubU 
duty.— 0 St 7 Wm. IV. c. e«, $ 8. 


Note.— addUional 10 per cent is added to all assessments under the fer^fcUng 
Schedules by 3^ 4 Viet, c, 17, from the Bth April, 1840; which addUumed duiy iSiobe 
computed on the total amount; but no fraction of a penny to be charged. 
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PROPERTY AND INCOME TAX. 

By 5 & 6 Viet. c. 35, tbe following duties are imposed upon the 
annual profits arising from property, professions, trades, and offices; 
being, in effect, a tax of sevewpence in the pound upon all incomes, 
amounting to 150/. or upwards, in Great Britain, from whatever 
source arising. These duties commenced from the 5th of April, 1842, 
charged under separate schedules, according to the source from whence 
the income is derived. ^ 


SCHEDULE A. 

For all lands, tenements, and hereditaments or herita^cfs, in Great Britain, there shall he 
charged yearly, in reelect of the propehty thereof, for every 20s. of the annual value, 
the sum of sevenpence, 

Tbe duties under this schedule arc assessed upon and payable in the first instance by the 
occupier or tenant, who is authorized to deduct the same from his rent, or so much thereof «« 
a rate of 7d. for every 20#. of rent payable by him to his landlord amounts to, all sums allowed 
by the commissioners being first deducted ; and the landlord, in like manner, is entitled to 
deduct 7</. in the pound from any rent-charge, annuity, fee-farm rent, rent-service, quit rent, 
feu duty, teind duty, stipeud to licensed curates, or other rent or annual pavment reserved or 
charged upon the land &c., which is paid by him. So, the occupier of lands, who is charged 
with the duty on any composition, rent, or nayment for tithes, is entitled to deduct the 
amount from such composition &c., on paying tne same. 

But for a dwelling house which v;ith the oinces &c. is under the annual value of 10f.,nnd also 
for lands and tenements let for a less period than a year, the a.sse.ssment is to be made on the 
landlord, but so as not to impeach the remedy of recovery from tbe occupier in default of payment 
by the landlord. So the duty on any house or tenement occupied by a minister of a ft»relgn 
state is to be paid by the landlord. 

Where a house is* divided into distinct properties, and occupied by distinct owners or their 
reyiective tenants, such properties are chargeable separately. 

The duties are to be assessed on all lands, tenements, and hereditaments, whether occupied 
at the time of assessment or not ; and where lattr/t charged to the duties in this .schedule are 
unoccupied, and no distress can be found, the collector may at any time afterw ards enter upon 
them when there shall be any distress, and .seize and sell the same. But the duties are not to 
be levied on any houne for the time it shall have been unoccupied. 

Gbnbkal Rule /or estimating the Annual Valve, — The annual value of land.s, tene- 
ments, and hereUitamcnls is the r<nt by the year at w'hich the same are let at rack rent, if 
the amount has been settled by agreement within the last seven years ; but if not so let at rack 
rent, then at the rack rent at which the same are worth to be lethy the year. Thi.sru]e extends 
to all lands, tenements, and hereditaments capable of actual occupation, of whatever nature, 
and for whatever purpose occupied or enjoyed, except the following: — 

1. Tithes, if taken in kind, to be charged on on average of the three preceding years. 

2. AH dues and money payments in right of the church or by endowment, or in lieu of tithes 
(not being tithes arising from land), on the like average. 

3. Tithe.s arising from land if compounded fur, and all rents and other money payments in lieu 
thereof (except rent-charges under the Tithes Commutation Act), on the amount for one year 
preceding. 

The duty in each of these cases to be charged on the person entitled to such tithes or pay- 
ments. or his lessee or tenant, agent or factor. But for compositions, rents, or other payments 
in lieu of tithes, the assessment may be made, if the commissioners think fit, on the occupiers 
of the lands from which such tithes arise, or on the persons liable to the payment of such 
compositions, rents, &c. 

4. Manors and other royalties (including all dues, services, or other casual profits), on an average 
of the seven preceding years. To be charged on the lord of the manor or person renting the same. 

5. Fines upon leases (not being parcel of a manor or ruvalty demisable b> custom) on the 
amount received within the last year. But if any part has been invested as productive capital, 
on which a profit will arise otherwise chargeable for the year in which the assessment is made, 
the commissioners may discharge such part from tbe assessment. 

6. All other profits from lands, tenements, and hereditaments not in the actual occupation of 
the party to be charged, on such a fair average the commissioners shall, on the statement of 
such party, judge nroper. To be charged on the receivers of such profits, or the persons 
entitled thereto. ‘ 

7. Quarries of stone, slate, limestone, or chalk, on the amount of profits of the preceding year. 

8. Mines of coal, tin, lead, copper, mundic, iron, &c., on an average of five preceding years, 

9. Iron works, gas works, salt springs or works, alum mines or works, water-works, streams 
of water, canals, inland navigations, docks, drains and levels, fishings, rights of markets and fairs, 
tolls, railways and other ways, bridges, ferries, and other concerns of the like nature from or 
arising out of any lands, tenements, or hereditaments, otn the profits of the year preceding. 

The duties in each of the last three cases to be charged on the person, 'corporation, of com- 
pany carrying on the concern, or their officers having the jaanagernent thereof, before paying 
the proceeds to the different members, or to tbe owner o|||be soil or projicrty, or to any ere- 
Oitor having any claim thereon. And the charge is to be made on tbe said profits exclmlvelj 
used or occupied in or about the concern. 

^ * This was originally imposed for a period of three years only; but by the 8 A 8 
Viet. c. 4, it is continued for a further term of three years. 
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Though the oompuUtton of dut^r in respect of a mine ii to be made in one aum« yet any 
adventurer therein may claim to be charged separately, and may set off his loss in one coneem 
against his profits in other concerns of the like nature. 

Dsduotiovs a>d Allowanors.-»1. Portheamountof tenths and flrstofru its, duties, and fees on 
presentations, paid by any ecclesiastical person within the year preceding. 2. For procurations 
and synodals paid by ecclesiastical persons, on an average of seven years preceding. 3. For 
repairs of collegiate churches and chapels, and chancels of churches, or of any college or hall in 
any of the universities of Great Britain, by any ecclesiastical or collegiate body, rector, vicar, or 
other person bound to repair the same, on an average of 2 1 years preceding. 4. For the parochial 
MMtes, taxes, and assessments upon any rent-charge under the Tithes (Jommutatiun Act, upon 
■w amount paid in the year preceding. 5. For the amount of the land tax, where the same 
^all not have been redeemed. 6. Fur the amount charged on lands, tenements, hereditaments, 
or heritages, by a public rate or assessment in respect of draining, fencing, or embanking the 
saine^ These deductions are not to be allowed in any case where they are paid by the tenant 
Allowances are also granterl for the duties charged on colleges and halls in the universities, 
in respect of the ]>ublic buildings and ofiices not occupied by any individual member, or any 
person paying rent for them ; on hospitals, public schools, alms-houses, and also on the lands, 
tenements, hereditaments, &c. belonging to any hospital, public school, or almshouse, or vested 
in trustees for charitable objects, so iar as the same are applied to charitable purposes. 

SCHEDULE B. 

For all lands, tenements, and hereditaments, in England, there shall be charged yearly, in 
respect of the occupation thereof, for every 20ar. of the annual value thereof, the sum of 
threepence-ha ff penny. 

For all lands, tenerneiits, and licrita^es in Scotland, there shall be charged yearly, in 
respect of the occupation thereot, for every 20 r. of the annual value thereof, the 
sum of twopence-half penny. 

These duties are charge^!, in addition to those under Schedule A, on all the properties 
directed tu be charged to the said duties, according to the General Rule before mentioi^, on 
the full amount of Ihe amtual valuf. except dwelling-houses w’ith the domestic offices thereto 
belonging, when such dwelling-houses are not occupietl with a farm of lands or of tithes, and 
sxCEjiT warehouses or other buildings occupied for the purpose of carrying on a profession or 
trade. 

This schedule is intended to charge the incomes of all who derive profits from the occupation 
of lands &c., and is made upon the supposition that the profits arising therefrom amount 
on an average in England to one half, and in Scotland to about one third of the rent, supposing 
the lands to be liable to tithes, and the tenant to pay all parochial rates, taxes, and assessments. 

When, therefore, the lands are tithe-free, or are subject to a rent-charge under the Tithes 
Commutation Act payable by the landlord, as it is presumed the tenant pays a higher rent in 
consequence, a deduction of one*eighth of the dutv is allovred. So when the landlord pays any 
rates, taxes, or assessments which are usually a charge upon the occupier, or any comjiosition 
fur tithes, the annual value is to be computed exclusive of such rates, taxes, and assessments, or 
composition. If, on the other hand, the tenant pays any taxes chargeable by law on the landlord, 
such as land-tax &c., th<t amount thereof is to be added to the rent in ascertaining the value. 

When the land is subject to a modus or eomposition real, and not subject to tithe, there shall 
be deducted from the duties so much as with the like rate on such modus or composition 
real, shall not exceed one-eighth part of such duties. 

Where lands arc subject to a modus or composition real in lieu of certain specific tithes, or 
are free from some and subject to other tithes, the value is to be taken at the rack rent for 
w'hich the land would let if wholly free from tithe, and one-eighth of the duty Is to be deducted, 
as in the ease of tithe-free land. 

Any person being lessee anti occupier of tithes taken in kind, or being the occupier of the 
lands from whence they arise, and compounding for the same, is charged at the rate of 2d. for 
every 20#. of the annual value. 

The profits from nurseries, market -gardens, and hop-grounds (except hop-grounds occupied 
with a farm, and not exceeding one-tenth part thereof), are charged according to the Rules in 
Schedule D, but are payable under this Schedule. 

Cattle-dealers and milk-sellers are subject to an assessment according to the ordinary rule in 
Schedules A and B, and for a further charge in respect of the proms of their trade under 
Schedule D. 

The commissioners are empowered to abate the assessment in case of loss by floods or tem- 
pests, both as respects the duty on the owner and on the occupier. 

In case of any change of occupation, the duties are to be collected ftom the oeeupler for the 
time being ; but the former tenant is liable for the arrears which accrued in his time, which 
are to be levied by the commissioners, and repaid by the tenant for the time being. 

SCHEDULE C. 

Upon all profits arising from annuities, dividends, and shares of annuities, payable to any 
person, politic or corporate, company, or society, whether corporate or not eorpo- 
rate, out of any public revenue, there shall be charged yearly, for every 204. of the 
annual amount thereof, the sum of seven-pence, without deduction. 

The duty is deducted from all dividends payable afrer the 5th April lS42,exo^ when the half- 
yearly payment does not amount to in which case it is to be accounted for under Bebedule B. 

It extends to all public annuities eimkterer payable in Great Britain, and to all annuitiee pay- 
able In Ireland out of the revenue of thS Untied Kingdom to or for the uae or benefit of any 
person not rettident in Ireland. And no person (other than a member of pasliaSMmt enthled io 
be exempted from the assessed taxes) shall be deemed to be reaident^in Ireland woo has been 
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absent for a period equal to aix months, either at one or several times, daring the year imMc- 
dlateiy preceding the day on which such dividends are payable. 

BxBMPTiONS.-oThe stock or dividends belonging to her majesty, any accredited minister of a 
fore^ state, commissioners for the reduction of Uie national debt, friendlv societies established 
under act of parliament (provided the sum assured to any individual does not exceed 30 
or the amount of annuity 30/.) savings banks, charitable institutions, British Museum, or funds 
applicable to the repairs of places of worship or colleges, are exempted. 

Claims fur exemption must be made in writing to the Commissioners fur Special Purposes, 
at the Head (Office for Stamps, veritted upon oath In such form as they shall direct; who will 
grant an order for repayment upon the receiver general of stamps and taxes, an officer M 
receipt, or collector fur taxes, or a distributor or sub*distributor of stamps, as may be nkoin 
convenient to the party. 

An}- person making a fraudulent claim is liable to a penalty of lOO^ and treble duty. 


SCHEDULE D. 

U^u the annual profits or gains arising or accruing to any person residing in Great 
Britain, from any kind of property whatever, whether situate in Great Britain or else- 
where, there Bhall be charged yearly, for every 2Us. of the amount of such profits or gains, 
^e sum of seven-pence; 

And upon the annual profits or gains arising or accruing to any person residing in Great 
Britain, from any profession, trade, employment, or vocation, whether the same shall be 
respectively carried on in Great Britain or elsewhere, there shall be charged yearly, for 
every 20s. of the amount of such profits or gains, the sum of seven-pence. 

And upon the annual profits or gains arising or accruing to any person whatever, whether 
a subject of her majesty or not, although not resident within Great Britain, from any 
property whatever in Great Britain, or any profession, trade, employment, or vocation 
exercis^ within Great Britain, there shall be charged yearly, for* every 2(b. of the 
amount of such profits or gains, the sum of seven-pence. 


It extends to all trades, professions, employments, or vocations carried on or exercised in 
Great Britain or elsewhere by prsons residing in Great Britain, or carried on or exercised in 
Great Britain by any persons (whether subjects of her majesty or not) although not resident 


in Great Britain; and to every art, mystery, adventure, or concern carried on by them re- 
spectively ; except such adventures or concerns on or about lands, tenements, or hereditaments 
as, we have seen, are chargeable under Hcheuule A, namely, quarriesof stone, limestone, slate, 
or chalk, coal mines and other mines, iron-works, gas-works, salt-works, water-works, canals, 
docks, &c., right of markets, fairs, tolls, railways, &c. 

The balance of the profits of trade or manufacture is to be returned at the place where it Is 
carried on, on an average of three years preceding ; or if set up within three years, on an average 
from the period of commencing the same. 

In estimating the profits and gains in tratle, dsductions are allowed for repairs of premises, 
for supply or repairs of implements, utensils, or articles employed, not exceeding the sum usually 
employe for such purposes, according to an average of three years j—for bad debts only, or 
suen part thereof as shall be proved to the satisfaction of the commissioners to be such for 
any average loss not exceeding the actual amount of loss after adjustment ;— and for the rent or 
value of any dwelling-house or domestic offices used for the purposes of trade, a sum not exceed- 
ing two third parts of such rent. 

Bat NO deductions are allowed on account of loss not connected with or arising out of trade, 
fifcc. ;— nor for any sums employed or Intended to be employed as capital therein nor on account 
of capital withdrawn therefrom ;--nor for any capital employed in the improvement of premises 
occupied for the purposes of trade ;-'nor on account or under pretence of any interest which 
might have been maue on capital if laid out at interest; —nor on ai^count of any annual interest, 
or any annuity or other annual payment payable out of such profits or gains ;-> nor for any sum 
recoverable under an insurauceorcontraetoundemnity ;— nor for auy disbuisementsorexftences 
which shall not be money wholly and exclusively laid out for tr^e, iltc.;~uor for any dis- 
bursements or expences of maintenance of the parties, their families or establish ment8;-<-n0iT for 
any sum expendea in any other domestic or private pui^oses distinct from the purposes of trade. 

The eomputation of the duty is to be made exclusive of the profits of laiius, tenements, and 
hereditaments occupied for the purpose of trade, profession, &c. 

The profits on pr^cssiom &c. are to be returned on the amount of the preceding year. The 
rules as to deductions are the same as in the ca^e of trade profits, so far as they are applicable. 

Persons carrying on two or more trades or concerns chargeable under this schedule may set 
off their loss in one concern gainst their profits in another. 

The computation of duty in respect of any trade, profession, &c. carried on by two or more 
persons jointly, is to be made and stated jointly and in one sum, and separately from any other 
ooty chargeable on the same persons, or either of them. The return is to bo made by the 
principal or precedent acting paztner, on beh^ of himself and the other partners, whose 
names and residences are to be returned. But any partner may declare his share of the 
l^flts, in order to a separate assessment, for the purpose either of claiming an exemption 
from duty (as not having an income of £150 a year), or for the purpose of setting off his loss 
m any other concern chargeable under this schedule. 

TnO profito on all securiues bearing interest payable out of the public revenue (except dirU 
c^d*l^yable out of the public revenue, or the interest of Bast India Bonds, which are oitowise 
ehafgsd), and all discounts and interest of money, not being annual interest, payable by any 
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peraon whatever, ar« to be returned on the ihll amount of profits and gains arising therefVom 
within the preeedlngvear. 

Tlie returns of pronto arising in any other manner than as aboye described, comprehending 
every possible source of profit, of whatever nature or kind, may either be formed on an average 
of years, if uncertain in their annual amount, or if oertmn in their annual amount, on the 
profits of the preceding year. 

When the assessment for the first year has been duly certified, persons may compound for 
the remaining two years upon payment of an additional 5 per cent, and thus render further 
returns unnecessary, provided the contract of composition is entered int(t within one month 
after the assessment is fixed. Obtaining a compound by say false statement subjects the 
[ party to a penalty of 60t, and forfeiture of all sums paid under it 

Persons paying duties in advance (not less than half a year) are entitled to a discount at 
the rate of four per cent per annum. 

When a person charged under this schedule shall prove to the satisfaction of the commis- 
sioners that his profits Tell short of the sum at which he was assessed, the commissioners are 
empowered to amend the assessment for the current year, and to order repayment of the sums 
proved to their satisfaction to have been overpaid. 

Assessmento are also to be amended when persons die or cease to exercise any toade ; pro- 
vided, that if the trade or calling be still carried on, the same duties shall still be charged to the 
persons conducting it, sulgect only to deductions on account of any diminution of profits that 
shall be proved to nave occurred. 

Parties chareeable under Schedule D may, if they prefer it, have their duties assessed by the 
Special Commissioners instead of the commissioners of the district, by delivering a rec^uest to 
the assessor, with a sealed statement of their incomes, which will only be open to the inspec- 
tion of the Special Commissioners and the surveyor of the district. ^ 

So appeals under the Schedule may be made to the Special Commissioners, by riving notice 
to the inspector, except in the case of claims for exemption by persons whose Incomes are 
under £150 a year, which must be to the commissioners for we district. And where the 
parties appealmg are dissatisfied with the decision of the Special Commissioners, they may 
require the latter to transmit the case to the Commissioners of Stamps and Taxes, whose 
decision Is flnaL 


SCHEDULE E. 

Upon every public office or employment of profit, and upon eveiy annuity, penrion, or 
stipmid, payable by her m^esty or out of the public revenue of the United Kin^om, 
except annuities before charged to the duties in Schedule C, for ev&y twenty shulings 
of the annual amount thereof respectively, there shall be charged yearly We sum of 
ieven-penee. 

The duty is payable on all annuities, iiensions, or stipends from any public office or employ- 
ment of profit of a public nature in Great Britain, and for all salaries, tees, wages, perquisttes, 
or profits whatsoever accruing by reason thm'eof, after dxdcctino the ‘amount of duties or other 
sums payable or chargeable on the same by virtue of any act of parliament, where the sam** 
have bem really and honafidt paid and borne by the party to be charged. 

General Exemption. 

Any person whose income in the whole is less than 150/. per annum is entitled 
to an exemption from the duties under this act, and to bo repaid the amount of any 
deduction or payment which he sliall have mrae out of any rent, annuity, intent, 
or other annual payment. In order to entitle him to this exemption, he must deliver 
to the assesBOi or the district, within the time limited for delivenng in the lists, decla* 
rations, and statements required by the a notice of such claim for exemption, 
together with a declaration and statement (in a form provided by the oommisaioners) 
setting forth the separate sources of his income, with the particular amount derived freon 
each, and including all annual interests or other payments charged thereon, by which such 
income is diminisned, and also a statement of the sums whidi the party it entitled to 
deduct and retain from any other person on accoUnt of duty. This statement is trans* 
mitted by the assessor to tne comminiemerB, and is open to the inspectors and surveyom, 
wh%are to have forty days to examine and object to it: after whicn. if no objection be 
made, the commissioners may allow the ex^ption, ana discharge tae assessment made 
on any property of the party within their dlstnct ; and, upon their certifying the fo9to to 
the Commissioners for btamps and Taxes, they will direct the assessment upon such par^ 
in any other district to be discharged ; and also, upon their certifying to the Commis- 
nonen for Special Purposes that such party has actually paid any duty by way of deduc- 
tion from any rent, interest, dividend, or other payment, the last-named commissionerB 
will give the party an order entitlij^ him to a re-payment of the amount so paid or 
deducted upon the Receiver Gfoneial of Stamps and Taxes, or an officer of recent or col- 
leotor of the duties, or a distributor or sub-distributor of stamps. 

^peals are heard and determined against claims for exenmtion by the Commissioners 
for Generri Purposes in the same manner as other appeals. making fraudulent tdialms 
of exemption^ a penalty of 50/. is imposed. 

The claim is to be made where the claimant resides, except in cases of oSoei^^pensions, 
and stipends, when the claim is to be made before the commissioners of the department. 

Persons residing out of Great Britain may claim exemption by affidavit. Claims of 
exemption may fuso be made by agents or trustees on account m others. 
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CHAPTER V. 

Of ftttiiorlitnatt illiigtisttratftf* 

SHERIFR 


The sheriff is said formerly to have been the deputy of the earl (to 
whose care a county was entrusted), to act in bis stead when the earl 
had occasion to go elsewhere in his attendance on the sovereign. 
But although the sheriff is still styled vice-cornea, or deputy of the 
earl^ yet his authority and all he does are now immediately from and 
under the crown, ana not from or under the earl.^ 

The sheriff is the conservator of the queen's peace in the county for 
which he is appointed, and has various powers in respect thereof. 
He may imprison breakers of the peace, and bind persons in recog- 
nizance to keep it; he must pursue and (if possible; take all traitors, 
murderers, felons, and rioters; he has the keeping of the county gaol; 
and in order to keep the peace, he may summon w%at is called the 
comitatua, that is, all persons in the county above fifteen years old 
and of less degree than a peer, who are bound to attend him under 
pain of fine and imprisonment 

He is bound to execute in the county all writs of the superior courts 
directed to him : he must serve the writ, arrest, take bail, v summon 
juries, and execute judgment. So in criminal matters, he must arrest 
and imprison, return the jury, is answerable for the safe custody of the 
prisoner, and must see to the execution of the sentence. 

He hears, in the county court, all matters in dispute of and under 
the value of 40«.; has certain duties, as before-mentioned, in the elec- 
tion of members of parliament; and decides on the election of 
coroners and verderors. 

He has generally no power out of his own county ; but, on hahecta 
corpua, he may bring up a prisoner to a superior court through inter- 
mediate counties, and, on an involuntary escape, he may retake the 
prisoner in another county. So there are certain mere ministerial acts 
which he may do out of the county.* 

His qualification is, that he have sufficient land within the county to 
answer the queen and her people; but he need not reside in the county.* 
No man is exempted at common law from serving this office, but 
maype W act of parliament or letters patent;^ as, by 42 Geo. III. c. 9, 
§ 172, officers of the militia. But this exemption is now confined, by 
2 & 3 Viet. c. 59, to such officers as were employed in actual service 
in the militia before the end of the war in 18x5. An attorney is not 
capable of holding the office ;* and, after serving, a man is exempt 
for three years.* A fine paid under 9 Geo. I. c. 9, to exempt, only 
extends to a year, unless there is an agreement extending it.7 A 
sheriff cannot be a justice of peace, or a member for the county. 


» Watson’s Sherifi; 1,2; 5 Chitty’s Bum. 
J.49a. ' * 

» Dalton, 23 ; Watson, 4, 6. 

» 6 Chit. Bum. J. 494 ; Watson, 4. 


• Earl Shrewsbury’s case, 9 Co. Rep. 46 ; 
Moor. Ill ; Seville, 43 ; Watson, 6. 

•4 Bum 2109. •IRic.fl.e.ll. 
»2T.R. 731; lB.&aS85. 
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The endeavour to take ^ grant of the office for an estate for years, or 
greater estate, wholly incapacitates the partv J Dissenters are disabled.* 
A party capable, and not exempted from taking the office, is, on refusal 
to do so, liable to an information in the Queen’s Bench.’ 

The office lasts only for a year, but may be sooner determined by 
the queen, though it continues till a successor is appointed in all cases, 
except the sheriff’s own death ; and so on the demise of the crown it 
determines, but he continues to hold it till a successor is named. 

How chosen , — At common law the sheriff was chosen by the county ; 
but by the 14 Edw, III. stat. 1. c.7, he is to be appointed yearly on 
the morrow of All Souls (now, by 24 Geo. II. c. 48, on the morrow of 
St. Martin) at the exchequer, by the chancellor, treasurer, and chief 
baron, taking to them the chief justices. Each of the three first-named 
officers pricks with a pin the name of one person (hence the term prtcA- 
ing for sheriffs)^ and from the three so named the crown chooses one.* 
Without this ceremony the crown has no power to make a compulsory 
appointment. In Durham, while the palatine jurisdiction of that county 
was in the bishop, the bishop appointed the sheriff, not annually, but 
during pleasure; and the bishop’s death, as in other counties the 
demise of the crown, determined the office. By 1 Wm. & Mary, c. 27, 
§ 4, the nomination of sheriffs in Wales was in the justices of Great 
Sessions; but, the Welsh judicature being abolished by the 1 Wm. 
IV, c. 70, their nomination, like that of other sheriffs, is now in the 
exchequer. In Westmoreland the appointment is hereditaiy in the 
Thanet family. In many cities and towns which are counties of them- 
selves, they have particular modes of appointing sheriffs ; and in these 
places the power of the sheriff of the county at large ceases. The 
shrievalty of London and Middlesex is vested by charter in the city 
of London, and two persons are usually appointed, who are styled the 
sheriffs of London, though they both m^e hut one sfcer^of Middlesex. 
4 writ, therefore, addressed To the sheriffs'* cannot be executed in 
Middlesex, nor can a writ addressed “ To the sheriff** be executed in 
London.’ 

For all counties in England and Wales (except the county palatine of 
Lancaster) the sheriff now, by 3 & 4Wm. I V. c. 99, takes his appointment 
by its notification in the London Gazette, and a warrant under the hand 
of the clerk of the privy council (a copy of which is to be enrolled with 
the clerk of the peace for the county), without the necessity for any 
patent, writ of assistance, or giving bond with sureties, as were formerly 
required. The sheriff must then take an oath to execute all his duties ; 
which oath (except in the case of the sheriffs of London and Middlesex 
and their under-sneriffs) is to be ikirly written on parchment (without a 
stamp), signed by him, and sworn before one of the barons of the exche- 
quer, or a justice of peace of the county; it is then filed By the clerk 
of the peace among the records of his office, who is entitled to the fee of 
5s. for so doing. The old sheriff turns over to the new one aU writs 
and process unexecuted, and also all prisoners in his custody. For 
this purpose the outgoing sheriff must make out and deliver to the in- 

» 23 Hen. VI. c. 8. • 5 Chit. Bum. J. 496; 2 T. R. 781. 

• Harrison v. Evans, 2 Bum. Eccl. L. * Impey’s Sheriff, 9. 

186 ; Bro. P. C. 181. * Wateon, 11. 
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coming sheriff a true and correct list and account, with all such parti- 
culars as are necessary to explain the several matters ^ and the incoming 
sheriff signs a duplicate thereof, which is as sufficient a discharge to the 
outgoing sheriff w if they had been turned over by indenture and sche- 
dule, and a writ of discharge &c. issued, as formerly required. 

Writs coming from the old sheriff’s hands must be executed, and 
returns made thereto, by the new one; but the old sheriff is in some 
cases still liable to be called on for past matters steps, however should 
be taken against him within six months from the end of his serving. 

The sheriff cannot let or farm out his bailiwick;* but he may appoint 
certain officers to act under him, without taking any profit for so doing,* 
except in London, Middlesex, Durham, and Westmoreland.^ 

By 3 & 4 Wm. IV. c. 42, § 20, the sheriff of each county in England 
and Wales shall severally name a sufficient deputy^ who shall be 
resident or have an office wit^ one mile from the Inner Temple Hall, 
for the receipt of writs, gdlmting warrants thereon, making returns 
thereto, and accepting of alfrules and orders to be made on or touching 
the execution of any process or writ to be directed to such sheriff. 


Undeh-Shebiff. 

The office of under-sheriff is likewise a very ancient one. Formerly 
he was appointed by deed under the seal of office ; though if by parol, 
it was sufficient. But by 3 & 4 Wm. IV . c. 99, the sheriff is directed 
to appoint him by writing under his hand without stamp within one 
montn after his own appointment, and transmit a duplicate to the clerk 
of the peace, to be filed among the records of the county, for which a 
fee of 5s. is paid by the under-sheriff. He takes an oath (similar to 
the sheriff’s) for due performance of his duty.* 

He executes in the name of the sheriff all the powers of the sheriff, ex- 
cept his judicial acts, as writs of re-disseisin, of inquiry, of waste, of par- 
tition, and of admeasurement of dower and pasture. But, except as to 
these, the sheriff must depute the whole of his office, or no part of it.* 
All acts of the under-sheriff must be done in the name of the high 
sheriff; and by them the high sheriff is bound, and is alone responsible 
to any party injured thereby. But, as between the high and the under- 
sheriff, the former may require the latter to give security for the due 
performance of his office, and has his remedy thereon against him. 
This security is usually entered into at the time of the appointment, 
when it is usual for the sheriff to execute a deputation to the under- 
sheriff to fill his office, and a power of attorney for the under-sheriff to 
receive the prisoners from the late sheriff, and execute a counterpart 
of the assignment of the gaol, and also to execute a letter of attorney 
empowering the under-sheriff or his agent to receive the sum of money 
appointed to be paid under the 4 Geo. I. c. 16. 

^e appointment of the under-sheriff lasts only during the pleasure 
of the high sheriff. If the high sheriff is discharged, the under-sheriff 
ceases to hold office. But if the high sheriff dies, the under-sheriff 
retains office till a successor is appointed, and is answerable for the due 
execution of the office during tne interval. 

I 2b 8 4 Geo. I. c. 15, § 10. * Id. I 21. 

* 4 Hen, IV. c. 6 ; 23 Hen. VI. c. 9. Id. § 19. • Wateon, 31. 
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Bailiffs^ and Sheriff’s Officers. 

iBailifFs are of several kinds. 

There are, firsts bailiffs of franchises. In many hundreds and other 
districts, private persons or bodies politic have t^e return of write to be 
executed therein. This franchise exists either by grant or presorij^tion ; 
and where the bailiff of a franchise has the return of write within his 
liberty, h e has also the execution of such writs as are incident thereto. 

Secondly, there are perpetual bailiffs^ or bailiffs in fesywlao have 
by charter or prescription the execution only of write within a parti- 
cular district. These are different from the bailiffs of franchises just 
spoken of ; for these have not the return of write, but the sheriff must 
make the return to a writ executed by such bailiffs. 

Thirdly, the ordinary officers of the sheriff, who are called bound 
hailiffsj being bound in an obligation for the due execution of their 
office to the ^eriff, who is responsible ^of their acts. 

Fourthly, when a person is appointed merely for the execution of 
a particular writ at the instance of the plaintiff, he is called a special 
bailiff In this case the sheriff’s responsibility to the plaintiff ceases^ 
though afler the arrest is made, and the defendant is placed in the 
sheriff’s custody, he is answerable for hkn. 

A sherift^’s officer cannot be an attorney, nor bail in any action. 

If any sheriff, under-sheriff, bailiff of a liberty, or his deputy, or 
other sheriff’s bailiff, wilfully delay the execution or return of any pro- 
cess or execution, or take or require any undue fees for the same, or 
give notice to the defendant in order to frustrate the execution of any 
process or writ, or, having levied money, detain it in his hands after 
the return of the writ, he is liable to an attachment, Ac. 

By 5 6c 6 Vic. c. 98, §31, no poundage shall be payable to sheriffs, 
bailiffs, or others for taking the body of any person in execution, but 
such fees only, to the sheriff or other person having the return of 
writs, as are allowed under the sanction of the judges, pursuant to 
1 Vic. c. 55. See post^ 180, 

And by the same act, if any debtor in execution escape out of legal 
custody, the sheriff, bailiff, or other peraon having the custody of such 
debtor, shall be liable only to an action on the case for the damages 
sustained by the person at whose suit such debtor was taken or impri- 
soned, and not to an action of debt in consequence thereof. 

Bailiffs are sometimes punished summarily by the courts, either on 
petition or motion. If the sheriff be damnified, he has his remedy on 
the bailiffs bond.^ 

Gaolers. 

In every county there is one gaol for debtors, and another fpr cri- 
minals, both of which are under the care of the sheriff, who appoints 
the gaolers during his pleasure. The sheriff is, in general, liable for 
thp escape of a prisoner; but there are cases in whi^ the gaoler only 
is liable. 

The gaoler should be required by the sheriff to give bond for the 
due penormance of his office, and against escapes, 

' Watson, 34— 3S; Chitty’sStat 63. 
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Tbe gaoler is bound to receive a partj fW)m the sheriff, whether 
the arrest is legal or not. 

If the sheriff directs a writ of habeas corpus to the gaoler ind 
another party to execute, and the custody of the prisoner is entrusted 
to the other party, and an escape happens, the gaoler is not liable to 
the sheriff under his bond.* 

By 8 & 9 Wm. III. c. 87, § 8, if the gaoler, after one day's notice, 
refuse to show any prisoner to his creditor or his attorney, it is deemed 
an escape. And by § 9 of that act, and 0 Geo. IV. c. 16, § 88,^ if e 
gaoler connive at ah escape, he is liable to a penal^ Of fiOOZ,, and is for 
ever after incapable of being a gaoler. By 19 Elen. VlII. c. 10, the 
negligent escape of a party indicted for high treason subjects the gaoler 
to the penalty of 100 marks at the least; if committed on suspicion 
of high treason, 40Z. ; if indicted for murder or petty treason, 20Z. ; if 
on suspicion of these, or indicted for any other felony, lOZ. ; and if not 
indicted, 5Z. If the gaoler is not able to pay the penalty, the sheriff 
is liable. 

The gaoler is bound to use sufficient force for the preservation of 
the gaoH but must not use unnecessary coercion towards the prisoners. 
And it has been held, that if a gaoler confine a prisoner against his 
will with another afflicted with an infectious disorder, wherefrom 
death ensues, it is murder. 

If the gaoler take any bond from a prisoner for greater ease or 
favour than other prisoners, or tending to the commission of any 
ill^al act, it is void. 

It is a misdemeanor, punishable by fine and imprisonment, if the 
gaoler take any illegal fee on the entrance, commitment, or discharge 
of a prisoner, or detain him for nonpayment of any fees ; he is also 
thereby rendered incapable of holding bis office. 

Of the Execution and Return of Writs in general. 

The execution of writs from the superior courts of law formerly 
constituted a much larger share of the sherifif’s ministerial duties than 
it does at present. By recent enactments of tbe legislature a great 
portion of this department of his official business has been almost 
entirely swept away : we allude to the alterations which have taken 
place in the law of arrest upon mesne process, and the abolition of 
imprisonment for debt, even. upon execution, when the sum recovered 
does not exceed twenty pounds exclusive of costs. A brief summary 
of these important alterations and the additional remedies provided 
for creditors in lieu of the power of imprisonment thus taken away, 
will form a necessary introduction to the subject before us. 

Aholition of Arrest on Mesne Process,— The 1 & 2 Vic. q. 110, 
after reciting that the power of arrest on mesne process is unneoee- 
sarily extensive and severe, and ought to be relaxed," enacts, That 
from and after the 1st October, 1888, no person shall be altered oh 
mesne process in any civil action in any inferior court whatsdeyer, 
or {except in the cases and in the manner hereincfter prontded for) 
in any superior court." And, by sCc. 2, ** That all personal actions 
* Hjrlatid t. Lavender, 2 Bing. 65. 
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in her m^eety’s superior courts of law at Westminster shall be com- 
menced by writ of summons/’ 

The excepted case, and the manner of proceeding therein, are then 
given in the third and following sections, as follows ^ 

If a plaintiff in any action m any of her majesty’s superior courts 
of law at Westminster, in which the defendant is now liable to arrest 
(whether upon the order of a judge or without such order), shall, by 
the alSdavit of himself or of some other person, show, to the satis- 
faction of a judge of one of the said superior courts, that such plaintidT 
has a cause of action against the defendant or defendants to the amount 
oi twenty pounds or upwards, or has sustained damage to that amount, 
and that there is probable cause for believing that the defendant, or any 
one or more of the defendants, is or are about to quit England unless 
he or they be forthwith apprehended, it shall be lawful for such judge, « 
by a special order, to direct that such defendant or defendants so 
about to quit England shall be held to bail for such sum as such judge 
shall think fit, not exceeding the amount of the debt or damages. And 
thereupon it shall be lawful for such plaintiff, wiihin the time which 
shall be expressed in such order, but not afterwards, to sue out one or 
more writ or writs of capias into one or more different counties, as the 
case may require, against any such defendant so directed to be held to 
bail j which writ of capias shall be in the form contained in the sche- 
dule to this act, and shall bear date on the day on which the same 
shall be issued. 

** And the sheriff or other officer to whom any such writ of capias 
shall be directed shall (within one calendar month after the date 
thereof, including the day of such date, but not afterwards) proceed to 
arrest the defendant thereupon. And such defendant, when so ar- 
rested, shall remain in custody until he shall have given a bail bond 
to the sheriff, or shall have made deposit of the sum indorsed on such 
writ of capias, together with ten pounds for costs, according to the 
present practice of the said superior courts ^ and all subsequent pro- 
ceedings as to the putting in and perfecting special bail, or of making 
deposit and payment of money into court instead of putting in and per- 
fecting special bail, shall be according to the like practice of the said 
superior courts, or as near thereto as the circumstances of the case 
will admit. 

" Any such special order may be made, and the defendant arrested 
in pursuance thereof, at any time after the commencement of such 
action and before final judgment obtained therein ; and a defendant 
in cus^y upon such arrest, and not previously served with a copy 
the writ of summons, may be lawfully served therewith. 

It shall be lawful for any person arrested upon any such writ of 
capias to apply, at any time after such arrest, to a judge of pne of the 
superior courts at W estminster, or to the court in which the action shall 
have been conqpenced, for an order or rule on the plaintifiT i^o show 
cause why'tbe person arrested should not be discharged out of custody. 
And it shall be lawful for such judge or court to make a^toplute or 
discharge such order or rule, and to direct the coi^ts of the applica- 
cation to be paid by either party, or to make such other order therein 
as shall seem fit. Provided, that any such order made by a judge 
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may be discharged or varied by the court, on application made thereto^ 
by either party. 

The act, having thus in a great measure abolished arrest on mesne 
process, proceeds to give more effectual remedies to creditors to obtaiir 
satisfaction from the property of their debtors when they have suc- 
ceeded in getting judgment against them. With this view additional 
efficacy is given to the writs of fieri facias and elegit, and to the 
judgments, orders, and decrees of the superior courts. By the writ 
ot fieri facias the sheriff is now empowered to take money, bank notes, 
bills of exchange, and other securities, which were not formerly seizable 
under that writ; and under a writ of elegit he is enabled toT take the 
whole of the debtoris real property, instead of a moiety only as there- 
tofore, and copyhold lands as wellr as others, subject to such account in 
the court out of which the writ is issued as a tenant by elegit was 
before subiect to in a court of equity. Protection, however, is given to 
such purchasers, mortgagees, and creditors, as bad become such before 
the commencement of the act (Ist October, 1838), who remain subject 
to the old law. Then as to judgments of the superior courts, these 
are made to operate as a charge upon all the real estate (including 
copyholds) of the debtor, whether in possession, reversion, remainder, 
or expectancy, and the judgment creditor has the same remedies in 
equity as if a charge on sumi estates had been made by the debtor in 
writing. But he cannot proceed to obtain the benefit of such charge 
until one year after judgment has been obtained ; and in case of the 
bankruptcy of the debtor, the judgment creditor will have no prefer- 
ence, unless his judgment has been entered up a year before the bank- 
rMtcy. It is also provided that the doctrine of courts of equity, which 
affords protection to purchasers for valuable consideration mthout 
notice, shall not be affected by this act. After judgment, stock in the 
public funds, and shares in public companies, belonging to the debtor, 
may be charged by an order of a judge ; which order will operate as a 
distringas ; but no proceedings can be taken to have the benefit of such 
order until after six months. All judgment debts are made to bear 
interest at four per cent. Orders and decrees of superior courts of 
law and equity for payment of money or costs, charges, or expenses, 
have the same effect given them as judgments. But neither such orders 
or decrees, nor any judgments, will affect real estate as to purchasers, 
mortgagees, or creditors, until they have been registered with the 
senior m^ter of the Court of Common Pleas at Westminster. And 
if any judgment creditor ha ving obtained, or become entitled to the 
benefit of any security whatsoever, shall, before the security be realized, 
arrest the person of the debtor, he thereby relinquishes his security. 
The judgments of inferior courts may be removed into a superior court, 
and thus become of the same efficacy as if originally of such superior 
court ; but they will not affect lands &c. as to purchasers, mortgagees, 
and creditors, until execution be lodged with the sheriff. 

Such are the principal provisions of this act (the remaining clauses 
relating solely to the CJourt for the Relief of Insolvent Debtors); and, 
to carr^v them into effect, the judges of the courts of law and equity were 
empowered to sue out new, or alter existing writs, to be executed in 
the same manner as writs of execution were previously enforced. 
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Abolition of Imprisonment for Debt under TSmnty 
another of the statutes above referred to, the power of imprisonment 
for debt has been still further restricted, being taken away, even after 
judgment^ in all cases where the sum recovered does not exceed twenty 
pounds exclusive of the costs, except where the debt has been incurred 
under circumstances of fraud, &c. 

The 7 & 8 Vic. c. 96, § 57, reciting that it is expedient to limit 
the power of arrest upon fnal process^^ enacts, That from and after 
the passing of this act (9th August, 1844) no person shall be taken or 
charged in execution upon any judgment obtained in anv of her ma- 
jesty's superior courts, or in any county court, court of requests, or 
other inferior court, in any action for the recovery of any debt wherein 
the sum recovered shall not exceed the sum of j520, exclusive of the 
costs recovered by such judgment.” 

By the 59th section, however, a power is reserved^ to the ]udge 
trying the cause to award imprisonment under certain circumstances 
of fraud. “ Provided, that if it shall appear to the jud^e who shall try 
such cause (being either a judge of one of the superior courts, pr a 
barrister, or attorney at law), that the defendant, in incurring the debt 
or liability which may be the subject of demand, has obtained credit 
from the plaintiff under false pretences, or with a fraudulent intent, 
or has wilfully contracted such debt or liability without having at the 
time a reasonable assurance of being able to pay or discharge the 
same, or shall have made or caused to be made any gift, delivery, or 
transfer of any personal property, or shall have removed or concealed 
the same, with an intent to defraud his creditors or any of them, it 
shall be lawful for such judge, if he think ftt, to order that such de- 
fendant may be taken and detained in execution upon such judgment 
in like manner and for such time as he might have been if this act had 
not been passed, or for any time not exceeding six calendar months 
in any case in which the time for which a person taken in execution 
under process issuing out of any such court could lawfully be detained 
in custody, according to the constitution of the said court, before the 
passing of this act, is less than six calendar months, whether or not 
execution against the goods and chattels of such defendant shall have 
issued as hereafter provided.” 

Sec. 60, When the judge shall have*made an order for the payment 
of money, the amount shall be recoverable, in default of payment 
forthwith or at the times thereby directed, by execution against the 
goods and chattels of the party ; and the clerk of the court Aall issue 
a writ of fieri facias as a warrant of execution to one of the bailiffs 
of the court, who shall be empowered to levy, by distress and sale 
of the goods and chattels of such party within the jurisdiction of 
the court, such sum of monev, and also the costs of the execution. 

Sec. 61, If the judge shall have made an order for payment by 
instalments, execution shall not issue until after default in paym^t of 
some instalment; and execution, or successive executions, may then 
issue for the whole of the said sum and costs remaining unpaid, or for 
each successive instalment and costs remaining from time to time 
unpaid, as the judge shall order, either at the time of making the 
original order or at any subsequent time. 
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jSac* 62, If U appear to tbe satisfaction of tlie jadgei bjr the oath 
oifraffiriiiatioii of any person or otherwise^ that a defendant is anabloi 
ftom siekness or unavoidable aceident, to pay the debt or damages 
reeov^ed against him, or any instalment tnereof, it shall be lawful 
fto* judge, in his discretion, to suspend or stay any judgment, 
order, or execution for such time as he shall think fit, and so from time 
to time until it shall appear, by the like proof as aforesaid, that such 
temporary cause of disability has ceased. 

68, In or upon every such warrant of execution tbe clerk of 
the court shall cause to be inserted or indorsed the sum of money and 
costs adjudged, with the increased costs allowed for such execution } 
and if the party shall, before an actual sale of the goods and chattels, 
pay or cause to be paid or tendered unto the clerk of the court, or to 
the bailiff holding the warrant of execution, such sum of money and 
costs, or such part thereof as the person entitled shall agree to accept 
in full of his debt or damages and costs, together with such fees as 
have been lawfully incurred by him in tbe suit, the execution shall 
be superseded. 

But these provisions having been found ineffectual for the protection 
of creditors, the 8 & 9 Vic. c. 127, intituled An act for the better 
securiii^ the payment of small debts,” enacts. Sec. 1, That if any 
person is or shall be indebted to any other in a sum not exceeding 
twenty pounds besides costs of suit, by force of any judgment obtained, 
or of any order for the payment thereof or of any costs, in any court 
of competent jurisdiction, it shall be lawful for the creditor to obtain 
a summons from any commissioner of the Court of Bankruptcy for 
the district in which such debtor shall reside or be, or from any court 
of requests or conscience or other court for the recovery of small 
debts within the jurisdiction of which such debtor shall reside or be. 
And the debtor appearing at the time appointed shall be examined by 
the said commissioner or court; and shall, if the creditor think fit, be 
interrogated before such commissioner or court by the creditor sum- 
moning him, touching the manner and time of his contracting the debt, 
— ^the means or prospect of payment he then had, — the property or 
means of payment he still bath or may have, — the disposal he mav 
have made of any property since contracting such debt. And such 
creditor shall also, if such commissioner or court think fit, be exa- 
mined by the said commissioner or court touching his claim against 
the said debtor, and shall, if the debtor think fit, be interrogated by 
the said debtor touching his said claim against him. And it shall be 
lawful for such commissioner or court to make an order on the said 
debtor for the payment of his debt by instalments or otherwise. And 
in ease such debtor shall not attend as required by the said summons, 
and shall not aUege a sufficient excuse for not attending, — or shall, 
if alleiding, refuse to disclose his property, or bis transactions re- 
spectoig the same, or respecting the contracting of the debt, or shall 
not make answer thmof to the sausfoction of the commissioner or 
co»rt,-^or shall appear to such eommissioner or court to have been 
guHty of fraud in contracting the debt, or of having wilfully coti- 
tradM it without reasonable prospect of being able to pay it, or of 
having concealed or made away with his property in order to defeat 
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bis creditors, -i-w if be appears to have tbe meaiw of frajrfi^ flto same 
by instalments or otherwise, and shall not pay the same at sneb times 
as the commissioner or court shall order, or as the ootirl shat) have 
ordered in which the original judgment shall have been obtained or 
order made,*- then, in any of the said cases, it shall be lawful for euoh 
commissioner, or the judge of such court, to order such debtor to be 
committed for any time not exceeding forty days to the common gaol 
wherein the debtors under judgment and in execution of the superior 
courts of justice may be confined within the county, city, borough, 
or place in which such debtor shall be resident, or to any other raol 
or debtors prison within the same county, city, borough, or pmce, 
which shall by any declaration of one of her majesty’s principal secre- 
taries of state be allowed as a place of imprisonment under this act, 
so long as such declaration shall remain in force and unrevoked. 

And by sec. 2, Every bailiff and messenger to whom any such order 
shall be issued, or who shall be acting as an officer of the high bailiff 
of Westminster or Southwark in the execution of any such order is- 
sued to such high bailiff, shall be thereby empowered to take the body 
of the person against whom such order shall be made ; and all ccm- 
stables and other peace officers within their several jurisdictions shall 
aid in the execution of every such order. And no protection, or in- 
terim or other order issuing out of any court of bankruptcy or for the 
relief of insolvent debtors, nor any certificate, obtained after such or- 
der for imprisonment under this act, shall be available to any debtor 
imprisoned under such order as aforesaid. 

And by sec. 3, No imprisonment under this act shall in any 
wise operate as a satisfaction or extinguishment of any debt or 
demand. But any person imprisoned under this act who shall have 
paid or satisfied the debt or demand, or the instalments thereof pli- 
able, and costs remaining due at the time of the order of imjprisonment 
being made, and all suMequent costs, shall, upon entry or such pay- 
ment indorsed on the order of imprisonment, signed by the platutiff or 
his attorney, be discharged out of custody by leave of tne commissioner 
or judge of the court in which the order of imprisonment was made. 

Ftovisions to the same effect are also contained in tiie NewOounty 
Courts Act, 9 & 10 Vic. c. 95 ; the before-mentioned acts being re- 
pealed so far as they relate to or affect the jurisdiction and practice 
of such courts, or give jurisdiction to any court or to any cmnlnis- 
sioner of the Court of Bankruptcy with respect to orders or jadgments 
obtained in any court so established or ordered to be Holden as a 
county court; but to these we shall refer hereafter. 

Another amelioration in the law as to executions, whioh was 
effected by one of the acts above referred toi may here also be nbliiood. 
The 8 & 9 Vic* 0. 127, § 8, reciting that it is expedient to proteet 
the actual necessaries of or bdonging to judgment debtors from bslng 
seised in execution,” enacts, ** That from and after the passing of this 
act the wearing apparel and bedding of any judgment debtor or his 
family, and the tools and implements of his time, (sueh wem^w 
apimrel, bedding, tools, and implements not exceeding in the whole 
the value of five pounds) shall not be liable to seizuto under any 
execution or order of any court against his goods and chattels.” 
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With reepect to the costs of exeoations from Small Debts oourts^ 
the 7 and 8 Vic, c. 96, § 66, enacts, That every sale of goods * 
which shall be taken in execution under process issuing from any* 
each court for the recovery of small debts, shall be taken«to be within 
all the provisions of the 7 & 8 Geo. IV. c. 17 (for extending the pro- 
visions of the 67 Geo. III. c. 93, regulating the costs of certain 
distresses) that is, the costs of the execution shall be the same as 
a distress for rent not exceeding twenty pounds, under the penalties 
provided for taking more than the sums allowed in the last-named 
act. (See post, p. 362.) 

And to prevent, as far as possible, the executions of creditors 
being defeated by collusion between debtors and their landlords, 
it is enacted by sec. 67, That no landlord of any tenement let at 
a weekly rent shall have any claim or Hen upon any goods taken in 
execution under the process of any court of law for more than four 
weeks arrears of rent. And if such tenement shall be let for any 
other term less than a year^ the landlord shall nov have any claim •or 
lien on such goods for more than the arrears of rent accruing during 
four such terms or times of payment.” A similar provision is con- 
tained in the 9 & 10 Vic. cap. 95, as to executions issuing out of the 
courts established under that act, but restricting the landlord’s lien to 
two such terms or times of payment when the tenement is let for any 
term longer than a week and less than a year. 

And with respect to claims on the part of landlords or other parties, 
in the case of executions from Small-Debt courts, it is further pro- 
vided by sec. 68, That if any claim shall be made to or in 
respect of any goods or chattels taken in execution under the process 
of any court for the recovery of small debts, or in respect of the pro- 
ceeds or value thereof, by any landlord for rent, or by any person not 
beine the party against whom such process has issued, it shall be 
lawful for the clerk of the court out of which such execution issued, 
upon application of the officer charged with the execution of such 
process, either before or after any action brought against such officer, 
to issue a summons calling before the court out of which such execu- 
tion issued both the party issuing such process and the party making 
such claim ; and thereupon any action which shall have been brought 
in any of her majesty's superior courts at Westminster, or in the Court 
of Common Pleas at Lancaster, or in any local or inferior court, in 
respect of such claim, shall be stayed ; and the court in which such 
action shall have been brought, or any judge thereof, on proof of the 
issue of such summons, and that the goods and chattels were so taken 
in execution, may order the party bringing such action to pay the costs 
of all proceedings had u^n such action after the issue of such sum- 
mons. And the judge of the court for the recovery of small debts 
out of which such execution issued shall adjudicate upon such claims 
and make such order between the parties in respect thereof, and of 
the costs of the proceedings, as to him shall seem fit ; and such order 
shall be enforced in like manner as any order made in any suit brought 
in such court.” This provision also is repeated in the County 
Courts Act. 
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Execution of Write . — All writs (except those to be executed m the 
county palatine of Lancaster) are directed to tbe sheriff of the county, 
dr if he be a party, to tbe coroner, or to the co»8heriff if there are two* 
The sheriff is a mere ministerial officer in the execution of writs, and 
must execute them without looking to their legality, unless it is evi- 
dent that the court issuing them has no jurisdiction. Though the 
defendant is misnamed, the sheriff should execute the writ, if a ca* sa«, 
but not on mesne process. 

The sheriff usually executes the writ by the under-sheriff. As soon 
as the writ is delivered at the sheriff’s office, the under-sheriff makes 
out a warrant to bailiffs for its execution. 

An arrest is constituted by the slightest touch of the officer, or 
the slightest act of detainer ; but not by words alone, unless the party 
so arrested acquiesce, or in any degree act in conformity therewith. 
The bailiff need not show his warrant, but ought to declare its contents. 
The officer to whom the writ is addressed need not himself actually 
make the arrest, provided he be acting in it. If the defendant be 
already in custody, he is detained by merely lodging a writ in the 
hands of the sheriff ; and he cannot be discharged, without satisfying 
the second as well as the first cause of bis confinement. 

In writs upon extents or the like, or on a capias uilagatum^ or on a 
writ of seisin or habere facias possessionemy the bailiff may break open 
outer as well as inner doors ; but on any other civil process he can 
only bresdc open inner doors, when he has gained admittance through 
the outer one. He cannot execute a writ out of the county ; nor on a 
Sunday, except in cases of treason, felony, or breach of the peace. An 
arrest on a Sunday is absolutely void, and cannot be rendered good by 
any waiver of the parties. But on an escape, a party may be retaken 
on a Sunday ; though not where the escape has been voluntary. 

Ruling the Sheriff to make a Return of the Writ. — Regularly, the 
sheriff should make his return to every writ, though it is not usual to 
do so in every case, unless he is ruled for that purpose. There must, 
however, be a return to the writ of elegiU 

If the sheriff take bail on the execution of the writ, and the plaintiff 
object to accept the bail, the proceeding can only be against the sheriff, 
and he may rule him to return the writ; but not where he accepts the 
bail. The sheriff may be ruled at any time within six lunar months 
from the time of his being in office ; and if he disobey, an attachment 
will issue against him . — 20 Geo. II. c. 27. 

The return is made by the under-sheriff in the name of the high 
sheriff, upon the back of the writ. It must be certain, and a com- 
plete answer to the command of the writ ; but if informal, may be 
aided by the appearance of the party, or may in some cases be 
amended. Sometimes the sheriff is allowed to mcdce an excuse for 
not returning the writ ; as, ‘‘ tarde,” when the writ reached him too 
late for execution before the day of its return ; ** languiduSy^ where 
tbe defendant is too ill to be removed ; " that the party has privilege 
of peerage or parliament;” or, that the defendant was lescuedT” 
A return is also good, where the defendant resides in a particular 
franchise, that the sheriff has commanded tbe bailiff to execute the 
writ, mandavibalUvo. 


Y 
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Duty Upon When an arrest has taken place, 

shenff is bound to hare the defendant at the return of the writ: 
he must therefore keep him in close custody, unless sufficient hail be 
tendered, or he deposit mone^ in lieu of baiL 
When the sheriff takes bail, a bond (without stamp) is stored into 
with two sureties to the sheriff, conditioned for the appearance of the 
defendant at the return of the writ This is preparea by the sheriffs 
officer, who is entitled to a fee in proportion to the amount of the debt. 
After its execution, and allowing a reasonable time to see that there are 
no other detainers against him, the defendant, on payment of all fees, 
of bail bond, kc. must be discharged. The sheriff, on request of the 
plaintiff, is bound to assi^ this bond to him, unless the defendant has 
rendered in discharge of his bail, or the plaintiff has ruled the sheriff 
to return the writ. 

By the assignment the sheriff is altogether discharged, and the 

E laintiff may sue on the bond in the same manner as the sheriff might 
ave done if the bond had not been assigned, and he had been obliged, 
by reason of the defendant not being forthcoming, to pay the debt. 
The action on it must in general be brought in the court out of which 
the writ in the first instance issued ; and the parties cannot be holden 
to bail. U pon the bond the sureties are liable to pay the whole penalty, 
though beyond the sum sworn to, but the court will not countenance 
several actions against each party to it. 

Ruling to bring in the Body, — The sheriff having arrested the 
party, returns cepi corpus et paratum habeo ; and if the defendant be 
at large and no bail be put in, or if bail be put in and they have not 
justified, the sheriff may be ruled to bring in the body, and, on 
failure within a certain time, may be fixed with debt and costs upon 
attachment. 

Outlawry, 

The word utlagatus, or outlaw, is derived from the Saxon laga, which 
signifies law; and a person outlawed signifies one that is out of the 
protection of the law. 

At common law, whenever a party was liable to arrest, he was, if 
the intermediate process was unsuccesful in taking him, liable to be 
outlawed ; but not otherwise. The punishment, for some time after the 
conquest, was death. A man cannot now be outlawed on an action or 
indictment originating in any statute, unless it be expressly or impliedly 
provided for by the statute. 

Women are not said to be outlawed, but waived. An infant under 
twelve years of age cannot be outlawed. A peer or member of par- 
liament can only be outlawed on indictment. 

After non est inventus returned upon a capias, the first writ is exigi 
facias. This is directed to the sheriff, to cause the defendant to be 
demanded from county court to county court, to the number of five. In 
civil causes, before judgment, the pocesses otaUas and capias 
issue before the exigent. In addition to the exigent, a writ of procla^ 
matim is also issued, having the same teste and return as the exigent; 
and if the defendant reside in a different county from ffiat into which 
the exigent issued, the writ is called sl foreign proclamation. By this 
writ the sheriff is required to make three proclamations : one m the 
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open county court $ another at the general quarter fle»»iotia of the peace ; 
and a one month at the least before the eo^ictiMs, or fifth 

dcnnand under the writ of exigent^ at the church door of the de^dant’s 
parish, immediately after divine service. In criminal cases, after con- 
viction, no proclamation is necessary^ If the defendant be i^itber 
arrested or appear, after being five times demanded, if a man be is oat- 
laveedy and if a woman she is waived^ by the jud^ent of the coroners 
of the county court, or of the recorder in London, and such judgment 
is returned by the sheriff upon the exigent. 

After the return of the writ of emgijdciaa^ the next process is capias 
utlagatum. In executing this, the ofiicer may break open outer as 
well as inner doors, to take the defendant or his goods. It may be 
executed in any franchise without a mandate to the sheriff ; but in ciVil 
cases it cannot be executed on Sundays. 

The death of the defendant determines the outlawry. But if a 
woman is waived, and then marries, the writ must still be executed. 
If the defendant become bankrupt after outlawry and obtain his certi- 
ficate, though the debt is barred, yet the writ must proceed ; but if he 
be attending before the commissioners on his examination, he is, for the 
benefit of his creditors, privileged from arrest, and cannot be arrested 
during that attendance, even on a capias utlagatum.^ 

Formerly an outlaw was placed so completely out of the law, that 
any person might with impunity kill him ; but this has long been abo- 
lished. However, he is still debarred from being plaintiff in any action 
or relator in an information in chancery ; and, as he can have no pro- 
perty to qualify him, he cannot be a juror; but he may be a witness, 
which is for the benefit of public justice, not for his own. He may also 
make a will. Outlawry, however, is no objection to any application by 
him tending to the reversal of it.« 

Habeas Corpus .^ — The statutes 21 Car. II. c. 8, and 66 Geo. III. 
c. 100, give this most highly remedial writ. Under the former act, in 
criminal proceedings, a prisoner (except in cases of treason or felony) 
may have this writ issued to the sheriff, commanding him to bring him 
up to the court issuing the process under which he is committed, in 
order to ascertain whetner the commitment be just or not ; and if within 
20 miles of town, the sheriff is bound to bring up the party within three 
days ; if above 20 and under 100 miles, within ten days ; and if 
above 100, within twenty days. But the prisoner must tender to the 
sheriff \2d. per mile, and dve his bond to pay the charges of his return 
to prison, in case be should be remanded. 

This writ is issuable and returnable in vacation as well as in term 
time, unless two terms have elapsed since the commitment. In case oi 
disobedience by the sheriff and his officers, heavy penalties are imposed. 
Persons once liberated are not to be recommitted for the same offence 
by any person, unless by order of the court. And persons committed 
for.high treason or felony must be indicted during the next term, or let 
out on bail and tried the term after, or discharged. Prisoners cannot, 
except in certain cases, be removed from gaol except by this writ* 

* Exp. Helsbj, ] Dea. & Ch. Burn. J. 1077 ; 1 Chit. Criin. Law. 117— 

* R Chit. Bum. J. 238—241 ; Chit. Eq. 132 ; Com. Dig. tit. ffttb. Cbrp. ; Bso. Ab. 

Ind. 726, tit. Ilab, C(frp , ; Chit« £q« IncL tit. 

^ As to this writ iu general, see 2 Chit iice, Hab, and jProe WHi, 7. 
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The 66 Geo. III. c. 100 gives power to the judges to issue this writ 
in other than criminal cases in the vacation, and makes disobedience 
of it a contempt of court. The judges may, if they see fit, make the 
writ issued in vacation returnable in the next term ; but if issued in 
term, it must at all events be returnable in the ensuing vacation, if not 
sooner. And, by § 6, process of contempt may issue in the vacation 
against persons disobeying the writs under 31 Car. II. Lord Eldon 
had considerable doubts on this subject.^ 

The writ is obtained on affidavits other than the prisoner’s, and is dis- 
cretional in the court. The application must be in writing, attested 
and subscribed by two witnesses ; and a copy of the warrant of commit- 
ment must be produced before the court or judge, or an oath made that 
such copv was refused.* Ill health is not sufficient ground for the 
writ.® Nor can a party committed by order of the House of Commons 
be brought up on habeas corpus.^ 

In term time it must be moved for by counsel either in the courts of 
Chancery, Queen’s Bench, Common Pleas, or Exchequer; and in vaca- 
tion, the chancellor, or one of the judges, may be applied to by the 
party’s attorney or counsel. The judge granting the application issues 
his nat, and subscribes the writ.® 

The writ is to be served as directed by the 31 Car. II. c. 2, § 2. 
The officer to whom the writ is directed then returns the writ, certifying 
the date and cause of the arrest, and of the detainer or other cause for 
not bringing up the individual. 

In criminal cases, together with this, another writ called the 
certiorari is usually issued, directed to the magistrate who committed 
the party, whereby the examination and depositions on which the com- 
mitment took place are placed in the power of that tribunal which is 
to judge of the correctness ‘of such commitment. If the commitment 
were by a court of competent authority, the return should state that 
fact. The neglect to maKe a return is punishable by attachment, or by 
action at the suit of the prisoner, or by indictment. 

Upon the return, the prisoner’s counsel may move to file it, and to 
have the prisoner called into court, and the return read, and afterwards 
may argue for the prisoner’s discharge. When the court thinks, upon 
hearing affidavits, that there is probable cause for his dischar^, or 
being bailed for felony, if be is unable to pay the expence of oeing 
brought to London, the court will allow him to be bailed before a 
magistrate in the country. If the court determines on the release of 
a party, it requires him to enter into a recognizance to appear at the 
trial.® 

In cases of smuggling and ofiences against the customs, no habeas 
corpus can be granted unless the objections to the proceedings are stated. 
3&4 Wm.IV. c.63,§90. 

This writ also issues at the instance of other parties. Thus, where 
the defendant is in custody, and, on a bill filed in chancery, it becomes 
requisite to compel him to answer it, a habeas corpus ad respondendum 

^ Crowley’s Case, 2 Swan. 1. *5 Chit. Burn. J. 1084, 

» Hptly V. Liiscombe, 2 Bos. & P, 580, • 2 Chit. Bum. J. 1077-.-^ | and see, 

• 1 Stro. 4, 5; 1 Leach, C.L. 117. as to the amount of this, id. IW; and iA 

♦ Burdett V. Abbott, 14 East, I, tit. Boi/. 
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iBSttes, in order to bring him into court and turn him oyer to the fleet 
Prison if he persist in refusing to answer; and at common law this 
was necessary in order to declare against him in one court when he 
was a prisoner as of another ; but this seems no longer rejyuisite. It is 
also oa satufadendumj which is used where a judgment in the Queen’s 
Bench has been pronounced against him^ and he is in custody of an* 
other court, and it is sought to charge him in execution under that 
judgment ; or ad facieTidum et recipiendum, which is usually called 
cum causd, and signifies a writ whereby a prisoner in custody of the 
sheriff or in the prison of an inferior court, may be removed into the 
custody of the marshal ; in which case the cause under which he was 
first detained is removed into the superior court. There is also another, 
called ad testificandum, which is for the purpose of bringing up a pri* 
soner to act as a witness in any other cause. 

Writ of Fieri Facias , — ^This is a writ issued at the instance of a 
party who has recovered judgment for a debt, commanding the sherifif to 
levy the amount of the debt or damages upon the goods and chattels of 
the defendant. It closely resembles, in execution, the common distress 
for rent or taxes. In executing it, the sheriff’s officer seizes part of 
the goods in the name of the whole ; and he must continue in posses- 
sion thereof, or else another person may get possession by another writ. 
To get possession, he cannot break open the outer door of the defend- 
ant’s house, although he may that of another, if the goods are clandes- 
tinely removed there,^ But once in, he may break open inner doors 
or chests ; and he may do so to detached buildings, as, for instance, a 
bam door, without even demanding admission previously. In case of 
excess of duty, the sheriff is liable to an action ; but the seizure remains 
good. He must seize the goods before the return of the writ. 

The goods of certain persons are privileged from this seizure, as 
those within a royal palace ; those of an ambassador and his servants, 
&c. So, in effect, are those of a certificated bankrupt or a discharged 
insolvent, if the debt is barred by either process ; but the sheriff is 
not bound to take notice of these latter privileges. 

The property in the goods passes to the sheriff when the writ is 
delivered to him, and therefore any subsequent disposition of them, 
except in market overt, is void. It seems that if an eostent issue at the 
suit of the crown against the defendant’s goods after the^./a. is exe- 
cuted, but before they are sold, the extent has the preference. 

The sheriff cannot seize the whole wearing apparel of the defendant, 
but must leave sufficient for his clothing. Nor can he take an estate 
of freehold ; though he may a lease for years, it being but a chattel 
interest. Neither, until the recent act, 1 &;2 Viet. c.llO, could the 
sheriff, under this writ, take money, bank notes, bills of exchange, 
pronrissory notes, bonds, specialties, &c. But now, by section 12 of 
this act, it is enacted, That by virtue of any writ oi fieri facias to be 
sued out of any superior or inferior court after the time appointed for 
the commencement of this act, or any precept in pursuance thereof, the 
sheriff or other officer having the execution thereof may and shall seize 
and take any money or bank notes (whether of the Bank of England or 
of any other bank or bankers), and any cheques, bills of exchange, pro- 
.Woodf.L.&T.869,862,a 
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raisaoiy notes, bcmds, specialties, or other securities for moneys be« 
lonmng to the person against whose effects such writ of fieri facias 
shw he sued out } and may and shall pay or deliver to the par<y 
suing out such execution any money or bank notes which shall oe so 
seized, or a sufficient part thereof; and may and shall hold any such 
cheques, bills of exchange, promissory notes, bonds, specialties, or 
other securities for money, as a security for the amount by such writ 
directed to he levied, or so much’ thereof as shall not have been other- 
wise levied and raised ; and may sue in the name of such sheriff or 
other officer for the recoveir of the sums secured thereby, when the 
time of p^ment diereof shall have arrived. And the payment to 
such sheriff or other officer by the party liable on any such cheque, 
bill of exchange, promissory note, bond, specialty, or other security, 
with or without suit or the recovery and levying execution against the 
party so liable, shall discharge him to the extent of such payment, or 
of such recovery and levy in execution, as the case may be, from his 
liability on any such cheque, bill of exchange, promissory note, bond, 
specialty, or other security. And such shenff or other officer may and 
snail pay over to the party suing out such writ the money so to be 
recovered, or such part thereof as shall be sufficient to discharge the 
amount by such writ directed to be levied. And if, after satismction 
of the amount so to be levied, together with the sheriff’s poundage and 
expenses, any surplus shall remain in the hands of such sheriff or 
Other officer, the same shall be paid to the party against whom such 
writ shall be so issued. Provided, that no such sheriff or other officer 
shall be bound to sue any party liable upon any such cheque, bill of 
exchange, promissory note, bond, specialty, or other security, unless 
the party suin^ out such execution shall enter into a bond, with two 
sufficient sureties, for indemnifying him from all costs and expences to 
be incurred in the prosecution of such action, or to which he may 
become liable in consequence thereof; the expence of such bond to be 
deducted out of any money to be recovered in any such action.” 

Landlord’s fixtures in possession of a tenant cannot be seized; but 
com and growing crops (which, as we shall hereafter see, would go to 
the executors of a party) may be seized, but not artificial grasses 
growing under com, as clover or stubble. If, by construction of law, 
the crop would belong to the landlord, as where the tenant is holding 
over or is a trespasser, it cannot be seized. If a crop be sold before it 
is ripe, the person buying it is entitled to a reasonable time for it to 
ripen before he cuts it. The 66 Geo. III. c. 60 regulates those cases 
where there are particular covenants as to such crops between the 
landlord and tenant 

Goods pawned or leased cannot be taken into execution ; though, sub- 
iect to the pawner’s or lessee’s rights, they may be sold. Neitl^ cftn 
an equitable interest be taken; nor goods of a testator in the hands 
an executor; nor any other goods in trust. But goods in the hands, pf 
a husband as trustee for his wife may, in some instances^ be sold. 3p 
partnership goods may be sold on a writ against one partner; but then 
the whole partnership property must be taxen. When bankmptcy in- 
tervenes b^ore seizure, the seizure cannot be made. 

The sheriff, after seizure, sells under authority of the writ venditioni 
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expona$m After seizure, he may accept the debt and oosts^ and le- 
tease the goods ; or he may take bond, but be is liable to the plaintiff 
if the bond prove ineffective. It is said, that if the sheriff seize goods 
after tender to him of debt and costs, he becomes a trespasser. 

After seizure of the goods, by 8 Ann. c. 14, § 1^ the defendant’s 
landlord has a right to demand from the sheriff one year’s rent out of 
their produce in priority to other creditors ; and the same provision is 
made as to the assessed taxes by 43 Geo. III. c. 99, § 37.^ But this 
lien of the landlord is restricted, by 7 & 8 Vic. c. 96, § 67, in the case 
of meekly, monthly, or other tenants for a Use period than from year 
to year, to four weeks, months, or other such terms of payment.^ 

The sheriff does not usually make any return to this writ, unless 
ruled so to do. He then returns according to the fact, either nulla 
bona, that there are no goods to seize; or if he has fieri feci ; 

or both, if the value does not cover the whole debt. If he cannot sell 
the goods for want of purchasers, or of a fair price being offered, he 
should return to that effect. Where there are adverse claims to the 
goods, the court will enlarge the time for the sheriff to make his 
return, and a jury may be impanelled to try the right. 

Writ of Elegit, — ^Tnis is a writ of execution against the lands, goods, 
and chattels of the defendant when judgment has been recovered. 
On this writ the sheriff is in the first instance to take the goods of the 
defendant, except oxen and beasts of the plough, and deliver them to 
the plaintiff at the price found by a jury summoned as hereafter men- 
tioned. Whatever may be taken under a fi»fa,, and that only, may be 
taken under the eUgit ; and most of the rules ajmlying to a fi^fa* apply 
to this writ ; but it differs in this, that the sheriff is not to sell the goods, 
but to deliver them to the plaintiff. If these are insufiicient, then the 
defendant’s lands &c. are to be extended or seized, to be in like manner 
valued, set out by metes and bounds, and delivered to the plaintiff. 

Formerly, under this writ, a moiety only of the defendant’s lands were 
taken, and copyhold lands were not liable at all ; but now, by 1 A 2 Vic. 
e. 110, § 11, it is enacted, ^^Tbat it shall be lawful for the sheriff 
or other officer to whom any writ of elegit, or precept in pursuance 
thereof, shall be directed, upon any judgment recovered in any action 
in any of her majesty’s superior courts at Westminster, to make and de- 
liver execution unto the party in that behalf suing of u/Z such lands, tene- 
ments, rectories, tithes, rents, and hereditaments, including lands and 
hereditaments of copyhold or customary tenure, as the person against 
whom execution is so sued, or any person in trust for him, shall have 
been seised or possessed of at the time of entering up the said judgment 
or at any time afterwards, or over which such person shall at the time 
of entering up such judgment or at any time afterwards have any dis- 
posing power which he might without the assent of any other person 
exercise for his own benefit, in like manner as the sheriff or other 
officer may now make and deliver execution of one moiety of ^e 
lands and tenements of any person against whom a writ of elegit is 
sued out ; which lands, tenements, rectories, tithes, imts, and here- 
ditaments, by force and virtue of such execution, shiUl aceoidiagly be 

. * On writs of executicm 6roni any of the the week, and to fiee tenas only where 
new County Courts established under 9 & 10 let for any other term less than a year. But 
Vic. c. 95, the landlord’s lien is restricted as to the execution of these writs, see post^ 
to four weeks where the tenement is let by tit. County Courts. 
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bold ttad enjojed by the party to whom such execution shall be so 
made and delivered, subject to such accoimt in the court out of wllidh 
such execution shall have been sued out as a tenant by elegit is now 
subject to in a court of equity. Provided always, that such par^ 
suino* out execution, and to whom any copyhold or customary lands 
shalf be so delivered in execution, shall be liable to make, perform, 
and render to the lord of the manor or other person entitled all such 
payments and services as the person against whom such execution 
shall be issued would have been bound to make in case such execution 
had not issued ; and the party so suing out such execution, and to 
whom such copyhold or customary lands shall have been so delivered 
in execution, snail be entitled to hold the same until the amount of 
such payments, and the value of such services, as well as the amount 
of the judgment, shall have been levied. Provided also, that as 
against purchasers, mortgagees, or creditors, who shall have become 
such bemre the time appointed for the commencement of this act, such 
writ of degit shall have no greater or other effect than a writ of elegit 
would have had in case this act had not passed.” 

On receiving* the writ, the sheriff must impanel a jury, who enter, 
with the sheriff, into the house and grounds of the defendant, if the 
gates and doors are open (for they cannot use force). The inquisition 
must then find the value thus seized with certainty, or it is void. The 
sheriff is to deliver the whole of the goods seized to the plaintiff, and 
also give him, not actual, but legal possession of the lands ; for, t5 
gain actual possession, the plaintiff must resort to an ejectment; and 
when that is obtained, a mere chattel interest, and not a freehold one 
is acquired by him, which will devolve on his executors. The plaintiff, 
when in possession of the lands, is called the tenant by elegit^ and only 
holds the lands till the debt is levied thereout, or satisfied elsewhere, 
with interest ; upon which the defendant is entitled to restitution. 

WHt of Habere Facias Possessionem . — This writ is resorted to in 
order to give the plaintiff possession when he has recovered in an 
action of ejectment. On its being delivered to the sheriff, he gives a 
warrant to his bailiffs to execute it, taking an indemnity from the 
plaintiff. The officer may break open the outer as well as inner 
doors to execute this writ, and may raise a posse comitatiis^ if neces* 
sary, and all other persons should be turned off the premises. If the 
sheriff, or the plaintiff after he is put into possession, be disturbed, 
an attachment will be granted against the intruder. The shmnff 
should return the writ as in other cases. 

Writ of Inquiry . — There are several of these ; but the writ of in- 
quiiy of damages is the only one much in use.at the present day, and 
is directed to the sheriff in his judicial capacity, commanding him, 

because it is unknown to the court what damages the plaintiff hath 
sustained,” to inquire thereof. It issues only in cases of judgment 
by default or on demurrer, against all defendants. Before executing 
the writ, the sheriff is to give the defendant eight days notice when the 
inquiry will take place, and the writ must be executed between any 
two consecutive hours, and not more, on the day named. 

The jurors must be properly qualified according to the 6 Geo. IV. 
c. SO. When the jury is properly sworn the counsel or attorney for 
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the plaintiff states hie case, and goes into his ijrtdeiipe for dam^es) and 
the defendant hy his counsel answers in mitigation of the damages ; 
after which the plaintiff replies. If necessaiy, the inqtiiiy may be 
adjourned. When the case is fully beard, the sheriff sums up, and 
the jury deliver their verdict j and the writ is then to be duly re 
turned as others are. 

The execution in most real actions is performed by the Writ of habere 
facias seisinam. by which the sheriff is commanded to cause the de- 
mandant to have possession of the lands which he has recovered. 
This writ is not usually executed where the lands are certain, but 
only where they are uncertain. It is executed nearly in the same 
manner as the writ of habere fcmas possessionem* Real actions, 
however, are now for the most part abolished; the 3 & 4 Wm. IV. 
c. 36 having enacted, that no action real or mixed (except a writ of 
right of dower, or writ of dower unde nihil hahet, or quare impedit^ 
or of ejectment), and no plaint in the nature of such writ or action 
(except a plaint for free bench or dower) shall be brought after the 
31st Dec. 183*4. 

Sheriff* s Ihity as to Exchequer Writs. 

The only writ of this kind which is necessary to be treated of in 
this place is the writ of extent^ which is one of execution against the 
body, lands, and goods of crown debtors, and is an ancient prerogative 
writ, on which the lands are liable although there are goods sufficient; 
but the goods should be firs^ applied. 

Extents are in chief that is, where sued out for a debt to the 
crown; or in aid, where sued out by a debtor to the crown for the 
recovery of a debt due to himself. If the crown debtor die, a writ of 
d^sm clausit extremum may issue after his death. Upon receipt of 
the writ the sheriff issues his warrant, under which outer doors may 
be broken, and any liberty may be entered to execute it. If the 
fendant be taken, the sheriff cannot take bail. A certificated bank- 
nipt, or an insolvent discharged subsequently to the accruing of the 
crown debt, are not exempted from arrest under this writ, for the 
crown is not bound by the bankrupt laws ; but a bankrupt is privileged 
while attending commissioners on his examination.^ On seizing the 
goods, the sheriff is to keep them in his^ hands until the venditioni 
exponas issues. All goods that are in general liable to an extent 
become so from the teste of the writ, even though sold afterwards in 
open market. The queen’s claims always havie priority before those 
of private persons, provided the writ is issued before judgment is 
obtained by the subject. If an extent is tested the same day on 
which a Ji.fa. at the suit of a subject is delivered to the sheriff, the extent 
has the preference ; but beyond this the law is unsettled, as in cases 
where- the goods are in the sheriff’s hands under the fi. fa. when 
he receives the writ of extent. Goods distrained for rent before 
the teste of the writ, but not sold, maybe seized under the extent, and 
the landlo^ is not entitled to a year’s rent. So in bankruptcy, if the 
teste is prior to or on the same day as the assignment (ihat is, to 

* See Exp. Kuinell, 1 Mon, 278; Exp. Hehby, 1 Dea. & Ch 
z 



178 Execution of Writa^ 

■Si 

the appointment of assignees, which now constitutes the assignm^t), 
they are subject to the extent ; but not goods conveyed away oonAJide 
by a trader before the teste. 

Under an extent for duties or penalties incurred under the excise 
laws, the utensils, goods, materials, preparations, and vessels em- 
ployed in the particular manufectory in which such duties or penalties 
have arisen may be taken, althou^ the property in them does not 
belong to the defendant* So if they have been seized under 
prior to the teste of the extent. So the crown has a lien on malt for 
duties which were unpaid at the time of the bankruptcy; and that 
although seized by the assignees in bankruptcy. So also certain 
freehold property may be seized.^ 

Debts due to the crown debtor are also liable to an extent, whether 
they be specialty or simple contract ; and all persons conversant there- 
with are bound to disdose the particulars thereof. They are bound 
from the teste of the writ ; but payment by the debtor to the crown 
debtor in ignorance of the extent fischarges him, if before taking of 
the inquisition. Specialties, although not due, money in the debtor’s 
hands, or bills of exchange, may be seized. Under an extent against 
one partner the joint property may be seized, but the co-partner is 
entitled to an action in equity against the crown. But the sheriff is 
not to receive the debts till after the inquisition is returned, upon 
which a Bcire fojcimvfiSS^ issue, directing him to receive them. Upon 
information received that the debtor nas sovrie property, the sheriff 
should hold an inquisition in order to find whether he has such pro- 
perty as is liable to the extent. A summons is issued to the defend- 
ant, and to all witnesses, which if disobeyed subjects the pailies to 
an attachment. The sheriff has power to adjourn the inquisition ; 
for all receivable evidence should be gone into. 

In the finding of the inquest, facts should be stated with precision, 
and lands and goods particularly described, or the return will be bad. 
After the return, the Court of Exchequer issues a venditioni exponcLs 
to sell the goods, an order to sell the lands, or a sd. fa. to collect the 
debts. 

Of the Sheriffs Duty regarding Juries. 

The sheriff is the proper officer for the purpose of summoning juries. 
When causes are at issue, there is a writ of venire facias directed to 
the sheriff, commanding him to cause a jury to come according to 
the exigency of the writ. If the sheriff is interested, and the coroner 
also, then the venire is directed to two persons named by the coroner, 
called elisorSf or it is a groimd to challenge the jury. 

In a subsequent part of this work we snail see the qualifications, 
disqualifications, and exemptions of jurors, and also how the annual 
juror’s book is made up. This book is kept by the sheriff, and from 
that for the year in which the venire is delivered to him, he is to select 
jurors. By 6 Gep. IV. c. 60, § 12, if there be no book for the year, 
then the preceding one is to be resorted to. By § 39, he is indem- 
nified for returning any person named, although not qualified or liable 

*■ See iurther, Watson, See, 
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to sei*ve 5 but if done wilftilly (excepting grand juries at assizes)^ be is 
liable to fine. Persons who have attended may have a certificate 
thereof from the sherifij and their names are to be entered in a regis- 
ter for that purpose (§§ 40, 41.) Such also is the duty of the clerk of 
the peace with respect to persons who have attended sessions, whose 
names also are to be included in such register. In Middlesex, per^ns 
who have served are exempt for two terms and the vacations preceding ; 
in Wales, Hertford, Cambridge, Huntingdon, and Rutland, for one 
year ; in York, for four years ; and in all other counties for two yfears. 
(§ 42.) Common jurors are to be summoned by leaving a note at 
their dwelling-house ten days before the day of attendance, and for 
special juries three days notice is required. (§ 25.) Officers taking 
rewards for not summoning parties are liable to be nned by the court. 
(§ 43.) When the jury are selected, the sheriff makes out a panel con- 
taining their names alphabetically arranged with their places of abode 
and other additions. The number selected for counties is not to be less 
than 48 nor more than 72, unless by order of a judge of assize. The 
alphabetical list is to be kept for inspection at the sheriflTs office seven 
days before the assize ; and the under-sheriff (or the secondan^, in 
London) is to write the name of each juror with his addition. These 
are put into a balloting box and delivered to the judge’s associate, 
and twelve names are indiscriminately drawn as the jury. 

The sheriff has also to summon special juries, and the same forms 
are observed. By § 22, where justices of assize so direct, sheriffs may 
summon 144 jurors to serve indiscriminately .on the civil or criminal 
side, to be divided into two sets ; one set to attend the first half, and 
the other the second half of the assizes. The 46th sect, imposes a 
penalty of 50/. on the sheriff, one half to the king and the Other to the 
informer, for breach or neglect of the duties herein mentioned. 

Sheriff's Duty at the AsHzes. 

A sufficient time before the assizes the sheriff receives the assize pre- 
cepts, and also the precepts to summon juries. On receipt of these, 
he issues his warrants to tne bailiffs of eacn hundred to summon jurors, 
not exceeding 144 in number, as the judge of assize shall direct ; to 
make proclamation of the assize by advertisement in the newspapers, 
to give notice to coroners and constables, &c. 

The sheriff’s return to the assize precepts consists of four panels, 
as they are termed, i,e, schedules, or rolls of parchment. On the back 
of the precept the sheriff indorses the reference to the panels, thus : — 
The return of this precept appears in certain pan^s hereunto an- 
nexed.” These are, 1. The names of the magistrates, mayors, bailiffs 
of liberties, constables of hundreds, and sherifTs officers of t^ differ- 
ent hundreds ; 2. The names of those summoned as grand jurors ; 
8. Those of petty jurors ; 4. The calendar of prisoners. These are 
written on parchment, and delivered by the sheriff to the judge, tied 
up with the precept. The calendar of prisoners must also be printed 
and circulated. If there be any writs of capias, they must he pro- 
perly returned at the same time, according to the fact* iCopies of the 
nisi prius or petty jury must be printed on parchment, ana one copy 
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annexed to each distringas as it is called in the Queen's Bench^ 6v 
hc^beas corpora juratorum in the Common Pleas, which is a writ, re- 
turnable at the assizes, commanding the sheriff to have the bodies of 
the jurors in court, or to distrain them by their lands and goods, that 
they may appear at the day named. Besides this, the under-sheriff 
should write the names and additions of each juryman ; and put them 
into a ballotinff box, which, with the key, is delivered to the clerk of 
assize. The sheriff and under-sheriff must be constantly in attendance 
on the judge, whom they are to provide with suitable lodgings, and 
also observe all ceremonies usual upon the judge's entry into the 
town, &;c. 

Sheriff* 8 Duty at Sessions, 

The precept is in this case received from the clerk of the peace, under 
the hands and seals of the justices of the peace, and the command is 
pretty similar to that on the precept for assize, mutatis mutandis. 
The sheriff attends sessions, not personally, but by the under-sheriff. 
The under-sheriff receives all fines paid there. He is to levy 
all recognizances estreated at the sessions; but he may, instead of 
taking the body or goods of the party whose recognizance is forfeited, 
take a bond for their appearance &c. at the next sessions. Where such 
person is out of his jurisdiction, the sheriff issues his warrant to the 
sheriff of the county where the party is, to levy the sum for- 
feited, kc. 


A TABLE OF FEES to be taken by Sheriffs^ Under^Sheriffsy Deputy Sheriffs^ 
Sheriff*8 Agents^ Bailiffs, and others the Offioera or Ministers of Sheriffs, 
in England and Wales, pursuant to the 1 Viet, c, bS, 

£, s. d. 

For every Warrant which shall be granted by the Sheriff to his officer upon 

any writ or process in London or Middlesex . • . .026 

• - And on Crown and Outlawry process, an additional . . .026 

In all other counties, where the most distant part of the county shall not 

exceed 100 miles from London . • . ..050 

- - not exceeding 200 miles . . . . .060 

-• exceeding 200 miles . . . . ..070 

Where there are seveaial defendants in a writ of capias, and warrants are 

issued thereon by the Under-Sheriff against more than one defendant, 
no more shall be charged in any case for each warrant after the fint 
than 2s. 6d. 

For an Arrest in London . « . . . . 0 10 6 

In Middlesex, not exceeding a mile from the General Post Office . . 0 10 6 

-• not exceeding 7 miles from the same place . . .110 

In other countiei^ not exceeding a mile from the Officer’s residence . .0106 

- - not exceeding 7 miles . . . . .110 

-- exceeding 7 miles . . . . . . 1 11 6 

For Conveying the Defendant to Gaol from the place of arrest, per mile .010 
For an Undertahing to give a Bail-Bond . . .0100 

For a Bail-Bond ; — 

If the debt shall not exceed £50 . . . . . 0 10 6 

„ „ 100 . . . .110 

„ „ 150 . . . . . 1 11 6 

„ „ 300 . . . , 2 2 0 

„ „ 400 . . .. 3 8 0 

„ „ 500 . . 4 4 0 

If the debt shall exceed £500 . . .. 5 5 0 

For Eeceiving Money under the statute, for d^osit upon arrest, and paying 

the same into court, if in London or Midalesex . . 0 6 B 

If in any other county . * • . 0 10 0 
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For Filing the Bail-Bond : — «. d. 

Iftheairestbemadein London or Middleiex . . ..020 

If in any other county . , . . . .040 

Assignment of Bail or other Bond : — 

If in London or Middlesex . . . . ..050 

Ifinany other county . . . . . .076 

For the Return of any Writ of Habeas Corpus, if one action , . 0 12 0 

And for each action after the first . . . . .026 

For the l^liff to conduct Prisoner to gaol, per diem . , , 0 10 6 

And Travelling Expences, per mile . , . ..010 

For Searching Omce for Detainers . . . .010 

Bailiff’s Messenger for that purpose . . . ..026 

To the Bailiffs lor executing Warrants on Extent, Capias utlagatum, Levari 
facias, Fi. £el, Ca. sa., Ne exeat, Attachment, Elegit, Writ of Possession, 

Forfeited Becognizance, Process ffom Pipe Office, and other like mat- 
ters^ for each — 

If the distance from the SheriiTs office or the Bailiff’s residence do not 

exceed five miles . • . . . .110 

If beyond that distance, per mile . . . ..006 

On Distringas, in London . ' . . . .060 

In Middlesex, not exceeding five miles from the General Post Office . .060 

- - exceeding five miles . . . . . , 0 10 0 

In other counties, not exceeding five miles from officer’s residence . .050 

- exceeding five miles . . . . . . 0 10 0 

For each man left in possession, when absolutely necessary— 

- - if boarded, per diem • . . . ..036 

-- if not boarded, per diem . . . . .050 

For every Sale by Auction, notwithstanding the defendant should become 
bankrupt or insolvent, where the property sold does not produce more 
than 300/., 5/. per cent.: 400/., 4/. per cent.; 500/., per cent.; and 
where it exceed 500/., 2} per cent. 

For the Certificate of Sale, to save auction duty . . ..026 

Bond of Indemnity, besides stamps and stationery . . .0100 

Certificate of Execution having issued, for Record . . ..050 

On Writs of Trial and Inquiry: — 

For a Deputation . . . . ,.110 

On lodging Writ, for entering Cause, Warrant for summoning Jury; which 

fee shall be forfeited in case of countermand of trial . .040 

On Trial or Inquisition : — 

Sheriff, for presiding . . . ..110 

Bailiff for summomng Jury, and attendance in Court . . .040 

And if not held at the office of the Under-Sheriff : — 

For Hire of Room, if actual^ paid, not exceeding . . . 0 10 0 

For Travelling Expences of Under-Sheriff from his office to place where 
the Trial or Inquisition shall be held, per mile . . .010 

To the Bailiff, from his residence, per mue . . ..006 

In all cases in which it shall appear to the Master that a saving of expenoe 
has accrued to the parties by reason of a Writ of Trial naving been 
executed by Deputation, the fee for such Deputation riiall be alfowed. 

If more than one Trial or Inquisition be held at the same time and place, 
the travelling expences of the Under-Sheriff from his office, and of the 
Bailiff from nis residence, to the place where the Trial or Inquisition is 
held, are to be apportion^ rateaoly to the parties. 

On Writs of Extent, El^it, Capias utlagatum, and others of the like nature:— 
Forsummoningthe Jury, use of room, presiding at the Inquisition, &c. .220 

Jury . . . . . . . . 0 12 0 

For Travelling Expences of Under-Sheriff firom his office to place of inqui- 
sition, per mile . . . « « .010 

For Drawing and Engrossing the Inquisition, per folio . . .016 

Fora Summons for the attendance of a Witness . . .050 

In Replevin 

Bond, if the amount be under 20/. ... 0 10 6 

If above 20/. . . . , .110 

Precept to Bailiff . . . . ..026 

Notice for Service on Defendant . . .026 

Broker, where the sum demanded and due shall exceed 20/. and shall not 

«ceedW« lbr Appraisement and Affidavit of value . . . 0 10 0 

- where it shall exceed 50/. . . , , ,110 

- And his travelling £bq>enoes fix)m his residence to the place where the 

goods are, per mile . . . ... 0 0 6 
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BuilifP, for summoning p^es, and deUvedngffoods to Tenant • .110 

* • And his Travelling Sixpences, same as Broxer. 

For the Warrant, l^cord, and return of a Re. Fa. Lo., Aecedaa ad 

Curiam. Pone, or Writ of False Judgment . . , 0 16 6 

For Writ of Retomo Habendo . . . ..046 

For each Summons on a Writ of Scire Facias, or for the service Of a 

Writ of Capias where there is no arrest . , .050 

And mileage, per mile « . . . . .010 

For Recording each Demand or Proclamation under Writs of Outlawry .020 
For Bailiff, for making each demand or proclamation on Writs of Outlawry, 

in liondon and Middlesex . . . . .026 

In other counties . . . . . .050 

And Travelling Expences, if the distance shall exceed 6ve miles, then foot 

every mile beyond that distance . . . . .006 

For any Supersddeas, Writ of Error, Order, Liberate, or Discharge to any 
writ or process, or for the release of any defendant in custcMy (unless 
in the prison oi the county), or of any goods taken in execution .046 
For the Return of any writ or process, and Filing the same, exclusive of the 

fee paid in filing . . . . . .026 

Ju^ Process 

For Return to Common Venire . . . . . 0 «S 6 

The like to fecial . . . . , ..050 

The like on Distringas or Habeas Corpora for Common Jury . . 0 12 0 

The like for Special Juiy . . . . . 0 14 0 

The like, with a View . . . . ..100 

The like to a Traverse Venire . . . . . 0 14 6 

For Attendance, naming Special Jury . . . .220 

Twenty-four Warrants to summon Special Jury . .14 0 

For Bailiff, for summoning each Special Juror . . . .020 

Sheriff, attending in Court . . . . .110 

For attending a View, the fees as allowed by Rule of Court, Trinity Term, 

7 Geo. XV., 1826. 

For any duty not herein provided for, such sum as one of the Masters of the 
Courts of Queen’s Bench or Exchequer, or one of the Prothonotaries 
the Court of Ck>mmon Pleas may, upon special application, allow 


CORONERS.! 

Thefiie are very ancient officers at common law, being equal in point 
of antiquity with sheriffs. They are so called because they deal prin- 
eipally with pleas of the crown. There arc a certain number in 
every county, usually four in each. The court of the coroner is a court 
of record, to inquire as to the cause of any sudden or violent death, 
or of the death of a party in prison; and for this purpose he must, 
together with a jury of twelve men, hold an inquest upon view of the 
corpse, without which it would he void. His duty being partly judi- 
cial, cannot be executed by deputy; hut the coroner for tLe admiralty 
m^ depute another to execute his office pro tempore. 

Coroners are of three kinds: one by virtue of office, as the lord 
chief justice of the court of Queen’s Bench (who is principal coroner) 
and the other judges; another, by charter; and a third, by election, 
of which kind we proceed more particularly to treat. There are also 
a co^er to the admiralty, whose jurisdiction extends only to deaths 
on hoard ships in certain great nvers and parts of the seas; and a 
coroner to the verge, that is, over deaths in the royal palace. 

^ Chit. Eq. Ind. 250 ; I Chit. Bla. Com. liho holding of inquests, a comity cosonoi 
^5X6, and notes; Impey’s Off. of Sheriff and is empowered to apprint by wmW under 
Cor<mer,473 Ac. ^ ^ ^ hand (subj^ to the approasTof the 

* But now, by the 6 dt 7 Vict. c. 8^ to lord chancell<w),a deputy to act dor in 
urevent unnecessary expence and delay in case of illness or nooesiary 
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Goronerd of comities are chosen according to the queen’s writ 2>e 
coromtore eligendo^ directed to the sheriff. They are chosen by the 
freeholders^ and must be men of substance and credit; and a similar 
qualification by property is required of them as of the sheriff. The 
office is held during life; but a coroner becoming incapable of acting, 
or being guilty of misconduct, may be removed by writ De coromtore 
exonerando ; and where he is living out of the county, or is in prison, 
or he suppresses his inquisition instead of returning it to the next gaol 
delivery, it is sufficient ground for removal and, by 25 Geo. II. c. 29, 
extortion, neglect, or misbehaviour, are also grounds of removal. 

The coroner’s jurisdiction is limited to the county, liberty, or pre- 
cinct for which he is chosen ; and his jurisdiction carniot be extended 
by the crown. In many cases his jurisdiction is concurrent with that 
of the coroner of the admiralty, or coroner of the verge of the royal 
palace. Where a felony or misdemeanor happens on the borders of 
two counties, or within 500 yards thereof, or partly in one county and 
partly in another, or where it is begun in one and completed in another, 
by the 7 Geo. IV. c. 64, it may be tried in either county ; and this ap- 

{ ilies to the duties of a coroner, so that the coroner of either county may 
lold the inquest. And by sec. 9 of that act, when one is killed in one 
county, the coroner may inquire of all accessories and procurers before 
the fact, though the procurements were in another county. 

The 7 & 8 Vic. c. fe, intituled An act to amend the law respecting 
the office of county coroner,” after reciting that “ the regulations for 
the election of coroners for counties are insufficient, and that such 
elections are made with much inconvenience, and attended with great 
and unnecessary expence,” repeals the 58 Geo. III. c. 96 (the act pre- 
viously in force for regulating the election of coroners), and enacts. 
That it shall be lawful for her majesty, upon a petition from the quarter 
sessions (or whenever it shall seem fit to her majesty to direct the issue 
of a writ De coronaiore eUgendo for the election of an additional coro- 
ner for any county above the number customarily elected), to order 
that such county shall be divided into districts, that a coroner may be 
assigned to each for the purpose of holding inquests therein.^ 

l%at every such coroner, though designated as the coroner of a par- 
ticular district, and chosen only by the electors resident therein, shall 
be considered as a coroner for the whole county, and have the same 
jurisdiction as if he bad been elected by the freeholders of the county 
at large. But he is to hold inquests only within his own district, 
except during the illness or unavoidable absence, or vacancy in the 
office, of a coroner for another district; and in such case he must 
certify the cause in his inquisition. And each coroner is required 
to reside in his own district, or within two miles thereof. 

That, upon the election of a coroner, the sheriff shall hold a court 
within the district, on a day to be appointed by him, not less than seven 
nor more than fourteen days after tne receipt of the writ ; and if the 
election be not then determined, but a poll be demanded, shall a^oum 

' Exp. Warwick FreeholderB, 3 Atk.l84 ; of comities into distnct^ or the eleotion of 
1 Qilt. Bla, Com. 348 ; Exp. Parnell, 1 coroners, extends to thO eourkty of CSwo- 
Jac. A W. 451 ;*] Keb. 280 ; 1 Chit. Bum. ter, or to any place whm the appctement 
J. 874. or election timpkeodthohnse mifitsidtt 

* Nothing in this act touching the division the writ Be cmmatere 27. 
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the court till the next day but one, when the polling shall continue open 
for two days, the expences thereof being defrayed by the candidates. 

That the coroner may impose a fine not exceeding 40«. for the non- 
attendance of any person summoned as a juror or witness on an inquest 

That he shall not, under a penalty of Mt, act as an attorney on the 
trial of any person charged by the inquest with any crime. 

That the sessions may order the coroner’s travelling expences to be 
paid, if they see fit, though no inquest has in fact been held. 

And that the same poundage fees or other remuneration shall be 
paid to the coroner for the execution of writs or other process directed 
to him when the sheriff is a party or otherwise disqualified to act, as 
the sheriff wo\|}d have been entitled to in the like case.^ 

Coroner's Duty at Inquests on Deaths, 

The duty of holding inquests in cases of accidental or sudden death 
is by far the most important in the office of a coroner. When such 
a death happens, the township, through a peace officer, should im- 
mediately give notice to the coroner, and ought not to bury the body 
before he come ; and if they suffer the body to lie too long without 
such notice, the township is liable to be fined. After receiving such 
notice, the coroner issues his precept to the constable of the township 
to return a jury, or on neglect he may be fined lOOZ.^ If the peace 
officer neglects his duty as to the return and appearance of the jury, 
he is liable to be fined by a judge of assize ; but the coroner has no 
power to impose such fine. As there are several coroners in a county, 
the inquest which is first completed is in point of law the perfect one. 
An inquest ought to be held as soon as possible after discovery of the 
death ; but it cannot be held on a Sunday. It may be held apart from 
the corpse, if, after the jury are sworn and charged to make the inquiry, 
the corpse be first viewed by the jury in the presence of the coroner 
(which is absolutely necessary). If the body has been buried, the 
coroner should order it to be disinterred. 

After this the coroner proceeds to investigate all evidence relating 
to the death on oath. He may also inquire as to accessories before 
the fact, but not as to accessories after the fact. At the inquest the 
whole of the evidence, as nearly as possible in the very words, should 
be taken down ; and the coroner should bind over such witnesses as are 
necessary, to appear at the trial of the accused party, if any. 

The verdict of tb^jury should be reduced into writing, and signed 
and attested by the coroner and all the jury.^ The coroner then issues 
his warrant to apprehend and commit any party charged with the 
death, and a warrant also for the burial of the body, though this 
m^ be done before the verdict if necessary. 

it may here be observed, that it is illegal to publish the evidence 
taken on the inquest, as it may tend to prejudige the case when it 
comes to trial. And the coroner may exclude any person from 
being present, and may adjourn the inquest at his discretion. 

' No coroner of the queen’s household benefit, or recompense under this act.-* 
and verge of the queen’s palaces, or of the Sec. 25. 
adn^lty,or of the city of jLondon, borough * 3 Hen. VII. c. 1. 

of Sbotb wark, or anv place not contributmg > As to the form, see I Ghit. Bum. J. 87$. 

to the county rates, is entitled to any fee, B Id. 324. 
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By the 7 Geo. IV. c. 64^ the inquisition must be returned to the 
proper officer of the court in which the trial is to take place, or the 
coroner is liable to be fined ; and he is also liable to a fine if he is not 
present at the assizes when the trial comes on. If there are any 
defects in the inquisition, they may be fatal to the whole proceeding; 
for section 20 of that act, which cures many trifling defects in indict- 
ments, does not extend to coroners’ inquests ; but rormal defects may 
be amended at the discretion of the court of Queen’s Bench. The 
inquisition is equal to a finding by a grand jury, and a party accused 
may be tried on it without indictment ; though it is usual also to prefer 
an indictment, and the party is tried on both at oncq. 

The 7 W. IV, & 1 Vic, c. 68 directs, that a schedule of fees payable 
on holding inquests shall be made by the justices at quarter sessions 
for counties, and by the town council for boroughs ; that, at the con- 
clusion of every inquest, the coroner shall advance and pay all the ex- 
pences incurred, according to such schedule; and that within four 
months he lay an account thereof before the quarter sessions or council, 
which shall make an order for the repayment, together with Gs* for 
every inquest holden by him, over and above all other fees to which 
he is by law entitled, on the county or borough treasurer.^ 

Coron&'^s Duty and Powers in other Matters. 

Coroners are also to inquire as to treasure trove (which, as we have 
before seen, belongs to the crown), and as to wrecks and royal 
fish. He is also the person to execute process when there is suffi- 
cient objection to the sherifis doing it ; and sometimes the queen’s 
special writ is directed to him. He is bound to be present in the county 
court, to pronounce judgment of outlawry, as we have before seen. 
He is also a conservator of the peace in relation to ♦all felonies, and 
may suppress afirays by arresting the parties. 

His privileges are, that he is exempt from serving offices inconsistent 
with his duties, as attending as a juror; nor can he be arrested while 
V execution of his office. If he neglect his duty, or abuse his office, 
very severe penalties are inflicted. 


* Before the p^ing of the 6 & 7 Wm. IV. 
c. 89, much difficulty frequently arose re- 
specting the attendance and remuneration 
of medical witnesses at coroners’ inquests. 
But that act empowers the coroner to sum- 
mon the medical practitioner who attended 
the deceased at or immediately before his 
death, if he were attended by any such, or 
otherwise any legally qualified medical prac- 


otherwiseany legally qualified mcaical prac- 
titioner in actual practice at or near the place 
where the death happened, and to direct, if 
he think proper, a post mortem examination 
of the body, either with or without an ana- 
lysis of the contents of the stomadi or intes- 
tuies ; and a disobedience of such summons 
or order incurs a forfeiture of 5/. If the jury 
are not satisfied with the evidence of suen 
medical witness, a majority of them may, 
in writing, require the coroner to summon 
aiw other whom they may name ; and a 
refusal of the coroner to issue his summons 
accordingly is a misdemeanor. And if any 

2 


person shall state on oath before the coro- 
ner that in his belief the death of the de- 
ceased WAS occasioned by the improper 
treatment or neglect of any medical prac- 
titioner, such practitioner shall not be al- 
lowed to assist at the post mortem exami* 
nation. For his attendance at any inquest 
in obedience to the order of the coroner, 
every medical practitioner is entitled to a 
fee or remuneration of one guinea, or, if he 
has also made a post-mortem examination 
of the body, of two guineas ; which fee the 
coroner is required, by the 7 Wm. IV. & 
1 Viet. c. 68, to pay to him at the close of 
the inquest, and he may obtain repayment 
from the county rate. No rach fee, how- 
ever, is to be paid for any post-mortem ex- 
amination made without the previous direc- 
tion of the coroner, nor to the medical officer 
of any hospital or public institution whose 
duty It was to attend the deceased. 
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J0STICES OP PEACE. 

Justices of pe<ice are usually appointed by special comimssion 
under the great seal ; though some hold the office by act of parlia** 
ment^ and others by grant or charter, as the mayors or other diief 
officers in coiporate towns* 

By stat. 1 Mary, sess. 2. c. 8, § 2, no sheriff can be a justice of 
peace ; nor ean a coroner; and by S Geo. II. c. 18, § 2, no practising 
attorney, solicitor, or proctor. But this does not extend to justices 
by charter, &c.*; nor to peers of parliament, or the eldest sons of 
such, or persons qualified to serve as knights of the shire ; nor to the 
heads of colleges or halls in either of the universities ; and all esquires 
and gentlemen of the law, and persons of higher degree, are el^ible. 

A mayor is not of necessity a justice of the peace, yet in, many 
cases, by statute, he has equal power with justices, as with regard to 
the customs, alehouses, the Lord’s day, swearing, gaming, weights and 
measures, Ac. 

Justices of peace, on their first appointment, take a certain oath, to 
be administered by the clerk of the peace for the county, &c. In order 
to be qualified^ they must have an estate in lands of the clear yearly 
value of lOOZ. in possession, or of 300Z. in immediate reversion or re- 
mainder; and of this they must make oath.^ The oath is to be sub- 
scribed and kept by the clerk of the peace, who, on demand and pay- 
ment of 2s., is to deliver a copy to any person requiring the same.^ 

Their Jurisdiction. — ^Although, generally, justices have no jurisdic- 
tion out of their county, yet in many cases the presence of an offen- 
der in their county gives them jurisdiction, though the offence were com- 
mitted in another, as in cases of felony, or of an offender coming from off 
the high seas, or of tenants fraudulently removing goods. By y Geo. I. 
e, 7, 5 8, although a justice’s house is out of the county, he may 
there grant warrants kc. as to offences within the county ; and by 
15 Geo. II. c. 24, justices of liberties or corporations may comm||; 
offenders to the house of correction of the county in which tne liberty 
Ac. is situate ; and by 16 Geo. II. c. 18, they may enforce rates, though 
they are themselves also chargeable therewith. 

By 24 Geo. II. c. 55, § 1, where an offender escapes fiom one county 
into another, the justice’s warrant of the former must be indorsed by 
a justice of the latter in order to be executed; and the 13 Geo. III. 
c. 31, and 54 Geo. III. c. 186, § 2, regulate as to escapes to Scotland 
or Ireland. By the 7 Geo. IV. c. 38, tn^ have authonty over offences 
committed upon the sea, and places where the admiralty has juris- 
diction ; and there are many places where they have a partial and con- 
current jurisdiction.® 

The duties of justices are ministerial or judidalf or both. 

By the 45 Geo. III. c. 48, § 3, they are, by virtue of Aeir office^ 
commissioners of land tax. They are also, by 3 Geo. IV. c. 126, V61^ 
and 4 Geo. IV. c. 05, trustees for the turnpike roads in their county. 

« 5 Geo. 11. o. 18, and 18 Geo. 11. c. 20. • Steer’i Parish Law, 288— <8. 

• Steer’s Parish Law, 278--83. 
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It hra been held, that where they are peracmally eonoemed in any case, 
they ou^ht liot to act as magistrates; but if ^y are assaulted or 
grossly insulted in their office, no other justice bdhig present, they may 
commit the offender^ 

In most cases, unless an act of parliament direct otherwise, the jus- 
tices should in the first instance issue a summons instead of a warrant, 
in which the hour and day are fixed for appearance. The service of 
the summons should be personal, unless that is dispensed with by 
statute. 

But in cases of felony, larcenies, breaches of the peace, and gene- 
rally where the proceeding is In the name of the queen, and al^ in 
cases between party and party where the body of the offender is liable, 
a warrant is the regular process. Wherever a statute gives a justice 
jurisdiction over an offence, it impliedly gives him power to apprehend 
any person charged therewith by warrant ; especially after a summons 
has been neglected. So libellers may be brought up by warrant, and, 
in default of bail, committed to prison. 

Although two justices be required by statute to ^ hear and deter- 
mine,” yet one alone may issue the warrant. 

It is still doubtful whether justices have power to administer oaths, 
unless where it is expressly given by statute. As to voluntary oaths, 
in extra-judicial matters, they ought not to be administered, although 
it is frequently done ; as, for instance, by dealers who, wishing to puff 
off their goo^ to the public, go before a magistrate and make oath 
as to their quality.^ 

On the taking of depositions, they are to be put down in writing by 
the magistrate's clerk at the time, as nearly in the words spoken as 
possible.^ A magistrate may commit or remand a party accused for 
further examination, if necessary ; bwt it should only be for a reason*^ 
able time, or he may render himself liable to an action.^ 

The law as to taking bail in cases of felony is much improved by the 
7 Geo. lY. €. 64, which provides that where a strong presumption of 
guilt does not prevail agmnst the party accused from the evidence 
adduced, justices may t^e bail from the party, and discharge him 
pro tern. ; and they must certify such bailment, and bind over wit- 
nesses Ac. to appear at the trial. The same is provided as to misde- 
meanors; and magistrates are liable to fine for any breach of their 
duty therein mentioned. • 

Thejudidal authority of magistrates is derived partly from their 
commission, and partly from acts of parliament In some proceedings 
they assume the character of a civil tribunal, as in disputes between 
masters and servants, Ac., and in enforcing the payment of rates, fines, 
Ac. In others they act as criminal judges, either acting on their own 
jud^ent, or by the assistance of a jury at the sessions, Wh&ee by 
act of parliament two are required to hear and determine any offence, 
or do any other judicial act, they should both be present to hear the 
evidence mid consult together. And where a specim authmity is given 
to them out of sessions, it ought to appear in their orders that wtsk 

> See 4 Chit. Bla. Com 137, «nd notes ; * Davis v. Capper, 9 B. A C., 8 Maa 

Steer 292. gt Ry, 

tMUlav.CoUet 6B!]ig.l2. 



188 Juittic^ of Peace. 

authority was exactly followed. To a certain extent, in matters done 
in their iudicial capacity, they are judges of record. If, upon con^ 
viction, the offender is to be fined to the queen, they are to estreat the 
fine, and send the estreat (e. e. an extract of the record) into the Ex- 
chequer; and in all cases they should return the conviction to the 
next sessions. 

It is the duty of magistrates to take notes of the evidence, in 
order, if necessary, that they should be enabled to set forth the evi- 
dence upon the record of conviction with accuracy;^ and if the party 
accused dp not appear before them, still greater care should be 
taken, that justice be done him.^ It is doubtful whether parties have 
a right to employ professional agents before magistrates upon a minis- 
terial investigation; but where mey are exercising 2 . judicial function, 
it seems that the accused has a right to such assistance. The former 
may, by the determination of the magistrate, be altogether private, 
and therefore it is not strictly lawful to publish an account of the 
investigation ; for it is not conclusive, as the latter is. 

The magistrate’s duties with regard to disputes between masters and 
workmen will be seen under the title of Master and Servant. 

In cases of riot, by the 41 Geo. III. c. 76, § 2, two justices may 
order an allowance to high constables for extraordinary expences; 
and by 33 Geo. III. c. § 1, they may fine officers, such as con- 
stables, overseers, or other peace or parish officers, not exceeding 40s,, 
for neglect or breach of duty, subject to appeal to the quarter sessions. 
So, out of sessions, they may award costs, by the 18 Geo. III. c. 19; 
and, by sec. 2, where a penalty of 5L is imposed, the magistrate in cer- 
tain cases may order the costs to come out of it. 

The 3 Geo. IV. c. 43 provides the form of a conviction ; and, with 
regard to the recovery of penaltias, the 5 Geo. IV. c. 18 provides that 
it shall be by distress on the offender’s goods, or he may be detained 
till the return of the warrant, unless he give security for his appear- 
ance; and if he has not sufficient goods, he may be committed to 
prison. If persons use threats to another, or excite reasonable alarm 
of serious bodily injury, they may be bound in recognizances to keep 
the peace for any time in the magistrate’s discretion.^ 

Their commission enumerates all the various classes of offences, and 
gives them cognizance thereof; and although it does not mention 
murder or manslaughter, yet under the general yrord felony they have 
jurisdiction in those matters. However, in practice, they abstain from 
trying homicide or capital offences; and it has been held, they have no 
jurismction over forgery or peijury. 

They are amply protected in the execution of their office; and 
slander and abuse addressed to a justice of peace is punishable by indict- 
ment. It is different with regard to words spoken of him ; but all 
words which by law amount to slander are, of course, punishable in 
tibe* Usual mode as between private individuals. The power to commit 
for such offences is questionable, and at all events it must be <m war- 
rant, and for a time certain, 

• R. V. Wamford, 4 D. & R. 489. » Steer, 809 ; Willes v. Bridges, 2 Bam. 

» Paley on Convictioiifi, by Dowling, 20. & A. 278. 
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The office of Justice op the Peace for the Mbtbopolis is spe- 
cially provided for by the establishment of stipendiary police magis- 
trates, who are invested with all the powers, and execute the duties 
(except as to the business at sessions) of a justice of the peace within 
the Metropolitan Police District. The act now in force for their re- 
gulation is the 2 & 3 Viet. c. 71, by which their number is limited to 
twenty-seven ; and, for the execution of their duties, nine police courts 
are established in different parts of the metropolis, including the public 
office in Bow-street. They are magistrates of the said courts, and jus- 
tices of the counties of Middlesex, Surrey, Kent, Essex, and Hertford, 
city and lib^^rty of Westminster, and liberty of the Tower of London. 
They are appointed by the crown, and must have been practising bar- 
risters of seven years standing ; but do not require the qualification by 
estate which is necessary in the case of other justices of the peace. 

One magistrate at least is required to attend at each of the said 
^lice courts on every day (except Sunday, Christmas-day, Good 
Friday, or any public fast or thanksgiving day) from ten o'clock in 
the morning till five in the afternoon, and at such other times as 
necessity may require, or the secretary of state shall direct. Although 
they have concurrent jurisdiction, the magistrates of each office act 
independently, and confine themselves to a particular local district, 
unless particular circumstances require general co-operation. The 
secretary of state is empowered to direct at which court each of them 
shall attend, and also to make rules for regulating the manner of con- 
ducting the business. 

A single magistrate sitting at any of the said courts is empowered 
to do any act which is by law authorized to be done by one or 
more justices of the peace. But they are not competent to act, either 
alone or with other justices, in any thing which is to be done at a 
special or petty sessions, or at any general or quarter sessions. 

A warrant of any of the said magistrates, in respect of any matter 
arising within the Metropolitan Police District, may be served out of 
the said district by the constable to whom it is directed without being 
indorsed by a justice of the county where it is executed. 

And every summons or warrant issued by any justice of peace of 
the counties of Middlesex, Surrey, Kent, Essex, or Hertford, requiring 
any person residing within the Metropolitan Police District to appear 
at any place without the said district to answer any information or 
complaint touching any matter arising within the said district, is 
utterly Void, except for the purpose of enforcing any rates or taxes 
levied within any parish or place, part only of which is within the 
Metropolitan Police District. 

The magistrates, clerks, ushers, doorkeepers, and messengers of the 
said courts are, while in office, or within six months afterwards, inca- 
pable of voting at any election of a member of parliament for the 
counties of Middlesex or Surrey, the cities of London or Westminster, 
or the boroughs of Marylebone, Finsbury, Tower Hamlets, Southwark, 
Lambeth, or Greenwich; and if they should endeavour to persuade any 
voter to give or withhold his vote, or otherwise interfere therein, ex- 
cept in the discharge of their duty, they are liable to a penalty of 100/. 
They are also exempt from serving on any juries or inquests whatever. 
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CONSTABLES. 

Constables are of two kinds: high constables and pet^ con- 
stables. 

High Constablbs. — ^The office of high constable extends generalhr 
over a hundred or other large division of a county, and is q{ mucn 
higher dignity than that of petty constables, whose duties are confined 
to the parish, borough, or liberty for which they are chosen, and 
over whom the high constable has the general superintendence, and 
is to a certain extent responsibly for their conduct. 

The appointment of high constables is as old as the 13 Edw. I. c. 6, 
at least. In those days, when every man was bound to possess certain 
arms for the general defence of the land, the high constable was ap- 
pointed to inspect all matters relating thereto. Now, the greater part 
of his duty, as an officer, is to execute the precepts of the justices of 
the peace. The other usual branches of his office, such as surveying 
bridges, issuing precepts concerning the appointment of overseers of 
ffie poor, surveyors of highways, assessors and collectors of the land 
and assessed taxes, alehouse licences, levying of county rates, returning 
lists of jurors, &c., are vested in him merely as a matter of public con- 
venience. JSis office is ministerial and partly yWtetaZ.' 

Anciently, both high and special constables, where there was a feudal 
lord, were chosen by such lord, his steward, or the suitors, in the ket ; 
or, where, there was no feudal lord, by the sherifi* in his torn. 

The high constable is now usually chosen by a majority of the jus- 
tices of the division in which the hundred lies, or by the county justices 
at their quarter sessions. None but such as reside within the hundred 
are liable to be appointed. In Westminster, by 99 Ged. II. c. 25, a 
high constable is elected annually by the dean, or high steward, or his 
deputy, at a court leet. 

A high constable cannot be called upon to act as an overseer of the 
poor. 

Petty Constables. — ^The constable of the vill or parish, or petty 
constable, as he is called, to distinguish him from the high constable, 
is he who is generally understood by the term constable”^ when used 
without any addition. His du|^ is, to prevent ofiences against the 
laws, to detect and apprehend offenders, an^enerally to preserve the 
peace of the district in which he resides. Ble is the proper officer of 
the justice of peace, and bound to execute his warrants. It is also 
his duty to attend on coroners in order to execute their warrants, as 
well as on the justices of assize at the gaol delivery, and the justices 
of peace at the general and special sessions. 

FomieKly the petty constaole was appointed for a vill, township, or 
tj&ing, and not for a parish; and die numher depended Upon the 
custom of the place. He was elected by the jury, and appomted by 
die lord or steward of the court leet of the manor in which his pre- 

' By tlfS 55 060. HI. c. 51, § Id, high 7 5c S Vic. c. 53, high Constables ehosen 
eatables ^ployed in oollecti^ county after the 1st October, 1845, are relieved 
rates might be required by the justices to from the collection of county rates, attond- 
giTe security ; ana by 1 0^. 1. st 2, c. 13, ance at quarter sesriooB, and certain other 
hkh constwles were leqnhned to take the duties, and are not required to take any 
oaths of allegiance and supremacy, besides other than the oath of othce. 
the common oath of office. But now, by 
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cinct la^ ; and in some places^ by custom, the officer of the leet apj>ointed 
withoui; any election by the jury. But as a constable is a principal 
officer of the peace, the justices of the peace have, ever since fhe in- 
stitution of tneir office, taken upon them to nominate and swear in 
constables, whenever they were neglected to be appointed by the leet, 
as also m all cases of necessity ; and whenever unable or unfit persons 
have been chosen, they have interfered to remove them. 

It being settled, however, that the election of the constable is in 
the people, it had long been customary in many parishes for the inha- 
bitants to elect their officer in vestry, who was afterwards sworn in 
before a justice of the peace. And now, by a recent act, 5 A 6 Yict. 
c. 109, it is enacted, that no petty constable, headborough, borsholder, 
tithingman, or peace officer of the like description, shall be appointed 
for any parish, township, or vill, within the limits of that act/ at any 
court leet or toruy except for the performance of duties unconnected 
with the preservation of the peace, or with the execution of that act, nor 
otherwise than under the provisions of that act or of the 2 & 3 Yict. 
c. 33 (Rural Police Act). 

And by the same act it is further enactea, that the justices of the 
peace of every county in England shall, on some day after the 24th of 
March and before the 9th of April in every year, hold a special petty 
session in their several divisions for the appointment of parochial con- 
stables ; and the manner of proceeding with respect to such appoint- 
ment is laid down in the subsequent sections as follows. 

Within the first seven days of the month of February in each year, 
the justices of the peace are to issue a precept to the overseers of each 
parish in their division, requiring them to make out and return, before 
the 24th day of JMEarch, a list in writing of a competent number of 
men within theif respective parishes qualified and liable to serve as 
constables, and, with such precept, a notice of the time and place of 
holding the said special session. The oyerseqrs are then to summon 
a meeting of the innabitantsin vestry, to be holden within fourioen days 
after the receipt of such precept, for the purpose of makiim out such 
list ; and the vestry may annex to such return the names of^any numr 
ber of men willing to serve the office of constable, and wi^om they will 
recommend to be appointed, although liot having the qualificaticm 
hereafter mentioned. True copies of the list so agreed to in vestry 
are to be made out and signed by the* overseers ; and where any of 
the persons named therein shall have served the office of constable in 
the said parish, in person or by substitute, they are to set against his 
name the date of the year of such service. A copy is to be affixed 
to the principal door of every church, chapel, and other ppblic plaee 
of religious worship in the parish, on the first three Sundays in the 
m^th of March, with a notice subjoined, stating when imd where 
t^jecfions to the list will be h^ard by the justices ; and the original 

Nothing In this act is to apply to the sions are expended to every liberty having'a 
city of London, the >fetropolitan Police separate commission of the peace, and not 
District, or any munic^ borough within being an incorporated borov^^. No titrm^e 
the 5 dp 6 Wm. JV. c. To, nor to any place toll to be taken for any hor|e,po]ice vim, car- 
in which rates are levied for the payment riage or cart in the service fiie suj^rin- 
of constables under the General Watching tendent constable, provided he produce the 
and Lighting Act (3 & 4 Wm. IV. c. 20) certificate of his appointment, or have on 
or any local act, nor to the county palatine police dress. Persons fraudulently claim- 
of Chester. By 7 & 8 Vic. c. 52, the provi- xng this exemption incur a penalty of 5/. 
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list or a copy thereof, is to be kept by the oTerseers, for the purpose 
of being perused by any of the inhabitants, at any reasonatne time 
during the first three weeks of the month of March, without fee or 
reward ; and on or before the day limited for making their return, 
the overseers shall sign and return the original list to the justices, 
as required by the precept. Overseers neglecting to return such list, 
or to publish such copies, or leaving out the name of any person who 
ought to be included therein, or knowingly making a false return, are 
liable, on conviction before two justices, to forfeit for every such offence 
a sum not exceeding 61, 

The overseers are then required to attend the special session for the 
appointment of constables, to verify the said list, and answer such 
questions touching it as shall be put to them by the justices. The 
justices may strike out the names of any persons who shall be proved 
to their satisfaction, either by the oath of the party complaining or 
upon other proof, not to be qualified or liable to serve ; and the list, 
when duly corrected, shall be allowed and signed by the justices 
present, or any two of them. And, from the list so allowed, the justices 
shall choose the names of such number of persons as they shall deem 
necessary (having regard to the extent and population of the parish) 
to act as constables within the parish during the year then next fol- 
lowing, and until other constables shall be chosen and sworn to act in 
their stead ; and shall cause the persons so chosen to be summoned 
before them in order to be sworn in. 

As to the qualification and liability of persons to serve the office of 
constable, it is enacted by section 5 of the same act, that every able- 
bodied man within the parish, between the ages of 25 and 55, rated to 
the relief of the poor or to the county rate on any tenement of the net 
yearly value of 4/. or upwards, shall be qualified and liable to serve, 
ex<^t the following : 

JExemptiom , — All peers ; members of the House of Commons ; 
judges ; justices of the peace ; deputy lieutenants ; clergymen in holy 
orders ; Roman Catholic priests who have duly taken and subscribed 
the oaths and declarations required by law ; Protestant Dissenting 
teachers or preachers in a congregation whose place of meeting is 
duly registered, and following no secular occupation except that of a 
schoolmaster, and producing a certificate of some justice of the peace 
of their having taken the oaths and subscribed the declarations re- 
quired by law ; schoolmasters ; serjeants and barristers ; attorneys, 
solicitors, and proctors; conveyancers and special pleaders; officers 
of courts ; coroners, gaolers, and keepers of houses of correction ; 
physicians, surgeons, and apothecaries ; officers in the navy or army 
on full pay ; persons enrollea and serving in any corps of yeomanry ; 
licensed pilots; masters of vessels in the buoy and light service; 
household servants of her majesty ; officers of customs and excise ; 
sheriffs, and sheriff’s officers ; high constables ; clerks to boards of 
guardians; masters of union workhouses; county or district con- 
stables ; parish clerks ; registrars and superintendent registrars of 
berths, deaths, and marriages ; churchwardens, overseers, and reliev- 
ing officers, are exempt from serving the office of constable under 
this act 
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Disqualifications , — Ail licensed yictuallers; and persons licensed to 
deal in any excisable liquor^ or to sell beer by retail ; all gamekeepers ; 
and all persons who have been attainted of any treason or felony, or 
convicted of any infamous crime, are disqualified. 

And where any person shall have served the office of constable, either 
in person or by substitute, he shall not be liable to be again chosen 
until every other person in the parish liable and qualified shall have 
also served. 

If any qualified person chosen as aforesaid shall be unwilling to serve 
the office of constable in person, and shall find a substitute, he shall 
attend with his substitute at the time and place appointed for swearing 
in constables ; and if the justices approve of such substitute, they shall 
cause the oath to be administered to him instead of the person so 
chosen and unwilling to serve. But the service of such substitute 
shall not be reckoned as his own service, so as to exempt him from 
being sooner chosen to serve in his own person than otherwise he 
would have been liable to. 

Any person chosen by the justices and duly summoned to be sworn, 
who shall refuse, or (without reasonable cause, to be allowed by the 
said justices) shall neglect to attend and be sworn in, or to find a qua- 
lified substitute to be sworn in his stead, shall, upon conviction before 
two justices, forfeit not exceeding 10/. And any person who, after 
being sworn as constable, shall refuse or wilfully neglect to act in the 
execution of his office, shall, upon conviction beiore two justices, 
forfeit for every such offence a srfta not more than 5L 

The vestry assembled for the purpose of making such return as afore- 
said mav, if they think proper, resolve that one or more paid consta* 
bles shall be appointed for their parish ; and in such case a copy of 
the resolution, and of the amount of salary proposed, shall be sent by 
the overseers to the justices with the return before mentioned. And 
the justices of peace, if satisfied with the amount of salary agreed to 
be paid, shall appoint so many paid constables to act for that parish 
as shall be agreed to by the resolution ; or if the same resolution shall 
have been agreed to by more parishes than one, adjoining to each 
other, they may, if they think fit, appoint the same paid constables 
to act conjointly for all such parishes. And in every parish in which 
a paid constable shall be so appointed, the justices, if they think fit, 
need not appoint any unpaid constable; or may appoint a smaller 
number of unpaid constables than they had otherwise resolved on 
appointing. And the salary of every such paid constable shall be paid 
by the overseers out of the poor rate. 

Within fourteen days after the swearing in of constables, the clerk 
to the justices shall send to every justice within the division, and also 
to the clerk of the peace, for the purpose of being laid before the next 
court of general or quarter sessions, a list of all the constables ap- 
pointed in the division, and the parishes for which they have been 
appointed; and the overseers shall affix to the door of their respective 
parish churches a list of the constables appointed in their respective 
parishes. ^ 

And the said constables shall have within the whole county, and also 
within all liberties and franchises and detached parts of other counties 

2 B 
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situated therein, and also in every adjoining county, all the powers, 
privileges, and immunities, and shall be liable to all the duties and 
responsibilities, of a constable within his constablewick; but shall not 
be bound to act as a constable beyond the parish for which they are 
appointed, without the special warrant of a justice of the peace. Pro- 
vided, that in those counties in which a chief constable or superintendent 
shall have been appointed under the 2 &: 3 Viet. c. 93 (Rural Police 
Act), the constables appointed under this act for any parish within the 
district for which he is appointed shall be subject to his authority. 

Vacancies occasioned by the death or disqualification of any con- 
stable during his year of office, or otherwise, are to be filled up at the 
next petty session of the peace ; and in the mean time the person who 
last served, if not disqualified or exempt, shall be bound to act. If 
the constable making the vacancy was serving as a substitute, the jus- 
tices shall summon the person originally chosen to attend and be sworn, 
or to find another substitute, for the remainder of the year; but other- 
wise they shall choose another out of the allowed list then in force; and 
if less than two hundred days shall have elapsed since the first appoint- 
ment of constables for that year, the service of the person so appointed 
to act shall be reckoned to him as service for the year. 

Duties and Powers , — A constable is not justified in arresting for a 
mere insult, though he may admonish the parties ; but if either party 
strike the other, or offer to do so, and threaten personal violence, he 
may be taken and detained, or carried before a magistrate. It is 
common, if the affray be at night, to take bail for appearance before 
the magistrate in the morning. When a private person delivers an- 
other in charge for an affray committed in his presence, the constable 
is^ bound to receive him. But if called in after the affray is over,, a 
warrant to arrest is necessary, unless a dangerous wound has been 
given, or a felony may ensue. Persons obstructing a constable in the 
dischai'ge of his duty may be arrested, but may not be struck by him. 
But if a party in an affray fly, he may be pursued and taken. 

If there is an affray in a house, or a great noise, or disorderly 
drinking, at an unseasonable hour of the night, a constable, after de- 
claring the cause of his coming, and demanding admission in vain, 
may break open doors. But where felony is being committed, as ex- 
posing infants, or cheating by false dice, any person may arrest or 
pursue and take the offender, although there be no breach of the peace. 
So may any person to prevent murder, and it is their duty to do so ; 
and if hue and cry is raised, every person is bound to assist, on pain 
of fine and imprisonment. And so may any person arrest a suspected 
felon ; but he does it at the risk of an action, if the suspected person 
be innocent. 

Gonstal^les, after notice to the other inhabitants of the house, may 
break open doors to arrest a fugitive felon, and, if necessary, may use 
force ; and if death ensue, it is not murder. But private persons cannot 
do this without a warrant. So, if a dangerous wound be given, the 
constable, though not present, is bound, on complaint, to arrest the 
party and carry him before a magistrate. So on a direct charge of 
felony, however false it prove ultimately to be, unless such falsity is 
reasonably apparent to him. So on reasonable suspicion merely of 
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felony he may arrest ; but not so a private person, unless he can prove 
the actual commission of the crime. By the 7 & 8 Geo. IV. c. 29, § 63, 
(Malicious Trespass Act), persons found committing any of the offences 
enumerated in that act (except angling) may 1^ apprehended by a 
peace officer, or by the owner of the property injured or his servant, 
without a warrant ; and the person to whom any property is offered 
to be sold, pawned, or delivered, having reasonable cause to suspect 
that any such offence (as those enumerated in the other sections of 
the act) has been committed, may apprehend and carry the party 
offering the same before a magistrate. And similar enactments are 
contained in 7&8Geo. IV. c. 30, ^ 28 (Malicious Injuries Act). These 
offences are enumerated in the statutes, and will be more particularly 

The 12 Geo. II. c!29, § 8, and 55 Geo. III. c. 31, § 12, provide how 
the constables shall account for money received by them in respect of 
the county rate. Where actions are brought against the hundred for 
riots &c., by the 7 & 8 Geo. IV. c. 4, § 31, process is to be served on 
the high constable, who is to give notice to two justices, and he may 
conduct the defence to the action as he shall be advised. Where the 
damage does not exceed 30/., the party damnified is not to bring an 
action ; but, in seven days after the damage, is to give notice of his 
claim to the high constable, who within seven days is to exhibit it to 
two justices, and they shall appoint a special petty sessions for deciding 
the matter; and the high constable is to give the claimant notice 
of the time and place. The same duties and powers may be imposed 
on or exercised by petty constables. 

By 6 Ann. c. 31, § 5, they are to be on duty in cases of fire, and 
apprehend persons suspected of stealing goods therrfrom. And by 
6 Geo. IV. c. 80, and 3 & 4 Wm. IV. c. 53, § 38, they are to aid excise 
and custom-house officers, and that even beyond the limits of their 
particular district. They may not, however, enter a house in search 
of smuggled goods without a probable cause.^ 

By 11 Geo. II. c. 19, § 7, they are to assist landlords in the recovery 
of property unlawfull}" removed to avoid a distress for rent. And by 
2 W. & M. St. 1, c. 5, § 2, they are to aid in the appraisement of goods 
distrained, and to administer oaths to the appraisers.* So by 19 Geo. II. 
c. 21, §§ 3, 7, they are to arrest swearers and take them before a justice. 
By 60 Geo. III. c. 41, §21, they are to aid in carrying persons hawk- 
ing witliout a licence before a justice of peace, under penalty of 10/. 

They may also arrest night-walkers and other suspicious persons 
found loitering or wandering about at unseasonable hours. 

They are bound to execute every warrant addressed to them either 
by name or otherwise. And by 5 Geo. IV. c. 18, § 6, any officer (out 
of, as well as in, his own district) may execute a warrant within the 
jurisdiction of the magistrate granting or indorsing the warrant ; but 
he is not compellable to do so out of his own jurisdiction.^ Where a 

? arty is arrested on an indorsed warrant according to 24 Geo. II. c. 66, 
1,* or 13 Geo. III. c. 31, and 54 Geo. III. c. 186, § 2, the officer 


‘ Rex V. Watts, 1 Barn. & Adolph, 166. 
• See also Walter v. Rumball, 1 Lord 
Rayin.68, §3,7. 


* Gimbert v. Coyney, I M^Clel dt V, 
^ See tit. JuinoiB of Pkacb. 
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authorized is to take the party to the justice granting the 
warrant, unless the offence is bailable ; and under similar circumstances, 
by M Geo. III. c. 55, §3, and 6 Geo. IV. c. 18, § 1, in levying fines, 
the officer originally authorized is to levy them. 

The warrant is generally a protection to the officer against an action ; 
and the 24 Geo. II. c. 44 provides, that no action shall be brought till a 
copy of the warrant has been refused to the party complaining. If it 
be given, then the action lies against the justice granting it; but this 
is not necessary where he executes it beyond the jurisdiction of the 
justice. An overseer executing a warrant of distress for poor^s rates, 
and constables assisting him, are within this act, and the overseers are 
liable. But if the constable go beyond what the warrant would autho- 
rize under any circumstances, then he is not justified. In executing a 
warrant the constable should take care to have it about him at the 
time. A verbal warrant is only sufficient if the justice is present. 

A constable may, after he has declared his business, break open 
outer doors, if refused admission, either where he seeks to execute 
a warrant to compel a man to find sureties of the peace or for good 
behavioilt, or on a charge of felony, or on a capias on indictment ; but 
not if the warrant is merely to search for stolen goods ; nor on a distress 
warrant for poor's rates or church rates, or to require a person to take 
oaths prescribed by a statute. He should always show his warrant, 
but should not part with the possession of it. 

With regard to the treatment of a person apprehended, the constable 
is in general to take him before a magistrate ; but, in case of a trivial 
affray, he may, after the heat of it is over, set him free. He must not 
keep him an unreasonable time, or treat him with unnecessary harshness ; 
but he cannot release on bail. He may also confine a prisoner if 
necessary, or commit him to temporary imprisonment, till he can carry 
him before a justice. By 28 Geo. II. c. 29, § 2, he may, in the route 
to his own precinct or county, take a prisoner arrested through an 
intermediate county. Having suffered a prisoner to escape, he cannot 
retake him on the same warrant, except on a voluntaiy surrender. 

Privileges and Exemptions , — Constables are generally exempt from 
serving any other office, but not from being impressed in the navy. 
Every one is bound in the day time to recognize a constable as such ; 
but otherwise in the night, when he must show his authority. By 
9 Geo. IV. c. 31, § 25, persons assaulting peace officers in the exe-* 
cution of their duty are subject to imprisonment. In resisting an 
officer after he shows his warrant, if death ensue to the officer, it is 
murder ; but if he refuse to show it, it amounts to manslaughter only. 

Constabulary Police. — Under the 10 Geo. IV. c. 44, a new and 
efficient system of police was established, in the year 1829, for the 
metropolis and its vicinity, in the room of the former local establish- 
ments of nightly watch and police, which had been found inadequate 
to the prevention and detection of crime, by reason principally of their 
want of connexion and co-operation with each other. Two coromis- 
rioners of police were appointed, with a police office in Westminster, 
and a numerous body of able men under their control, as a police force 
for the Metropolitan Police District; which district, by the 2& 3 Viet* 
c. 47, may be extended to any place (the city of London excepted) 
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within the distance of fifteen miles from Charing Crosa« This force 
is one connected body, under the direction of the s^retary of state. 
The commissioners are justices of peace for the counties of Middlesex, 
Surrey, Hertford, Essex, and Kent; and the men have, throughout 
the whole of the same counties as well as within the Metropolitan 
Police District, all the powers, and are liable to the duties and respon- 
sibilities of a constable within his constablewick. The observations 
therefore already made with reference to constables apply to this body ; 
and there are, besides, many special enactments referable to them, not 
only in the act already mentioned, 10 Geo. IV. c. 44, by which they 
were constituted, but in the 2 & 3 Viet. cc. 47 and 71, the whole of 
which are to be construed together as one act. 

The same causes which led to the establishment of the Metropolitan 
Police, and the success which attended it, have suggested the exten- 
sion of the system to other parts of the kingdom. Accordingly by 
the 2 & 3 Viet. c. 92 provision is made for the appointment of a con- 
stabulary police in any county or district where it may be deemed de- 
sirable, upon a representation to the secretary of state to that effect from 
a majority of the justices assembled in general or quarter sessions. 
The plan has been carried into effect in many counties ; but the great 
expence attending it has prevented its more general adoption ; and it 
is generally considered, tliat the recent act for the appointment of 
parochial constables, which we have already detailed, will in a great 
measure supersede it. 

For the provisions as to the appointment of paid constables on 
canals and navigable rivers, see 3 & 4 Viet. c. 50. 

Special Constables.^ — By 1 Geo. IV. c. 37, in case of riot &c. 
being apprehended, justices are empowered to appoint as special c*o«- 
8 fables any householders not legally exempt from the office of con- 
stable, who are to be sworn in and be subject to the same laws as 
ordinary constables are. 

Watchmen duly appointed and sworn in by parishes &c. are a kind 
of special constable for the protection of property &c. during the night 
time, having nearly the same powers and protection as constables. 
They are not bound to execute tne warrants of justices, as constables 
are ; and, if they do, are to be looked upon as private persons in the 
performance of such act. 


SURVEYORS OF HIGHWAYS. 

Every parish is bound, of common right, to keep the high roads 
that go through it in good and sufficient repair ; and the ministerial 
officer to whom this duty is more particularly entrusted is the surveyor 
of the highways. 

; A highway is a right of passage for the public in general, 
without distinction. There are three kinds of highways : Ist, a 
footway; 2dly, a foot and horse way; and 3dly, a carriage, horse, 
and foot road ; which last is either the queen's highway, open to all 
men, or belongs to a city or town, or to private persons. The 
better opinion seems to be, that, unless there is a thoroughfare, there 
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oaniiot be a public highway.^ A public street or passage^ no matter 
what the breadth; an open river; a bridge; or a railway, may be a 
public highway. 

A passage from one part of a street to another, made originally for 
private convenience, may become a public highway, notwithstanding 
It is circuitous, or only occasionally used by the public, and though it 
do not terminate in a town or in any other public road.^ So, on the 
contrary, it is not necessarily a highway, although it lead from one 
market town to another, and might be advantageously used by the 
public, or used by them under certain restrictions.® 

A highway may exist by prescription (that is, constant use beyond 
the legal memory of man), or it may be created by dedication of a road 
to public use. Thus, if one build a street on his land, and place no bar 
across the road, it is a dedication to the public. But where such bar 
is put up, although generally the public may pass through, it is no de- 
dication ; nor if such bar be knocked down and not replaced, does the 
presumption of dedication arise. Neither will the circumstance of the 
building forming a cul de sac (that is, a court or alley with no more 
than the outlet by which it is entered) favour the presumption. Where 
a street which had been forming for six years, leading from an old 
public street to a new road across fields, over which the way had been 
used for five or six years, was unfinished (one half only being lighted, 
the other half being neither lighted nor paved, but the inhabitants 
had paid the highway and paving rates), it was held to be sufficient 
evidence to go to a jury of a dedication of the street to the public. 
The act of dedication must be by the owner of the estate of inheritance ; 
therefore a leaseholder or tenant for life cannot devote any portion of 
the land to the public, so as to bind the reversioner,* although Lord 
Ellenborough has held the contrar}^® However, it is clearly settled, 
from that case and others, that, by acquiescence on the part of the 
owner of the inheritance, after a lapse of time dedication may be pre- 
sumed; but what length of time, has never been settled. Neither has 
it been settled whether there can be a partial dedication. And though 
the common law imposes on a parish the duty of repairing all highways 
within it, it does not follow that because a road is dedicated by the 
owner of the soil to the public use, that therefore the parish is bound 
to repair it ; for the owner retains his right to the soil with all trees and 
mines thereon and thereunder ; therefore it must be shown that the 
parish have acquiesced in that dedication. 

Highways may also be created by act of parliament, or by necessity. 
Thus, if a highway become impassable, the public have a right of way 
over the adjoining land, even though it be sown with grain. 

In regard to the ownership of the soil of waste lands adjoining to 
the highway it is to be observed, they are presumed in the first instance 
to belong to the owner of the adjoining land, and not to the lord of 
the manor ; and where strips of land lie between a highway and an 

‘ V. BeaL 5 B. St A. 454 : Wood- * Rugby Charity v. Merryweather, 11 
yer V. Haddow, 6 Taunt. 125. Wellbeloved Eaat, 376. 
on Highways, 7—19. ♦ Wood v. Beal, 5 B. & A. 454. 

^ Itex V. Lloyd, 1 Campb. 260 ; Rev. v. • Rex. v. Barr, 4 Camp. 16. 

Wandsworth, 1 Bam. & Aid. 68. 
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adjoining inclosure, they ai'O presumed to belong to owner of the 
inciosure. But if they are contiguous to or communicate with open 
commons or larger portions of land, the presumption is in a great 
measure done away, and primd facie they belong to the lord of the 
manor. These presumptions arise, whether the owner of the adjoining 
inclosure be a freeholder, copyholder, or leaseholder. 

The parish, as before observed, is generally liable to the repair of 
all the highways and roads that run through it; and although turnpike 
roads are formed and regulated by acts of parliament, which provide 
funds for their repair by tolls to be taken at the turnpikes, yet if the 
funds fall short, the parish is still bound to repair. 

But a particuFar part of a parish may, by prescription or otherwise, 
be exempt from the burthen of repairs. Individuals may become 
solely bound to repair a highway ; as where a man, being owner of the 
soil of an open track of land over which there is a public right of way, 
incloses the land on both sides leaving a road, he must repair the road, 
since before the inclosure the public had a right, if the beaten track 
became impassable, to diverge over the land so inclosed ; and if he 
neglect so to repair it, the public or any person is justified in breaking 
his hedges in order to go upon a better track. If he incloses one side, 
or if the other side of the road has been inclosed time immemorially, 
he is bound to repair only to the centre of the road from the side near 
to that lately inclosed. So where a footpath runs through different 
inclosures, all stiles and gates must be kept in good and passable con- 
dition ; or, it should seem, any person, in order to pursue his right of 
way, may justify removing the obstacle. This does not, however, 
apply to inclosures under acts of parliament. 

Individuals may also be liable solely to the repairs by prescription; 
and in this case justices may compel them to repair such highways. 

The general law relating to highways is now contained in the 
5&;6Wm. IV. c. 50; whicli act came into operation on the 20th 
March, 1836, and repealed all former statutes on the subject* It does 
not, however, apply to turnpike roads, except w'bere these are ex- 
pressly mentioned, nor to roads paved under any local act. Some 
alteration# were effected by this act, which seem to have been long and 
much desired ; especially the abolition of statute duty, which, vari- 
ously modified, had existed for three centuries, having been first im- 
posed in the reign of Philip and Mary. As an objection, however, 
prevailed against the entire abolition of team work, from its being 
supposed that farmers can in many cases better contribute to the re- 
pair of the highways in that mode than by a money payment, a power 
is conferred on the rate-payers of directing such work to be done, if 
they think proper, in the manner described in the act. To the former 
law it was frequently objected, that too much of the expence of repairing 
the highways was thrown on the land, — that a burthen which ought to 
be general was, in fact, partial. This act, therefore, renders subject 
to the highway rate all property rateable to the poory as well as some 
other species particularly described in it. In return, the rate-payers 
are now invested with the power of appointing their own surveyor; 

* The provisions of this act were extended taininj^ materials for the repair of the hiRh- 
by the 8 & 9 Vic. c. 71 to all lands belong- ways in such parish, the materials in which 
ing to parishes or to the surveyor of high* lands have been or may be exhausted, 
ways, lawfully used for the purpose of ob- 
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a priyilege which, practically speaking, was previously in the bands 
of the magistrates. If they please, they may appoint a permanent 
and salaried surveyor; or several parishes may unite together for the 
purpose of appointing such a survevor for a district. In large parishes, 
a board for the repairs of the highways, with an assistant surveyor, 
clerk, &c. may be formed. These, however, as well as the other in- 
tentions of the act, will more fully appear from the following abstract 
of it. 

Special 8es^iion8 for the Highways , — The justices of the peace 
within their respective divisions, or any two or more of them, shall 
hold not less than eight nor more than twelve special sessions in every 
year for executing the purposes of this act : the days of holding the same 
to be appointed at a special sessions held within fourteen days after 
the 25th of March. 

At the said special sessions held next after the 25th March, the sur- 
veyor of each of the parishes within the division shall verify his ac- 
counts, and shall make a return in writing of the state of all the roads, 
common highways, bridges, causeways, hedges, ditches, and water- 
courses appertaining thereto, and of all nuisances and encroachments 
(if any) made upon the several highways, as well as of the extent oi 
the different highways which the parish is liable to repair, what part 
thereof has been repaired, with what materials, and at what expence, 
and the amount of rate levied during the time he was surveyor. 

Surveyor of the Highways , — Every parish maintaining its own 
highways shall, at their first meeting in vestry for the nomination of 
overseers, elect one or more persons for the office of surveyor for the 
year, to keep in repair the highways to be repaired by the parish. 
Where there is no such vestry meeting, the inhabitants shall meet on 
or within fourteen days after the 25th of March. 

Any person living in the parish, or in an adjoining one, and having 
an estate in houses, lands, tenements, or hereditaments within the 
parish, in his own right or in right of his wife, of the value of 10/. a 
year, or a personal estate of the value of 100/. (such person if not 
living within the parish being willing to serve), or being an occupier 
or tenant of houses &;c. of the yearly value of 20/. whethai residing 
in the parish or in an adjoining one, is eligible to be elected. But no 
person now exempted by law from serving the office of overseer shall be 
compellable to serve as surveyor. And any person elected may provide 
a deputy, to be approved of by the justices at a special sessions. 

Any person elected and refusing to serve or provide a deputy shall 
forfeit 20/. on conviction before two justices. 

Instead of electing such surveyor, the inhabitants may appoint any 
person of skill and experience to act as a surveyor with a salary. 

If the inhabitants neglect to appoint a surveyor, the justices at a spe- 
cial sessions may appoint one till the next annual meeting, with or 
without a salary, as shall seem fit. 

District Surveyor , — As it is expedient in many cases that parishes 
should be formed into districts for the purpose of having a district 
surveyor, a vestry may direct one of the churchwardens, or the 
chairman of the vestry, to apply to the quarter sessions (or if in a di- 
vision, to the special sessions) to be united with other parishes as a 



Surveyors of Highway t. SOi 

district, and to nominate a person as district surv^or with a salary ; 
which application is to be forwarded to the clerk of the peace. The 
justices are accordingly authorized to unite and appoint; and such 
parishes shall form a district for three years, and afterwards until the 
churchwarden or the chairman of the vestry of any one shall give twelve 
months notice to the churchwardens and surveyor of each of the others, 
and to the district surveyor and the clerk of the peace, of their intention 
to discontinue the union, at the expiration of which notice the union 
shall cease. In each of such parishes, however, a surveyor is to be 
elected as hereinbefore mentioned, whose only duty will be to assess 
and levy the rates, and pay over the money to the district surveyor. 

The powers, duties, and liabilities of the district surveyor, where 
applicable, are similar to those of the surveyor before mentioned, ex- 
cept as to making and levying of the rates. He is to have the laying 
out and application of all the funds raised under the act; but the ex- 
penditure of the money levied in each parish must be confined thereto, 
unless the parish consent to its being applied for the benefit of the 
union. 

Board of Directors and Assuiant Surveyor, — In any parish where 
the population exceeds 5000, two-thirds of the vestry may determine 
that a board of direction shall be formed for carrying the act into 
effect; and for that purpose may elect not more than twenty nor less 
than five householders, resident and assessed to the highway and poor 
rates, as surveyor for the year. The powers of the vestry and sur- 
veyor will then be vested in such board ; and they may appoint a coU 
lector or collectors of the rates, an assistant surveyor, and clerk, with 
salaries, and a treasurer. At the end of the year, and before the 
day of election, they are to present to the vestry copies of their ac- 
counts and minutes of their proceedings. 

Such board may rent, or (with consent of vestry) purchase premises 
for keeping the implements and materials for repair of the highways, 
and may direct in what manner the highways shall be curbed or 
paved. 

Highway Rates, — In order to raise money for carrying the pur- 
poses of tlfe act into execution, a rate is to be made and levied by the 
surveyor upon all property liable to the poor rates, and also upon such 
woods, mines, and quarries of stone, or other hereditaments, as have 
heretofore been usually rated to the highway rate. The rate must be 
signed by the surveyor, allowed by two justices, and published in 
the same way as the poor rates. It is not to exceed 10c?. in the pound 
at any one time, or 2s,Qd, in the pound in any one year, except with the 
consent of four-fifths of the inhabitants at a special meeting. 

The rate may be recovered by the surveyor in the same manner as 
the poor rate by overseers ; and where the latter are empowered by 
local acts to compound with the landlords of certain houses &c., or to 
rate them as occupiers, the same power is given to the surveyor as to 
the highway rate. Persons unable to pay through poverty may be 
excused by the justices at a special sessions. Property legally exempt 
before the passing of the act is still exempted. 

Surveyors, with consent of vestry, may appoint collectors, with full 
power of levying, and allow what the vestry tnink reasonablec 

2 c 
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Eveiy surveyor, assistant, and district surveyor, is to keep an ac 
count of all moneys received and paid, and of all tools, materials, &c. 
provided by him ; which accounts shall, at all reasonable tiroes, be 
open to the inspection of every rated inhabitant, who may take copies 
thereof. Any surveyor &c. neglecting to^ make such entry, or re- 
fusing such inspection, shall forfeit 5L Xnd, within fourteen days 
after his leaving office, he shall deliver such books and accounts, to- 
gether with all moneys in his hands, to his successor, under a penalty 
of not exceeding 51. and double the amount of any money due from 
him and not paid over. 

Within fourteen days after the appointment of his successor, the 
surveyor’s accounts for the year must be laid before the vestry; and 
within one month after such appointment they must be signed and laid 
before a special sessions, to which any person may appeal against them. 

Team Work . — Within six days after the appointment of the sur- 
veyor, any two rate-payers may require him to call a meeting of the 
rate-payers; and, if a majority consent, the rate-payers keeping a team 
of two or more cattle may divide among themselves, in proportion to 
their assessment, the carriage of the materials required for repairs, 
and shall be paid for such work within one month at the rate per cubic 
yard of material per mile fixed by the special sessions at their first 
meeting after the ^th March. But the work must be performed at 
the times and places and in the manner the surveyor may direct (ex- * 
cept in spring, seed-time, and harvest) ; and if he does not approve of it, 
the special sessions may hear the complaint, and impose any forfeiture 
thev think reasonable. 

Itepair of Highways . — The term highways in this act means all 
roads, bridges (not being county bridges), carriageways, cartways, horse- 
ways, bridleways, footways, causeways, church ways, and pavements. 

No road or occupation way made at the expence of any person 
&c., nor any road set out as a private driftway or horsepath in any 
award under an inclosure act, shall be deemed a highway repair- 
able by the parish, unless the person proposing to dedicate it to the 
public use shall give three months notice in writing to the surveyor of 
nis intention, describing its situation and extent, and shftll make it 
in a substantial manner, of the required width, and to the satisfac- 
tion of the surveyor and two justices of the division, who are to view 
and certify at the expence of the party fsuch certificate to be enrolled 
at the quarter sessions) ; and after such highway has been used by the 
public, and repaired by the person &c. inaKing it for twelve months, 
it hhall ever alter be repairea by the parish. On receipt of the notice, 
the surveydT is to summon a vestry; and if they object to its repair, 
any justice may summon the person &c, making it to the next special 
sessions, when the question of its utility shall be determined. 

Any person Hable to repair a hij^hway by reason of the tenure of lands 
or otherwise, or the surveyor (with consent of the vestry), may apply 
to a justice to make such highway a parish one, who shall summon the 
surveyor or jmrty liable to tne next special sessions. And if they de- 
cide it to be a parish higfiway, they shall by order fix the proportion 
of expence to be annually paid by such person; or, instead, they 
may award a sum in full discharge of all future claims* 
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When the boundaries of two parishes lie in the middle of a common 
highway, a special sessions may determine what part of sudi highway 
shall be repai^ied wholly by one parish, and what part by thcr other. 
The same proceedings may be had when the repairs of any part of a 
highway belong to any person &c. by reason of the tenure of lands 
or otherwise. 

If any bridge be hereafter built liable to be repaired by the county, 
all highways to, over, and next adjoining such bridge shall be repair^ 
by the parish, person, &;c., who was before its erection by law bound 
to repair them. But the county shall repair the walls, banks, or 
fences of the raised causeways and approaches to such bridge, and 
the land arches thereof ; and the powers vested in the surveyor of 
highways for getting materials and removing nuisances are vested in 
the surveyor of county bridges and the roads at the ends ; and the 
provisions relating to highways shall, as far as applicable, refer to 
such bridges and roads. 

The surveyor is required to make and maintain every public cart- 
way to a market town twenty feet wide, and every horseway eight feet, 
and every footway by the side of a carriageway three feet, if the 
ground will allow. But he must not make a footway without the con- 
sent of the vestry. 

If any gate across a cartway be less than ten feet, or across a high- 
way less than five feet, on notice from the surveyor in writing left at 
the dwelling of the owner or his agent, it must be removed or enlarged 
(as required) under a penalty of not exceeding 10,?. a day. 

The surveyor may make a road through grounds adjoining any 
ruinous or narrow part of a highway (not being the site ot any house, 
nor a garden, lawn, yard, court, park, paddock, plantation, planted 
walk, or avenue, nor inclosed for building, nor a nursery for trees), to 
be used as a public highway whilst the old road is being repaired, on 
making such recompence to the proprietor &c. as the justices in 
special sessions may think reasonable. 

The surveyor of every parish (not within three miles of the General 
Post Office) shall, with the consent of vestry, or by the direction of a 
special sessions, cause to be erected, where two ways meet, a stone or 
post, with an inscription in large letters (not less than an inch in height) 
containing the name of the next town or place whereto they lead ; 
and shall also mark the boundaries of the highway with the name of 
the parish. And, at the approaches to parts subject tp floods, shall 
cause to be erected graduated stones or posts for guiding tmvellers. 
And shall secure causeways, by stones or banks of earth, from being 
injured by waggons, &c. 

The surveyor may make, scour, cleanse, and keep open all ditches 
&c. or watercourses, and lay trunks &c. or bridges in and through 
any lands (except commons) adjoining the highways, upon paying the 
owner &c. Damages to be settled as damages for materials. And 
if any person interfere with such ditches, trunks, &c. without consent 
of the surveyor, he shall reimburse the charges thereby ocaasioned, and 
forfeit not exceeding thrice the amount. 

Proceedings to compel Repairs . — ^After the commencement of this 
act, proceedings by p^^esentment against the inhabitants any parish 
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or penson on account of any highway or turnpike road being out of re* 
pair, are abolished. 

If any highway be out of repair, and information on oath by one 
witness be given to a justice, he must summon the surveyor or other per- 
son liable to a special sessions of the division, who shall appoint a person 
to view and report, or they shall themselves view ; and, either on such 
report or their own view, they may convict in not exceeding 5Z., and 
shall order the repairs, and limit the time, and for default impose a fine 
equal to the amount rqeuisite for repairs, and divide the proportions 
among the parties, if several are liable. If the road be part of a turn- 
pike road, the treasurer or surveyor of the trust may in like manner be 
summoned and fined. 

But the justices are not to make any such order where the duty of re- 
pairing comes into question. But in such case they must direct an 
indictment to be preferred, and the witnesses to be subpocenaed, at the 
next assizes or quarter sessions. And the costs shall be directed by the 
judge or justices out of the county rate. The indictment, however, may 
be removed by the defendant by certiorari into the Queen’s Bench. 

Fines for not repairing, or not appearing to an indictment, instead of 
being returned into the Exchequer, are to be applied to the repair of the 
highways. If any fine be levied on an inhabitant, he may appeal to the 
special sessions, who may order the same to be paid out of the rate. 

Procurina Materials for Repair of Highways. — The surveyor 
may, with the consent of the vestry, contract for materials. But he 
must not, directly or indirectly, have any share in^any such contract, 
or let any team (unless a licence in writing for such purpose be first 
obtained from two justices in special sessions), under a penalty of 10?. 
and being disqualified as a salaried surveyor. 

The surveyor may, with the consent of vestry and of the justices at a 
special sessions, sell lands allotted to parishes for getting materials, and 
from which such materials have been exhausted, for the price the justices 
may deem reasonable, and with the produce purchase other land. 

The surveyor may take materials from any waste land or brook 
See. in his own parish, or in any other if enough cannot be procured in 
his own, and a sufficiency be left for such other parish. But he must 
not prejudice any river See., nor dig within 150 feet above or below any 
bridge or dam. And stones must not be taken from the beach where 
they protect the adjoining land. 

If sufficient materials cannot be had on waste lands, the surveyor 
may, by licence from special sessions, get them from the inclosed 
lands of any person (not being a garden, yard, lawn, paddock, &c., or a 
wood not exceeding 100 acres) within the parish (or in any adjoining 
one, if enough cannot be had mere) making satisfaction to the owners, 
to be settled by order. But he must not take materials from any in- 
closed land^ till one month's notice has been given to the owner or his 
agent and the occupier to appear at a special sessions, and an order 
obtained for getting such materials. 

‘ Under the term inclosed land ” in this joining lands by any fence or other inclosure ; 
place, and also in the analogous provision of consequently materials cannot be taken from 
the ^neralTurnnikeAct(S Gea IV.C.126). such lands without previous notice to the 
are included lands occupied for agriculturfu owners or occupiers, and authority from a 
purposes, though not separated from the ad- fecial sessions. 4 Jk 6 Viet. c. 61. 
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If, in getting materials, the surveyor open a pit, it must be fenced 
round and filled up in three days where no materials are found, and in 
fourteen after having got sufficient therefrom. 

And every surveyor, within twenty-one days after his appointment, 
must fill up all pits not likely to be useful, or fence them round, under 
a penalty of 10«. for each default, and 10/. for a neglect of six days 
after notice from a justice or the proprietor, proved on oath at special 
sessions ; to be laid out in repairs. 

If, in getting materials, he damage any bridge, road, works, &c., he 
shall forfeit not exceeding 6Z., and be moreover liable to a civil action. 

If any person shall, without the surveyors consent, take away ma- 
terials to be used for repairs, or out of any quarry, before the sur- 
veyor shall have discontinued working for six weeks (except the ovmer 
of private grounds, and persons authorized by him to get materials for 
his private use), he shall forfeit lOZ. 

Widening Highways* — If a road appear, on the view of two justices, 
not of sufficient breadth, they are empowered to order it to be widened, 
so that it shall not exceed thirty feet. But they must not pull down 
any building, nor invade any garden &c., avenues &c., or nursery. • 

When a road is ordered to be widened, the surveyor, under the 
direction of the justices, may agree for the recompence of the ground, 
and for making new ditches and fences. 

If no agreement can be come to, the quarter sessions, on the certifi- 
cate of such justices, and fourteen days notice given by the surveyor to 
such persons of his intention to apply to the sessions, may impanel a 
jury to assess the damages, not exceeding forty years purchase. The 
amount is thereupon to be levied by rate, as directed by justices in 

S uarter sessions ; which must not exceed in any one year one-third of 
le rate levied in addition to the highway rate. The costs to be borne 
by the surveyor if the jury assess more than he offered, and by the 
other party if less. 

On payment of the sum assessed to the person entitled (or, if he can- 
not be found or refuses to accept it, to the clerk of the peace), his 
right shall be divested, and the ground be thenceforth a public high- 
way. But all minerals &c. are reserved, if they can be procured with- 
out breaking the surface of the highway ; and all timber &c., to be 
felled within one month after the order,^ or in default by the surveyor. 

Diverting or Stopping up Highways. — When the vestry shall 
deem it expedient for any highway to be stopped up or diverted, 
either entirely or reserving a bridleway or footway along the whole or 
any part, the chairman shall direct the surveyor to apply to two justices 
to view the same, authorizing him to pay all expences. But if any 
other party desire such stopping up «c., he shall by notice require 
the surveyor to give notice to the churchwardens to summon the vestry ; 
and if they agree, the surveyor shall apply to the justices as above, 
and the expences shall be paid by such party to the surveyor. 

And when it shall appear to the two justices, on view required by the 
surveyor as before directed, that any public highway may be diverted 
commodiously, and the owner of the lands shall consent m writing, or 
if it appear upon any such view that any public highway is unnecessary, 
the justices snail direct the surveyor to affix a notice where it is pro- 
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posed to be diverted or stopped up, and insert it in a county newspaper 
for four successive weeks, and fix it on the door of every parish 
church on four successive Sundays; and on proof thereof to the 
justices, and delivery to them of a plan verified by some surveyor, 
they shall certify their view, and the commodiousness of the new high- 
way, and the reasons thereof, and the distance saved ; and if the road 
be considered unnecessary, the reasons thereof also. And the certifi- 
cate, proof, and plan shall be lodged with the clerk of the peace, and 
shall be read in open court at the quarter sessions in four weeks there- 
after, and enrolled thereat. 

Persons aggrieved by any such certificate of justices for diverting or 
stopping up highways may appeal to the quarter sessions on giving ten 
days notice in writing, with a statement of the grounds thereof; ana the 
surveyor, within forty-eight hours, must deliver a copy to the party, 
requiring him to apply to the justices to view. But where the vestry 
have required him, he need not deliver such notice. No appellant 
can be heard unless notice has been given, nor on any grounds not 
set forth therein. 

If there be no appeal, or if it be dismissed, the quarter sessions shall 
order the diversion or stopping up and the purchase of ground (as in 
widening highways), and the new highway shall be a public one. But 
no old highway (except a useless one) shall be stopped until the new one 
be made and certified by two justices; such certificate to be enrolled 
with the clerk of the peace. 

And the parish or party liable to repair the old highway shall repair 
the new one, without reference to its locality. 

The above provisions are applicable to highways repaired by parties 
by reason of the tenure of lands, &c. And such roads, when so divert- 
ed or widened, may, by order of a special sessions be placed under 
care of the surveyor of the parish, and be thereafter repaired by him. 
But two justices must view and report to the special sessions, who are 
to fix the annual payment, or sum in lieu thereof, to be paid by the 
parties liable. 

Obstructions, Encroachments, Nuisances, ^c . — If any impediment 
or obstruction arise in any highway from the accumulation of snow, or 
from the falling down of the banks on the sides, or from any other 
cause, the surveyor shall, within twenty-four hours notice thereof from 
any Justice of the county, cause the same to be removed. 

If any surveyor or district surveyor shall cause any heap of stone 
&c. to be laid on any highway, and shall allow the same to remain at 
night to the danger of passengers, due caution not being given, he shall 
forfeit 6L 

No tree, bush, or shrub shall be planted on any carriage wav or 
cartway, or within fifteen feet from the centre; but the same shall be 
cut down, grubbed up, and carried away by the owner or occupier of 
the land within twenty-one days after notice by the surveyor, on pain 
of forfeiting JOs. for every neglect. 

If the surveyor shall think any carriageway or cartway injured of 
obstructed by hedges or trees (unless planted for ornament or sh;uUer 
to any hop-ground, house, building, or court-yard) any justice, on his 
application, may summon the owner of the lands to a special sessions, 
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when the que&tlon as to their remoTal shall hci determined, whether the 
owner attend or not (after proof of service of notice); and he must 
comply with the order within ten days after a copy has been left at 
the abode of himself or his agent, under a penalty of 40s* And if the 
order be not complied with, the surveyor snalt remove the same, and 
be reimbursed the charges by such owner, which the justices may 
levy by distress and sale as other forfeitures. 

But no surveyor is to cut hedges, except between the last day of Sep- 
tember and the last day of March. And no person shall be obliged to 
cut any timber in hedges, except when the highway is to be enlarged; 
and oaks only in April, May, or J une, and ash, elm, or other trees 
in December, January, February, or March. 

If any person shall make any building, hedge, ditch, or fence on 
any carriage or cartway within fifteen feet of the centre, he shall 
forfeit not exceeding 40^., and the surveyor shall cause it to be taken 
down or filled up at the owner’s expense. 

No person shall sink any pit or shaft, or erect any steam-engine or 
machinery, within twenty-five yards, nor windmill within fifty yards, 
from any carriage or cartway, unless such pit, machinery, &c. be so 
screened as not to be dangerous to passengers or cattle ; nor make any 
fire for calcining iron-stone &c., burning clay &c., or making coke, 
within fifteen yards, unless screened, under a penalty of 5Z. But en- 
gines &c. existing at the passing of the act may be repaired. 

Proprietors of railroads are to erect gates, and keep persons to at- 
tend to them, where such railroads cross the highway, or on complaint 
within one months before one justice may be fined not exceeding 5/. 

If any person shall wilfully ride on any footpath or causeway ; or 
drive any horse, cattle, carriage, or sledge thereon; or tether any cattle 
on any highway; or cause any injury thereto, or to the hedges &c. 
thereof; or obstruct the passage of a footway; or injure the surface of 
a highway; or damage posts Ac. erected by the surveyor; or dig the 
banks; or throw down tne stones &c. from the parapets of bridges; or 
deface any milestone or direction post; or play at any game on the 
highways and annov passengers ; or if any hawker &c. or gipsy shall 
encamp Ac. on the liighway; or if any one shall assist in mwng a 
fire, or let off any gun or fireworks Ac., within fifty feet of the centre 
of the highway ; or bait any bull near tbe highway ; or lay any timber, 
rubbish, Ac., on the highway, to the injury thereof or of the pas- 
sengers; or suffer any filth Ac. to flow thereon from adjacent premises; 
or obstruct the free passage thereof; for each of such offences a penalty 
is imposed of not exceeding 40 a‘. over and above the damages. 

If any timber, stones, rubbish, or other thing, be laid on a high- 
way so as to be a nuisance, and shall not, after notice by the surveyor^ 
or assistant or district surveyor, be forthwith removed, he may, by 
order of a justice, clear the highway of the same, and dispose of it, and 
apply the proceeds to repairs. If it be not sufficient to defray the ex- 
pences of renioyal, tbe Owner must reimburse the Surveyor, or the 
same may be levied as a forfeiture. 

If any horse Ac. or other cattle is straying or depasturing on any 
highway without a keeper (except on parts crossing over commons Ac.), 
the surveyor may" seize and impound it in the common pound of the 

» 2&3Vict. C.46. 
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parish or other place^ till the owner pay one shilling and the expences, 
to be settled by two justices and applied to the repairs ; and if not 
paid in five days, they may order them to be sold (unless such cattle ap- 
pear to have strayed without any default of the owner). The overplus 
to be paid to the owner; but if not claimed within one month, shall be 
applied to repairs. But no more than 20^. shall be paid by any such 
owner. And nothing herein shall take away any right of pasturage 
on the side of any hi^way. 

Any person guilty of pound breach shall forfeit not exceeding 20/., 
or in default of payment be committed with hard labour for not 
exceeding three months. 

Driving Carts, — The owner of every waggon, cart, &c. shall 
paint, in straight lines, on the off side of the waggon &c., or on the off 
side shafts, his name or title, and the place of trade or abode of himself 
or partner, in full length, in legible letters, in black and white, and 
not less than an inch in height, under a penalty of not exceeding 40«. 

No person shall act as the driver of more than two waggons &c.; 
and when two are under the care of a single person, they must be drawn 
by only one horse each, and the horse of the hinder one must be at- 
tached to the back of the foremost, under a penalty of 20.?. 

If any driver ride on any carriage or the horse drawing it, not having 
some other person to guide it (except carriages driven with reins); 
or if the driver of any carriage shall cause any hurt to any person or 
goods conveyed, or shall quit the same, or be at such a distance as not 
to be able to direct the horses ; or shall leave the carriage &c. so as to 
obstruct the highway ; or shall drive any carriage not having the owner’s 
name as before required, and refuse to tell his name ; or shall not keep 
the left side of the road on meeting another carriage &c., or shall inter- 
rupt the free passage thereof ; or shall drive furiously; for each of 
these offences, on conviction betore two justices, in addition to the 
civil liability, a forfeiture is imposed of not exceeding 10/., or commit- 
ment for not more than six weeks. 

Any driver may be apprehended without warrant by any person 
seeing the offence committed; and if he refuse to discover his name, 
may be proceeded against by a description only of his person and 
offence, and be committed for not exceeding three motiths. 

Fees . — ^The following fees only shall be taken by the clerk of the 
peace and others: — For every information, 6d, Summons or warrant, 
1^. ; and 6d. for serving. Notice, 6d . ; and 6d. for serving. Order, Is , ; 
and 6d, for serving. Warrant of distress, 2s, Appointment, 1^. Con- 
viction, 2s, When the fees directed under local acts are less than the 
above-mentioned, they are still to be continued. 

Turnpike Roads , — ^The foregoing observations in most cases apply 
in like manner to turnpike roads ; and for more particular information, 
the acts of parliament creating the trust, and the General Turnpike acts 
(3 Geo. IV. c. 126, 4 Geo. lY. c. 16, ss. 36, 96, 6 Geo. IV. c. 60, 
V & 8 Geo. c. 24, 9 Geo. IV. c. 77, and 3 & 4 Wm. IV. c. 8), must 
be referred to. 
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THE POOR LAWS. 

1. Of thb Officebs concerned in the Administration of the 

Poor Laws. 

1. The Poor Law Commissioners. — These are appointed by the 
crown, and removable at pleasure. They are, by 4& 5 Wm. IV. 
c. 76, three in number, > any two of whom may sit as a board ; and 
they Have power to appoint a secretary, assistant secretaries, clerks, 
messengers, and other officers. They may also appoint assistant com- 
missioners^ of whom we shall speak nereafter. 

The whole administration of relief to the poor according to the ex- 
isting laws is subjected to the discretion and control of the Board of 
Commissioners ; and for this purpose they are authorized to make rules, 
orders, and regulations, for tne management of the poor, — for the go- 
vernment of workhouses, — for the education of children therein, — for 
the management of poor parish children under the 7 Geo. III. c. 39, 
and the superintending, inspecting, and regulating the houses in which 
they are kept and maintained, — for apprenticing the children of the 
poor, — for the guidance and control of all guardians, vestries, and 
parish officers, so far as relates to the management or relief of the poor, 
the making and entering into contracts in all matters relating to the 
same, and the keeping, examining, auditing, and allowing of accounts, — 
and generally for carrying the act into execution in other respects, as 
they shall think proper. But they are not to interfere in any indivi- 
dual case for the purpose of ordering relief ; and they can make no 
rule which shall have the effect of compelling the inmates of workhouses 
to attend a mode of worship contrary to their religious principles, or of 
causing children to be educated therein in any religious creed to which 
their parents may object. 

The rules, orders, and regulations of the commissioners are of two 
kinds : general rules, intended to affect all the parishes or unions in the 
kingdom, or at least some two or more of them ; •particular orders, 

applicable to a single parish or union. 

All general rules are to be submitted to the secretary of state forty 
days before they come into operation, within which time, or at any time 
afterwards, they may be disallowed by the privy council ; they are also 
to oe laid before parliament, by the secretary of state, at the commence- 
ment of the next session. These provisions do not apply to particular 
rules or orders, addressed to a single parish or union; but by 5 &;6 
Viet. c. 67 it is enacted, that no general rule or order shall be rescinded 
or suspended by any particular rule, without the previous approval of 
the secretary of state. 

Fourteen days before any rule, order, or regulation of the commis* 
sioners shall come into operation in any parish or union, copies are 

• By the l&2Vict. C.56 (for the Wales/’ to ‘‘The Poor LawComniiHPioiieri.’* 

of the poor in Ireland) her majesty is em- Their functions are by that act ext^ded to 
powered to appoint a fourth commissioner ; Ireland, aud they are enabled to sit either 
and the style of the Board is changed, from in England and Wales or in Ireland, and to 
^ Poor Law Commissioners for England and have a duplicate seal. 

2 D 
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to be sent to the overseers or guardians of the poor, and to the clerk 
of the petty sessions for the division in which it is situate, who shall 
give publicity to them in such manner as the commissioners direct, allow 
mem to be inspected, and give copies when required. And no rule, 
order, or regulation of the commissioners is to be in force until the ex- 
piration of such fourteen days, except orders made in answer to reports 
of overseers or guardians, and except orders for suspending or dis- 
missing any paid officer, when the commissioners shall declare that the 
urgency of the case requires it. The disallowance or revocation of rules 
is to be notified &c. in the same manner. Overseers, guardians, jclerks, 
or the clerk to the justices, &c., neglecting to give publicity to rules, 
or refusing inspection or copies, are liable to a penalty of not exceeding 
10/. nor less than 40^. 

To secure their conformity to law, the rules of the commissioners 
may be removed by certiorari into the Court of Queen’s Bench ; but, 
until declared illegal by that court, they are to be obeyed. Neglect or 
disobedience of the rules or orders of the commissioners, or any con- 
tempt of the board, subjects the offender, on conviction before two jus- 
tices, for a first offence to a forfeiture of any sum not exceeding 5/., 
for a second ofience from 5/. to ^/., and a third or subsequent onence 
is a misdemeanor punishable by a fine not less than 20/. and such 
imprisonment, with or without hard labour, as the court may award. 

The powers of the commissioners are still further extended by various 
special provisions for the efiectuation of alterations as to the local 
divisions in which relief is given, the appointment of paid agents, and 
the establishment and preparation of workhouses. 

Where unions already exist, the commissioners may, with the con- 
sent of two-thirds of the guardians, either add to, take away from, 
or dissolve them. Where none exist, they may declare such and 
so many parishes as they think fit to be united for the administration 
of the laws for the relief of the poor, and to have a workhouse or work- 
houses for their common use ; each parish paying separately for its 
own poor, whether relieved in or out of the workhouse, and contributing 
to a common fund for the support of the workhouse establishment in 
proportion to the average amount of the expences incurred by it for 
the relief of its poor for the three years preceding the foimation of 
such union. And the commissioners may vary such proportions ac- 
cording to fresh averages to be taken for that purpose at any subsequent 
period when they see fit, not only in unions formed under this act, but 
in unions previously existing under the 22 Geo. III. c. 83 (generally 
known as Gilbert's Act), or any local act. No union is hereafter to 
be formed under the 22 Geo. III. c. 83, without the consent of the com- 
missioners; and so much of that act as restrained parishes from con- 
tributing to workhouses at a greater distance than ten miles is re- 
pealed, 

III unions, the workhouses are to be governed and the relief of the 
poor administered by a board of guardians, elected annually by the 
rate-payers and the owners of property, but whose number, duties^ and 
qualifications are to be prescribed by the commissioners. 

In unions already incorporated under the 22 Geo. III. c. 83, or any 
local act, the commissioners may direct that the election of guardians. 
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visitors, and other officers, shall be conducted according to this ac% 
and, with the consent of the owners and ratepayers, they may make 
such alterations as may seem to them expedient in the number, mode 
of appointment, removal, and period of service, of the guardians of any 
parisn or of any union now existing or hereafter to be formed. 

The commissioners may direct that the laws for the relief of the poor 
shall be administered by a board of guardians in any single parish ; in 
which case such board shall be elected and act in like manner as is 
provided for united parishes. 

The commissioners may make rules specially for such unions, and 
may alter or rescind the bye-laws or rules of existing unions, whether 
those bye-laws are contained or not in any act of paniament. And no 
rules or bye-laws can be made or altered by guardians under any pre- 
vious act of parliament without the consent of the commissioners. By 
the 22 Geo. III. c. 83 certain rules were made, to be observed at every 
poorhouse or workhouse established under that act ; and additional 
rules (not contradictory thereto) might be made by justices of the 
peace ; but this act provides that no such rules shall be made without 
the sanction of the commissioners ; and that when rules are made by 
them, no justice shall have power to alter or repeal them. 

The commissioners also ^re empowered to order the appointment of 
paid officers, either for a single parish or union, or for any number of 
parishes or unions, to fix the qualifications of these officers, to prescribe 
their duties, their districts, the security to be required from them, the 
period of their continuance, and the causes of their dismissal from office, 
to regulate their salaries, and to prescribe in what proportion such 
salaries shall be paid by the different parishes or unions. 

All existing powers relating to building or altering workhouses are 
placed under the control and direction of the commissioners, and are 
not to be exercised without their consent and approbation. In any 
parish or union not having a workhouse, they may, with the consent of 
a majority of the guardians of the union, or of the ratepayers and 
owners of property in the parish, order the overseers or guardians to 
build a workhouse or workhouses, or to purchase or hire buildings for 
the purpose. And where there is a workhouse, they may, with the 
like consent, order them to enlarge or alter the same, or to build, hire, 
or purchase additional workhouses. Apd, without such consent^ they 
may order the enlargement or alteration of any workhouse, or building 
capable of being converted into one, where the expence shall not 
exceed 50Z., or one-tenth of the average amount of the rates. 

^The commissioners may summon any persons before them, and ex- 
amine them upon oath on matters connected with or relating to the 
administration of the laws for the relief of the poor, and may enforce 
the production of books, accounts, contracts, &c., but not of papers 
relating to the title of lands &c. not being the property of any parish 
or union. They may require all persons in whom property is vested 
in trust for the poor of any parish, or who are in the receipt of the 
rents and profits thereof, to give detailed particulars of the same, and 
of the manner in which it is appropriated; which statement shall, 
under the regulations of the commissioners, be open for the inspection 
of the owners and ratepayers. But this provision does not apply to 
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^ds raised by the voluntary contributions of the inhabitants. They 
may allow the expences of witnesses, and all other expences incidental 
to such inquiries. Persons corruptly giving false evidlence before them 
are guilty of perjury; and wilfully refusing to attend their sumnions, 
to ^ve evidence, or to produce papers, is a misdemeanor. But th^ 
cannot act as a court of record, and consequently cannot commit for 
contempt ; and no person is compellable to travel more than ten miles 
from his place of abode in obedience to their summons. 

The commissioners are required to keep a record of their proceedings, 
and once a year make a general report ; both of these to be submitted 
to the secretary of state, and the latter laid before parliament. 

2. Assistant Commissioners. — ^The commissioners are empowered 
to appoint assistant commissioners (not exceeding nine), to whom they 
may delegate all the powers which themselves possess, except the 
power of making general rules. Besides the powers thus possessed 
oy delegation, the act empowers the assistant commissioners to exercise 
powers of inquiry respecting poor law matters similar to those given 
to the commissioners ; and disobedience to their summons, or refusal 
to answer their inquiries, is equally a misdemeanor. They may attend 
at all local boards and vestries, and take part in the discussions, but 
are not to vote. They may also make orders or regulations for single 
parishes or unions; but these are not to be in force until adopted by 
and sealed with the seal of the commissioners. 

Besides the assistant commissioners above mentioned, temporary 
special commissioners may be appointed for the purpose of inquiring 
into particular charges of misconduct in matters relating to the admi* 
nistration of relief to the poor. The 6&6Vict. c. 67 enacts, that 
whenever it may seem fitting to them, or they may be required by the 
secretary of state, the said commissioners, with the consent of the 
Treasury, shall appoint some person (being a doctor in medicine, a bar- 
rister-at-Iaw, or a member of the Royal College of Surgeons of 
London or Dublin, an architect, or surveyor, and not being one of the 
assistant commissioners as aforesaid), or some two or more of such 
persons, to act either in England or Ireland as an assistant commis- 
sioner or assistant commissioners, for the purpose of conducting any 
special inquiry^ for a period not exceeding thirty days ; and the com- 
missioners shall delegate to every person so appointed all such of their 
powers as they may deem necessary or expedient for summoning wit- 
nesses and conducting such inquiry. Every such appointment to be 
subject to the approvd of the secretary of state, to be published in the 
London Gazette, and signified, under seal of the^mmissioners, to the 
clerk of the peace of the county within which Ihe inquiry is made. 
And it is provided, that if any person be charged with any misconduct 
in any matter relating to the administration of the laws for the relief 
of the poor, and if any such special inquiry be directed to be made 
into such charge, the person bringing such charge shall be entitled to 
make his defence by counsel or attorney : but nothing herein shall re- 
lease any person charged with any misconduct, or bringing any charge 
of misconduct, from the liability to be himself examined at any sucli 
inquiry in the matter of such charge, in the same manner and subject 
to the same penalties as under the 4 & 6 Wm. IV. c. 76. 
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& Cburcbwaedens and Overskers of tbb Poor*— Overseers of 
the poor were first directed to be appointed by the 43 JEliz. c. 2. That 
statute directs, that the churchwaniens of every parish, ‘ and four^ 
threOy or two substantial householders (having respect to the proportion 
and greatness thereof), shall in every year be nominated under the hand 
and seal of two or more justices of the peace of the same county, and 
shall be called overseers of the poor. And if no nomination be made^ 
every justice of the peace witnin the division is liable to a forfeiture 
of 6/. 

Churchwardens are thus overseers ex officio ; and their duties in that 
respect are the same as the other overseers. Of their appointment and 
other duties we shall have occasion to speak hereafter. 

The statute of Elizabeth directed the appointment of overseers to 
be made in Easter week, or within one month after. But inconvenience 
being found to arise from the time being regulated by a moveable 
i^st, the 54 Geo. III. c. 91 provides, that the appointment shall be 
made on the 25th of March, or within fourteen days after. An appoint- 
ment is not bad, though made after that time ; but the justices are 
liable to the penalty, and a mandamus will lie to oblige them to make 
the appointment. 

In corporate towns, ofiicers of the corporation being justices of the 
"peace have the same authority as to tne appointment of overseers 
within their jurisdiction as justices of the peace in counties ; and in 
London, one alderman has the same authority as two justices else- 
where. And where a parish lies partly within a corporation and partly 
without, the appointment must be by four justices, viz. by two corpo- 
ration justices for that part which lies within the corporation, and by 
two justices of the county for that part which lies without it. 

The persons appointed must be substantial householders^ and must 
be so described in the order of appointment. But by 59 Geo. III. 
c. 12, § 6, persons who are not householders within the parish may be 
appointed, with their consent, provided they be assessed to the relief 
of the poor, and be householders resident within two miles from the 
parish church or chapel, or, where there is no church or chapel, within 
one mile from the parish boundary. The usual practice is, for the 
existing overseers to provide the justices with a list of proper and sub- 
stantial householders ; or else the justices issue to the high constable 
a precept to return a list. 

Not more than fouvj nor less than twoj can be appointed for any 
place. 

When an overse€if||^ies or is removed before the expiration of tlie 
allotted time, the justices may (on oath thereof made) appoint another, 
who is to continue in office until new overseers are chosen.* 

There are several ways in which the order may be avoided, though 
it cannot be revoked by the justices who made it. It may be im- 
peached on an appeal to the sessions \ and the parishioners may appeal, 

^ The statute of Elizabeth directed the or vill at least by reputation : and to mako 
appointment to be made in parishes only ; a place a reputed parish withm the 48 E l jff .. 
but it was extended by the 13 & 14 Cw. it must have bad a parochieJ chapel, chapel- 
II. c. 12 to villages and townships. It has wardens, and sacramentalia at the tlmA 
been held that no place comes within the statute was made, 
meaning of the statute that is not a parish * 17 Geo. IT. c. 38, s. 3, 
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as well as the persons who are appointed. It may be removed iftto 
the Court of Queen's Bench by a writ of certiorari ; or it may be 
impugned on an application to that court for a writ of mandamus. 
It may be avoided on an indictment against the party appointed^ for 
not taking upon himself the office. It may be invalidated on an appeal 
against an order of removal^ on the ground that the place from wnicb 
the removal is made is not entitled to separate .overseers ; or on an 
appeal against an assessment made for the relief of the poor, for the 
assessment can be made only by the overseers. Or it may be defeated 
by a party who is liable to the assessment bringing an action of trespass 
against the justices who grant a warrant of distress for non-payment ; 
and if the appointment should prove to be illegal, he will recover the 
amount and damages. 

The following classes of persons are exempt from serving the office 
of overseer : — Peers, and members of parliament ; aldermen of London ; 
Justices of peace ; practising barristers and attorneys ; clergymen, 
though not having a cure of souls ; dissenting ministers, taking the 
oaths and subscribing the declaration and articles prescribed by the 
1 W. & M. c. 18 ; Roman Catholic priests taking and subscribing the 
oaths of allegiance, abjuration, and declaration prescribed by the 
31 Geo. III. c. 32; the president, fellows, and commons of the College 
of Physicians, within the city of London and its suburbs ; freemen of 
the Company and Corporation of Surgeons, so long as they exercise 
surgery ; apothecaries in the city of London and within seven miles 
thereof, being freemen of the Company of Apothecaries, so long as 
they exercise the art ; officers of the customs, tide-waiters, and all 
revenue officers ; officers of the army, navy, or marines, whether on 
whole or half- pay ; serjeants, corporals, drummers, and privates in 
the militia. 

In unions formed under the 22 Geo. III. c. 83, and in many single 
parishes governed by local acts, the overseers had, before the passing 
of the 4&5 Wm. IV. c. 76, no power of interfering in the care and 
management of the poor, except under the direction of the board of 
guardians. This arrangement is now, by that act, extended to all 
places where there is either a select vestry, a vestry under the 
1 & 2 Wm. IV. c. 80, or a board of guardians : for, by the 54th section 
it is enacted, that in all such places the ordering, giving, and directing 
of all relief (subject to the powers of the commissioners) shall belong 
exclusively to such vestries or guardians ; and it shall not be lawful 
for any overseer to give any further or other relief or allowance from 
the poor rate than such as shall be ordered by su|^ guardians or select 
vestry, except in cases of sudden and urgent necessity y when, whether 
the applicant be settled in the parish or not, he is required to rive 
such temporary relief as each case shall require, in articles of absmute 
necessity, but not in money. In the places, also, in which justices are 
empowered to order relief, the overseers are bound to obey their order. 
But otherwise, in all such places, their duty is principally confined to 
making and collecting the poor’s rate, and paying over to the guar- 
dians or treasurer of the union, from time to time, such sums as they 
may require for the maintenance of the poor, subject to the control of 
the commissioners. 
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In parishes not under guardians or a select vestry, the whole man 
agetnent of the poor, as well as the making and collecting of the rates, 
devolves upon the overseers, subject of course to the control and 
direction of the commissioners. 

The 4 & 5 Wm. IV. c. 76 has imposed on overseers some duties to 
which they were not previously liable. They are required to enter in 
the rate-books the names of the owners, or their proxies, who wish to 
avail themselves of the privilege of voting for guardians, &c. They 
are to preserve and give publicity to, and allow inspection of the rules 
and orders of the commissioners. They must, once in every quarter 
at least, and oftener if the rules and orders of the commissioners shall 
require it, render an account to the guardians, auditors, or other 
persons appointed for that purpose; and upon going out of office they 
must pass their accounts for the entire year, and deliver over to their 
successors whatever balance or property, belonging to the parish, re- 
mains in their hands. 

By sec. 95, any overseer or other officer of any parish or union who 
shall wilfully disobey the legal and reasonable orders of justices or 
guardians in carrying the rules of the commissioners or other pro- 
visions of that act into execution, is subject to a penalty of 5L 

And by sec. 97, if he shall purloin or misapply &c. any of the moneys, 
goods, or chattels belonging to any parish, he shall (independently of 
any punishment which he may be subject to by any other act) be liable 
to a penalty of 20/. and to pay treble the amount or value of the money 
or goods so purloined or misapplied. 

By sec. 98, in case he wilfully neglect or disobey any of the rules or 
regulations of the commissioners, he shall for the first offence be liable 
to a penalty of 5/., for a second offence 20/., and for every subsequent 
offence he may he indicted as for a misdemeanor, and on conviction 
shall pay a fine not less than 20/., and suffer imprisonment at the dis- 
cretion of the court. 

4. Guardians of the Poor. — The first general statutory provision 
I’especting the appointment of guardians was the 22 Geo. III. c. 83, 
which authorized parishes to elect guardians under certain regulations, 
who should receive salaries, and be invested with all the powers and 
authorities of overseers, except the making and collecting of rates, and 
be subject to the same liabilities. Other provisions respecting them 
are contained in the 38 Geo. III. c. 36, and 41 Geo. III. c. 9. But 
these it is unnecessary to notice, for the 4&5 Wm. IV. c. 76 enacts, 
that the election of guardians shall be (where the commissioners so 
direct) according to the provisions of that act. 

By sect. 38 of that act, where there is a union of parishes, the work- 
houses are to be governed, and the relief of the poor administered, by 
a board of guardians, elected annually by the ratepayers and owners 
of property, but whose number, duties, and qualifications are to be 
prescribed by the commissioners. The qualification is to consist in 
being rated to the poor-rate, but not so as to require a higher rental 
than 40/.; and one guardian at the least is to be elected for every 
parish included in the union. Justices of peace for the county, re- 
siding in any part of the union, are guardians ex officio. No guardian 
can act but at a meetipg of the board ; and no act of any meeting is 
valid unless three members are present and concur therein. 
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‘ The election of guardians was directed by that act to be made within 
fourteen days after the 25th March in each year ; but the 7 & 8 Vic* 
c. 101 has now extended the time to forty days from that date* The 
same act has also made a considerable change in the qualification of 
the voters. Previously rate-payers had one vote if rated upon a rental 
under 200/., two votes if under 400/., and three votes if above that 
sum; owners of property bad one vote for the first 50/., and one other 
vote for every 25/. above that sum, up to six votes. But now the num- 
ber and proportion of votes are the same for each class ; namely, one 
vote if the property in respect of which the voter is entitled, either as 
owner or rate-payer, be less than 50/., two votes if amounting to 50/. 
and less than 100/., and an additional vote for every 50/. up to six votes. 

Where an owner is a bond fide occupier, he is entitled to vote as 
well in respect of his occupation as of his ownership ; so that an 
owner, if he be an occupier also, may now have twelve votes. 

An owner, to be entitled to vote, must give to the overseers a state- 
ment in writing of his claim previous to the 1st of February in each 
year, in order that it may be registered by them. Such statement 
must contain, besides his name and address, a description of the pro- 
perty as owner whereof he claims to vote, of the interest or estate be 
has therein, and of the amount of all rent-service (if any) which he 
may receive or pay in respect thereof, and the persons from whom he 
may receive or to whom he may pay the same. Provisions are made 
by the 7 & 8 Vic. c. 101 for the revision of such registers in pi^ishes 
containing more than 2000 persons. 

Owners may vote by proxy, but not rate-payers. But no owner 
can vote by proxy until fourteen days afler he has made his claim. 

Rate-payers, to be entitled to vote, must have been rated to the relief 
of the poor for the year immediately preceding, and have paid all poor 
rates due, except only such as shall have been made or become due 
within the six months immediately preceding. 

The Poor Law Commissioners are empowered to alter the number 
of guardians ; to divide parishes into wards for the purpose of electing 
guardians ; to add parisnes to or separate them from unions, and con- 
stitute boards of guardians for the parishes so separated. 

No assistant overseer, nor any paid officer engaged in the adminis- 
stration of the laws for the relief of the poor, nor any person having 
been a paid officer and dismissed within five years previously under 
the provisions of the 4 & 5 Wm. IV. c. 76, nor any person receiving 
any fixed salary or emolument from the poor rates, is capable of serv- 
ing as a guardian. — 5 & 6 Viet. c. 57, § l4. 

If any question arise as to the right of any person to act as an 
elected guardian, the commisioners may inquire into the circum- 
stances, and issue such orders as they may deem requisite. — § 8. 

If any person put in nomination tender to the officer conducting 
the election his refusal in writing to serve, the election, as regards 
such person, shall be no further proceeded with. — § 9. 

If no person be elected in any parish at the annual election, the 
persons elected for the previous year may continue to act. — § 10. 

The commissioners may accept the resignation of any person elected j 
and in case of any omission to elect, or of a vacancy, may order 
a new election. — § 11. 
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tn case the full number of guardians be not elected^ or in case of 
any vacancy by the death, removal, resignation, rrfusal, or disquaM- 
cation to act of any elected guardian, the remaining members (being 
not less than three) shall be competent to act until the next election, 
or until the completion of the board. — § 12, 

No defect in the qualification or election of any person acting as a 
guardian, the majority of the board being entitled to act as guaraians, 
shall vitiate any proceedings of the board, if the majority' of the 
persons present be entitled to act.— — | 13. 

No justice of the peace shall be disabled from acting as such justice 
at any petty or special or general or quarter sessions in any matter 
merely on the ground that he is an ex officio member of the board of 
guardians complaining, interested, or concerned in the matter, or as 
acting as such at any meeting of the board.--§ 15. 

The duties of guardians consist in administering the poor laws ac- 
cording to the rules and regulations prescribed by the commissioners* 
Subject to such rules, they are the governors of the workhousea 
and the administrators of relief ; and they have so far the control in 
this respect, that no overseer can give any relief other than what they 
prescribe, except in one or two cases, as we shall see hereafter. 

They are to preserve, give publicity to, and allow inspection and 
copies of the rules and orders of the commissioners. They may ap- 
point paid officers for the management of the poor, under the direction 
of the commissioners. Their consent is necessary to build workhouses, 
or to add to, take from, or dissolve a union. By agreement among 
the guardians, subject to the approbation of the commissioners, united 
parishes may be one for the purposes of settlement and of rating; and 
in case of such agreement the guardians are required to assess the value 
of the property in the several parish^ for the purpose of rating. 

Guardians are liable to the same penalties and forfeitures for 
neglect of duty as overseers of the poor. And by sect. 21 of Ae 
22 Geo. III. c. 83, if any* guardian or other person shall entice, 
remove, &c. any poor person from one parish to another, in order to 
ease the one and burden the other, without an order of removal ftxHU 
justices, he shall forfeit a sum not exceeding 20/. 

Whenever the whole of any parish or parishes is situated at a greater 
distance than four miles from the nlace of meeting of the board of 
guardians of the union, it shall be lawful for the commissioners, on 
the application of the board, to form such parish or parishes into a 
district, and to direct the said guardians from time to time to appoint 
a committee of their members to receive applications of poor persons 
requiring relief in such district, to examine into the cases of such poor 
persons, and to report to the said guardians thereon. — 5&6yiet. 
c. 57, § 7. 

Every board of guardians constituted under the 4&5 Wm.Xy« 
c. 76, may accept, take, and hold, on behalf of the union or parish 
respectively for which they may act, any lands, buildings, goods, 
effects, or other property as a corporation, and in all cases inay sue 
and be sued in their corporate name . — j 16. 

If a board of guardians resolve to make any order, or to^pii^j^ any 
complaint, claim, or application, before justices or otheiVr»^| a copy 
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of the minute of such resolution, signed by the chairman, sealed witn 
their seal, and countersigned by their clerk, shall be sufficient proof 
of the making of such order, or of the preferring of such complaint, 
claim, or application. And whenever, either for the puipose of 
making an order for the removal of a pauper, or on the trial of an 
appeal against such order, or for any other purpose, it shall be neces- 
sary to prove to ^hat parish a pauper has become chargeable, a cer- 
tificate signed, sealed, and countersi^ed as aforesaid shall suffi- 
cient proof to what parish and at what time such pauper became 
chargeable, unl^s the contrary be proved by other legal evidence. 
And in all cases in which the guardians may be empowered to make 
any application or complaint, or to take any proceedings .before justices 
at petty or special or general or quarter sessions, it shall fe lawffiHin' 
any officer empowered by the board by an order in writing under the 
hand of the presiding chairman, and sealed with their seal, to make 
such application or conmlaint, or to take such proceedings on behalf 
of such guardians, as effiectually as if the same were made or taken by 
such guardians in person. — § 17. 

Paib Offtcehs. — By the 4&5Wm. IV. c. 76, sect. 46, the com- 
missioners may direct the overseers or guardians to appoint paid offi- 
cers, with Bucn qualifications as they shall think necessary, for super- 
intending or assisting in the administration of the relief and employ- 
ment of the poor, and for the examining and auditing of accounts, and 
otherwise carrying the provisions of the act into execution. And the 
commissioners may specify the duties of such officers, and the places or 
limits within which they shall be performed — ^the mode of their appoint- 
ment — ^the nature of the security to be given by them — the amount 
of their salaries — the time and mode of payment — and the proportions 
in which the respective parishes shall contribute thereto. 

The commissioners may remove any master of a workhouse, as- 
sistant overseer, or other paid officer whom they shall deem unfit, and 
require the persons competent to appoint another fit person in his room. 
And any person so removed shau not be appointed to any other paid 
office without the consent of the commissioners. 

No person shall be eligible to hold any parish office who shall have 
been convicted of felony, fraud, or penury. 

Masters of workhouses, or such other paid officers as the commis- 
sioners direct, are required to register the names of all persons relieved 
at or in the workhouse, together with such particulars respecting their 
family, settlement, relief, or employment, as the commissioners mrect* 

Any master of a workhouse who shall introduce or permit the in- 
troduction of spirituous liquors into a workhouse (except for his own 
domestic use), unless ordered by a surgeon, or allowed by the rules of 
the commissioners ; or who shall inflict any corporal punishment on 
any adult person, or conBne any person more than twenty-ffour hours, 
or be guilty of misconduct towards any poor person, shall, on conviction 
thereof before two justices, forfeit not more than 20/.; or in default of 

a rment of the penalty be imprisoned for any period not exceedii^ six 
endar months ; and the justices may order nis salary to be applied 
* i the payment of such penalty. 

: or wilfully wastini; or misaDnlvinu the uoods &o. of the 



Rate. 


m 


II. Op the Poob Rate. 

The 43 Eliz. c. 43 enacts^ that the churchwar4eii8 and over^ra of 
every parish shall, by and with the consent of two or more jusd^, 
raise weekly or otherwise, by taxation of every inhabitant^ parson^ 
vicar f and other ^ and of every occupier of l^ds, houses, tithes, oosl 
mines, and valuable underwoods within the parish, &c* * 

The word inhabitant here means a person resident in the imrisb, aqd 
is to be considered with reference to personal property only ; for the 
occupier of lands, houses, &c. is rateable, whether resident or not. 

The personal property which has been most usually made the subject 
of a rate is stock in trade and ships. Stock in trade, however, is now 
expressly e^mpted from liability to the rate by 3 & 4 Viet. c. 89. 
Ships are rateable only when the parish in which their owner resides 
is locally and visibly their home, that is, where they terminate their 
voyage, and are laid up when unemployed ; in such case their owner 
is rateable for the profits thereof, even though they be absent at the time 
the rate is made. The difficulties, however, attending the ascertaining 
whal personal property is liable to the poor rate are so great, that most 
parishes have confined the rate to real property, and me judges have 
seemed inclined to approve their conduct. The courts have alw^ays 
been extremely cautious in delivering any express opinion upon tlie 
general question, deciding each case according to its own peculiar 
circumstances, and giving force to the usages of particular places. 
In one case ^ Lord Mansfield observed that mankind had, as it were 
with common consent, refrained from rating personal property, the 
difficulties attending it were so great.” 

Not only lands and houses, but all real property which produces an 
annual revenue is subject to the i*ate; and although the tax is laid on 
the land or house, it is in respect of the revenue or annual profits 
which issue from them, whether produced by nature or by means 
wholly artificial. Things very distinct from the natural profits of lands 
are rateable ; the land being considered the principal, the profits of 
which are augmented by the annexation of the accessories. Thus^ 
only natural productions connected with the land, as a mineral springs 
&CC, ; but artificial profits, as of a towing path, a dock, or a w^aggon-^ 
way, have been deemed objects to be rafea. So pipes for gas, under 
ground, are rateable. 

The vicar and parson of the parish, whether resident or not, are 
liable to be rated by reason of their tithes in the parish,, although they 
let the tithes to their parishioners respectively^ and they are also liable 
for oblations and otlier ofierings. So in respect of property in thmr 
possession or occupation, they are liable as other persons are. 

By the 54 Geo. III. c. 170 , § 11 , justices in petty sessions, with 
the consent of parish officers, may dis<marge persons from payment of 
the rates, on proof of their inability to pay them. 

An occupier under the act is a person who occupies that which 
duces profit to himself or to the person under whom he hol^. The 
occupancy must be a beneficial one; and therefore neitbmr the trusteea 

^ R. V. Rmgwood, 1 Cowp. 326. See al^ E. v. Andover, 2Cowp,564 ; and Eex v 
White, 4 Term Hep. 473. 
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ef alms-houses, hospitals, or other charitable institutions, nor persons 
who reside in them merely as servants, are liable. But an omoer of 
such institution is liable in respect of the rooms he separately occupies. 

The tenant is the occupier within the act, and liable to pay the rate, 
and not the landlord, unless he occupy by his servants merely. But by 
d9 Geo. III. c. 12, § 19, the vestry may direct that the landlords shall 
pay the poor rates for houses let at a rent not exceeding 20Z. nor less 
than 6LJor a shorter term than a year^ or on any agreement by which 
the rent is made payable at a shorter period than three months. But 
the goods of the occupier may be distrained upon to the amount of 
the rent actually due, and the occupier may deduct the amount paid 
for the rates from his rent. 

Corporations may be rated, whether they occupy by themselves or 
by their servants. 

Royal palaces, and lands in the occupation of her majesty or any of 
the royal family, are not rateable ; but servants occupying houses and 
lands belonging thereto are so. 

The churchwardens and overseers are empowered to make the rate, 
and the concurrence of the inhabitants is not necessary, though it is 
usual and advisable to call a vestry to consult on a rate, and to take 
the opinion of the inhabitants as to its immediate necessity and parti- 
cular amount. If the overseers refuse to make a rate, the Court of 
Queen’s Bench will grant a mandamus to compel them. 

When the rate is made, it is to be submitted to two justices dwelling 
in or near the parish or division for their alloimnce ; which is a mere 
ministerial act on their part, for they are bound to allow it, if the place 
for which it is made be within their jurisdiction ; and if they refuse, a 
mandamus will lie to compel them. 

When the rate has been allowed by the justices, the churchwardens 
and overseers should cause public notice to be given in the church on 
the next Sunday after such allowance. 

The rate must show upon the face of it in respect of what property 
the assessment is made upon each individual charged thereby. And 
the 17 Geo. II. c. 3, § 2 enacts, that the churchwardens and overseers 
shall permit any of the inhabitants to inspect such rate at all reason- 
able times, paying Is. for the same, and shall on demand forthwith 
give copies of the same or any part thereof to any inhabitant kc. pay- 
ingat the rate of 6d. for every 24 names, on penalty of 2(M. 

Fersons who feel themselves aggrieved by any rate or assessment, 
may, on giving reasonable notice to the churchwardens and overseers, 
appeal to the next general or quarter sessions. All notices of appeal 
against a rate for rmief of the poor muse be in writing, and signea by 
the person giving the same, or his attorn^ on his behalf. The notice 
is to be delivered to or left at the places of abode of the churchwardens 
and overseers, or any two of them. Tlie particular causes or grounds 
of appeal are to be specified in the notice ; and no oth^ cause or 

f ound of appeal is to be inquired into than such aMre so detailed. 

ut if the overseers, by themselves or their attorneys, signify their 
consent, the quarter sessions may proceed to hear and determine such 
appeal without a preliminary notice having been given, or may, by 
corner^ inquire cito matters not included in the notice. 
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If several parties have a joint ^evance^ they may join in giving 
notice of appeal, and that though me circumstances of each individufu 
case may be difierent. Thus, if several persons be rated for thinj^ 
which are not properly the subject of a rate, the grievance is joint, mr 
they are aggrieved by the rate ; and yet the property, in respect ot 
which the rate is imposed, may be entirely different as to each. The 
sessions may award reasonable costs to the party in whose favour the 
appeal is determined ; but their authority, in this respect, is limited to 
the case where an appeal has been entered and determined. 

The appeal must be to the next sessions. By the act of £liz. there 
was no limit as to time ; but the stat. 17 Geo. fl. c. 46 has been held 
to repeal the former statute in that particular. The next sessions” 
means the next practicable sessions.” 

On appeals against poor rates, inhabitants may be witnesses, not- 
withstanding their liability to be rated to the relief of the poor in the 
parish out of which the appeal arises. 

Where persons fail or refuse to contribute to the poor consistently 
with the terms of the assessment, the churchwardens and overseers, by 
warrant from two justices of the peace, may levy the amount by dis- 
tress and sale of the defendant’s goods. Property may be taken, not 
only in the place for which the assessment is made, but within any 
other place in the same county or precinct ; and if sufficient distress 
cannot be found, they may be levied in another county, on oath being 
made of the fact. Persons aggrieved by such distress may either 
support an action of trespass, or appeal to the next sessions. 

Rate in aid , — ^Where it shall appear that the inhabitants of any 
parish are not able to raise among themselves sufficient sums for the 
maintenance of the poor, two justices are empowered, by the 43 Eliz. 
c. 2, to tax and assess any other in the same hundred. The rate may 
be imposed on any of the inhabitants of the neighbouring parishes, 
without imposing a general tax on the entire parish. And the sessions 
may make an order on parishes out of the hundred, if no parish within 
the hundred is able to contribute. 

III. Of Relief to the Poor. 

It is the intention of the recent Poor Law Amendment Act to 
restrict the relief of the poor, as much as possible, to that which is 
administered in well-regulated workhouses. Previous to the passing 
of this act, as recited by the 52d section, a practice had obtained 
of giving relief to persons or their families who, at the time of receiv- 
ing such relief, were wholly or partially in the employment of indi- 
viduals, and the relief of the able-bodied and their families was in many 
places administered in modes productive of evil in other respects ; but 
as difficulty might arise in case any immediate and universal remedy 
were attempted to be applied in such matters, it is enacted, that the 
commissioners may, by tneir rules and orders, declare to what extent and 
for what period the relief to be given to able-bodied persons or to Aeir 
families in any particular parish or union may be administered out of 
the workhouse, by payments in money, or with food or elotfaing in 
kind, or partly in kind and partly in money, and in what proportions, to 
what persons or class of persons, at what times and ptaces, on what 



Poor Law4 : 


o^nditions^ and in what manner such out-door relief may be afforded ; 
aaid that all relief which shall be given by any overseer, guardiaa, or 
other person having the control or distribution of the funds of sach 
parish or union, contrary to such orders or regulations, shall he un- 
I^ful and be disallowed in his accounts, subject to the exeaptions 
thereinafter mentioned. 

But it is provided, that in case the overseers or gumrdians upon ccm^ 
sideratdon of the special circumstances of the pansh union, or of 
any person or class of persons therein, shall be of opinion that the eur 
forcing of such orders or regulations, or of any part thereof at the 
time or in the manner prescribed, would be inexpedient, they may defer 
their operation for any period not exceeding the space of thirty days, 
making a statement and report of such special circumstances to the 
commissioners twenty days before the expiration of such thirty days ; 
and any relief given by such overseers or guardians before an answer 
to such report ^all have been returned by the commissioners, if other- 
wise lawful, shall not be deemed unlawful, although contrary to such 
orders or regulations. In case, however, the commissioners disapprove 
of such delay, or think that for the future such orders or I'egulations 
ought to come into operation notwithstanding the special circumstances 
alleged, they may by a peremptory order direct that from a day to 
be fixed such orders and regulations, or such parts or modifications 
thereof as they may think expedient, shall be enforced ; and if any 
allowance be made or relief given after the last-mentioned period con- 
trary to such last-mentioned order, the amount shall be disallowed in 
the accounts. A quarterly report of all such cases is to be laid by 
the commissioners before the secretary of state. 

And in case the overseers or guardians of any parish or union depart 
from the orders or regulations in any partimlar instance of emeraency^ 
and shall, within fifteen days, report the same and the grounds therem 
to the commissioners, and they approve of such departure, or if the 
relief shall have been given in food, temporary lodging, or medicine, 
and shall have been so reported, then the relief shall not be subject to 
be disallowed. 

And as this practice of giving relief to the able-bodied and their 
families out of the workhouse had been chiefly the effect of certain 
discretionary powers vested in churdi wardens and overseers, but more 
particularly in justices of peace, by 36 Geo. III. c. 23, the 55 Geo. III. 
c. 137, $$3, 4, and 59 Geo. III. c. 12, §§2, 5, in contravention of 
and indeed to the virtual repeal of the 9 Geo. I. c. 7, § 4, by which it 
had been enacted, that pocu* persons refusing to be lodged, kept, or 
maintained in the parish house should not he entitled to receive relief 
from the churchwardens and overseers,” these several enactments are 
now imealed by the 53d section of the 4Sc5 Wm. lY. c. 76; the effect 
of which is, that the said provision of the 9 Geo. [. is revived in its iiiii 
force. And the 54th section expressly enacts, that after the passshig 
of this act, the ordmng, giving, and directing of all relief to the poor 
of any parish undergo government of guardians or a select vest^ or 
a vestry under the 1 &2 Wm. IV. c. 8(^ whether forming part of any 
union or not, shall (subject in all cases to the powers of the commis** 
$ioners) bstong exclusively to such restry or guardi&ns. 
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The powers formerly exercised by justices’ of peace in ordering 
relief are by this act not merely abridged, but almost entirely taken 
away, except in certain special cases, which are — 

1. In any unions formed under this act, relief may be ordered by 
two justices to any adult person who, to the personal knowled^ of one 
of them, is unable from old age or ii^rmity to work, without requiring 
such person to reside in the workhouse. 

2. In cases of sudden and urgent necessity^ overseers are required, 
even in places under the government of a board of guardians or a 
select vestry, to give such temporary relief as the case may require, in 
articles of absolute necessity, but not in money, whether tne applicant 
be settled in the parish or not; and the justices may order such relief 
if the overseers refuse it. 

8. In case of sudden and dangerous illness, any justice may give a 
similar order for medical relief only, to any parishioner as well as out- 
parishioner ; and an overseer is liable to the same penalty for disobeying 
such order. 

By 5 & 6 Viet. c. 57, ^ 5, it shall be lawful for the raardians of any 
parish or union, subject always to the powers of the Poor Law Com- 
missioners, to prescribe a task of work to be done by any person re- 
lieved in any workhouse, in return for the food and lodging afforded 
to such person ; but it shall not be lawful to detain any person against 
his will for the performance of such task of work for any time exceed- 
ing four hours from the hour of breakfast in the morning succeeding 
the admission of such person into the workhouse. And if any such 
person, while in such workhouse, refuse or neglect to perform such 
task or work suited to his age, strength, and capacity, or wilfully 
destroy or injure his own clothes, or damage any of the property of 
the board of guardians, he shall be deemed an idle and disorderly 
person within ^e meaning of the 5 Geo. IV. c. 88 (Vagrant Act), 

Maintenance of the Poor hy their own Relations, —There are some 
oases in which the parish may be relieved, either wholly or partially, 
from the burden of relief ; as, in the first place, where the relations of 
the pauper are of sufficient ability, they may be compelled to contribute 
towards his maintenance. 

The 48 Eliz. c. 2, § 7 provides, that the father and grandfather, the 
mother and grandmother, and the children, of every poor, old, blind, 
lame, and impotent person, and othef persons not able to work, being 
of sufficient ability, shall relieve every such poor person according to 
such rate as a general quarter sessions shall assess, upon pain of a 
month, to be levied by distress. But inconvenience having been occa- 
sioned by the application being required to be made to the quarter 
sessions, the 59 Geo. III. c. 12, f 36 provides, that two or mor^’ustices 
in TOtty sessions may make the assessment. And the 4 & 5 Wm. IV. 
e. 76, 4 78 enacts, that all sums so assessed by justices of the peace 
shall be recoverable in like manner as forfeitures under that act, 
namely, by distress and sale of the goods of the party, or, if there be 
no sufficient distress, by imprisonment for not exceeding three months. 

This statute has been hold only to extend to natural relations, and 
to such as are particularly enumerated. A father, therefore, is not 
obliged, under it, to maintain his son’s wife or widow ; nor a husband 
his wife’s children by a former marriage, or his wife’s mother 
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But the 4 & d Wm. IV. c. 76, §67 enacts, that ev^ man arho, 
after the passing of that act, shall many a woman having a child or 
children at the time of such marriage, whether legitimate or illegitimate, 
shall be liable to maintain such children as part of his family, and shall 
be chargeable with all relief, or the cost price thereof, grant^ to them 
or on their account until such children snail attain the age of sixteen, 
or until the death of the mother. 

And by sect. 56, relief given to a wife, or to children under the age 
of sixteen (not being blind, or deaf and dumb), shall be consideim 
as given to the husband or father ; and if the mother of the children 
be a widow, relief to them shall be considered as given to her. 

And by sect. 58, any relief, or the cost price thereof, given to or on 
account of any poor person above the age of twenty-one, or to his wife 
or any other part of his family under the age of sixteen, and which the 
commissioners shall by any rule, order, or regulation declare or direct 
to be given or considered as given by way of loan (whether any receipt 
or engagement to repay the same be taken or not) shall be considered 
as a loan to such persons. And in such cases it shall be lawful for 
any justice to issue a summons requiring fuch person, as well as his 
master or employer, to appear before two justices to show cause why 
any wages due or which may become due to him should not be paid 
over, in whole or in part, to the overseers or guardians ; and the justices 
may direct the master or employer to pay, either in one sum or by 
weekly instalments, as they shall think fit, taking into consideration 
the circumstances of such poor person and his family, out of such w'ages, 
the amount of such relief, or so much as shall be due ; and the receipt 
of the overseers shall be a sufficient discharge to ihe master for so much 
wages as shall be so paid ; and if any master or employer shall refuse 
or neglect to pay to the overseer or guardian producing any such 
order the money thereby directed to be paid, the same may be levied 
in like manner as penalties are recoverable under this act. 

It has been said that an order cannot be made on a husband to 
maintain his wife. But if the wife be relieved, and the relief be con- 
sidered a loan by the orders or rules of the commissioners, the hus- 
band’s wages may be attached in the hands of his employer. Or if be 
desert his family and leave property behind him, it may be seized by 
the parish officers, and made available in indemnifying the parish for 
their support. Or he may be punished criminally under the 5 Geo. IV. 
c. 83 (Vagrant Act) for refusing to support his wife or family. But 
if a wife be guilty of adultery, a nusbana may legally refuse to main- 
tain her. So a widow is obliged to maintain her children, and if she 
desert them, leaving property behind her, it may be made available 
for their support. 

Soldiers^ and Seam&tCs Pemions . — Persons entitled to a pension or 
other allowance in respect of their services in the army, navy, marines, 
or ordnance, and who shall apply for parish relief for themselves or 
families, may be required to assign such pension &c. before any relief 
is granted. A^ the wages of seamen in the merchant servioe, or 
serving under the smuggling ;laws, whose families become chargeaUe 
during their absence, may be received by parish officers towards the 
repayment of such sums as shall liave been necessarily expended by 
them in the maintenance or relief of their families. 
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Relief to Widows Non-resident. — Bj the 7 &; 8 Vic, c. 101, a 
discretionary power is given to guardians to grant relief, under cer* 
tain circumstances, to widows not resident in the parish or union. 
By sec. 26, In the case of any person being a widow having a 
legitimate child dependent on her for support, and no illegitimate 
child born after the commencement of her widowhood, and who at 
the time of her husband's death was resident with him in some place 
other than the parish of her legal settlement, and not situated in any 
union in which such parish is comprised, it shall be lawful for the 
guardians of the parish or union, if they see fit, to grant relief to such 
widow, although not residing in such parish or union. Provided al- 
ways, that notwithstanding anything herein contained, the guardians 
of any union or parish, and the overseers of any parish, in which 
such widow may be resident or may require relief, shall be and 
remain liable to relieve such widow, in the same manner as any other 
person requiring relief in such union or parish." 

The object of this clause appears to be, to avoid the disturbance of 
those connexions and mode of life, at a distance from the union, to which 
the family may have been accustomed, and which existed at the time 
of the husband's death. The pow'er is entrusted to boards of guardians 
only : overseers acquire no authority under this provision to admin- 
ister non-resident relief to the class of widows described. And where 
all the conditions exist which would enable the guardians to grant 
non-resident relief, they are still to use their discretion as to whether 
such relief is in the particular case desirable. It will be observed 
also, that guardians and their officers are in no wise exempted from 
their previous obligation to relieve any widow who may be in their 
parish or union requiring relief, by the power thus given to the guar- 
dians of the place of her settlement to afford her non-resident relief. 
Aiid even when that power is exerted, if, notwithstanding the relief 
sent to her by her parish, she or her children require additional or 
further relief, the officers of the place where she is are still bound to 
afford her the relief which the circumstances require. 

Relief to Marked Women and their Children. — We have seen that 
by the Poor Law Amendment Act (4 Sc 5 Wm. IV. c. 76, § 58) relief 
given to the children of widows is considered as relief given to them- 
selves, and they are liable to the like cpnditions and consequences on 
account thereof as the fathers of legitimate children are. But this 
was not the case with married women ; who, before the passing of 
the 7 & 8 Vic. c. 101, were not liable to any conditions in respect of 
relief granted to them or their children, and in the absence of their 
husbands from home under certain circumstances could throw their 
children upon the parish, however well they might be able to main- 
tain them, or to contribute to their maintenance. But now, by the 
last-mentioned act, relief may be afforded to such married women or 
their children as a loan^ repayable by them, notwithstanding the 
ordinary exemption of married women from similar liabilities* By 
sec. 25, So long as it may appear that the husband of any woman 
is beyond the seas, or in custody of the law, or in confinement in a 
licensed house or asylum as a lunatic or idiot, all relief given to such 
woman or to her child or children shall, notwithstanding her cover- 
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ture, be given to such woman in the same manner and subject to the 
same conditions as if she was a widow. But nothing herein con* 
tained shall diminish or affect the obligations or liabilities of such 
husband in respect of such relief.” 

Insane Persons and Idiots . — The estates of insane persons and 
idiots were formerly liable only in a very imperfect manner to the 
repayment of relief afforded to tnem. Now, by the 7 & 8 Vic. c. 101, 
to the extent to which their property may be more than sufficient to 
maintain their families, such property is made liable generally to 
repay the costs incurred by parishes in respect of such persons, and 
trustees and other persons in possession of property belonging to them 
are indemnified for any payments they may make to guardians or 
overseers. 

And by sec. 28, The guardians of every parish or union appointed 
under any local act, and their officers appointed to act in the relief of 
the poor, and their clerks, shall, from and after the passing of this act, 
have the like powers, and shall be liable to perform the same duties, 
with respect to insane persons, as are provided in the case of guardians 
appointed under the provisions of the said first-recited act, their 
relieving officers and their clerks respectively. 

Bastardy . — ^This subject, so far as it relates to the liabilities of the 
putative fathers of bastards, may now be considered as wholly with- 
drawn from any connexion with the poor laws. The powers of guar- 
dians and overseers of the poor for the enforcement of such liabilities 
are entirely taken away by the 7 & 8 Vic, c. 101, and their interference 
in the matter is even rendered criminal. 

The proceedings for obtaining an order on the putative father of a 
bastard child to contribute to its maintenance belong to another part 
of the work ; it is here sufficient to observe, that the mother alone is 
entitled to apply for such an order. No officer of any parish or union 
may conduct any application to make or enforce any such order, or 
in any way inteifere in causing such an application to be made, or in 
procuring evidence to support such application, or ir^ receiving money 
under such an order. If he does so, he is subject to a penalty of 40«. 
But after the death of the mother, or when she becomes legally inca- 
pable of receiving the money under an order, if a child for whose 
maintenance an order has been made becomes chargeable to a parish 
or union through the neglect of the putative father to make the pay- 
ments due from him under the order, in such case the guardians (or 
if there are no guardians, the overseers) may so far interfere as is 
necessary to compel a compliance with the order. But even in this 
case they are not to receive the money, but it must be paid to some 
person appointed to have the custody of the child, who is to receive it 
on condition that the child shall cease to be chargeable. 

And by sec. 8, any officer of a union or parish who endeavours to 
induce any man to contract marriage by means of threats or promise 
respecting any application for an order, or enforcement of an order, 
is declared guilty of a misdemeanor. 

But these changes in the law of bastardy make no difference in the 
legal obligation on parishes to relieve bastard children whenever their 
necessities require relief. 
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IV. Of Ssttlbmekt. 

A settlement may be defined a right to participate in the benefit of 
the poor laws in a parish or district which provides for its own poor, 
and to which persons become removable for the purpose of obtaining 
relief. The methods whereby it may be now acquired are — 

1. jBy Birth and Parentage, — legitimate child follows the set- 
dement of its father, if it be known ; if not, it takes that of its mother. 
If the settlement of neither can be ascertained, the settlement of the 
child is in its birth-place ; and if that cannot be discovered, it must be 
provided for in the place where it may happen to be, as casual poor. 

The first settlement of an illegitimate child was, before the passing 
of the 4 & 5 Win, IV. c. 76, in the place of its birth ; but the Tlst 
section of that act enacts, that every child which shall be born a 
bastard after the passing of the act shall have and follow the settle- 
ment of its mother until it shall attain the age of sixteen, or shall 
acquire a settlement in its own right. If the mother, however, have 
no settlement, or her place of settlement cannot be ascertained, then 
the child's settlement will be as formerly, which is generally in the 
place of its birth. 

2. Bg Marriage, — If a woman marries a man who has a known 
settlement, she imtanter acquires his settlement, and takes every sub- 
sequent settlement which he may obtain till he dies. If he has none, 
then she retains her own settlement. If the husband deserts her, he 
having no settlement, she may be removed to her maiden settlement. 

3. By Apprenticeship,— This settlement arises from the binding and 
a residence of forty days in the parish as an apprentice. It matters 
not whether such days be consecutive or at intervals. If the places of 
residence be several, tbe last place regulates the settlement. The ap- 
prentice need not continue in the actual service of the first master 
during the whole time ; for if he be assigned over, or continue, with 
his privity and consent, in the service of another, he may gain a settle- 
ment by serving the second master forty days. 

Bjtfee 4 & 5 Wm. IV. c. 76, § 67, no settlement can be thereafter 
acquired by being apprenticed in the sea service, or to a householder 
exercising the trade of the seas as a fisherman or otherwise, nor by any 
person then being such an apprentice in respect of such apprenticeship. 

4. By Estate, — Any estate in lands, whether freehold or copyhold, 
or whether held in fee simple, fee tail, for life, or even for term of years, 
or from year to year, if the party in possession is not the original 
lessee, but comes in by act of law, will, with a residence of forty days 
in the parish, sufiice to confer a settlement. The 9 Geo. I. c. 7 has 
introduced a modification of this general right, by providing that no 
settlement shall be gained by land purchased unless the purchase money 
amount to 30Z. 

And the 4 & 5 Wm. IV. c. 76, § 68 enacts, that no person shall 
retain any settlement gained by virtue of the possession of any estate 
or interest in any parish for any longer time than such person shall 
inhabit within ten miles thereof; and in case such person cease to 
inhabit within such distance, and thereafter become chargeable, he 
shall be liable to be removed to the parish wherein previously to such 
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inhabiting he may have been legally settledi or in case he may have^ 
subsequently to such inhabiting, gained a legal settlement in some 
other parish, then to such other parish. 

5. Renting^ a Tenement^ ^c. — ^The6 Geo. IV, c. 67 (explained 
by 1 & 2 Wm. I V. c. 18) requires that the tenement consist of a separate 
and distinct dwellmg-honse or building, or of land, or of both, 
jfide rented by such person in the parish at 101. per annum at least, for 
the term of one whole year; that it be occupied by the party hiring 
it for a whole year under such yearly hiring; and that the rent for 
the same, to the amount of 101. at least, be actually paid by the party 
hiring. And the 4 &6 Wm#IV. c. 76 also requires that the person 
occupying the same shall have been assessed to the poor rate, and 
have paid the sam||||| respect of such tenement for one year. 

6. By Payment^ Taxes, — ^Tbe provisions of the 6 Geo, IV . c. 67 
do not in terms take away the settlement by paying public taxes, yet 
they would seem to do so in effect by requiring a concurrence of all 
the circumstances which are necessary to confer a settlement by renting 
a tenement. 

Before the passing of the 4 & 5 Wra. IV. c. 76 there were two other 
modes of acquiring a settlement, namely, by hiring and service^ and 
by serving an office ; but these are now abolished by that act, though 
settlements by either of these means previously completed are not 
affected thereby. 

V. Of Rkmoving the Poob. 

By the 13 k, 14 Car. II. c. 2, two justices, on the complaint of the 
churchwardens and overseers, were empowered to remove to the place 
of his last legal settlement any person within forty days after his coming 
to reside in any parish, on his being likely to become chargeable. But 
this is altered by the 35 Geo. III. c. 101, which enacts that no person 
shall be removed until he becomes actually chargeable; and by sec. 67, 
and also by the 6 Geo. IV. c. 83, § 20, it is declared, that every per- 
son convicted of felony, or adjudged an idle or disorderly person, or 
a reputed thief, or a rogue and vagabond, shall be deemed actually 
chargeable and be liable to be removed. Every unmarried woman 
with child was also by the same act declared chargeable, and might be 
removed ; but this has been repealed by 4 & 6 Wm. IV. c. 76, ^ 39. 

By the 79th section of the last-mentioned act, no pauper shall be 
removed until twenty-one days after a notice in writing of his being 
chargeable, with a copy of the order of removal and of the examina- 
tion upon which the order was made, shall have been sent to the over- 
seers or guardians of the parish to whom the order is directed, unless 
the latter agree to receive the pauper, in which case the remOTal may 
take place immediately. Nor is the pauper to be removed at the end 
of the twenty-one days, if a notice of appeal be previously received, 
but the order is to remain in abeyance till mther the appeal be deter- 
mined or the time for prosecuting it be expired. 

By the 9 & 10 Vic. c. 66, No person shall be removed, nor shall 
any warrant be granted for the removal of any person, from any parish 
in which such person shall have resided for five years next before the 
application for the warrant. Provided always, that the time during 
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which such person shall be a prisoner in a prisoBi or shall be serving 
her majesty as a soldier, marine, or sailor, or reside as an in-pensioner 
in Greenwich or Chelsea Hospitals, or shall be confined in a lunatic 
asylum, or house duly licensed or hospital registered for the reception 
of lunatics, or as a patient in a hospital, or during which any such 
person shall receive relief from any parish, or shall be wholly or in 
part maintained by any rate or subscription raised in a parish in wfatdh 
such person does not reside, not being a bond fide charitable gift, shall . 
be excluded in the computation of such time; and that the removal 
of a pauper lunatic to a lunatic asylum, under the provisions of any 
act relating to the maintenance and care of pauper lunatics, shall not 
be deemed a removal within the meaning of this act. Provided 
always, that whenever any person shall have a vi||b or children having 
no other settlement than his or her own, such wife and children shall 
be removable whenever he or she is removable, and shall not be 
removable when he or she is not removable. — § 1. 

And no woman residing in any parish with her husband at the 
time of his death shall be removed from such parish for twelve calendar 
months next after his death, if she so long continue a widow. — § 2. 

And no child under the age of sixteen years, whether legitimate or 
illegitimate, residing in any parish with his or her father or mother, 
stepfather or stepmother, or reputed father, shall be removed from 
such parish, in any case where such father, mother, stepfather, step- 
mother, or reputed father may not lawfully be removed from such 
parish. — § 3. 

And no warrant shall be granted for the removal of any person 
becoming chargeable in respect of relief made necessary by sickness 
or accident, unless the justices shall state in such warrant that they are 
satisfied that the sickness or accident will produce permanent disa- 
bility. — § 4. 

Provided, that no person hereby exempted from liability to be 
removed shall by reason of such exemption acquire any settlement in 
any parish — § 5. 

And if any officer of any parish or union do, contrary to law, with 
intent to cause any poor person to become chargeable to any parish, 
convey any poor person out of the parish for which such officer acts, 
or cause or procure any poor person to be so conveyed, or give directly 
or indirectly any money, relief, or assistance, or afford or procure to 
be afforded any facility for such conveyance, or make any offer or 
promise, or use any threat, to induce any poor person to depart from 
such parish, and if, in consequence of such conveyance or departure, 
any poor person become chargeable to any parish to which he was 
sot tnen chargeable, such officer, on conviction thereof before two jus- 
tices, shall forfeit and pay for every such offence any sum not exceed- 
ing 5/. nor less than 40«. — § 6. 

The delivery of a pauper, under any warrant of removal directed to 
the overseers of any parish, at the workhouse of such parish or of 
union to which such parish belongs, to any officer of the workhouse, 
shall be deemed the delivery of such pauper to the overseers of such 
parish. — § 7. 
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CHAPTER VI. 

et the yrovlr, 


AS NATURAIrBORN SUBJECTS^ DENIZENS, AND ALIENS. 


The first and most obvious division of the people is into — 1. Natural- 
bom subjects j and 2. Aliens. 

Naturahhom subjects are such as are born within the dominions 
of the crown of Great Britain and Ireland ; and aliens, generally 
speaking, are suchllls are born out of those dominions. But this 
must be understood with some restrictions, as — 

By several statutes, all children bom in foreign countries, whose 
father or grandfather by the father’s side was a natural-born subject, 
are deemed themselves natural-born subjects, unless the ancestor 
was attainted or banished for treason, or was in the service of a 
foreign prince at enmity with this country. ^ 

BjJkS Viet. c. 66, § 3, every person born out of her majestv’s 
dominions, of a mother being a natural-born subject, shall be capable 
of ^taking, to him, his heirs, executors, or administrators, any estate 
real or personal, by devise, purchase, or inheritance of succession. 
And by § 16, any woman married to a natural-born subject or 

E erson naturalized shall be deemed to be herself naturalized, and 
ave all the rights and privileges of a natural-born subject. 

Children of aliens, born in England, are generally natural-bom 
subjects. 

Natural-born subjects are said to owe allegiance to the crown, 
meaning those duties and engagements which are due from a people 
to a sovereign. Allegiance has been divided into natural and local; 
the first, or natural aflegiance, being such as is perpetually due from 
all men born within the queen’s dominions immediately upon their 
birth, and which exists wherever the subject may dwell ; and the other, 
or heal allegiance, being such temporary duty as an alien or stranger 
owes while he continues within the queen’s dominions and protection.^ 
Aliens acquire certain rights while they continue to reside in the 
queen’s dominions ; but they are also liable to certain disabilities. An 
alien may purchase lands Ac., but not for his own use, for the crown 
would be entitled thereto but this would not affect the vendor, who, 
having received an adequate compensation for the same, could not 
take any advantage thereof. But an alien may acquire a property in 
goods, money, or other personal estate to his own use, and may hire 
a house for habitation, Ac. So he may bring actions for personal 
property ; and may make a will of personal estate. 

Aliens may now carir on trade as freely as other persons. Formerly 
higher duties were laid upon goods imported or exported by aliens, 
whether in British or foreign ships, than on similar goods when im- 
ported or exported by nativfs. But as sounder and more enlarged 
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principles prevailed, this illiberal distinction was gradually modified, 
and at length wholly abolished (so far at least as it was of a public 
character) by 24 Geo. III. c. 16, which repealed the duties commonly 
called ^Uhe petty cu8toms,’V imposed by 12 Car. II., and all other 
additional duties imposed upon the goods of aliens above those pay- 
able by natural-born subjects, except only the duties upon goods 
imported or exported in foreign ships, and those of package and 
scavagef or duties granted by charter to the city of London. The 
duties thus preserved to the city were not very heavy; but the prin- 
ciple on which they were imposed being exceedingly objectionable^ 
they were at length abolished by the 3 & 4 Wm. IV. c. to. 

By 7 & 8 Vic. c. 66, the laws respecting aliens have been still 
further modified; the full enjoyment of all iprsonal property is 
secured to them, except of chattels real ; their^apacity of enjoying 
the latter description of property is extended ; and provision is made 
for enabling her majesty to grant to them, under certain regulations, 
all the rights and capacities of British subjects, except of becoming 
of the privy council or a member of either honse of parliament. 

By sec. 4, Every alien being the subject of a friendly state shall 
and may take and hold, by purchase, gift, bequest, representation, 
or otherwise, every species of personal property, except chattels real, 
as fully and efiPectually to all intents and purposes, and with the same 
rights, remedies, exemptions, privileges, ana capacities, as if he were 
a natural-born subject of the United Kingdom.’’ 

And by sec. 5, Every alien now residing, or who shall hereafter 
come to reside in, any part of the United Kingdom, and being the 
subject of a friendly state, may, by grant, lease, demise, assignment, 
bequest, representation, or otherwise, take and hold any lands, houses 
or other tenements, for the purpose of residence or of occupation by 
him or her, or his or her servants, or for the purpose of any business, 
trade, or manufacture, for any term of years not exceeding twenty- 
one years, as fully and effectually to all intents and purposes, and 
with the same rights, remedies, exemptions, and privileges, except 
the right to vote at elections for members of parliament, as if he 
were a natural-bom subject of the United Kingdom. 

The act then provides that, upon obtaining a certificate from the 
secretary of state, and taking an oath prescribed by the act, every 
alien now residing in, or who shall hereafter come to reside in, any 
part of Great Britain or Ireland, with intent to settle therein, shall 
enjoy all the rights and capacities which a natural-born subject of the 
United Kingdom can enjoy or transmit, except that such alien shall 
not be capable of becoming of her majesty’s privy council, or a mein- 
ber of either house of parliament, or any other right or capacity (it 
any) which may be specially excepted in and by the certificate. 

Persons naturalized before the passing of the act, and who have 
resided in the United Kingdom five successive years, are entitled to 
all such rights and capacities of British subjects as may be conferred 
on aliens by the provisions of this act. — § 13. 

The act is not to prejudice any right||or interests in Itiw or equity, 
whether vested or contingent, under aipwill, deed, or setdemeht ex- 
ecuted before the passing of it, or under any descent or representation 
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from or under a natural-born aobject who shall have died before the 
passing of it •, nor to take away or diminish nny right, privilege, or 
dapacity heretofore lawfully possessed by aliens residing in Great 
Britain or Ireland, so far as relates to the possession or enjoyment of 
any real or personal property. 

A Denizen is one who, being born an alien, has obtained deniza^ 
tion, or letters patent from the crown to make him an English subject 
He is in a kind of middle state between an alien and a natural-bom 
subject. He may take lands by purchase or devise, which an alien 
may not ; but cannot take by inheritance, for his parent, through whom 
he must claim, being an alien, had no inheritable blood, and therefore 
could convey none to his son. For a like reason the issue of a deni- 
zen born before denization cannot inherit to him, but his issue born 
after may. No denizen can be of the privy council or either house 
of parliament, or have any office of trust, civil or military, or be 
capable of a grant from the crown.i 

Naturalization, which can only be performed by an act of parlia- 
ment (except as undermentioned), places an alien in precisely the same 
situation in all respects as a natural-born subject ; though, before the 
passing of the 7 & 8 Vic. c. 66, he could not be a member of the privy 
council or parliament, nor bold any public office of trust, civil or 
military,^ (so that he could not be even a constable,^) or take any 
grant of lands &c. from the crown to himself or any other person in 
trust for him ; for, by the 1 Geo. I. c. 4, no bill of naturalization 
could be received in either house of parliament without such disabling 
clause in it. But this provision is now repealed by the 7 & 8 Vic. 
c. 66 ; as are also such other parts of that act, and of the 12 & 13 Wm. 
III. c. 2, and 14 Geo. III. c. 84, as are inconsistent with the pro- 
visions of this act. 

Every foreign seaman serving two years in time of war by virtue 
of the royal proclamation is ipso facto naturalized, and after three 
years service is deemed a British mariner. And all persons serving 
here in a military capacity, or being three years employed in the 
whale fishery, without afterwards being more than two years absent, 
and not falling within the restrictions in 4 Geo. II. c. 21, are, on 
taking the oath of allegiance &c., naturalized, with the same disquali- 
fications as aforesaid. 


CHAPTER VII. 


0f tfxt 


The whole body of the people, whether natural-bom subjects, denizens, 
or aliens, are divisible into—l. The clergy; and 2. The Laity. 

The clergy comprehends all persons in holy orders and in ecclesi- 
astical offices of the established church. 


M2 Wm.III.c.2. 

, M2 Wm. III. C. 2. See 1 Geo. 4; 
14 Geo. III. c. 84. 

» 5 Burr. 2788. 


♦ 13 Geo. II. c. 3. 

» 13 Geo. II. c. 7 ; 29 Geo. II. c. 44 
22 Geo. II, c. 45 ; 2 Geo.^IH, c. 26 
13 Geo. HI. c. 26. 
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This venerable body of men^ says Blackstone^ beii^ separated and 
set apart from the rest of the people in order to attend more closelj to 
the service of Almighty G5d, have thereupon large privileges aUowed 
them by our municipal laws^ and had formerly mtioh greater, but they 
were abridged at the time of the Reformation, on account of the ill use 
which the Popish clergy had endeavoured to make of them. For, the 
laws having exempted them from almost every personal duty, they at^ 
tempted a total exemption from every secular tie. But, it is observed 
by Sir Edward Coke, as the overflowing of waters doth make the river 
to lose its proper channel ; so, in times past, ecclesiastical persons, 
-seeking to extend their liberties beyond their true bounds, either lost 
or enjoyed not those which of right belonged to them. 

The clerOT enjoy several personal exemptions. Thus, they cannot 
be compelled to serve on a jury, appear at a court leet or frank-pledge ; 
nor can they be chosen to any temporal office, as bailiff, constable, &c. 
During his attendance on divine service, a mergyman cannot be ar- 
rested m civil suits ; and this pri^lege extends to his going to and 
returning from church, and while staying there, unless he stay with the 
view to elude process. But the arrest is so fkr valid on any day but 
Sunday, that if the officer discharge him, he is liable on the escape. At 
the suit of the crown, however, theprivilege cannot be claimed, jy either 
can their goods be taken on a jt. fa, or levari f ados in the ordinary 
mode; for the writ must be directed to the bishop of the diocese, and 
executed in a particular mode. 

The clergy have also their disabilities. Thus, they cannot sit in the 
House of Commons.^ They are not, without licence from the bishop, 
allowed to take more than eighty acres to farm, under the penalty of 
40s. a year for every exceeding acre; nor to engage in any trading or 
merchandize, under penalty of forfeiting the value of the goods.* But 
they may buy and sell com and cattle the produce of their farms, or 
sucn as is necessary for use, provided they do it not in person in any 
fair, public market, &c. Yet if they do engage in trade, their con- 
tracts are binding, and they are, like other traders, liable to be made 
bankrupts,* because a man cannot take advantage of his own wrong. 

The clergy are exempted from personal service in war; but fliey 
are in general liable to all public charges imposed by act of parlia- 
ment. Thus, they are chargeable under the highway acts;* th^ are 
also liable to poor rates for their glebe and tithe;* and they are liable 
to take parish apprentices, or at least to pay towards putting them out.^ 

The exemptions from the duty on horses imposed by the 480eo. HI. 
c. 161, extend to any rector, vicar, or curate, actumly doing duty in 
the church or chapel of which he is rector &c., not possess^ of 0(M. 
per annum, whether arising from ecclesiastical preferment or otherwise, 
and not keeping more than one horse &c. for the purpose of riding, which 
would otherwise be chargeable within the.act, except such persons who 
shall occasionally perform the duty without being the regular offidalang 


^ 4 Geo. ni. c. 78 ; Comm. Joum. ISth 
October, 1553. 

• I & 2 Viet. c. 106, 88. 28-~81 . 

^ 1 Atk. 196 ; Oowp. 745. 
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ii^iiiisler« And, by 48 Oeo. III. o. SS, and 62 Geo. IIL o. 93, e^eiry 
eeolesilkstical person not possessed of lOOZ. annual income, from prefer* 
ment or otherwise, is exempted firom dut^p on any horse used only for 
drawing a two*wh^led taxed cart 

There are divers ranks and degrees among ecclesiastical persons; 
as, 1. Archbishops ; 2. Bishops; 3. Deans, Canons, and Prebendjaries ; 
4. Archdeacons; 5 Rural Deans; 6. Parsons and Vicars; 7. Curates; 
8. Churchward^; and 9. Parish Clerks and Sextons. 

1. AncHBiSHOPS. — England and Wales contain two archbishoprics, 
ox ^^nmnces as they are called, namely, Canterbury and York. The 
erchbishop of Canterbuiy is called metropolitams et Primus iotius 
AngluBy and hath under him nineteen bishoprics. The archbishcm of 
York is called Primus et MetropoUtanus Anglim^ and hath under aim 
six bishoprics. The archbishop of Canterbury hath precedence. 

An archbishop is nominally elected by the chapter of his cathedral 
church, but in effect is nominated by the king. He is head oi^ md 
has the superintendence of all the clergy of his province, and may de- 
prive them for sufficient and notorious cause, as for simony ; but infir- 
mity of body &;c. is no cause of removal, for the bishop may ap^int 
co-adiutors. On receipt of the queen's writ, he convokes the bi^ops 
and clergy in convocation.^ Appeals lie to him from the decisions of 
the bishops, and from the consistory courts of each diocese or bishcmric. 
During tne vacancy of any see in his province, he is guardian of the 
temporalities, and is entitled to present to sdl livings in the dispo^l of 
his bishops, if not filled within six months. The archbishop of Can- 
terbury crowns' the king or queen. He can also grant dispensations, 
in any case not contrary to divine or human laws, where the pope 
used formerly to grant them, which is the foundation of special licences 
to marry at any time or place, to hold two livings, and the like ; and on 
this is ffiunded the right of conferring degrees in prejudice to the two 
universities. Archbishoprics become void by death, deprivation *for 
notorious crime, or resignation. 

2. Bishops are nominally elected by the chapters of their respective 
cathedral churches, but iu effect are nominated by the crown. There 
are twenty-five bishoprics in England. The power and authority of 
a bishop, besides the administration of certain holy offices peculiar to 
that sacred mrder, as consecration of churches, ordination &e. of priests, 
confirmation, excommunication, granting licences for marriage, making 
probates of wills Ac., consists principally in inspecting the manners of 
the people and clergy, and punishing them, in order to reformation, by 
ecclesiastical censures. He has power to ordain, that is, confer holy 
orders, all over the world. He institutes and inducts to all ecclesias- 
tical livings in his diocese; he has several courts under him, mostly 
held by his deputy, called a chancellor. Bishoprics also become void 
by death, depnvation for notorious crimes, or resignation. 

8. The Dbxk and Chapter^ are the council of the bishop in a^^s 
df religion and the temporal concerns of the see.^ They perform service 
in the cathedr^ the nead or chief being termed decamts or dem» 
Deans are nominally elected by the chapter, but in fact are nominate 
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by ihe crown* The chapter, consisting of canons and picbmidaries, are 
sometimes appointed by the crown, sometimes by ihe bishop, and some- 
times by each other. Deaneries and prebends also become Toid by 
death, deprivation, or resi^ation. . 

4. AROHBBACOirs have jurisdicdon immediate^ sidxnrdinate to the 
bishcm, either throughout the whole see, or some parts there<^. An 
archdeacon is usually appointed by the bidiop, and has a kind 

copal authority, now indepei^ent of the bishop. Thus, he visits the 
ohrjfj ; holds separate ecdesiastical courts ; and grants letters of ad- 
ministration.^ 

5. Rural Deans are very ancient ofiS^ces of the church, now almost 
grown out of use, though deaneries still subsist as an ecclesiastical 
division of the diocese or archdeaconry. They appear to have been 
deputies of the bishop, planted round his diocese, the better to inspect 
the conduct of the parochial clergy, to inquire and report concerning 
dilapidations, to examine the candidates for conhrmation; and they 
were armed, in minuter matters, with an inferior degree of judicial and 
coercive authority. 

Ordinary . — It is needful in this place to explain, that the term ordi^ 
nary is a civil law term for any judge who hath authority to take cog- 
nizance of causes in his own right, and not by deputation ; by the com- 
mon law, it is taken for him who hath ordinary or exempt and immedi- 
at^'urisdiction in causes ecclesiastical.^ 

This name is applied to a bishop who hath original jurisdiction; and 
an archbishop is the ordinaiy of the whole province, to visit and receive 
appeals from inferior jurisdictions, &c.^ 

6. Parsons and vicars. — The distinction between a parson and a 
vicar is this : the parsan has, for the most part, the whole right to all 
die ecclesiastical dues in his parish ; but a vicar has general^ an ap- 
priator over him, entided to the best part of the profits, to whom ha 
IS in effect perpetual curate with a standing salary. In some places, 
however, the vicarage has been considerably augmented by a Jaige 
share of the g^t tithes ; which augmentations were gready assisted by 
the 29 Car. ll. c. 8, enacted in favour of poor vicars and curates, which 
rendered such temporary augmentations (when made by the appropri- 
ator) perpetual. A parson represents the body of the church ; and he is 
per $e a corporate body, in order to prptect and defend the rights of the 
church which he personates. He has during his life the freehold of the 
parsonage house, the glebe, the tithes, and other dues ; but these are 
sometimes appropriated^ that is, the benefice is perpetually annexed to 
some spiritual corporation. He may make a lease of the church and 
churchyard, and is the only person who can give a licence for buiying 
tn thaSiurch, neither the ordinary nor the churchwardens having any 
authority for that purpose. 

The method of becoming a parson or vicar is much the same. To 
both there are four requisites ; holy orders, presentation, institution, and 
induction. At common law, a deacon of any age might be instihited 
and inducted to a parsonage or vicarage; but by the 18 Eltz. c» 12 it 
was enacted, that no person unless twenty-three years of age and in 
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deiLCon’s orders should be presented to eity benefice with cure, and that 
if lie were not ordained a priest within a year afiter his induction he 
should be ipso facto depriyed; and by 13 & 14 Car. II. c% 4^ no person 
is capable of being admitted to any tenefice unless he hath been first 
ordained a priest, when he is, in the language of the law, a clerk in 
orders ; and for that purpose he must be twenty-four years of age. If 
he obtain orders, or a licence to preach, by money or corrupt practtces 

i 'which is the true notion of simony)^ the person giving such orders 
brfeits401, and the person receiving them 1(H. and is incapable of any 
ecclesiastical preferment for seven years afterwards. 

Any person who has been ordained, that is, a clerk in holy orders, 
mKjhe fresentod to a parsonage or vicarage by the patron to whom the 
advowson belongs ; but the bishop may reftise him on many accounts : 
as, if the patron is excommunicated and remains in contempt forty 
days ) or if the clerk is unfit, as if an outlaw, an excommunicate, an 
alien, or if he is under the proper age, or is an heretic, or has^ny vice 
that is malum in se, or does not possess sufficient learning, and some 
others. But the bishop must in general give the patron notice of the 
objection, before he can present by lapse. 

Institution is a kind of investiture of the spiritual part of the bene- 
fice ; on which occasion he takes the oath of perpetual residence on 
the living. 

Induction is performed by a mandate from the bishop to the arch- 
deacon. It is done by giving corporeal possession of the church, &c., 
as by ringing the church bell, the surrender of the keys, or the like. 

When these four ceremonies are performed, the clerk is in full pos- 
session of the church, except that by law he must, unless prevented by 
sickness &c., read himself in, that is, read tho morning and evening 
prayers at the proper times within two months of his induction, and 
also, within the same time, read the Thirty-nine Articles, with his assent 
thereto, and the ordinary's certificate of his having subscribed the de- 
claration of conformity to the liturgy ; and, within six months, he must, 
in one of the courts at Westminster, or at the general or quarter ses- 
sions, take the oaths of allegiance, supremacy, and abjuration. 

It has been before observed, that he must take an oath to reside per- 
petually on his living. In case of non-residence above three months 
in the year, he is liable to certain penalties ; but there are many ex- 
emptions, such as sinecure rectories, royal chaplains, certain public 
officers and students at the universities, &c. ; and the bishop may grant 
licences for non-rcsidence on account of the illness of the incumbent, 
his wifo or family, or where there is not a fit parsonage house.^ 

7. Curates are not entitled to the cure of souls, but exercise their 
spiritual office under the rector and vicar ; and they are either temporary 
as assistants or substitutes in his absence, or nerpetualf where mere is 
neither vicar nor rector, but a clerk is employed to officiate by the 
impropriator. 

Te^orary camteB must be appointed by the nomination of the in- 
embent under hand and seal to the bishop, setting forth the stipend 
his maintenance, and humbly beseeching the bishop to license him to 
ly^rve the cure. The right C4 the appointment of a curate to a chapel 

* See the recent statute 1 & 2 Viet. c. 106, by which the whole law as to pluralities and 
the residence of the clergy has been consolidated and amended. 
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of ease is also in the incumbent of the mother churchy he having the 
cure of souls throughout the whole parish. 

As all parochial duties exeprimd fade knposed upon the rector or 
vicar^ therefore all fees &c« belong to him; and no part of them can 
be granted to the chapel, except by composition with tne patron and in* 
cumbent of the parish, and oranary, making some compensation to 
foture incumbents if anything is taken fn>m the living. 

Perpetual curates are sometimes nominated by the parishioners by 
custom, which must be strictly followed in its terms, ana sometimes by 
other parties. It is not necessary, in order to prevent a lapse, that the 
appointment be within six months, unless so directed by the founder, 
or the curacy has been augmented by Queen Anne^s Bounty. But the 
bishop may compel the patron by ecclesiastical censures to make the 
appointment. In certain cases the bishop may call upon the incum- 
bent to nominate a curate with a stipend, and in case of default may 
himself make the appointment. 

It has been decided, that the perpetual curate to an au^ented paro- 
chial chapelry has a sufficient possession whereon to maintain trespass 
for breaking and entering the chapel and destroying the pews, and the 
chapelwarden cannot remove the pews without his consent.^ 

Lecturehs form another class of ministers of the established religion, 
whose situation in the church presents somewhat of an anomaly, as they 
are in many cases, though subordinate, not subject to the control of 
the rector or minister of the church ; and in other instances, though 
they have not the enjoyment of all the privileges which usually belong 
to the person filling the place of chief minister of the church or chapel, 
they are of an independent foundation. They are generally provided 
for by the pecuniary contributions of the parish, or by the charity of 
some benevolent individual, appropriated thereto by deed or will. 
They must in general qualify themselves as other clergymen ; and the 
only parish duty they perform, as such, is that of preaching.* 

Or THE Beeefit 6f Clergy. 

We shall take this opportunitjr of saying a few words on the subject 
of benefit of clergyy which onginally applied only to this class of 
persons;^ and although the privnege itself is now totally abolished by 
the 7 & 8 Geo. IV. c. 28, § o, yet as it formed till recently so very pro- 
minent a feature in our laws, some account of its origin and e£^ will 
naturally be expected. 

Anciently Christian princes and states, ffir the encouragement of the 
clergy in their offices and employments, and that they might not be 
entangled in suits, granted to them many privileges and exempti^s, 
and particularly an exemption of their persons from proems in cnminal 
proceedings, in some capital cases, before the secular judges ; which 
was tte true origin of the benefit of clei^. 

As the clergy afterwards increased in wealth and power, they en- 
deavoured to set up for themselves, and what they had obtained at 
first by the favour of princes and states, they began to claim as their 
right, and that by a title of the highest nature, namely by tiiie law of 

* JoDse V. Bills, 9 Yoange&J. 265. « Steer. 78-~S2. * 1 Chit BUuGbm. 877, note. 
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Gk>d. By their canons and constitutions they aimed at, and in some 
places obtained, vast extensions of these exemptions, both with remrd 
to the persons concerned (extending them not only to persons in boly 
orders, but to all who nad any kind of subordinate ministration 
relative to the church), and likewise in respect of the causes, exempt- 
ing, as far as they could, all causes of clergymen, as well civil as 
criminal, from the jurisdiction of the secular power, and wholly sub- 
ordinating them immediately and only to the ecclesiastical jurisdiction. 
This jurisdiction they su^osed to be lodged in the pope by divine 
right and investiture from (Jhrist, and from tne pope to be shed abroad 
into all subordinate and ecclesiastical jurisdictions. By this means it 
happened, that in some kingdoms, and for some ages, there was a 
double supreme power — the one ecclesiastical, absolute and inde- 
pendent of any but the pope, over ecclesiastical men and canons ; and 
the other secular, residing in the king or civil magistrate. 

But this claim of exemption, although it was never thoroughly effected 
in this kingdom, grew so burdensome, that it was from time to time 
qualified and abridged by the civil power, sometimes by acts of parlia- 
ment taking it away in some cases, sometimes by the interpretation and 
construction of the judges, and sometimes by the contrary usage of the 
kingdom; for ecclesiastical canons never bound in England farther 
than they were received, having their authority not from their own 
strength and obligation, but from the usages and customs of the king- 
dom that admitted them, and only so far as they were so admitted. 
Therefore, if ecclesiastical persons were indicted in cases criminal, but 
not capital, or wherein they were to lose life or limb, then .the privilege 
of clergy was not allowed ; and therefore not in indictments of tres- 
pass or petit larceny. Nor was it allowed them in high treason. But, 
at the common law, in all cases of felony or of petit treason clergy 
was allowed, except in two, lying in wait and burning of houses, 
which were looked upon as hostile acts, and the authors of them there- 
fore not entitled to the common privileges of subjects. 

The 25 Edw. 111. c. 4, ordained that all manner of clerks, as well 
secular as religious, should thenceforth enjoy the privilege of holy 
church; and by a favourable interpretation of this statute (nearly 
coeval with its enactment) not only tnose actually admitted into some 
inferior order of the clergy, but all persons qualified to be so admitted 
(which was tried by putting them to read a verse), were deemed en- 
titled to this mivilege without further question. 

By stat. 4 Hen. VII. c. 13, every person (not being within orders) 
who had once been admitted to his clergy, should not be admitted to 
the same a second time. And, by the same statute, if he was con- 
vicfbd of murder he should be marked (unless he was a peer) with an 
M on the brawn of the left thumb; and for any other felony, with a T. 
But he should not be ousted of his clergy by the bare mark in his 
hand, or by a parol averment, without the record testifying it, or a 
transcript thereof. This distinction between learned laymen and 
real clerks was abolished for a time by Hen. VIII. c. 1, and 
82 Hen. VIII. c. 8, but was held to have been virtually restored 
by 1 Edw. VI. c. 12. 

By the common law, a woman could not have the benefit of 
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clergy; out by the statute 8 Wm. III. c. 9, a woman conTicted or 
waived for any felony for which a man might have his clergy, should, 
upon praying the benefit of that statute, be subject only to such pun* 
isnment as a man would be in a like case. 

Finally, by stat. 5 Anne, c. 6, which abolished the ceremony of read- 
ing, the wall of partition (as Sir Michael Foster expresses it; between 
sulject and subject under one and the same degree of guilt was taken 
away; and from this period the measure of punishment was governed 
by the degree of real guilt, and not by the function or abilities of the 
offender. 

This privilege is now, however, as before observed, entirely abolished. 
The 7 A 8 Geo. IV. c. 28, § 6, enacts, that benefit of clergy with re- 
spect to persons convicted of felony shall be abolished ; but that nothing 
therein contained shall prevent the joinder in any indictment of any 
counts which might have been joined before the passing of the act.'^ 

The benefit of clergy had the same effect in restoring a party to his 
competency as a statute pardon; and, the benefit of clergy being 
abolished, it was at least doubtful whether a person convicted of felony 
was a competent witness, although he had undergone the punishment. 
But this is now remedied by the 9 Geo. IV. c. 32, A which enacts, 
“ that where any offender hath been or shall be convicted of any 
felony not punishable with death, and hath endured or shall endure the 
punishment to which such offender hath been or shall be adjudged for 
the same, the punishment so endured shall have the like effects and 
consequences as a pardon under the great seal as to the felony whereof 
the offender was so convicted ; provided always, that nothing herein 
contained, nor the enduring of such punishment, shall prevent or 
mitigate any punishment to which the offender might otherwise be law- 
fully sentenced on a subsequent conviction for any other felony.” 

By the 7 Geo. IV. c. 64, § 7, felonies without benefit of clergy, and 
by § 8, felonies within benefit of clergy, are provided for under all 
circumstances consequent on the indictment. 

Of Churcubb, 

Before proceeding further in considering the officers of the church, 
we shall here say a few words of the chur^ itself. 

And first, of the chancel. This is a part formerly, and in some 
churches still, separated from the body of the church by a lattice work 
(from whence its name is supposed to be derived), so as to prevent 
general access thereto, though not so as to intercept the sound or sight ; 
for in this part the service was usually performed prior to the Refor- 
mation, and from this cause the vicar has always had a right to a pew 
or seat therein. The repairs of this part in general fall on the impro- 
priator, rector, or vicar of the church, and not upon the parish; 
which, therefore, usually exempts the impropriator, rector, or vicar, 
from rates for the repair of the body of the church. 

Aisle , — In the aisle of the church an exclusive property may bdong 
to any private house in the parish, from its having been occupied aim 
repairm by the owners of tnat bouse; and such ownct may^ve his 
kction on tne case for an intrusion therein. 

Pews . — Formerly there were no pews in churches; and now, by 
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oomi^n law, pews are the eommon property of all the ii^uihttaiits 
of parish, at whoM expense in general thev are erected and re» 
jMgSred. The distribution of them rests in the churchwardens, subject 
to the supervision of the ordinary. And though the higher classes are 
accommodated before the l^er, ^t they are not to be unnecessaisly 
accommodated beyond thidr real wants, to the exclusion of others. 
Parishioners, however, have a right to rent pews, and to the exclusive 
use of them, as lon^ as they continue parishioners; but not after, 
although a ^w was in one case^ adjudged to belong to a house out of 
the parish, from the presumption that it was formerfy within the eode- 
sivtical limits of the church. It has recently been held, that a party 
not using a pew for a considerable time has no right to lock it up, and 
thus prevent the use of it by others. 

If more pews are requisite, the ordinary may adjud^ goUerm to 
be built; or where the incumbent, churchwardens, and parishioners 
agree upon the necessity, they may be erected without the authority of 
the ordinary. As pews are part of the church, a person having an 
exclusive right thereto cannot maintain trespass for any intrusion, but 
must bring an action on the case.< 

Of the Goode and Omamente of the Church , — It is the duty of the 
churchwardens to see to the due ornament and cleanliness of the church. 
They are, at the expence of the parish, to provide and keep in order the 
communion table, the pulpit, reading desk, font, chest for alms, chalice, 
wine &c. for the sacrament, book of prayers, the homilies, tables of de- 
grees of marriages prohibit^, the ten commandments, bells and ropes, 
bier for the dead, &c. With regard to the erection of monuments and 
the exclusive use of vaults, that permission is obtained by a faculty from 
the ordinary; and when once ootained, an action is maintainable for 
the destruction or other damage done to either. The property of the 
church is unalienable, except for some special uses by the civil law, 
and with the general consent of the parish and churchwardens. 

The expence of repairs of the church is now generally cast upon 
the parish, by a rate to be raised by the churchwardens, with the con- 
sent previously obtained of the parishioners. Though repairing the 
chancel exempts from a rate for repairs of the church, yet the repairs 
of a chapel will not in general do so. 

Profanation of Churches , — This is visited with various common law 
and ecclesiastical punishments; and hereunder is prohibited the arrest 
upon process of persons in holy orders while going to, perfoarming, 
or returning from divine service. So also are prohibited plays, ban- 
quets, musters, or other profane usages in the church, chapel, or (diurch- 
yard; but the performance of oratorios of sacred music is allowed, 
and is of common occurrence in country churches and in cathedrals. 
So is brawling prohibited, which consists of quarrelling or chiding by 
words only. So is striking, or the offer or assumption of the attitude 
to strike, in the church or churchyard; but this does not extmid to 
such coercion as is necessary for enmreing decent behaviour in church 
So is drawing any weapon of offence. And it has been held that a 
person struck dawn cannot justify reaming blows in hiaown deftnee; 
but this seems very questionable, if it be necessary for his protection 
» Lonsley v. Hayward, 1 Younge and J. 583. • Steer’s P. L. 15—88. 
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agamituguryiolifeorliinb. As to the moz^ serious i^enceg of 
me to or othmf^ise destroying churclies, breakup into and steaHng 
tfaerefrom^ Ac*, these will be noticed when we come to tn^t of the 
Criminal Law. 

It may here be obsenred, that a recent statu^ the 7 Wm^ IV. & 1 
Viet, c* 46, has ]^ut an end to the practice of publidbing in churtdi dnruig 
the time of divine service a variety of matters of a temporal i^tnre, 
whieh had been previously required by statute or custom; such as 
nodees of vestry meetingSi of proceedings relating to the assessing azid 
collecting of the highway and poor rates and land^tax^ and of the 
holding of court-leets, courts baron, and customary courts; and al^ 
to the proclamation of outlawries at the doors of the church immediately 
after mvine service. And it is enacted, that after the Ist J anuaiy, 
1888, aU proclamations or notices, which under or by virtue of any law 
or statute, or by custom or otherwise, have been heretofore made or 
given in churches or chapels during or after divine service, shall be 
reduced into writing, and copies thereof, either in writing or in print, 
or partly in writing and partly in print, shall, previously to the com- 
mencement of divine service on the several days on which such procla- 
mations or notices have heretofore been made or given in the church 
or chapel of any parish or place, 6r at the door of any church or chapel, 
be affixed on or near to the doors of all the churches or chapels within 
such parish or place; and such notices when so affixed shall be in lieu 
of and as a substitution for the several proclamations and notices so 
heretofore given as aforesaid. And after the said 1st of J anuaiy, 1838, 
no decree relating to a faculty, nor any other decree, citation, or pro- 
ceeding whatsoever, in any ecclesiastical court, shall be read or pub- 
lished in any church or chapel during or immediately after divine 
service. 

Churchyards , — ^The care and repair of the churchyard, as well as of 
the church, are in the churchwardens, or, by custom, in particular indi- 
viduals; and an indictment will lie in case of neglect. The trees and 
herbage therein are the property of the rector or vicar, by whom they 
may be appropriated for the repairs of the chancel. No one can erect 
a tomb, tombstone, or vault in the churchyard, without a faculty from 
the ordinary ; and unless such is obtained, no exclusive property can 
exist in the person building it; and a prescriptive right may exist in the 
incumbent to demand a fee for such erection. 

With respect to burying, permission to buiy in thochurch itself is 
only to be oWined from the incumbent; but, by custom, the lord of 
the manor may have a right to bury there without such permission. In 
the churchyard every parishioner has a right of burial; and so has a 
sfranger, if he die too mr distant from his own parish. In the reigp of 
Charles II. an act was passed to oblige all persons to bury their dea4 in 
woollen ; luid though this was repealed by M Geo. III. c. 108, it is left to 
be still done as a matter of custom. The Court of Kind’s Bench reftised 
to grant a mofkdanms to bury in an iron coffin ; and the ehief ot^geetion 
was, that it would be so long in decaying, that if it beei^e general the 
future burying in the churchyard would become impossible for want of 
room. By me 48 Geo. III. c. 75, bodies cast on shore, and not 
claimed by the relatives of the deceased, are to be buried in the 
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parish where they are found, by the churchwardens and OTerseers, 
at the expence of the county. If the place is extra*mimhial| notice 
must be given to the constable or heimborough; and, by sect. 9, the 
person giving such notice within six hours is entitled to 5$. rewmtl/aiid 
neglecting to give such notice subjects to a penalty of 51. 

If the clergyman refuses to bury a corpse in a convenient time, he is 
liable to suspension from office for three months, except where the de^ 
ceased was aenoimced or excommunicated, and cannot be proved to 
have died repentant Unbaptized persons are not entitled to Christian 
burial; but baptism performed by a dissenting minister is sufficient 
Neither are persons found jfelo de se; but persons found to be insane 
at the time of committing suicide are not deemed capable of having done 
the act voluntarily, and are therefore not excluded from the privilege 
of this rite; which gives rise to the usual merciful finding by juries, on 
inquests, of a verdict of insanity. 

where persons are found ^elo de se, the 4 Geo. IV. c. 52, after re- 
pealing the old law, which directed the burying of self-murderers m a 
cross road with a stake driven through the body, provides that the 
coroner shall issue his directions for privately burying the corpse in the 
parish churchyard, without the performance of any service over it, 
within twenty-four hours, between nirife and twelve o^clock at night. 

Though, in general cases, the clergyman is entitled to certain fees 
on burial, yet ne cannot refuse to bury until they are paid : they are 
recoverable by action. Once buried, bodies cannot be legally taken 
up, except by permission from the ordinary, or warmnt from the coro- 
ner; and removing such bodies by stealth for the purpose of sale is an 
indictable offence. So the stealing grave clothes is felony, as the 
property of them is in the executors, or in the relatives who paid the 
expences of burial.^ 

Churchwardens. 

Churchwardens are the guardians of the parish church, and the re- 
presentatives of the body of the parish; and in a certain degree they 
are the guardians of the moral character and public decency of the 
parish. Not less than two are usually appointed for every parish ; and 
when appointed and sworn in, they are so far incorporated in law, 
that they nave power to sue and bring actions as to the cnurch property, 
whether the cause of suit arose before or after their appointment, for 
the predecessor cannot sue. They are the persons to purchase goods 
for the parish use, or to take legacies or gifts for the parish, but they 
cannot purchase lands. One churchwarden cannot singly dispose of 
parish property, neither can all of them, without the consent of the 
parish obtained at a vestry meeting. 

Who are to be Churchwardens . — ^The persons who are exempt are 
peers; clergymen; members of parliament; barristers and attorneys; 
apothecaries of seven years standing; surgeons of the corporation of 
surgeons in London; dissenting teachers and preachers duly qualified ; 
Roman Catholic ministers; sei;)eants, coj^rals, drummers, or privates 
of militia; persons who have prosecuted felons to conviction; and non*^ 
residents of the parish. 


» Steer’s P. L. 42-57. 
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Those disqualified are J ews^ alienS;^ infants^ and felons* Dissentcrei 
(other than those above mentioned) may serve by deputy; and a per- 
son not residing in the parish, but bein^ a partner in a nouse of t^e 
within the pari3i, is liable to serve. Neither is poverty any disquali- 
fication.i ^ 

Electim. — If there is any particular custom as to the mode of their 
appointment and election, such custom is, of course, to be followed. 
Wnere not, the minister and parishioners are to agree on the per- 
sons ; or else the minister is to choose one, and the parishioners one* 
Under the 58 Geo. III. c. 45 (the act providing for the building oi 
additional churches), one churcWarden is to be chosen by the incum- 
bent, and the other by the parishioners. 

They are to be chosen yearly, in Easter week, by the majority of 
votes at a vestry meeting duly convened for that purpose. When ap- 
pointed, they must take the oath of office, to be administered by the 
archdeacon or ordinary of the diocese, without fee ; and they continue 
in office till a successor is sworn in. 

Their Interest and Power over the Things of the Church is general; 
and they are, in their corporate character, the owners thereof, and may 
exercise all the rights necessary for its protection, but without any 
power of disposing thereof, except by general consent. They may 
also enter into contracts binding on the parish, if for the parish benefit ; 
but they have no interest in the freehold of the church. They cannot 
interfere as to burials, though by custom they may be entitled to some 
fee in respect thereof. Neither can they remove or set up armorial 
bearings or monuments in the church, that being the right of the in- 
cumbent. Generally, they have no power to purchase lands for the parish ; 
but in some instances this is given them for the benefit of the poor.*^ 

Their duties in general consist in the due repair of the church, col- 
lecting church rates, the disposition of pews, and collecting the rents 
thereof, &c. Under the 58 Geo. III. c. 45, § 73, relating to the build- 
ing of ^ditional churches, they are to see to the payment of the stipends 
and salaries of the minister and clerk, and do all acts requisite for the 
repairs, management, good order, and decency of behaviour in church 
or chapel. 

They are to give notice to the bishop on the death of the incumbent, 
and collect the profits of the benefice in the mean time. They are to 
do, or see done, all things necessary for the due observance of the 
sabbath ; they are to see provided and well preserved all parish regis- 
ters, to provide bread and wine for the sacrament, to collect money on 
charity briefs ; with many other such like duties.® 

Within a month after the end of the year they are to render their ac- 
counts, and hand over to the parish or their successors, or to a select 
vestry (by custom), all moneys in hand. If their disbursements exceed 
their receipts, the successors in office shall reimburse them. To com- 
pel them to account, tlie spiritual or common law courts may be re- 
sorted to. 

Under the head of Ovbrsbsrs, we have seen their conjoint duties 
relative to the poor. 

* Chit. Burn. J. 638 ; Steer’s Parish . • 69 Geo. III. c. 12, § 9-*17. 

Law, 83. • 1 Chit. Bum. J. 641-.~6. 
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Parish Clbrks. 

The qaalificatioH to this office % that the candidate be at leiMd 
years oiaee, known to the minister to be of honest conTer8atio% a;id 
sufficient tor his reading, writing, and also for his competent sjUll in 
singing (it it may be^. The ri^t of appointing him is generally de- 
pendent on custom, either in the minister or the parishioners. In 
churches and chapels built under the 58 Oeo. IQ. c. 45, and59 Geo. III. 
c« 134, &c. the appointment is annual^ and in the mmister. When 4uly 
appointed, he is licensed by the ordinary, and sworn in by the j^h- 
deaecm. His remuneration depmids also on custom; it is ^metimfSB 
by contributions in goods, such as bread See., and sometimes in money; 
sometimes it is by a clerk's rate on the parish ; which latter is recoyer- 
able by action on the case against the cnurchwardens. 

The parish clerk, as well as the sexton, has a freehold in his office ; 
and though he may be punished by the ecclesiastical courts, he cannot 
be remoyed by them, being a temporal, and not an ecclesiastical 
officer. Hut in one case, where he was removed, and there was suffi- 
cient cause shown for his suspension, the Court of King's Bench 
would not grant a mandamus to re-admit him.^ A parish clerk who 
dcMieives the clergyman, and obtains or makes a false entry as to pub- 
lication of banns Sec. is liable to transportation for life. Serving the 
office of parish clerk for a year was hela to gain a settlement, before the 
passing of the 4 & 5 Wm. IV. c. 76, which put an end to this mode of 
acquiring a settlement. 

Sextons. 

The sexton's salary depends on custom, and is paid by the church- 
wmrdcoiB. His fees are settled by order of vestry ; and a table of them 
4 S generally hung up in the vestry room. His business is to keep the 
church cle^, to open pew doors, to make, and fill up graves, to provide 
candles and other necessaries for the church, under the direction of the 
clHirchwardens ; to get the church linen washed, Ac.; to keep the 
<^rch keys, under the authority of the minister; to attend during 
divine service, and keep out excommunicated persons ; and to prevent 
disturbances in the church. His interest in his office is similar to that 
of the parish clerk, as before mentioned. A female mujr be sexton. 
Females may also vote in the election of sexton, where he is chosen by 
the parish* 


Of F‘e8trts8. 

A is the council of a pmsh in all matters relating to the 
general intecestof the parishioners; and in every parish there is eUher 
m aebet vestry. Vestries are usually held in a roqin con- 

tiguous to the church; but it is not essential to its vdidij^, that^ it 
riiould be held there^ as it may be^ held in the church itself (m which 
cm the ecclesiastical courts have jurisdiction over any^ misnon4tint 
disorder committed thereat), or at any other place within the parish. 

User’s P.L.S9. 
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The powens and rights of vestries exte^ to the investigation and 
restraint of the parish expenditure, to detemining on the expedien<^ 
of enlarging or alterii^ their churches or chapels, and other such lili^ 
matters, and also to the election of parochial officers. The acts of a 
vestry duly convened bind the rest of the papsfaioners ^ho do not 
attend ; but the act of one vestry may be rescinded by a fhtuije one. 
The mode of voting ought not to be by ballot, but by show of hands; 
and an action will lie for excluding any person entitled to vote. A vestry 
cdnnot be a^'oumed but by consent ot Ihe whole persons present 

By the 68 Geo. III. c. 60, § l,for the remtlatim of parish vestrieij 
it is enacted, that no vestry, or meeting of the inhabitants in vestry, 
shall be holden, until public notice has been given of the place aw 
hour of holding the same, and the special purpose thereof, three days 
before the day appointed, by affixing the some on the principal door 
of the church or cnapel. 

And for the more orderly conduct of vestries, in case the rector or 
vicar or perpetual curate be not present, the persons so assembled 
shall forthwith appoint, by plurality of votes Tto be ascertained as here- 
inafter directed), one of the inhabilants to oe chairman; and in all 
cases of equality of votes the chairman shall (in addition to such votes 
as he may be entitled to give in right of his assessment) have the casting 
vete. Minutes of the proceedings and resolutions or every vestry are 
to be feirly entered in a book (to be provided for that purpose by the 
churchwardens and overseers), and signed by the chairman and such 
other of the inhabitants present as may think proper. 

Every inhabitant present at such vestry, who, by the last late made 
for the relief of the poor, was assessed in respect of any annual icnt, 
profit, or value not amounting to 60^, is entitled to give one vote, and 
no more ; amounting to 50if. or upwards (whether in one or more than 
one charge), is entitled to one vote for every 26L ; but no inhabitant 
is to have more than six votes. When ^o or more of the inhabitants 
present are jointly rated, each is entitled to vote according to thepro- 
portion borne by nim of the joint charge ; and where only one ot the 
persons jointly rated attends, he is entitled to vote accoming to the 
whole of the joint charge. 

Any person having become an inhabitant since the making of the last 
rate is entitled to vote in respect of the property for which he shall 
have become liable and shall consent to be rated, in like manner as if 
he bad been actually rated for the same. And by the 50 Geo. III. c. 7^ 
persons rated to the poor, though not parishioners, are entitled to vote 
according to the value of their premises ; and also any clerk or agent 
of a corporation. But no person is entitled to vote who has refused or 
neglected, on demand, to pay his poor-rate. 

^he regulations of the 68 Geo. III. C..00, for parish vostries extend 
throughout England and Wales, except the city of London and berougk 
of Southwark. But by § 8 it is declared that nothiii^ tbeteinjis to 
alter the time of holding any vestry, parish, or town meeting, whhA is 
by any act required to be holden on any certain day or wkldn any 
certain time; nor to affect the powers of any vestry or meeting^heiden 

‘ The 1 Viet. c. 56 rep^ed bo mudi of the act u reqtiired notusei cf vWtries to 
be published in church during or immediai^lj after divine tervice. , 
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Tirtaie of any special act^ or any ancient or special usi^ or custom, 
or to change the manner of voting in any vestry or meeting so holdsn 
It hflus therefore been held, that a right to a plurality of votes does 
not exist where the poor rates, according to an ancient custom, had 
been always assessed without re^o^ to the annual value of prop^ty, 
but accoraing to the supposed ability of die party assessed. 

Select Y^tries. — ^Hitherto we have been speaking of open or 
general vestries, where all the rate-payers have a right to attend. But 
a custom has prevailed in large and populous cities and towns (especially 
in and about the metropolisj of choosing yearly a select vestry, that is 
a certain number of the most respectable inhabitants, to represent 
and manage all the concerns of the parish for that year; and this, 
though it has been sometimes productive of injury to a parish, is held 
to be a good custom, and is countenanced by tne courts. 

It has also been held to be a good custom, where parishes have chosen 
a certain number of parishioners as a select vestry, that, as any of 
them drop off, the survivors shall fill up the vacancy; but the 
validity of such a custom must be founded on prescription and imme- 
morial usage, for a modem agreement of this kind would not be bind- 
ing. This mode of constituting select vestries was adopted by the 
directions of the legislature in 10 Ann. c. 11, for erecting fifty new 
churches in or near London and Westminster; and, in several private 
acts for building particular churches, a certain mode has been pointed 
out for the constitution of these assemblies. 

^EfF F'estry — These close or selfelected vestries, however, 

having of late years fallen considerably into disrepute, many struggles 
had been made to set them aside. At length the 1 & 2 Wm. IV. c. 60 
was passed, which enables the rate-payers, where they are so desirous, 
to abolish them, and appoint a representative vestiy freely chosen by 
the parish at large in tneir stead, and also to appoint auditors of ac- 
counts. This act may be adopted by any parish in England and Wales 
in the following manner. 

One-fifth of the rate-payers, or any proportion amounting to fifty in 
number, may, between me Ist December and Ist March, present a re- 

e tion, with their names and abodes, to the churchwardens, requiring 
to call a meeting, to ascertain whether a majority of the rate- 
payers are favourable to the adoption of the act. On the first Sunday 
in the month of March, after receipt of the requisition, public notice is 
to be »ven on the door of every church and chapel of the establishment, 
speci^ng a place and day (not earlier than ten, nor later than twenty- 
one days) for the rate-payers to declare, by their votes, for or agamst 
the adoption of the act. * The votes to be* taken on three successive 
days, between the hours of eight in the inoming and four in the after- 
noon. A majority of the rate-payers must vote ; and if two-thirds of sftch 
majoritv vote in favour of me act, it is to ^ declared adopted, and 
noticemereofistobegiven in the London Gazette and one or more pubKc 
newspapers. Rate-payers (not being more than five tc^ether) may in- 
spect the votes at any rime within one nionih after notice of ffie rejection 
or adoption of the ecL No person is to vote unless he has btoi 
for one year^ and has paid all parochial rates, taxes, and assessments 
made six months preceaing the day of voting. If the act is reject^, no 
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«iibsequeiit requisition ean be presented within three years Parish 
ojficers refiising to call a meetingi or suppressinff or &Isii^png votes^ dr 
doi^ any oAer thing contra^ to the act^ are goiny of a misdemeanor. 

MUctim of Vestrymen, — Public notice of the election of yesl^men 
is to be given, on some Sunday, at least tw^ty-one days previoiis to 
the day of deetion. Bate collectors may be summoned to attend the 
election, to identify the voters and testify to their qualification. In« 
spectors of votes are to be chosen, four by the churchwardens and four 
by Ae parishioners. Five rate*payers may demand a poll, to be taken 
by ballot, at which no rate^payer is to have more than one vote. In- 
spectors are to examine the votes, and declare the result of the election 
within four days; in case of an equality of votes, the inspectors may 
decide by lot upon the person chosen. Falmfying voting lists, or in 
any way obstructing the election, subjects to a fine of not less than 
10/. nor exceeding S)/. Wilfully making an incorrect return subjects 
an inspector to a peifltlty of not less than 25/. nor exceeding 50/. The 
election of vestiy men is to take place annually, in the month of May. 

N^umber of Vestrymen, — ^The vestry is to consist of not less than 
twelve resident householders, where the rated householders do not 
exceed 1000; if they exceed 1000, twenty four vestrymen; if they 
exceed 2000, thirty-six vestrymen; and so on, at the rate of twelve 
additional vestrymen for every 1 000 rated householders ; but the number 
IS in no case to exceed 120, unless where a greater number is fixed by 
special act of parliament The minister of the parish and churchwardens 
are to be vestrymen ex officio^ and have votes. At the first election, one- 
third of the existing vekry is to retire by lot, and one third of the num- 
ber of the new vestry to be chosen; at the second, annual election, one 
half of the remaining part of the old vestry is to retire, and another 
third of the new vestry to be chosen; at the third annual election, the 
last remaining portion of the old vestry is to retire, and the remaining 
one-third of the new vestry to be chosen. Vestrymen are to quit office 
after three years, and one-third of the whole number is to be annually 
elected ; vestrymen going out by rotation are eligible to be re-elected. 
No person is qualified to be elected a vestryman within the Metropolitan 
Poli^ district and the city of London, where the resident householders 
exceed 5000, unless rated to the relief of the poor upon a rental of not 
less than 40/. per annum; elsewhere a rental of 10/. qualifies. 

The new vestry are to exercise all the powers of former vestries, but 
not to invalidate any local act relative to vestries, or the management 
of the poor by directors or guardians, or any provision for rmigious 
worship. The powers of the vestry may be exercised by the majority 
of those present, there not being less ^mfive present where the vestry 
consists of twelve to twenty-three, and not less than seven present where 
it cppsists of twenty-four to thirty-five, and not less than nine present 
where it consists of thirty-six and u^ards. Vestry meetings are i^t 
to be held in the church or chapel. The vestry may choose a chmm^ 
when tlm authorized by law or custom to take the chair is abs^t. 
All thmr {proceedings are to be entered in books, and to be open to in- 
spectiou. Books of accounts of all receipts and disbursements on ac- 
count of the parish are to be kept, and to be open tcf inspection without 
charge, on penalty for refusing an inspection or extract, not exceeding 10/. 
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— -Five rate-payers, who shall have signified in writing 
Ikeir assent to serve, are to be chosen as auditors of accounts yuaf^, 
in &e same manner and at the same time as the vestrymen; and me 
same qualifications are r^uired of them. But if an v person be chosen 
both vestryman and auditor, be shall be incapable of serving as vestry- 
man; and no person shall be auditor who is interested in any contra^ 
office, business, or employ, or in providing or supplying any ardcle ibr 
the parish. The auditors are to meet at least twice a year, at the 
board-room of the vestry; and, a majority being present, are to me- 
amine and audit the accounts of the preceding half year, in presence 
of the vestry clerk, who is to lay before them a true account in writing 
accompani^ with proper vouchers, of all sums which have come to the 
hands of the vestry or their treasurer, and also of all monies expended 
by them, or by the churchwardens, overseers, surveyors, or other persons 
employ^ by and responsible to the vestiy; and in parishes where 
other boards have control over any part of the parochim expenditure, 
the auditors shall examine and audit their accounts in like manner. 
They may summon before them the parish officers or other persons in- 
terested in the accounts, and call for books and papers; and any 
parish officer or other person refusing tq attend, or otherwise wilfully 
obstructing the purposes of such inquiry, is guilty of a misdemeanor. 

The accounts, when audited and approved by the auditors, or the 
major part of them, shall be by them signed in the presence of the 
vestry clerk, who shall also affix his signature to the same; and they 
shall remain at the office of the said vestry clerk, and be open and 
accessible for examination, at all seasonable times, by any person 
rated to the relief of the poor, and by any creditor on the rates. 

In any parish adopting this act, the vestry shall cause to be made 
out, once at least in every year, a list of the several freehold, copyhold, 
and leasehold estates, and of all charitable foundations and bequests, 
if any, belonging to the parish, and under the control of the vestry; 
such list to contain a true and detailed account of the place where 
the estate or charitable foundation may be situate, and in what mode 
or security such bequest may be invested, specifying also the yearly 
rentel of each, and the particular appropriation thereof, together witn 
the names of the persons partaking of their benefit (except where such 
benefit shall be allotted to the poor of the parish generally), and to 
what amount in each case, and also stating the name and description of 
the person in whom such estates are vested, and the names and de- 
scription of the trustees of each charity; and the aforesaid list shall be 
open to the inspection of the rate-payers, at the office of the vestry 
clerk, at die same time with the accounts when audited according to 
the provisions of this act 

VbSTRT CtBSK. 

It is usual for the vestiy to appoint a clerk for the better management 
of the duty that devolves on the vestry itself. But this is an ofiice of 
merely a private nature. It depends altogether on the will of tibe na- 
rishioners ; and they may elect a different clerk at each vestry. Neitner 
is any salary annexed to the situation. If the fees are paid out of the 
poor rates, there is an end to all prescriptive right to it* ks to any sup- 



Beadk^^DvmiUer S4A 

posed agreement made by the parishioners, that such should be an amiual 
it cannot be obli^tory longer than tJbe parties choose to fulfil it; 
for it may be revoked at the next vestry. It is not therefore a fixed per- 
manent office, for which a mandamus will lie.* This officer acte as (he 
registrar or secretary to the vestry, but has from thence no right to vote 
or t^e part in their consultations. His business is* to attend the 
meetings, and draw up and copy all orders and other acts of the vestry, 
and to give out copies when necessary. He has the custody, therefore, 
of all books and papers relating thereto; and if they get into other 
^rsons’ hands, he may have a mandamus for their restoration to him. 
But he cannot be compelled to produce documents for a mere personal 
object, as in support of an action of slander, &c.^ 

Pauisb Beadle. 

The beadle is chosen bjr the vestry ; and his duty is to attend vestries, 
to give notice to the parishioners when and where they are to meet; 
to execute its orders, as messenger; to assist constables in taking up 
beggars, in passing vagrants, &c. But unless he is also sworn in as 
constable, he is not generally entitled to act as such. His appointment 
is during pleasure; and he may, for misconduct, be dismissed at any 
time by the parishioners in vestry assembled.^ 


CHAPTER VIII 
<!lf 

It seems advisable in this place to make a few remarks on that large 
body of subjects called dissenters. The annals of our country contain 
the record of times when they were regarded in a light far diffiereiit 
from that in which they are at the present day. Roman Catholics, ^ 
well as Protestant Dissenters, now participate, in common with their 
fellow-subjects of the established church, in all the rights and duties, 
and are alike entitled to the protection and benefi^ of the civil institu- 
tions of the empire. They are now admissible into either house of 
|iarliament, are capable of holding municipal and other offices, and 
generally of enjoying eveiy other mnehise and civil right; the tests 
imposed being no longer incompatible with the religious principles 
either pf Camiolics or other Dissenters from the established church. 
Bequests for the benefit of their communities are executed by courts 
of equity, provided Aey are not directly contrary to law. Lite other 
subjects, tney are exempted from payment of toll in proceeding on 
Sundays to their places of worship. They are, however, expressly 
declared liable to all tithes and other parochial and clerical dues. 

Ab to Protestant Dissenters, the Toleration Act, 1 Wm. &; Mary, 
sess. 1, C.18, the 62 Geo. III. c. 165, and the 63 Geo. III. c. 100, 
made great concessions to them ; but the 9 Geo. IV . c. 7, which rep^ed 
the sacramental test, destroyed the great barrier against their admis- 

* Rex. v. Churchwardens of Cro^rdon, » Steer’s P. L. ^9, 

5 T. R. 714 ; 1 Chit. Bum. J. 647. » Steer’s P. L. 104. 
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lo ^ce and public employment* For, before that, mrsomr upon 
enlering into any public omce or employment were obliged to take 
oaths, and reodve the sacrament according to the rites of the 
established church, which the I>i8S6nters in general felt to be incomnii^ 
tible with their peculiar reli^us tenets. But the 9 Geo. IV. c. 17, 
instead thereof, proyides a declaration to be made and subscribed in 
the form following; viz. 

** I, JjO., do lolfliii^ and nieenly, ia tlw presence of God, profess, teitlQr, and 
dodaie, i^onthetnie liim of a Christian, that 1 wiU never eocmise any power, aiith<n%, or 
influence, whi^ 1 may poeaess by virtue the office of (nomwilp it) to injure or weacan 
the Protestant church as it is by Jaw established in England, or to disturb the said church, 
or the bishops or cleigy of the said church, in the possession of any rights or privileges to 
which such ebunh or the said biriiops and clergy are or may be by law entitled.*’ 

Roman Catholics laboured under a variety of disabilities until the 
passing of the 10 Geo. lY. c. 7. By this act they are enabled to sit 
m either house of parliament, to vote at the election of members, and 
generally to hold all civil and military offices and places of profit and 
trust, upon taking and subscribing an oath provided by that act 
instead of the oafhs of allegiance, supremacy, and abjuration. 

The only offices they are now incapable of filling are those of regent 
of file United Kingdom, lord chancellor, lord keeper or commissioner of 
the great seal of England or Ireland, lord lieutenant or lord deputy or 
oAct chief governor of Ireland, and high commissioner in Scotland. 
Catholic members of lay corporations cannot vote in the election 
&c. of any clerical officer. Nor can they take any office in the esta- 
blished church, ecclesiastical courts, universities, or public schools; 
nor present to benefices ; nor advise the crown, or governor of Ireland, 
touching the disposal of any clerical office. 

By the 5 Geo. I. c. 4, and 10 Geo. IV. c. 7, all persons are prohibited 
from going to any public religious meeting other than the established 
church, clotW or attended with any insignia of the office which they 
hold, under 100/. penalty. 

The 3 fe 4 Wm. IV. c. 49, allows Quakers and Moravians to make 
affirmation in all cases where an oath is required of other parties. 

Quakers are expressly exempted from the operation of the marriage 
acts, and enjoy the liberty of solemnizing matrimony in their own con* 
ventides, if both the contracting parties are of that denomination. 

And now, by the 6 & 6 Wm. IV. c. 86, dissenters generally, who 
do not approve of the ceremony of marriage as laid down in the rubric 
of the church of England, are relieved from the necessity of being mar- 
ried according to that form, and may solemnize marriage in their own 
chapels, when registered for that purpose, in whatever form they may 
think proper. The only words which the act points out as neoemry 
to form part of the ceremony are of the most simple nature, and in no 
ww calculated to affect the scruples of any sect whatever. 

Dissenting ministers who teach or preach in places duly cer^dS 
according to law are now as fully exempted, without precedent Guttli- 
fication, from the penalty of any acts relating to religious worship/ iis 
those who take the oatiis mentioned in the Tderation Act and the arils 
amending it, provided th^ subscribe the oaths to govemnient when 
required by one jjustice. If they refetse, and continue so to teadb rir 
preach, they forfeit, at the discretmn of the magistrate, from 10s. to 10/. 



DiueiUm$w 


ms 


Preaching or officiating in any place of worship not duly certified, or 
in the fields, or any place in the open air, subjects the offender to the 
like penalties wbicn, as we shall presently see, persons incur by being 
present at unlawful conyentioles. And preaching ki an assemb^ of 
more than the lawful number in any place without the consent of the 
occupier, or in any place with barred doors, subjects the party to not 
exceeding SOL nor less than 40s. penalty. 

Dissenting teachers carrying on any trade, except that of a school^ 
master mermy, must (in order to entitle themselves to the exempti<»is 
from serving as overseers or in other parochial offices, or on juries, or in 
the militia), besides the oaths to the government, subscribe the Thirty- 
nine Article, except the d4th, SSth, §6th, and certain parts of the 20th 
and 27th. 

A Dissentim Minister's Right to kis Office , — There is nothing 
inimical to public policy in a court of equity taking cognizance of and 
protecting the appointment of dissenting ministers, pursuant to any 
trust to be administered in a suit before the court.^ And where such 


minister is duly appointed, a mandamus will be granted by the Queen^s 
Bench to compel parties to admit him to his rights consequent thereon. 

We have seen, that all dissenting meeting-houses must be certified ; 
and this must be to the bishop of the diocese, to the archdeacon, or to 
the justices at the general or quarter sessions in the part where the 
meeting is held ; whereupon they are registered in the bishop’s or arch- 
deacon^s court, and recorded at the quarter sessions, and a certificate 
is given, for which 2s, Od. is paid. Any person disturbing a lawful 
assembly^of Dissenters may be bound to answer the offence by two 
sureties of 50/. each, or in default be committed to prison, and the ses- 
sions, on conviction, may fine him 40/., or commit him for three months ; 
but such prosecution must be within six months after the offence com- 
mitted. And the wilful destruction or deterioration of a dissenting 
meeting-house, is punished as other such felonies are,* and the parties 
injui*ed have the Ime remedies against the hundred.^ 

By the 3 & 4 Wm. IV. c. 30, dissenting meeting-houses are exempted 
under like circumstances, if certified, as those of me established church, 
from parish rates and the assessed taxes. 

It is only needful to add, that J esuits, and members of other religious 
orders of the church of Rome, bound by monastic tf)r religious vows, in 
the kingdom at the time of the passing of 10 Geo. IV. c. 7, (13th April, 
1829), and Jesuits being natural-born subjects returning to the king- 
dom, are to send the necessary particulars to the clerk of the peace 
where they reside, in order that they may be re^stered; and if any 
members come into the realm, they shall be banished, unless they have 
the licence of the secretary of state, who may grant it for six menths, 
revocable at any time he may think fit But this does not extend to 
females of such orders. Accounts of such licences are to be 8nnim])y 
laid before parliament The admitting persons to be membera of sum 
religious <»wrs is a misdemeanor ; mid persons admitted jpanj be banished 
for and not leaving the kin^om, they may be conveyed out of it 
to such place as her majesty may appoint; and if at large aft^ three 
mouths, they may be transported* 


1 7 & B Viet e. 45. for fheroffulation of siutsrelatmflr tqiiieetitts*hooseB&c. held 
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CHAPTER IX. 

•f tfie Milltats S)tair« 

Although the laws and constitution of this kingdom acknowledge no 
such state as that of a perpetual standing arniYi and in olden times there 
was no re^lar army except in time of war; yet in this^ as in other 
countries, it has long been judged necessary for the safety of the king- 
dom in general to maintain, even in time of peace, a standing body of 
troops under the command of the crown, which are continued &om year 
to year bjr act of parliament. 

A soldier is possessed of all the rights, and is bound to observe all 
the duties of other citizens ; and he is as much required to prevent a 
breach of the peace in his individual capacity as any other person. 
If it be necessary for the purpose of preventing mischief, or for the 
execution of the law, it is not only the right of soldiers, but their 
bounden duty, to assist in the execution of legal process, or to prevent 
any crime or mischief being committed.^ 

The military state consists of — 1. The Regular Army; 2. The 
Royal Marines; 3. The Militia, 

I. Thb Regular Army. 

By the Mutinv Act, which is continued from year to year, the crown 
may form Articles of War for the government of the forces^ and con- 
stitute courts martial with power to try any crimes thereby. The 
articles of war are, it is presumed, within the limowledge of* all members 
of the honourable profession of the army ; and as thejr are not required 
to be known generally, little good would result from inserting them in 
the present work.^ 

By the Mutiny Act, any person who receives enlisting money from 
a commissioned recruiting officer is deemed thenceforth a soldier, and 
may be billeted ; and if he enlist freely, certain forms are to be gone 
through before a justice of the peace. He is to take an oath of fidmity, 
which if he refuse to do, he may be detained by the officer enlisting till 
he comply. If he &as hastily enlisted, he may, on application to a 
justice within twenty-four hours, obtain his discharge on repaying the 
enlisting money, with SOi, expences, and all beer money expended 
subsequent to his enlistment. If, after receiving the enlisting mon^y, 
he abscond or refuse to go before a justice, he is deemed a soldier, 
and liable to the punishment for desertion, from which a subsequent 
enlistment will not save him. 

Every regiment is to be muster^ twice a year, when all belonging 
thereto must be present, unless certified to be employed on some other 
duty of the raiment, or to be sick, or in prison, or on furlough ; and 
^y person giving a ffilse certificate, or maJ^g a ffilse mustor, is liable 
in the one instance to a penalty of fiOl., and in me other to be cashiered. 
Any person suffering himself to be mustered in lieu of another, or l^dr 

M Taunts 449.' ^ See 8 Chit. Bum. J. 798^9. 
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ing a horse to attend muster, is liable to a penalty of 20/; and the in- 
former, if in the service, is entitled to be discharge thereth>m« 

Uj^on any part of the army marching trough England or Ireland, 
certain officers are entitled to apply to a justice for a warrant to be di- 
rected to the constable of the place, requiring him to provide proper 
carriages See. to go certain distances at stated sums, as mentioned in 
sects. o5, 56 of the above act. And i^ in case of emergency, the constable 
is put to extraordinary expences, he is entitled to be reimbursed out of 
the county rate. The 80th section provides for the billeting soldiers on 
victualling houses, and the manner in which this is to be done, pying 
the party on whom they are billeted the right of redress by application 
to a justice of peace, who is not a military officer. 

Tne rates of allowance to persons receiving soldiers so billeted are 

E rovided by § 53. The 54th section exempts private persons ; canteens 
eld under authority of the ordnance department; persons keeping 
taverns only, being vintners of the city of London and freemen pf the 
company ; distillers merely of brandy and strong waters ; dealers whose 
principal dealing is more in other goods than in brandy Ac., and in 
whose houses there is no tippling; and the houses of foreign consuls. 

Sections 62, 63 impose penalties on constables and military officers 
offending against the act.^ 

We have already seen that, during the election of members of par- 
liament, all soldiers must be removed to a distance of two miles at 
least one day before, and must not return within one day after the poll 
is taken; but this does not extend to Westminster or places of royal 
residence, or fortified places, or to any soldier &c. having a right to vote 
at the election.* And by the 11 Geo. IV. c. 7, § 51, the fiat gtuirds 
are privileged to be billeted in Westminster or the places adjacent. 

Persons purchasing the arms &c. of soldiers are liable to 10/. penalty 
and treble value of the articles. So trafficking in commissions in the 
army is punishable by 100/. penalty, and treble value of the consider- 
ation in cases in which they are not allowed to be sold, and treble the 
excess of the consideration beyond the regular price for which they are 
sold where the sale ts allowable. 

The Mutiny act does not generally interfere with the ordinary course 
of law with resect to soldiers, in cases either civil or criminal; but, 
by sect. 3, a soldier is not liable to be detained from his duty on account 
of any debt under 30/. A soldier in actual service may, however, be 
iUimmitted for disobeying an order of justices in a case of bastardy.^ 
The 60th section exempts all officers in undress or dress tmiform, 
and all baggage waggons ecc., from turnpike and other tolls and duties 
by land, but not from those on canals; and § 61 enables them to pass 
ferries in Scotland on paying half the regular fares. A further privi- 
lege is tkat of exemption from taking pansh apprentices, bv § 68.^ 
Soldiers, after ffieir discharge, and their wives and cmldren, may 
1 ^ up in any trade in any place except Oxford and Cambridge.^ And 
when sick &c., they are usuallv supported by the particular parish t6 
which they belong, or else by the royal hospitals. 


> See ntoie particularly S Chit Bum. J, 
76a-782. 

* See 8 II. c. 30. 

• 3 Chit. Bum. 4. 784. 


* As to the pay of soldien and Ha for- 
fdture, see 3 Chit. Burh. J. 783; and as to 
deserters, see Id. 786 , 

» 8 Geo. III. c, 8. 
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Personating a pensioner, or foi^ng any document relating thereto, or 
knowingly uttering such, is punishable by transportation for life*^ 

It is now fully established, that neither the full pay nor half pay of 
an officer, or of any person in a military or naval capacity, can in 
any instance be assigned before it is. due; as the object of such pay is 
to enable those who receive it to be always ready to serve their countiy 
with that decency and dignity which their respective stations and 
characters require*^ This is a law founded upon sound policy and 
general convenience. It naay be a hardship upon a poor officer, that 
he cannot borrow money for himself and family by pving a security 
upon his future pay; yet it would be a much greater evil to the public 
service if officers, when called out, were destitute of the means of 
serving their countiy from the want of proper habiliments or accoutre- 
ments. By the 46 Geo. III. c. 69, ^ 7, all assignments of retired 
soldiers’ pensions are void. 

The probates of wills, letters of administration, and inventories of 
effects of any common soldier or sailor, dying in service, are exempted 
from stamp duties ; and the 68 Geo. III. c. 73 provides how, in such 
cases, regimental debts are to be paid. Soldiers and their wives are, 
amongst other privileges, exempted from the penalties of the Vagrant 
acts upon pursuing certain forms, which are so far generally known to 
that profession that they need not be here recited.* 

II. Marines. 

The regulations of the marines are in most respects the same with 
those of the regular army, except that some variation is necessary as 
they are under the jurisdiction of the admiralty,'* 

III. Militia. 

The order of militia is very ancient in this kingdom ; but, as it now 
stands, it is principally modelled on statutes passed soon after the 
restoration of Charles II., at which time military tenures were abolished. 
The general scheme is to discipline a certain number of inhabitants of 
every county chosen by lot for five years, and officered by the lord 
lieutenant, the deputy lieutenant, or other principal landholders, under 
a commission from the crown. They are not compellable to march 
out of their counties, unless in case of invasion or actual rebellion 
withia the realm or anv of its dominions or territories, nor in any case 
to be sent out of the kingdom. They are to be exercised at stated 
times, and their discipline is in general liberal and easy ; but when 
drawn out into actual service, they are subject to all the rigours of 
martial law,® 

Meetings of the lieutenanev are to be held once a year, in October, 
in order to issue precepts to the different head constables of the county, 
who are to serve notices on the housekeepers to return lists of all 
persons residing in their house liable to serve; and for not making a 

^ 7 Geo. IV. c. 16. § 88. place to place is pointed oat ; and M 

* 3 T. R. 268 ; H. Bla. 628 ; I Ball & further as tothis mibjecL Id. 767--a0l. 

B. 389 ; 2 Ansi. $83. * Seenirther 5 Chit. Bum. J. 801 

• See 3 Chit. Bum, J. 793, where the * As to this, see SChH. Bum. J. 801. 

mode in which they are to be passed from " I Bla. Com. 412. 
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return, or making a false return, a penalty of 6/ is inflic^. Quakers 
are exempt from making tkis list, on oiling the dictions of § 27. 
In the blank forms for these lists, which are left with every house- 
keeper once a year, is contained most of the information relating to 
exemptions from serving;^ it is therefore hardly necessary to call the 
attention of the reader further to this branch of the subject 

If any paity is aggrieved, a power of appeal is given to a subdivision 
meeting appointed mr hearing such appeals, composed of lieutenants 
and others, whose decision is final. 

Although a person chosen by ballot afterwards remove from the 
district for which he is appointed, he is still liable to serve. 

The term of service is five years, either in person or by substitute.® 
When a person is balloted, he must take an oath for due service, and 
must also, before enrolment, be examined by a surgeon of the militia, 
or on refusal is liable in the first case to lOZ. penalty, and in the other 
to imprisonment. A substitute undergoes the same ceremonies, and 
during his service the principal is exempt from further serving, as 
though he had actually served; but the substitute may, at the end of 
the time, be liable to serve again on his own account. The substitute 
must be a man of the same district for which the principal was chosen, 
and must be competent to serve;* and by 43 Geo. III. c. 50, § 7, a 
seaman cannot be such substitute. 

If servants hired by the year are balloted and enrolled, it does not 
vacate their contract with their master, who is still liable for their wages, 
unless they are actually embodied or called out, or leave the master for 
twenty-one days without returning; but an abatement of wages is 
allowed in case of absence, to be settled by the justices of the peace. 
If a man so enrolled volunteer into any other service, denying himself 
to be a militia man ; or if a regular soldier offer himself for the militia, 
either as a principal or substitute, he is liable to pecuniary penalties and 
to imprisonment in the house of correction. They are liable at certain 
periods to be called upon for the purpose of training, when most of 
the foregoing observations on the regular soldiery, as to the application 
of martial law, providing carriages, Ac,, apply in like manner to 
the militia. The absenting himsdf from such training subjects the 
party to 20/. penalty, or to imprisonment and hard labour, or to be 
treated as a deserter. So the attempt to sell their arms subjects them 
to 3Z. penalty ; and the attempt to buy them is 10/. penalty. 

The priviWes and exemptions of persons serving in the militia, are 
as follows. Trie acceptance of a commission therein does not vacate a 
seat in parliament. A militia-man is not liable to serve the office of 
sheriff, nor any parish office, nor to perform any highway duty; nor is 
he liable to any punishment for absence occasioned by his going to 
vote at any election. Like a regular soldier, under the 24 Geo. III. 
c. 44, he may set up in trade (being a married man) in any city or 
town, &c.; neither can he be removed from any parish on the fear of 
his becoming a charge thereon until he become actually chargeable. 
The post office privikges allowed to regular soldiers are extended to 
the militia when in regular service. 

In cases of invasion or a rebellion, the militia is called into actual 

* S (Jhit. Bum. J. 816. ’ 42 Geo. III.c. 90, § 4l. » R. v. Willis, 6 T. R. 179. 
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senrioe by order in council. In case of non-appearance^ a party ie 
liable as a deserter^ and any person wilfully concealing him forfeits 
lOM. From the date of the warrant for the embodying of the militia^ 
they receive the same pay as the regular infantry, which commences 
from the da^ of their joining their corps, and one guinea is to be paid 
to the captam for the use of every private or recruit, to be dispos^ of 
for his advantage, and to be accounted for to him by the captain ; and 
if such captain is not worth fiOOL, then he is to receive one half the 
current price paid for volunteers or substitutes, unless he is discharged 
within one month. So, at the expiration of the term of five years, if 
a balloted man, or a substitute or volunteer, is willing to continue 
serving three years longer, he shall have the like bounty. 

Where part only of the militia is embodied, and vacancies occur, 
they are to be filled up by ballot of those enrolled, and in that case 
those who appear and attend at the ballot and are not chosen are 
entitled to 1^. per day for such attendance while from home. 

However, lor the present, the balloting and enrolling for the 
militia is altogether suspended, subject to be again enforced by an 
order in couElicil. 


CHAPTER X. 

<9f tile Muvitimt fttate« 

This is in many points nearly related to the military state, though 
much more agreeable, says Blackstone, to the principles of our free 
constitution. The present flourishing condition of our navy is in a 
gi*eat measure owing to the salutary provisions of the Navigation acts, 
whereby the constant increase of British shipping and seamen is not 
only encouraged, but rendered unavoidably necessary. This subject, 
however, will be more particularly adverted to when we come to treat 
of the mercantile part of our marine. We shall in the first place 
direct our attention to the royal navy. 

I. The Royal Navy. 

There are many laws for the supply of the royal navy with seamen, 
for their regulation when on board, and for conferring privileges and 
rewards on them during and after their service. • p 

Of Impressing Seamen . — The right of impressing seafaring' men 
for the sea service by a royal commission has been a matter oi some 
dispute; but, though with reluctance, it is noiv so fully established 
that it will not admit of a doubt in any court of justice, and is said to 
be Wnded on immemorial usage; and therefore ml that the courts now 
do is to see tibat the power is not abused. 

This right in the crown, however, only exists in regard to seafaring 
men, and not to landsmen. Neither a n^holder, nor a headborough, 
nor a freeman and liveryman of London as such merely, nor a seaman or 
master in the coal trade, nor an apprentice in the Greenland fisheries 
^erthree years service, nor a carpenter on board a coal or coasting 
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trader, are privileged from impressment. But a bargmnan employed 
by the Navy board, and a waterman retained by a fire-insurance com- 
pany, are exempt. So ferrymen are said to be exempt. So a protec- 
tion therefrom may be given by the admiralty. 

In case of wron^ul impressmen^ the rem^y is by the writ of habeoM 
before any judge for his discharge; which must be obtained 
witnin the time mentioned in 13 Geo. II. c. 27. An unlawful impress- 
ment, or an excess of duty in a lawful impressment, subjects the party 
guilty of it to an action at common law; and the officer would not l>e 
protected if death or other accident happened while in the act of or 
Dy reason of such excess. 

If a sailor on board a merchantman be pressed into the queen’s service, 
he is not entitled to any portion of his wages from the former, unless 
the voyage is completed. 

The 6 & 6 Wm. lY. c. 24, in order to increase the inducements to 
seafaring men to enter into the royal navy, limits the period of 
their service to five years, unless they voluntarily enter for a longer 
term. The commanding officer of the fieet is empowered, in conse- 
quence of special emergency, to detain them for six months longer; in 
which case they are entitled, for such extra service, to an addition of 
one-fourth in their rate of pay. 

Privileges of Seamen , — Sailors are entitled to the same advantages 
in respect to tne setting up in any trade in any place as soldiers are. 

By the 31 Geo. II. c. 10, § 2§, no listed seaman can be arrested for 
a debt or damage not exceeding And the 44 Geo. III. c. 13, § 1, 
in order to prevent the practice of liberating seamen from service by 
means of improperly suing out process, provides, that, having been 
arrested, the sheriff shall keep the party in custody, when he is other- 
wise entitled to his discharge from the process, and convey him to the 
commander in chief or other commissioned officer for raising seamen, 
in order that he may serve on board the fleet; and the sheriff is allowed 
2s. per mile for conveying him. If the sheriff suffer him to escape, 
he is liable to lOOZ. penalty. The privilege from arrest is confined to 
civil causes of suit, and does not extend to criminal cases. 

Regulation ^ the Navy . — The method of ordering seamen in the 
royal navy is directed by certain express rules, articles, and orders, in 
which idmost every possible offence is set down, and its punishment 
annexed. And by tne 31 Geo. II. c. 10, § 33, printed copies of Ae 
articles of war are to be hung up in the most public places in the ship, 
so as to be accessible to the crew, and are to be read over to them 
once a month; and, by the 32 Geo. III. c. 67, the same rules hold as 
to abstracts of statutes relating to their pay. 

Offences are to be tried and punished by courts martial, whose juris- 
diction extends to all offences against the articles of war committed 
on the high seas, or below the bridges of navigable rivers, or in havens 
and creeks within the admiralty jurisdiction, and by persons in actual 
service and on full pay. But murders are only triable by the admiralty 
when both the death and its cause happened in such situations. 

Seamen assaulting their commander in order to prevent tiejr JighU 
ing with an enemy are liable to all the penalties that attach to piracy. 

‘ 22 Geo. II. c. 44 ; 3 Geo. III. c. a 
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AMavlting seamen and others to prevent them working is, by the 
OOeo. IV. c. 31, § 26, pui^hable by imprisonment for three months 
and hard labour, 

Swearing, among them, is punished by one hour’s imprisonment in the 
stocks for every single offimoe, or two hours for a number of offences 
of which they are convicted at the same time and for making distpb- 
ances in dock yards &c., they may be prosecuted at the quarter sessions 
or assizes, and in the mean time may be bound in bail to good behaviour.^ 
Their Pay^ ^c . — By the 37 Geo. III. c. 56, § 2, if a ^aman &c. 
is wounded in action, he shall receive his full wages till he is cured, or 
until, being declared incurable, he shall receive a pension from the chest 
at Chatham, or be admitted into Greenwich hospital ; and by the 
34 Geo. 111. c. 28, 37 Geo. III. c. 53, and 46 Geo. III. c. 127, seamen 
&c. may, under certain forms, allot certain parts of their pay to be 
paid to their wives, children, or mothers. This allotment once made 
can only be revoked under certain circumstances. Forging orders 
under these enactments is felony, punishable as before mentioned. 

Great advantages in point of wages are given to seamen volunteering 
into her majesty’s service; and foreign seamen who during war serve 
two years on b<mrd a man of war, merchantman, or privateer, are ipso 
facto naturalized, and after serving three years are registered as 
British mariners. 

Letters of Attorney and Wills of Seamen . — Parliament has pro- 
vided against the frauds and impositions w hich were too often practised 
in regard to these documents, by the statutes 55 Geo. III. c. 60, 
50 Geo. III. c. 59, 1 2 Geo. IV. c. 49, pointing out the mode in which 

each is to be executed, and providing that a will and power of attorney 
to receive pay &c. shall not be contained in the same instrument ; that, 
if attested in a certain manner, such documents shall be valid though 
executed in a foreign prison ; that wills k,c. are to be entered on the 
ship’s' muster book; and, amongst other enactments, pointing out the 
manner in which the executors of seamen shall obtain probate of such 
wills, and the duty of the minister and officers of the parish &;c. where 
the executor dwells as to authenticating the character of the executor. 

Persons illegally obtaining Seamen's Pay or Prize J^oney . — By 
59 Geo. III. c. 56, any person falsely representing himself to be a 
relation of a seaman in order to obtain his wages, prize-m^i^y,, &c. ; 
or receiving it, not being duly authorized so to do; or falsif^g da|^s 
of orders for the payment thereof; or being really entitled #d 

endeavouring to obtain payment by false certificates, are deemed guilfy 
of and liable to be punished as for a misdemeanor. 

And persons falsely assuming the name and character of others 
entitled to prize money kc.^ or forging kc. any letter of attorney or 
other document to receive it, or taking a false oath to obtain probate of 
any will or letters of administration, are guilty of felony and punish- 
able by transportation or imprisonment. 

And by 1 & 2 Wm. IV. c. 49, similar offences relative to remittance 
bills are punishable in like manner. 

Widows' Pensions . — The 10 Geo. IV. c. 14 regulates the mode of 


» I9Gro. II. c.21,8.6. 


* 1 Geo. I. fit. 2, c. 25, as. 1, 2. 
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payment of pensions to widows of seamen, and decides that all assign- 
ments and sales of such pensions are null and void to all intents and 
purposes whatever. 

All orders, certificates, vouchers, bills, and receipts relatii^ to pen- 
sions are free from stamp duties. Personating a widow endtled to 
pension with a view fraudulently to obtain such pension is punishable 
oy fourteen years transportation; and producing false eertifioates or 
false affidavits is liable to fine and imprisonment and hard labour at 
tl»e discretion of the court. 

II. Op Merchant Ships and Seamen. 

Before entering upon the consideration of the rights and duties of 
the mercantile part of the maritime order, we shall first notice those 
laws which have been passed for their more especial increase and en- 
couragement — we mean the Navigation act, and the act for the regis- 
tration of the ships. 

Law of Nav^^ation, 

It has ever been the policy of our legislature to confine the maritime 
trade of the country as much as possible to British shipping and sea- 
men. So far back as the reign of Henry VII. the leading principle of 
the Navigation law is distinctly recognized in the prohibition of certain 
commodities unless imported in ships belonging to English owners and 
manned by English seamen; and in the eany part of the reign of 
Elizabeth (5 Eliz. c. 5) foreign ships were excluded from our fisheries 
and coasting trade. To the republican parliament, however, in the 
year 1651, must be attributed the full developement of those principles, 
which, being adopted in the succeeding reign of Charles II. as the 
groundwork of the famous Navigation act (12 Car. II. c. 18) have 
almost ever since constituted the basis of our intercourse with foreign 
nations, though it has been found necessary of late years to make some 
relaxation in these restrictive principles. The law of navigation at 
present in force is the 8 & 9 Vic. c. 88. 

By this act it is enacted, that the following goods, deinff the produce 
of Europe^ namely, masts, timber, boards, tar, tallow, hemp, flax, 
currants, raisins, figs, prunes, olive oil, corn or grain, wine, brandy, 
tobacco, wool, shumac, madders, madder roots, barilla, brimstone, 
bark of oak, co^, ofanges, lemons, linseed, rape seed, and clover seed, 
shall not be imported into the United Kingdom to be used therein, ex- 
cept in British ships, or in ships of the country of which tlm goods are 
the produce, or of the country from which the goods are imported.^ 

» The 3 & 4 Viet. c. 95 (reciting that the majesty, exactly in the same manner as if 
Danube is the principal outlet for the pro- they came direct from Austrian porta, 
duce qX a great part of the Austrian domi- And whpeas, by the application of stem 

nions, and the ports of the Danube, which power to inland navigation, and the fedli- 
belong to the Turkish dominions, are the ties thereby afforded of ascending riveei^ 
natural shipping ports for such produce) new prospects of commerc^ adventure 
empowers her majesty by order in council opened to many states situate wholly or 
to declare, that Austrian vessels from any of cniefly in the interior of Europe' and Whose 
the ports of the Danube, as far as Galatz in- must convenient shipping ports are not 
clusively, shall, together with their cargoes, within their own dominions, hier majesty is 
be admitted into the ports of the United enabled to exercise similar powers with re- 
Kingdom and of all the possesnons of her gard to such states. 
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And no goods the produce of Asva^ Afnca^ or America^ shall be 
imported Europe into the United Kingdom, to be used therein, 
except the following: 

Goods the produce of the dominions of the Exnperor of Morocco, which had been imported 
from places in Europe within the Straits of Gibraltar ; ^ 

Goods the produce of Asia or Africa, which having been brought into places in Europe 
within the Straits of Gibraltar from or through places in Asia or Africa within thof» 
Straits, and not by w^ of the Atlantic Ocean) may be imported from places in Europe 
within the Straits of Gibraltar: 

Goods the produce of places within the limits of the East India Company's charter which 
(having been imported from those places into Gibraltar or Malta in Britidi ships) may 
be imported from Gibraltar or Malta: 

(3oods taken by way of reprisal by British ships: 

Bullion, Diamonds, Pearls, Rubies, Emeralds, and other jewels or precious stones. 

And no goods the produce of Asia^ Africa^ or America shall be 
imported into the United Kingdom, to be used therein, in foreign ships, 
unless they be the ships of the country in Asia, Africa, or America, 
of which the goods are the produce, and from which they are imported ; 
except the foflowing : — 

Goods the produce of the dominions of the Grand Seignor in Asia or Africa,'Which may 
be imported from his dominions in Europe in ships of his dominions : 

Raw Silk and Mohair Yam, the produce of Asia, which may l)e imported from the domi> 
nions of the Grand Seignor in the Levant Seas, in ships of his dominions: 

Bullion. 

Provided always, that in case any treaty shall be made with any country having a 
port or ports within the Straits of Gibraltar, stipulating that such productions of 
or Afrnca as may by law be imported into the Unit^ Kingdom from places in 
Europe within the Straits of Gibraltar in British ships shall also be imported from 
the ports of such country in the ships of such country, then it shall m lawful to 
import such goods from the ports of such country in the ships of such country. 

All manufactured goods are to be deemed ,the produce of the country 
of which they are the manufacture. 

And no goods shall be imported into the United Kingdom from the 
islands of Guernsey, Jersey, Alderney, or Sark, nor exported to any 
of such islands, or to any British possession in Asia, Africa, or 
America, except in British ships ; nor be carried coastwise from one 
part of the United Kingdom to another, nor from any one to any other 
of such islands, nor from one part to another part of the same island, 
except in British ships ; nor from any British possession in Asia, 
Africa, or America, to any other of such possessions, nor from one 
part to another part of the same, except in British ships ; nor be im- 
ported into any British possession in Asia, Africa, or America in any 
foreign ships, unless they be ships of the country of which the goods 
are the produce, and from whicn the goods are imported* 

What are British Ships . — No ship is to be admitted a British ship 
unless duly registered and navigated. Eveir British registered ship 
(so long as the registry shall be in force, or the certificate of ^istiy 
be returned for the use of such ship^ shall be navigated during the 
whole of every voyage (whether witn a cargo or in ballast), in every 
part of the world, by a master who is a British subject, and by a 
crew whereof three fourths at least are British seamen ; and if such 
ship be employed in a coasting voyage from one part of the United 
Kingdom to another, or in a voyage between the United Kingdom and 
the islands of Guernsey, Jersey, Alderney, Sark, or Man, or from one 
of the said islands to another of them, or from one part of either of 
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them to another of the same, or in fishing on the coasts of the U nited 
Kin^om or of any of the said islands, then the whole of the crew 
shall be British seamen. But vessels under fifteen tons burthen are 
admitted in navigation upon rivers 8cc. although not registered ; and 
vessels under thiriy tons employed in the Newfoundland fishery &c. need 
not be registered. Honduras ships are to be taken as British in the 
trade with the United Kingdom or the British colonies in America. 

In order to be deemed the ships of any particular foreign country, 
vessels must be of the built of, or prize to such country ; or British- 
built, and owned and navigated by subjects of such country. 

Master and Seamen , — N o j>erson is qualified to be master of a British 
ship, or to be a British seaman within the meaning of this act, except 
natural-born subjects of her majesty, or persons naturalized by act of 
parliament, or made denizens by letters of denization ; or except per- 
sons who have become British subjects by virtue of conquest or cessiou 
of some newly acquired country, and who shall have taken the oath of 
allegiance to her majesty, or the oath of fidelity required by the treaty 
of capitulation by which such newly acquired country came into her 
majesty^s possession ; or persons who shall have served on board any 
of her majesty’s 8hi|)s of war in time of war for the space of three 
years. The natives of places within the limits of the East India Com- 
pany’s charter, although under British dominion, shall not, upon the 
ground of being such natives, be deemed to be British seamen. Every 
ship (except ships required to be wholly navigated by British seamen) 
which shall be navigated by one British seaman if a British ship, or 
one seaman of the country of such ship if a foreign ship, for every twenty 
tons of the burthen of such ship, shall be deemed to be duly navigated, 
although the number of other seamen exceed one fourth of the crew. 
Her majesty may, by proclamation during war, declare that foreigners 
having served two years on board any ofner majesty’s ships of war in 
time of such war, shall be British seamen within the meaning of 
this act. 

No British registered ship shall be suffered to depart any port in the 
United Kingdom, or any British possession in any part of the world, 
whether with a cargo or in ballast, unless duly namyated. But 
British ships trading between places in America may be navigated by 
British negroes ; and ships trading eastward of the Cape of Good Hope 
within the limits of the East India Company’s charter may be navigated 
by Lascars or other natives of countries within those limits. 

If any British registered ship shall at any time have, as part of the 
crew, in any part of the world, any foreign seamen not allowed by law, 
the master or owners of such ship for every such foreign seaman forfeit 
lOZ, Provided, that if a due proportion of British seamen cannot be 
pi ocured in any foreign port, or in any place within the limits of the 
East India Company’s charter, for the navigation of any British ship ; 
or if such proportion be destroyed during the voyage by any unavoid- 
able circumstances, and the master of such ship shall produce a certi- 
ficate of such facts under the hand of any British consul, or of two 
known Bntish merchants, if there be no consul at the place where such 
facts can be ascertained, or from the British governor of any place 
within the limits of the East India Company’s charter ; or, in the want 
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of such certificate, shall make proof of the truth of such facts to the 
satisfaction of the collector and controller of the customs of any British 
port, or of any person authorized in any other part of the world to 
inquire into the navigation of such ship, the same shall be deemed to 
be duly navigated. The proportion of seamen im&y be altered by 
proclamation. 

But goods of any sort or the produce of any })lace, not otherwise 
prohibited than by the law of navigation hereinbefore contained, may 
be imported from any place in a British ship, and from any place not 
being a British possession in a foreign ship of any country, and however 
navigated, to be warehov^ed for exportation o»/y, without payment of 
duty upon the first entry thereof. 

If any goods be imported, exported, or carried coastwise, contrary 
to the law of navigation, they are forfeited, and the master of the ship 
forfeits 100^. 

With regard to passage vessels between Great Britain and Ireland, 
by 4 Geo. IV. c. 88, no captain of any vessel under 200 tons shall take 
more than twenty passengers, unless licensed by the collector of the 
customs at the port of sailing, under 501, penalty. 

Nor shall any master or other person having the ciiarge or command 
of any ship so licensed which shall clear out from any port or place in 
the United Kingdom, have on board, at or after being cleared out, at 
any one time, or convey or transport from any place in Great Britain 
or Ireland respectively, in any such ship or vessel, a greater number of 
persons (exclusive of the ordinary crew) than in the proportion of five 
adult persons, or of ten children under fourteen years of age, or of fifteen 
children under seven years of age, for every four tons burthen of such 
ship ; and if any such vessel be partly laden with goods, wares, or 
merchandize, or horses or carriages, then the person having the com- 
mand of such ship shall not take on board a greater number of persons 
(exclusive of the ordinary ciw) than in the proportion of five adult 
persons, or of ten children under fourteen years of age, or of fifteen 
children under seven years of age, for every four tons of that part of 
such ship which shall remain unladen; and such goods, with which 
such ship or vessel may be partly laden, shall, at the sight and under 
the direction of the officer of the customs at the place where such goods 
are taken on board, be stowed in such a manner as to leave sufficient 
accommodation for the proportion of persons allowed to be received on 
hoard, under penalty of 61. for every additional person. 

Merchant vessels &c. are not to carry more than ten persons if of or 
under 100 tons, or twenty if not exceeding 200 tons, under the penalty 
of 61. for every person beyond the proportion. 

But this act does not extend to vessels in the service of goveninieni 
or of the East-India Company, nor to any vessel of 200 tons burthen 
or upwards, nor to any vessel employed in carrying troops. 

Penalties are recoverable in three calendar months, before a justice 
of peace of the place from which the ship departs. A power of appeal 
is ^ven to the quarter sessions. 

For the regulations as to vessels carrying passengers from the 
United Kingdom to any place out of Europe, not heing within the Me* 
4iterranean Sea, see 5 & 6 Wra. IV. c. 63. 
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Of the Registration of Ships, 

The principal object of the registration of ships is to facilitate the 
exclusion of foreign ships from those departments of trade in which 
they are prohibited from engaging by the Navigation law, by affording 
a ready means of distinguishing such as are really British. It has also 
been considered advantageous to individuals, by preventing the fraudu- 
lent assignment of property in ships. 

The provisions relating to the registry of British ships were conso- 
lidated by the 8 & 9 Vic. c. 89. This act provides, that no vessel shall 
claim or enjoy the privileges of a British vessel, unless it shall have 
been duly registered according to the provisions of that act, or under 
the 6 Geo. IV. c. 118, or 4 Geo. IV. c. 41 ; and certain persons are 
authorized to make such registry, and grant certificates thereof, being 
in the United Kingdom the collector and comptroller of the customs 
ut the port of registry. Ships exercising the privileges of British 
^hips before registry become forfeited. 

No ship shall be deemed duly registered, except such as are wholly 
of the built of the United Kingdom, or of the isle of Man, or of the 
islands of G uernsey or J ersey, or of some of the colonies, plantations, 
islands, or territories in Asia, Africa, or America, or of Malta, Gib- 
raltar, or Heligoland, which belonged to her majesty at the time of 
building, or such ships as shall have been condemned as prize of war, 
or forfeited for breach of the laws for the prevention of the slave trade 
and which shall continue wholly to belong to her majesty’s subjects 
duly entitled to be owners of ships registered. 

No Mediterranean pass shall be issued for any ship as belonging to 
Malta or Gibraltar, except such as shall have been duly registered at 
those places respectively, or such as, not being entitled to be so registered, 
shall have wdiolly belonged before the lOtli October, 1827, and shall 
have continued wholly to belong, to persons actually residing at those 
places respectively as inhabitants thereof, and entitled to he owners of 
British ships there registered, or who, not being so entitled, shall have 
so resided upwards of fifteen years prior to the said 10th October, 1827. 

If the foreign repairs of a vessel exceed 20s. per tejn, except they are 
absolutely necessary to enable her to perform the voyage in which she 
is engaged, she loses the privilege of her registry ; and the master, on 
arrival at a British port, is to report ^uch repairs, and the necessity 
thereof must be proved to the commissioners of customs. If a ship is 
declared unseaworthy, it is to be deemed lost or broken up, and never 
can regain the privilege ; nor can British ships captured by enemies 
be again entitled to registry ; but ships condemned in courts of admi- 
ralty may be registered. 

All ships are to be registered at the port to which they belong, unless 
the commissioners of customs permit registry at other ports. 

A vessel is deemed to belong to the port at or near to which some or 
one of the owners who shall subscribe the declaration required by the 
act resides ; and whenever the owners transfer shares in such ship or 
vessel, the same shall be registered de novo before the ship sail from the 
port she is in. But if there is not time to comply with the requisites 
of the act before it sails upon another voyage, the collector and control- 
ler of the port where it then is may certify upon the back of the existing 
certificate of registry, that the same is to remain in force for that vov- 
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of such certificate, shall make proof of the truth of such facts to the 
satisfaction of the collector and controller of the customs of any British 
port, or of any person authorized in any other part of the world to 
inquire into the naTigation of such ship, the same shall be deemed to 
be duly navigated. The proportion of seamen mpy be altered by 
proclamation. 

But goods of any sort or the produce of any place, not otherwise 
prohibited than by the law of navigation hereinbefore contained, may 
be imported from any place in a British ship, and from any place not 
being a British possession in a foreign ship of any country, and however 
navigated, to be warehoused for escportation o«/y, without payment of 
duty upon the first entry thereof. 

If any goods be imported, exported, or carried coastwise, contrary 
to the law of navigation, they are forfeited, and the master of the ship 
forfeits 100/. 

With regard to passage vessels between Great Britain and Ireland, 
by 4 Geo. IV. c. 88, no captain of any vessel under 200 tons shall take 
more than twenty passengers, unless licensed by the collector of the 
customs at the poi’t of sailing, under 50/. penalty. 

Nor shall any master or other person having the charge or command 
of any ship so licensed which shall clear out from any port or place in 
the United Kingdom, have on board, at or after being cleared out, at 
any one time, or convey or transport from any place in Great Britain 
or Ireland respectively, in any such ship or vessel, a greater number of 
persons (exclusive of the ordinary crew) than in the proportion of five 
adult persons, or of ten children under fourteen years of age, or of fifteen 
children under seven years of age, for every four tons burthen of such 
ship ; and if any such vessel be partly laden with goods, wares, or 
merchandize, or horses or carriages, then the person having the com- 
mand of such ship shall not take on board a greater numl)er of’ persons 
(exclusive of the ordinary crew) than in the proportion of five adult 
persons, or of ten children under fourteen years of age, or of fifteen 
children under seven years of age, for every four tons of that part of 
such ship which shall remain unladen; and such goods, with which 
such ship or vessel may be partly laden, shall, at the sight and under 
the direction of the officer of the customs at the place where sucli goods 
are taken on board, be showed in such a manner as to leave sufficient 
accommodation for the proportion of persons allowed to be received on 
board, under penalty of 5L for every additional person. 

Merchant vessels &c. are not to carry more than ten persons if of or 
under 100 tons, or twenty if not exceeding 200 tons, under the penalty 
of 5L for every person beyond the proportion. 

But this act does not extend to vessels in the service of government 
or of the East-India Company, nor to any vessel of 200 tons burthen 
or upwards, nor to any vessel employed in carrying troops. 

Penalties are recoverable in three calendar months, before a justice 
of peace of the place from w hich the ship departs. A power of appeal 
is gven to the quarter sessions. 

For the regulations as to vessels carrying passengers from the 
United Kingdom to any place out of Europe, notWng within the iSfe- 
diterranean Sea, see 5 & 6 Win. IV. c. 53. 
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Of the Registration of Ships, 

The principal object of the registration of ships is to facilitate the 
exclusion of foreign ships from those departments of trade in which 
they are prohibited from engaging by the Navigation law, by affording 
a ready means of distinguishing such as are really British. It has also 
been considered advantageous to individuals, by preventing the fraudu- 
lent assignment of property in ships. 

The provisions relating to the registry of British ships ivere conso- 
lidated by the 8 & 9 Vic. c. 89. This act provides, that no vessel shall 
claim or enjoy the privileges of a British vessel, unless it shall have 
been duly registered according to the provisions of that act, or under 
the 6 Geo. IV. c. 118, or 4 Geo. IV. c. 41 ; and certain persons are 
authorized to make such registry, and grant certificates thereof, being 
in the United Kingdom the collector and comptroller of the customs 
lit the port of registry. Ships exercising the privileges of British 
khips before registry become forfeited. 

No ship shall be deemed duly registered, except such as are wholly 
of the built of the United Kingdom, or of the isle of Man, or of the 
islands of Guernsey or J ersey, or of some of the colonies, plantations, 
islands, or territories in Asia, Africa, or America, or of Malta, Gib- 
raltar, or Heligoland, which belonged to her majesty at the time of 
building, or such ships as shall have been condemned as prize of war, 
or forfeited for breach of the laws for the prevention of the slave trade 
and which shall continue wholly to belong to her majesty’s subjects 
duly entitled to be owners of ships registered. 

No Mediterranean pass shall he issued for any ship as belonging to 
Malta or Gibraltar, except such as shall have been duly registered at 
those places respectively, or such as, not being entitled to he so registered, 
shall nave wholly belonged before the 10th October, 1827, and shall 
have continued wholly to belong, to persons actually residing at those 
places respectively as inhabitants thereof, and entitled to be owners of 
British ships there registered, or who, not being so entitled, shall have 
so resided upwards of fifteen years prior to the said 10th October, 1827. 

If the foreign repaii*s of a vessel exceed 20,s. per tqn, except they are 
absolutely necessary to enable her to perform the voyage in which she 
is engaged, she loses the privilege of her registry ; and the master, on 
arrival at a British port, is to report giich repairs, and the necessity 
thereof must be proved to the commissioners of customs. If a ship is 
declared unseaworthy, it is to be deemed lost or broken up, and never 
can regain the privilege ; nor can British ships captured by enemies 
be again entitled to registry ; but ships condemned in courts of admi- 
ralty may be registered. 

All ships are "to be registered at the port to which they belong, unless 
the commissioners of customs permit registry at other ports. 

A vessel is deemed to belong to the port at or near to which some or 
one of the owners who shall subscribe the declaration required by the 
act resides ; and whenever the owners transfer shares in such ship or 
vessel, the same shall be registered de novo before the ship sail from the 
port she is in. But if there is not time to comply with the requisites 
of the act before it sails upon another voyage, the collector and control- 
ler of the port where it then is may certify upon the back of the existing 
certificate of registry, that the same is to remain in force for that voy- 
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age. And if any ship be built in any of the colonies^ plantations, 
islands, or territories belonging to her majesty in Asia, Africa, or 
America, for owners residing in the United Kingdom, and the master, 
or the agent for the owner, produces to the collector &c. of the port 
where such ship was built the certificate of the builder, and subscribes 
a declaration before such collector of the names and descriptions of the 
principal owners of such ship or vessel, and that she is the identical ship 
or vessel mentioned in sucn certificate of the builder, and that no fo- 
reigner, to the best of his knowledge and belief, has any interest therein ; 
the collector of such port may cause such ship to be surveyed and 
measured, and shall give the master a certificate, stating when and 
where and by whom such ship or vessel was built, the description, ton- 
nage, and other particulars required on registry of a ship or vessel, 
and such certificate shall have all the force and virtue of a certificate 
of registry under the act during the term of two years, unless such ship 
shall sooner arrive at some place in the United Kingdom. 

Persons residing in foreign countries may not be owners, unless mem- 
bers of British factories, or agents for or partners in British houses. 

A declaration being made by the subscribing owners, according to 
the form prescribed by sec. 13, to the effect that no foreigner hath 
any share or interest in the vessel, it is to be surveyed previous to 
registry, and a certificate of the survey given, the owner or master 
concurring therein. Sections 16 to 19 prescribe the modes of ascer- 
taining the tonnage, which when ascertained is to be carved in figures 
three inches long on the main beam, and ever after deemed the ton- 
nage, unless any alteration be made in the burthen of the vessel. 

A bond is given by the master and owners at the time of registry, 
in a penalty according to the tonnage, conditioned that the certificate 
of registry shall be solely made use of for the service of such vessel, 
and given up to be cancelled in case of its becoming no longer enti- 
tled thereto. When the master is changed, the new master gives a 
similar bond, and his name is indorsed on the certificate of registry. 
These bonds are liable to the same stamp duties as customs bonds. 

The name of a vessel when registered is not afterwards to be 
changed ; and must be painted on the stern, under lOOZ. penalty. 

Upon application for registry, the builder’s certificate of the par- 
ticulars of the ship must be given, with the name of the first pur- 
chaser, and a declaration made to the truth thft’eof. 

If the certificate of registry be lost or mislaid, the commissioners may 
permit registry de novOf upon a bond being given by the owners and 
master, that if the certificate at any time afterwards be found, it shall 
be forthwith delivered to the proper officers of customs to be can- 
celled, and that no illegal use has been or shall be made thereof with 
their privity or knowledge ; or if, by reason of the absence of the 
ship or owners, or any other impediment, registry cannot be made, 
the commissioners may grant a licence for present use, which for the 
time limited therein is as effectual as a certificate of registry. 

Persons detaining a certificate of registry forfeit lOOZ. ; and if a 
justice certify such detainer, the ship is to be registered de novo. If 
the person detaining the certificate nave absconded, the ship may be 
registered de nouo, as in the case of a lost certificate. 
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If a ship be altered so as not to correspond with the old registry, it 
is to be registered de novo. 

Where a vessel is condemned as a prize, or for breach of the laws 
against the slave trade, the certificate of condemnation is to be pro* 
duced for the purpose of registration. Prize vessels are not to be re- 
OTstered at Guernsey, Jersey, or Man, but at the ports of Southampton, 
Weymouth, Exeter, Plymouth, Falmouth, Liverpool, or Whitehaven. 

All transfers of interest are to be made by bill of sale, reciting the 
substance merely of the certificate of registry. 

The property in every ship is divided into sixty-four parts or shares, 
and a shareholder of less than a sixty-fourth part is not entitled to be 
registered as a part owner. The declaration upon the first registry 
states the number of such shares held by each owner. Smaller portions 
may be conveyed or transferred without a stamp ; and partners may 
hold ships or shares without distinguishing the proportionate interest 
of each owner. Only thirty-two persons are to be owners of a ship at 
one time; but this is not to affect the equitable title of heirs kc., nor 
joint stock companies, whose trustees may apply to have registry 
made. 

Bills of sale are not effectual until produced to officers of customs, 
and entered in the book of registry or intended registry. 

The entry of bill of sale is valid to pass the property, except as 
against such subsequent purchasers and mortgagees who shall first 
procure the indorsement to be made upon the certificate of registry of 
such ship or vessel in manner hereinafter mentioned. 

When a bill of sale has been entered for any shares, thirty days are 
allowed for indorsing the certificate of registry, before any other 
bill of sale for the same can be entered ; it Wng the true intent and 
meaning of this act that the several purchasers and mortgagees 
(when more than one appear to claim the same property, or to cmim 
security on the same property) in the same rank and degree shall 
have priority one over the other, not according to the respective times 
when the particulars of the bill of sale or other instrument by which 
such property was transferred to them were entered in the book of 
registry as aforesaid, but according to the time when the indorsement 
is made upon the certificate of registry as aforesaid: provided, that if 
the certificate of registry shall be lost or mislaid, or shall be detained 
by any person whatever, so that the indorsement cannot in due time be 
made thereon, and proof thereof shall be made by the purchaser or 
mortgagee, or his known agent, to the satisfaction of the commissioners 
of her majesty’s customs, it shall be lawful for the said commissioners 
to grant such further time as to them shall appear necessary for the 
recovery of the certificate of registry, or for the registry de novo of the 
said ship or vessel under the provisions of this act, and thereupon the 
collector and controller shall make a memorandum in the book of 
repstry of the further time so granted, and during such time no other 
bill of sale shall be entered for the transfer of the same ship or vessel 
or the same shares thereof, or for giving the same security thereon. ^ 

Bills of sale may be produced after entry at other ports than those 
to which vessels belong, and transfers be indorsed on the certificate of 
registi^v, on previous notice to the officers at the port of registry. 
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If upon registry de novo any bill of sale shall not have been record^d^ 
the same shall then be produced, A bill of sale previous to registry 
may be recorded after registry ; upon change of property, a registry de 
novo may be granted if desired, although not required by law. 

Copies of declarations &c. and of extracts from, books of registry are 
to be admitted in evidence, without the production of the original or 
originals, and without the testimony or attendance of any collector or 
controller, or other person or persons acting for them respectively, in 
all cases, as fully and to all intents and purposes as such original or 
originals, if produced by any collector or collectors, controller or 
controllers, or other person or persons acting for them, could or might 
legally be admitted or received in evidence. 

Where vessels or shares arc sold in the absence of the owners by 
their known agents without formal powers, the commissioners may permit 
a record of such sales, or registry de novo, as the case may require, 
and in other cases where the bills of sale cannot be produced, security 
being given to produce legal powers or abide future claims. 

When the transfer of any ship, or of any shares thereof^ shall be 
made only as a security for the payment of debts, either by way of 
mortgage, or of assigiiinent to trustees” for the purpose of selling the 
same for the payment of debts, then the collector and controller of the 
port where the ship or vessel is registered shall, in the entry in the book 
of registry, and also in the indorsement on the certificate of registry, in 
manner hereinbefore directed, state and cx|)ress that such transfer 
was made only as a security for the payment of debts, or by way of 
mortgage, or to that effect; and the person to whom such transfer shall 
be made, or an}^ other person claiming under him as a mortgagee or 
trustee only, sliall not by reason tliereof be deemed to be the owner 
of such ship, or share thereof, nor shall the persons making such 
transfer he deemed by reason thereof to have ceased to he owners of 
such ship, any more than if no such transfer had been made, except so 
far as may he necessary foi' the purpose of rendering the ship or sha res 
so transferred available by sale or otherwise for the payment of the 
debts for securing the payment of which such transfer shall have been 
made. 

Transfers of ships for security of debts being registered, the rights 
of a mortgagee are not affected by any act of bankruptcy of the mort- 
gagor, &c. 

Of the Owners of Ships. 

The ownership in ships is acquired either by building at a man's own 
expence, or by purchase. But in the latter mode great attention is re- 
quired to see that the seller has the legal title ; for otherwise the pur- 
chase will not, as in many other cases of personal property, give any 
title. 

The master or captain has every power necessary for the employment 
and navigation of the vessel; but he has not, except in case of 
extreme necessity, authority to sell it, and is bound seriously and 
deliberately to try every other expedient to raise money before dispos- 
ing of the ship or any part of the cargo. Therefore no person can 
safely purchasti a ship of the master, not even though the master be 
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part owner; for the sale will otily be good as to his own share^ which 
differs from the case of ordinary partnerships, as We shall see hereafter. 
In foreign countries attempts have been made to evade the effect of 
these restrictions, by procuring a sentence of condemnation and sale of 
a ship as unfit for service, from some court or judge having jurisdiction 
in maritime affairs. But this jurisdiction is unknown in England, and 
does not bind the re^ owner, who may litigate the right of such sale 
in England. 

If a ship, with its tackle, apparel, furniture, and other instruments 
thereunto belonging,^' be assigned, the ship’s boat does not pass. The 
title in the ship only passes by written documents. When the ship is 
in a British port, and on sale of the whole interest therein actual posses- 
sion can be given by the seller, that ought to be done; for if the seller 
is allowed to retain possession, and during that time become bankrupt, 
the property passes to his assignees, as being in his order and disposition. 
But if the purchaser obtain possession any time before the bankruptcy, 
it will be sufficient. But in case of a sale of part only, the mere title 
deeds pass the property, unless the part owner is in actual possession. 
When the ship is at sea, then the property also passes, even though the 
w'hole be sold, by mere delivery of the requisite title deeds. 

Another mode of acquiring property in a ship is by capture from an 
enemy, legalized and sanctioned by sentence of condemnation in a court 
of the capturing state. But a capture by a neutral state, or by pirates, 
does not alter the property. 

The mortgage of a ship merely as a security does not pass the pro- 
perty of it, so as to constitute the mortgagee an owner. 

Of Part Owners, —The property in a ship is usually divided into 
shares, possessed by several persons, who are part owners, and, as such, 
tenants in common, and not joint tenants ; as to the difference of which 
we shall see more hereafter ; suffice it here to observe, that such part 
owner has a distinct, though undivided, interest in the whole; and 
that a share of such ow^ner on his death passes to his representative, and 
does not go to the other part owners by survivorship, as it would w'ere 
it a joint tenancy. 

Generally, where there are several owners, one of them is appointed 
the ship*s husband, who has all the authority of a sole owner, provided 
he act with due discretion. When this is not the case, and the owners 
differ among themselves as to the employment of the ship on a voyage, 
those willing must give bond to the court of admiralty to return the 
ship or pay for the fares of those dissenting, and are liable to all loss 
and damage and entitled to the profit. One part owner may render 
the others liable to expences of repairs, though, if the creditor knew not 
that there were several owners, he may sue the party ordering such 
repairs alone. 

So, where a voyage is commenced after the bankruptcy of a part 
owner who has not paid his quota of outfit, the others are entitled to 
deduct such quota from the ultimate profits, and are not to pay his full 
share of them to the assignees and rest satisfied by proving the debt 
and taking a dividend with the other creditors under the commission. 
But where one is appointed ship’s husband, and the accounts are as- 
certained between him and the other owners, and one of them afterwards 
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settles his quota by giving a bill of exchange, the only remedy is proof 
under the commission. 

The ordinary remedy for the adjustment of a ship^s accounts between 
ship owners is by bill in equity. But an action at law may in some 
cases be resorted to, in case of joint and several agreements appointing 
a ship’s husband. 

As respects strangers, all the part owners form one owner, and 
actions concerning the ship must be by or against them all. 

Of the Master and Mariners. 

The master is the person entrusted with the care and management 
of the ship or vessel ; and his powers and authority for this purpose 
are very great. The situation of a master is so important, that in some 
countries no one can be appointed to it who has not submitted to an ex- 
amination by competent persons to ascertain Jiis fitness for properly 
discharging its duties ; but in this country the owners are lefl to their 
own discretion as to the skill and honesty of the master. Although he 
is bound to make good any damage that may happen to the sliip by liis 
negligence or unskilfulness, yet he cannot be punished criminally for 
mere incompetence. 

The Authority of the Master in relation to the employment of the 
Ship . — A trading snip is let either bv an entire contract called charter- 
party; or, by several contracts, tlie goods of distinct persons are 
carried to their destination. This is called a general ship. Whether 
the master is part owner, or is a mere agent of the owners, the owners 
are bound to the performance of every lawful contract made by him 
relative to the usual employment of the ship, in the same manner as 
every agent is enabled to bind his principal. But the master is at the 
same time liable on his contract, the law giving thcy^nerchant*the 
double remedy. A charterparty made by tlie master in his own name 
does not render the owners directly liable to an action ; but if it be 
made in a foreign port, and in the usual course of a ship’s employment, 
and without circumstances affording evidence of fraud, or where made 
at home under circumstances implying the owners’ assent, they arc, to 
the extent of the value of the ship and freight, liable thereto. 

As owners are bound lo perform these contracts, so they are liable 
for breaches committed by the master or seamen. 

But if the owners themselves have made a special contract for the 
employment of the ship, the master cannot annul it and substitute 
another. Neither are owners bound by the master’s contract to carry 
goods freight free. 

The master has power to subject the owners to pay charges for need- 
ful repairs and necessaries for the ship, such as stores, pilots, mariners, 
&c., or money borrowed for these purposes ; and they may be either 
directly liable and made personally to pay them, or indirectly by a suit 
against the ship. The master is himself also liable for these, unless he 
takes care by express terms to exonerate himself. By owners here is to 
be understood not those who have the legal title merely to the ship, 
but those from whom the master derives his appointment, and for whom 
he acts as agent. But the owners of a mail packet are liable, though 
the master be appointed by the postmaster-general. 
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In an action by a creditor^ he must always show the necessity of the 
expenditure ; for the master’s power to charge the owners does not 
extend beyond necessaries. The ship itself is not, however, liable 
where the repairs &c. are provided in the ship’s own port. The pledg- 
ing the ship for these purposes is called hypothecation, the contracts 
of which are bottomry and respondentia bonds, bottomry is a word 
derived from the bottom or keel of the ship, and is a figurative expres- 
sion signifying the entirety of the ship. Respondentia applies to a loan 
upon the merchandise on board the ship. On bottomry more than 
five per cent interest may by the contract of the parties be chargeable, 
dependent on the risks of the voyage. Hypothecation does not vest the 
property of the ship absolutely in the creditor, but only gives him a 
privilege or claim upon it, to be carried into effect by legal process, 
just in the same manner as in the case of mortgages. U pon the arrival 
of the ship, if the loan is not repaid at the time prescribed, the creditor 
must apply to the admiralty court, with the instrument of hypothe- 
cation and proper affidavits of the facts, and he thereupon obtains a 
warrant to arrest the ship, and must cite all the parties to appear, when 
the ship will be dealt with, either by sale or otherwise, as circumstances 
demand. Hypothecation must be by some deed or contract in writing, as 
it cannot be constituted by a mere verbal pledge ; and it is necessary 
to its validity that the money be advanced on the credit of the ship 
originally; for if in the first instance the owner’s personal credit was re- 
lied on, the bond taken subsequently will be void. The master cannot 
pledge the ship for any debt of his own ; and there is this peculiarity 
attending hypothecation, that, generally speaking, the last creditor has 
a priority of lien, since it may be presumed that the last loan was the 
m^n^^f savii^ the ship, so as to complete her voyage. 

The master is bound to bestow the utmost fidelity and attention 
upon bis trust; and in case of negligence or misconduct, whereby 
the owners suffer any damage, he may be made responsible. He 
w bound to bestow his whole time and attention in the service of 
his employers; and if he enters into any engagement that may distract 
him from their interests, and the profits of that engagement get into the 
hands of the owners, he cannot recover them back from them. 


Of the Seamen. 

Many regulations have been made from time to time by different 
stotutes for the regulation and government of seamen, the chief 
of which are now consolidated in the 7 & 8 Viet. c. 112. 

Register Tickets . — An office for the registry of merchant seamen, 
first established under the 6 & 6 Wra. IV, c. 61, and continued by the 
prMent act under the title of“The General Register and Record Office 
ol seamen, is held at the Custom-house, London ; from which office, 
or iroin the collector or comptroller of customs at an outport, every 
person intending to serve on board any ship under the provisions of 
uis act (except as master, physician, surgeon, or apothecary) must 
first provide fiimse f with a register ticket. For this paiiose he 
must apply personally, and answer all the questions set fortn in the 
TOhedule to the act. Masters also must procure register tickets for 
taking them, with their indentures, to the regis- 
ter orace, or to a custom-house at the nearest outport. 

2 L 
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A seaman losing his register ticket may be furnished with another^ 
upon giving a satisfactory account of the loss ; but otherwise he is 
liable to a penalty of from 2«. to IOj;. Giving false answers to ques- 
tions with reference to the granting of tickets is a roisderaeaaor ; as 
it is to alter or destroy any register ticket^ or to counterfeit, transfer, 
or traffic in such for gain or otherwise. 

Agreements, — No master of a ship, of whatever tonnage or descrip- 
tion, belonging to a subject of her majesty, proceeding to parts beyond 
the seas, or of a British registered ship of 80 tons burden or upwards 
employed in the fisheries or coasting trade, shall carry to sea any 
seaman as one of his crew (apprentices excepted), unless be shall have 
first made and entered into a written agreement with him, specifying 
what wages he is to be paid, the quantity of provisions he is to receive, 
and the nature of the voyage in which the ship is to be employed, 
so that he may have some means of judging of the period for which 
lie is to be engaged. The agreement is to be properly dated, and 
signed by the master in the first instance, and by each of the seamen 
at the port where they are respectively taken on board, the signature 
of each party being duly attested by one witness at least, and the 
agreement having been first read over and explained to the seaman in 
the presence of such witness before executing it. And no master of 
a ship shall carry to sea any seaman, being a subject of her majesty, 
until he shall have first obtained from him his register ticket, which 
he is to retain until the termination of his service, and then restore it 
to him. A penalty of 10/. attaches to a breach of any of these regu- 
lations, except for not reading over and explaining the agreement to a 
seaman before his signing it, for which the penalty is 5/. 

The owner or master of a ship under the burden of 80 tons, t^^ough 
not required to enter into a written agreement, must, before employ- 
ing a seaman receive his register ti^et, and retain it until the 
expiration of his service, and then return it to him. 

The agreement, or a copy of it properly certified, is to be deposited 
by the master with the collector or comptroller of customs, within 
twenty-four hours after the ship’s arrival at her final port of destina- 
tion in the United Kingdom; or, in the case of ships engaged in the 
fisheries or in the coasting trade, within ten days after every 30th J une 
and 31st December, under a penalty of 10/. Such copy may be re- 
ceived as evidence on behalf of the seaman ; though he is not required 
to produce the agreement or a copy, or give notice for the production 
thereof. If not produced, be may prove the contents, or establish his 
claim by other evidence, according to the nature of the ease. 

No seaman, by reason of any agreement, shall forfeit his lien upon 
the ship, or be deprived of any remedy for the recovery of bis wages 
to which he would otherwise be entitled. And no agreement con- 
trary to or inconsistent with this act, nor any contract or engagement 
whereby be shall consent to forego any claim to wages in the case 
of freight earned by a ship subsequently lost, or to salvage or reward 
for salvage services, shall be valid or binding on him. 

fVages , — The wages of a seaman are to be paid within two days 
after the cargo has been delivered, or within seven days after the 
seaman’s discharge, whichever may first happen ; and in the coast-' 



Master and Mariners. ^ 6 ® 

ing trat]e, within two days after the termination of the agreement, or 
at the time when he is (fiscfaarged, whichever may first happen. In 
all cases the seaman, at the time of his discharge, is entitled to be 
paid on account a sum equal to one-fourth of the balance due to him. 
In case of neglect or refusal to make such payment, the master or 
owner shall forfeit to the seaman (to be recovered as wages) the amount 
of two days pay for every day (not exceeding ten) during which pay- 
ment shall, without sufficient cause, be delayed beyond such periods. 
But nothing in this clause as to wages extends to ships employed in 
the Southern Whale Fishery, or on voyages for which seamen arc 
wholly compensated by shares in the profits of the adventure. 

Payment of wages to a seaman is valid notwithstanding any bill 
of sale or assignment thereof, or attachment or incumbrance thereon. 
No assignment or sale of wages or salvage made prior to the accruing 
thereof, nor power of attorney expressed to be irrevocable for the re- 
ceipt of wages or salvage, is valid or binding ; and no attachment from 
any court shall prevent the paym^it of wages to a seaman. 

If on the voyage the allowance of provisions which he agreed to 
receive were reduced one-third, or less, he shall receive fourpence a 
day, or if reduced more than one-third, eight-pence a day in addition 
to his wages for the period such redaction continued. 

Upon the discharge of a seaman, or on payment of his wages, the 
master shall give him, not only his register ticket, but a certificate 
specifying the period of his service and the time and place of his dis- 
charge, or in default shall forfeit and pay to him the sum of iOf. 

If, three days after the termination of the stipulated service, or 
three days after a seaman has been discharged, be be desirous of pro- 
ceeding on another voyage, and in order thereto, or for any other 
sufficient reason, he require immediate payment of any amount of 
wages, not exceeding 20/., a justice of peace, on satisfactory proof that 
he would be prevented from employment or incur serious loss or 
inconvenience by delay, may summon the parties before him, and, if 
no reasonable cause for delay appear, may order payment to be made 
forthwith ; and, in default of immediate compliance, the party liable 
shall forfeit and pay the sum of 5/. in addition to the wages. 

Wages not exceeding 20/. may be recovered before a justice of peace 
in and for any part of her majesty’s dominions, or of the territories 
under the government of the East India Company, where or near 
to the place where the ship ended her voyage, cleared at the custom- 
liouse, or discharged her cargo, or the party liable resides. If the 
order for payment he not obeyed within two days, the justice may 
issue his warrant to levy the amount by distress and sale of the 
party’s goods, or may cause the amount to be levied on the ship ; and 
if such levy cannot be made, may cause the party to he committed to 
the common gaol until the amount with all costs he paid. The 
decision 6f 6u<m justice is final and conclusive. 

All the rights, liens, privileges, and remedies given by this act or 
by any law or usage to seamen for the recovery of wages extend, 
in the case of the insolvency or bankruptcy of the owner, to tlie 
masters of ships for the recovery of wages due to them. 
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No suit or proceeding for the recovery of wages, unless they 
oxceed 20/., can be instituted against the ship, or the master or 
owner, in any court of admiralty or of record, unless the owner be 
bankrupt or insolvent, or the ship be under arrestor sold by authority 
of an admiralty court, or unless a magistrate under this act refer the 
case to such court, or unless neither the master or owner reside near 
the place where the service terminated or the seaman was discharged. 

Whenever a ship is sold or transferred at a foreign port (unless 
the crew consent in writing to complete the voyage if continued), or 
whenever the service of a seaman terminates at any place out of her 
majesty’s dominions, the master shall give to each of the crew, or 
to each of the seamen whose service so terminates, a certificate of 
discharge and also his register ticket, and, besides paying their 
wages, either provide them with adequate employment on board 
some other British vessel homeward-bound, or furnish the means of 
sending them back to the port at which they were originally shipped, 
or to such other port in the United Kingdom as shall be agreed upon, 
or provide them with a passage home, or deposit with the consul &c. 
of the place a sum sufficient to defray the expences of their sub- 
sistence and passage home. If the master refuse or neglect so to do, 
such expences, if defrayed by the consul or any other person on behalf 
of the seaman, shall be a charge upon the owner, except in cases of 
barratry, and may be recovered with full costs of suit, or if defrayed 
by the seaman, may be recovered as w ages. 

In case of wreck or loss of the ship, every surviving seaman shall 
be entitled to his wages up to the period of the wTeck or loss, whether 
the ship shall or shall not have previously earned freight, provided 
he produce a certificate from the master or chief surviving officer of 
bis having exerted himself to the utmost to save the ship, cargo, and 
stores. 

Medicines . — Every ship navigating between the United Kingdom 
and any place out of the same shall have constantly on board a suffi- 
cient supply of medicines and medicaments suitable to diseases arising 
on sea voyages, according to the scale issued by the Admiralty ; and 
(excepting ships bound to European ports, or to ports in the Medi- 
teranean Sea) shall also have on board a sufficient quantity of lime 
or lemon juice, sugar, and vinegar, to be served out whenever the 
crew shall have been consuming salt provisions for ten days, — the lime 
or lemon juice and sugar at the rate of half an ounce each per day, 
and the vinegar at the rate of half a pint per week to each person, so 
long as the consumption of salt provisions is continued. 

In case the master or any of the seamen receive any hurt or injury 
in the service of the ship, the expence of providing the necessary 
surgical and medical advice with attendance and medicines, and for 
his subsistence until he be cured, or brought back to some port of 
the United Kingdom, shall be defrayed by the owner, without any 
deduction from his wages. 

Every ship having lOO persons or upwards on board, and every 
ship whose voyage is estimated to exceed twelve weeks having 50 
persons on board, shall have, as one of her complement, a physician, 
surgeon, or apothecary ; or, in default, the owner shall forfeit 100/. 



Master and Mariners. 267 

Provisions f ^c. — Upon complaint of three or more of the crew, 
it shall be lawful for any consul or vice-consul of her majesty, or 
any collector or comptroller of customs, to survey and examine, 
or cause to be surveyed and examined, the provisions, water, and 
medicines put on board any ship for the use of the crew ; and if it 
be found that they are of bad quality, or unfit for use, or not appro- 
priate, or not in sufficient quantity, the surveying officer shall signify 
the same in writing to the master ; and if the master do not provide 
other fit and proper provisions, water, and medicine, or a sufficient 
quantity, or shall use any which have been signified to be of bad 
quality, he shall in each case be guilty of a misdemeanor. 

Refusal to join Ship, Absence, Desertion, — In case a seaman, 
whether before the commencement or during the progress of a 
voyage, shall neglect or refuse to join the ship on board of which he 
has engaged to serve, or shall ,refuse to proceed to sea, or shall absent 
himself without leave, or shall desert, a justice of peace, upon com- 
plaint thereof on oath by the master, mate, owner, or his agent, may 
issue his warrant, and cause him to be apprehended and brought 
before him, and, upon due proof of such neglect, refusal, absence, or 
desertion, commit him to prison or the house of correction for a 
period not exceeding thirty days ; or, at the request of the master &c., 
instead of committing him, may cause him to be conveyed on board 
the ship, or deliver him to the master See. for the purpose of being so 
conveyed and proceeding on the voyage, and may also award to the 
master or owner the costs incurred in his apprehension, not exceeding 
40^., to be deducted from his wages. 

If any seaman, during the period of his service, wilfully and with- 
out leave absent himself from the ship, or otherwise from his duty, 
he shall (in all cases not of desertion, or not treated as such by the 
master), forfeit out of his wages the amount of two days pay, and 
for every twenty-four hours of such absence the amount of six days 
pay, or, at the option of the master, the expences necessarily incurred 
in hiring a substitute ; and if, while he belong to the ship, he shall 
without sufficient cause neglect or refuse to perform such his duty as 
shall be reasonably required of him by the master, he shall be subject 
to a like forfeiture in respect of every such offence, and for every 
24 hours continuance thereof. And in case any seaman, after the 
ship’s arrival at her port of delivery, and before her cargo shall be 
discharged, quit the ship without a previous discharge or leave from 
the master, he shall forfeit one month’s pay. But no such forfeiture 
shall be incurred unless the fact of the seaman’s absence, neglect, or 
refusal be duly entered in the ship’s log-book, the truth of which 
entry it shall be incumbent on the owner or master, in case of dispute, 
to substantiate by the evidence of the mate or other credible witness. 

Any seaman or other person deserting the ship shall forfeit to the 
owner all his clothes and effects which he may leave on board, and 
also all wages and emoluments to which he might otherwise be 
entitled ; and in the case of a seaman deserting abroad, he shall like- 
wise forfeit all wages and emoluments which shall become due or 
be agreed to be paid to him by the owner or master of any other 
ship in whose service he may engage for the voyage back to the 
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United Kingdom. The wages ko. thus forfeited for desertion are to 
be applied to the reimbursement of the expences occasioned by such 
desertion to the owners or master, and tne remainder paid to the 
Seamen’s Hospital Society ; and the master shall, in case of deser- 
tion in the United Kingdom, deliver up the register ticket to the 
collector or comptroller of customs at the port. Every desertion 
must be entered in the log-book at the time, and certified by the 
signature of the master and mate, or of the master and one other 
credible witness. 

The absence of a seaman from the ship for any time within twenty- 
four hours immediately preceding its sailing, whether before the com- 
mencement or during the progress of a voyage, wilfully and know- 
ingly, without permission ; or the wilful absence of a seaman from 
his ship at or for any time without permission, and under circum- 
stances showing an intention to abandon the same and not return 
thereto, shall be deemed a desertion. 

In case of a desertion in parts beyond seas, if the master engage 
a substitute at a higher rate of wages, he shall be entitled to recover 
from the deserter, by summary proceeding, such excess of wages. 
But the seaman is not to be imprisoned longer than three calendar 
months for nonpayment of such excess. 

Persons wilfully harbouring and secreting any seaman or appren- 
tice who has deserted, knowing or having reason to believe him to be 
a deserter, shall forfeit the sum of 10/. 

No debt exceeding 6L incurred by any seaman after he has engaged 
to serve, is recoverable until the service is concluded. 

No keeper of a public-house, or of a lodging-house for seamen, 
shall detain any chest, tools, or other property of a seaman for debt ; 
and in case of such detention, a justice of peace, upon complaint on 
oath, may inquire into the matter in a summary way; and if it appear 
that the alleged claim is fraudulent, or that the debt was not fairly 
incurred to me full amount, may by his warrant cause the efiects to 
be delivered to such seaman, and the person detaining them shall 
forfeit a sum not exceeding 10/. at the discretion of the justice. 

But nothing in this act, or in any agreement, shall prevent any 
seaman or person belonging to any ship or vessel from entering into 
the naval service of her majesty ; nor shall such entry be deemed a 
desertion, nor shall such seaman or other person thereby incur any 
penalty or forfeiture, either of wages, clothes, or effects. And when 
a seaman shall quit any ship in order to enter her majesty’s naval 
service, and shall thereupon be actually received into such service, 
not having previously committed any act amounting to and treated 
by the master as desertion, he shall be entitled immediately to have 
his register ticket and all his clothes and effects deliver^ to him, 
and to receive the proportionate amount of his wages up to the time 
of such entry, to be paid either in money or by a bill on the owner; 
and the master shall deliver and pay the same accordingly, under a 
^nalty of 20/., iecoverable by such seaman with full costs of suit. 
But in case the master have no means of ascertaining the balance, 
he shall deliver to him a certificate of the period of his service, and 
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the rate of his wages, producing at the same time the agreement to 
the commanding officer of her majesty’s vessel ; who, upon such 
delivery and the settlement of the wages, shall indorse diereon a cer- 
tificate of such entry. 

Any master forcing on shore and leaving behind any part of his 
crew in any place abroad, is guilty of a misdemeanor. And no part 
of the crew can be discharged in any place abroad, even with tneir 
consent, without the sanction of the governor &c. if at a British 
colony, or of the consul &c. if at a foreign port. And if any 
master leave any of his crew at any place abroad by reason of their 
not being in a condition to proceed on the voyage, he must obtain a 
certificate to that efiect from such functionaries, and deliver a true 
account of the wages due to each, and pay the same either in money 
or by a bill drawn upon the owners of the ship. 

For the protection of seamen against the arts and impositions of 
crimps^ the 8 & 9 Vic. c. 116 empowers the Board of Trade to grant 
licences to fit and proper persons for providing seamen for merchant 
ships, and imposes a penalty of 20Z. on any person (not being the 
owner, part owner, master, or person in charge of the ship, or the 
ship's husband) who shall hire, engage, supply, or provide a seaman 
to be entered on board a merchant wiip without having such a licence ; 
and on any person, whether licensed or not, who shall obtain the 
register ticket of a seaman on pretence of so engaging him ; and on 
any owner, master, &c., who shall receive or accept to be entered 
any seaman so engaged contrary to the act. 

And any person who shall receive or demand from a seaman, or from 
any person other than the owner, master, or ship’s husband, any remu- 
neration for or on account of the hiring or providing such seaman, is 
subject to a forfeiture of 61. 

No wages shall be advanced, nor any advance note for wages 
given, untu six hours after the ship’s articles have been signed on board 
the ship, and then only to the seaman himself, unless such wages are 
paid in money, in which case payment may be made to the seaman 
himself at any time after the signing. All payments contrary hereto 
are declared null and void, and the wages may be recovered by the 
seaman as if they had not been paid. 

Any person, other than an officer or person in her majesty’s service, 
going on board a merchant vessel before her arrival in dock or at her 
place of discharge, without the consent of the master, is liable to a 
penalty of 20/., and may be delivered by him to a constable or peace 
officer to be taken before a magistrate. 

If any person shall, on board a merchant ship, within twenty-four 
hours of her arrival, solicit a seaman to become a lodger at the house 
of a person not licensed as aforesaid, or shall take out of the ship any 
chest, bedding, or other effects of a seaman, except under his personal 
direction, and without the permission of the master, he is liable to 
forfeit 5/. 

Any person, who shall demand from a seaman payment for his 
board or lodging for a longer time than such seaman actually resided 
and boarded with him, or who shall take any money, documents, or 
effects of a seaman, and not return the same when required, after 
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deducting what is justly due in respect of his board and lodging, shall 
forfeit 10/. over and above the amount thereof so unjustly detained. 

Penalties under this act may be recovered before two justices; one 
half to be paid to the informer, and the other to the Seamen’s Hos- 
pital Society. If not paid, the offender may be imprisoned and kept 
to hard labour for six months. 

Apprentices . — Every vessel of 80 tons and under 200 i& required to 
have on board one apprentice; of 200 and under 400, two apprentices; 
of 400 and under 500, three apprentices ; of 500 and under 700, four 
apprentices; of 700 and upwards, five apprentices; or the master 
shall forfeit ]0/. for every apprentice deheient. 

Overseers of the poor may bind out healthy boys, with their consent, 
not under twelve years of age, who or whose parents are chargeable 
to the parish, as apprentices to the sea service for seven years, or until 
the age of twenty-one, and may pay to the master bl. to be expended 
in providing such boy with necessary sea clothing and bedding. And 
any person to whom any poor parish apprentice has been bound to a 
service on shore, or his executors or widow, may, with the consent of 
such apprentice, assign or turn him over to any master or owner of 
a ship not having her complement of apprentices. All indentures 
and assignments are to be registered with the registrar at the custom- 
house, London, or elsewhere with the collector of the port. 

Apprentices are not allowed to enter into her majesty’s. service 
without the consent of the master; and if they do, he is entitled 
to their wages. 

Seamen's Hospital , — During the reign of George II., an esta- 
blishment, attached to Greenwich Hospital, was erected, under the 
20 Geo. II. c. 38, for the relief of sick, maimed, and disabled sea- 
men, and the widows and children of such as shall be killed, slain, 
or drowned in the merchant service/’ That act has been repealed, 
and the establishment is now regulated by the 4 & 5 Wm. I V. c. 52. 
Towards the fund for these purposes, every master of a British ship 
in the merchant service pays two shillings per month, and every sea- 
man, pilot, or other person (except apprentices), one shilling per 
month, which sums are deducted from their wages, and must be paid 
over by the master to the person appointed under the authority or the 
act at the port to which the ship belong before she can be cleared 
inwards. But it does not extend to persons employed in boats upon 
the coast in taking fish, or in boats or vessels trading from place to 
place within rivers. 

Of Pilots, 

As to pilots who have the care of the helm out at sea, there are no 
particular laws in this country affecting them; but it is otherwise as 
to pilots which ships are obliged to take in to navigate them in cerUtin 
places, where the right is founded on ancient statutes of incorporation. 
All the provisions as to pilotage are consolidated in the 6 Geo. IV. 
c. 125. This statute, which imposes an obligation to take a pilot on 
board within the limits of certain ports and places, allows persons resid- 
ing within the Cinque Ports to conduct their vessels up and down the 
Thames and Medway into or out of any port or place within the juris- 
diction of the Cinque Ports. And where a ship nas been brought into 
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port by a pilot, she may be removed by the master or mate or odier 
person in command, or if in ballast by any other person, lor the pu^ose 
of entering or going out of any dock, or for changing her moorings. 
In other cases any unlicensed person piloting a vessel subjects the 
master to a penalty of 61, for every fifty tons burthen. 

The charge of pilotage is regulated by usage or by statute, usually 
increasing according to me greater depth of water drawn by the vessel ; 
and is to oe recovered against the owner, master, or consignee, or their 
aggn^, in the same manner as are the penalties under the act, viz., 
el^er before justices if not above 20/., or by action of debt in the courts 
at Westminster if above 20Z. 

Byei,e?, however, certain vessels there mentioned are exempted, 
provided they are piloted by the master and crew, and not by an un- 
licensed person employed solely for that puipose. Neither do any pe- 
anlties attach on persons assisting in case of distress. 

By s. 53 the master is not liable for the loss or damage of the vessel 
arising by reason of his not having a pilot on board, unless the absence 
of that officer were caused by the master's wilful conduct in any way. 
And s. 55 provides that no owner or master is liable in such case where 
a pilot was on board ; but the pilot is liable, though only to the extent 
of his bond. With respect to this, however, it is necessary to observe, 
that the release of the master from liabili^ only occurs where he is 
bound to take such pilot on board, and not where it is in his election or 
discretion to do so or not ; for in the one case the entire management 
is taken out of the master by the statute and given to the pilot, and in 
the other the pilot is only the agent or servant of the master. 

Affreightment hy CharterjHirty, 

This is a contract where the whole or the principal part of a ship is 
let to a merchant for the conveyance of goods on a determinate voyage 
to one or more places; and if entered into by the owners themselves, 
they are liable for the negligence of the master Ac. in the first instance, 
as they are also if entered into by the master avowedly on their behalf ; 
otherwise the master is liable in the first instance. The freight is a sum 
of money paid by the merchant for the use of so much oi the ship, or for 
BO much tonnage. The charterparty usually mentions the burthen of 
the ship, and a mistake in this may be prejudicial to one party or the 
other. Where stated to be of 200 tops burthen or thereabouts, the 
** thereabouts '' was construed to be to the extent of five tons more or less. 

The usual contents of this contract are, to provide a tight and staunch 
ship, furnished with all necessaries, to be ready by a certain day to 
receive cargo ; with provisions as to sailing, delivering of cargo, keep- 
ing vessel in repair, &:c. 

The merchant covenants to load and unload in a certain number of 
days, or further time, for which a further sum of money is to be paid 
in case of necessity. The delay and payment are called demurrage^ 
which ceases as soon as the merchant has done all acts necessaiy on 
his part for dispatching the ship. 

llie construction of a charterparty is in general liberal, and not ac- 
cording to the strict letter. It being under seal, it cannot be released 
or vaned by parol. 
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The other contract of affreightment is a bill of lading^ which is a 
written document subscribed by masters of ships, acknowledging the 
receipt of goods on board, and promising to deliver them at a certain 
specified place, in the like good order and condition (the act of God, 
the queea s enemies, fire, and all and every other dangers and accidents 
of the seas, rivers, and navigation, of whatever nature and kind soever, 
save risk of boats, as far as ships are liable thereunto, excepted.)” 
Bills of lading are made out in sets of three or four, three of them 
being on stamped paper : one of them should be remitted by the first 
post after signing to the person to whom the ^oods are consigned, a 
second being sent to him by the ship ; a third is to be retained by the 
shipper of the goods ; and a fourth, on unstamped psmer, is to be given 
to the master for his government. When a bill of lading is ffiven 
together with a charterparty, it is to be considered merely as evidence 
of the shipment of the goods. Bills of lading ought to be signed within 
twenty-four hours after delivery of the goods on board. But, upon 
delivery of the goods, the master, or person officiating for the master 
in his absence, is to give a common receipt for them, which is to be 
delivered up on the master signing the bill of lading. 

Average , — If one party's goods ore damaged or lost for the benefit 
of the others, the owners of the latter must contribute to make good the 
loss the first sustains. This is called average; and this applies in 
general not only to goods on board, but to tlie ship and its parts which 
are sacrificed for the general good. 

Stoppage in transitu is that power which the consignor has of coun- 
termanding the delivery of goods sent off to the consignor. It is there- 
fore an adverse act on the part of the former against the latter. Where 
the consignee becomes bankrupt, and before delivery the consignor 
gives this order to the master, it is his duty to obey the countermand. 
But the consignor's power of doing this may be restricted by various 
acts and cii^cumstances. We shall see more of this subject when treat- 
ing on Carriebs and Bailees in general. 

Salvage is a compensation to be paid to those by whom the ship or 
cargo is saved from impending danger &c., or rescued from an enemy ; 
and the party is entitled to hold possession of the thing saved till com- 
pensation be made. If its amount be not agreed upon, it is a question 
to be determined by a jury. Within the limits of nigh and low water 
mark, and at sea, the Admiralty has jurisdiction. No person on board 
the ship (as a passenger) Can claim salvage, as it is the general interest 
and duty of all on board to do their best for the safety of the goods 
and vessel. But there are cases where it is allowed ; as where a pas- 
senger remained on board for that purpose, when he had an oppor- 
tunity of escaping from the vessel, and the vessel was deserted by the 
master. There are several enactments which enforce this right, and 
give encouragement to all persons to assist in cases of distress. So in 
'the case of recapture, the amount of salvage, which varies according to 
different circumstances, is fixed by several statutes, on payment of 
which the ship See, are restored to me original owners ; but a privateer 
once taken by the enemy and recaptured becomes the priae of the re- 
eaptors. The land forces co-operating with the navy in saving vessels 
may also be entitled to salvage. 
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CHAPTER XI. 

0f MMtn attlr 

This relationship is created in a variety of ways, depending upon tb 
nature of the service to be performed. Servants are generally the 
constituted agents of the master; and therefore most of the observa- 
tions on the law of principal and agent will apply to this subject also. 
The law recognizes various sorts or servants ; we shall therefore con- 
sider them separately. 


I. Apprentices. 

The term apprentice is derived from the French word apprendre 
to leam. 

Prior to the 54 Geo. Til. c. 96, no person could set up a trade 
without having been bound apprentice in his youth; but now that obli- 
gation is only in force where the bye laws or customs of a particular 
corporate town require it, or where a settlement under the poor laws 
is sought to be obtained. And now also, though formerly otherwise, 
any person may take an apprentice, even an infant, with the exception 
only of a feme covert. Yet even a feme covert sole trader in the city 
of London^ who is regarded as distinct from her husband for the 
purposes of trade, and is liable to the bankrupt laws, may take an 
apprentice. 

With respect to who may be compelled to be bound as an apprentice, 
we shall see hereafter how far a father has the right to bind nis child,* 
and how far parishes have power to put out poor children and we 
have already stiewn the law respecting sea apprentices.^ 

Any person may bind himself apprentice volimtarily, as an infant 
without his father’s consent; but his contract camiot render him liable 
to an action thereon, except in the city of London, it only subjecting 
him to the jurisdiction of magistrates. 

The number of apprentices that a man may take is in certain cases 
limited. Thus, a clothmaker, fuller, shearman, weaver, tailor, or 
shoemaker, can only have three aj^pentices to one journeyman. No 
hatmaker can have more than two, and those by indenture for seven 
years each; and weavers of stuffs in Norwich or Norfolk, shall have 
two apprentices only, and with these two journeymen also. 

The contract* of apprenticeship should always be in writing, though 
it is not always necessary that it should be by deed; for if it be ror 
more than a year’s binding or service, the Statute of Frauds requires 
it to be in writing, in order to ground an action thereon. But for the 
purposes of gaining a settlement it must be by deed, though it need* 
not he indented; and the writing should state all the particulars of the 
contract, and should be properly executed by both parties; and if by 
deed, it should be duly stamped.^ 

* Seepoft, tit. Parent and Guild. * See ante, tit MARiniiB Sxatb 

* See post, Parish Apprentices. ^ See ante, tit Stamps. 
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If an apprentice absent himself^ or neglect bis duty^ or commit any 
other breach of the stipulations agreed to be performed by him, the 
master may support his action against the parties (other than the 
infant) who are bound by the contract. And covenant lies against 
those parties on the apprentice not duly accounting; and if the ap- 
prentice, being an infant at the time of his being bound, on his coming 
of age, refuses to abide by the indenture (whi A he may do by giving 
a proper notice to that effect), the other parties are bound. Neither 
is a breach of covenant by the master any answer to an action brought 
by him, as the other party has his cross remedy on the covenant. 

If the master, however, put an end to the service by direct waiver 
or otherwise, then indeed no action can be maintained on the contract ; 
but if the contract were by deed, such termination can only be made 
by deed. It is not every little occasional absence that constitutes a 
breach of the contract, as being an act of unlawful absenting, but it 
must be a substantial absence; and therefore if it extend to merely 
half an hour beyond his time, that would be insufficient. 

The master is in like manner lidble to an action for any breach of 
duty on his part ; and he cannot justify to such action by a plea that 
the apprentice ran away, unless sufficient appears on the pleadings to 
justity the master in terminating the contract fwm the apprentice's 
conduct. 

If the apprentice is unwell, and there is a probability of his re- 
covery, the master must provide for him ; tbougn it is otherwise if the 
apprentice become idiot, or otherwise incapable of learning. During 
the term of the appr^ticeship the master is entitled to all tne earnings 
and gains which an apprentice may acquire by his labour, either in the 
service of another or in any employment on his own account; and for 
this purpose it is sufficient if he he an apprentice de facto, though not 
legally so constituted. If the apprentice be enticed away or harboured 
by another person, after notice to the latter to deliver him up not com- 
plied with, an action may be sustained by the master against him, if 
any damage can be shown to have ensued by reason of the loss of his 
services. 

If an apprentice be guilty of negligence or other misbehaviour, the 
master may exercise moderate correction, though he cannot delegate 
such authority to another person. But, in case of gross misconduct, 
it is better for the master to appl||to a justice, or the sessions, to dis- 
charge or punish him. In like manner the master is justified in using 
all means necessary for the defence of his apprentice. If the master 
be guilty of misusing or ill-treating an apprentice, the justices may, 
on complaint, where not more than ml. has been paid as the premium, 
discharge the apprentice from further serving him, and the master is 
liable to an action, and sometimes to an indictment for neglect or ill 
treatment. If the apprentice rob the master of property entrusted 
to him, it IS, by the 7 & 8 Geo. IV. c. 29, declared to be felony. 

Apprentices cannot in general be assigned from one master to an- 
other without all parties are consenting, except by the custom of 
London; though such assignment, if it take place, will not, as we 
have before s^n, take away the apprentice's right to a settlement. 
But a dissolution of the apprenticeship may take place by otfer ways 
* See Penn v. Ward, 2 Cr. M. & R. 330. 
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than tliose already pointed out : thus, it may be terminated by death, 
by bankruptcy, insolvency, &c. 

In case of the death of the master, it is doubtful how far the con- 
tract is at an end. It seems that the executors are bound to continue 
the performance of it in the best manner they can ; at least, they are 
liable to provide him with necessaries that are covenanted for by the 
contract. By the custom of Xondon, they are bound to pl^e him 
with another master ; and courts of equity will also, in some cases, 
compel the executors to return part of the premium. 

In case of bankruptcy, the 6 Geo. IV. c. 16, ^ 49, enacts, that 
where any person shall be an apprentice at the time of issuing the 
commission against the master, the bankruptcy shall be and enure as a 
<*omplete discharge of the indentures; and if any sum shall have been 
really and bond Jide paid by or on the behalf of such a pprentice to the 
bankrupt as an apprentice fee, it shall be lawful for the commissioners 
to order any sum to be paid to or for the use of such apprentice which 
they shall think reasonable, regard being had to the amount of the sum 
so paid by or on behalf of such apprentice to the bankrupt, and to the 
time during which such apprentice shall have resided with the bankrupt 
previous to the issuing of the commission. 

By the 20 Geo. II. c. 19, 33 Geo. III. c. 55, and 4 Geo. IV. c. 29, 
a summary jurisdiction is given to two justices of peace in the cases of 
complaints by and against apprentices upon whose binding not more 
than 25/. premium has been paid ; and the 32 Geo. III. c. 57 contains 
certain enactments as to parish apprentices upon whose binding out not 
more than 5/. has been paid. But doubts having arisen whether these 
acts applied to cases where no sum whatever had been given as a pre- 
mium, the act 5 &; 6 Vic. c. 7 was passed, which declares that all the 
said acts shall be taken to extend to apprentices where no sum or 
premium of apprenticeship is paid. 

Parish Apprentices , — Where the parents of children are not able 
to support them, the churchwardens and overseers, with the assent of 
two justices, may plaee out such children as apprentices, till twenty-one 
if a male, or till twenty -one or marriage if a female ; but they must 
not be under nine years old at the time of binding. 

Formerly they might be bound to any clergyman, gentleman, far- 
mer, or trader of the parish, in turn ; and 10/. penalty was attached 
to a i^fusal to take and provide for them. A power of appeal, how- 
ever, was given, to the sessions. But now, by 7 & 8 Vic. c. 101, § 13, 
poor children can no longer be put out as apprentices, under the 43 Eliz. 
or 8 & 9 Wm. III. c. 30, to parishioners unwilling to receive them ; 
all provisions in those and all other acts, general or local, for this 
purpose, being repealed. 

The child is first to be carried before two justices of the peace, who 
are to inquire whether the intended master resides w'ithin a reasonable 
distance, and who may examine the parents thereon, and into the 
character and circumstances of the master. No child is to be bound 
where the master resides above forty miles from the parents, or out bf 
the country, unless the child’s parish be more than forty miles in ex- 
tent, when under special circumstances, to be stated in the. indenture, 
they may be so bound. The binding must always be by indenture. 

2 M 
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II. Seuvants in General. 

There are several observations which apply generally to all who 
come under the denomination of servants, viz. clerks, domestics, hus- 
bandry servants, manufacturers, journeymen, artificers, labourers, 
and the like. Thus, the contract need not, in general, be in writing ; 
nor dois the memorandum or agreement require a stamp, except 
where the service is under articles of clerkship, which seems to be 
more like an apprenticeship than that species of service of which we are 
now speaking. The term is (with the exception of domestic service) 
generally held to be for a year, unless the terra of hiring, or the express 
contract, raise a different construction ; and in such cases the service 
cannot be put an end to before the end of the year, unless on the ground 
of misconduct. If the contract be for wages at so much per week, 
then it seems not to be a yearly hiring ; nor if at so much per month or 
half year. But if it is at so much per annum, to be paid half-yearly, 
quarterly, monthly, or by the week, it may be regarded as a yearly 
service. With domestic servants, however, the general understanding 
seems to be, that, in the absence of any contract to the contrary, the ser- 
vice is under any circumstances monthly, and may be determined by 
either party on a month’s notice; and if the service be determined 
otherwise without sufficient grounds, a raontli’s wages is forfeited by 
the party breaking the implied contract. If, in any case of service, 
the parties are either of them guilty of misconduct, the other is justified 
in putting an end to the service. Thus, if the servant disobey the 
master’s orders, or absent himself from home at night, or assault another 
servant, or being a female become pregnant, or being a male get a female 
servant with child, though the latter may have left the servlcej 

Whether a servant can be discharged on the ground of insanity is 
verjr doubtful. A servant’s marrying is no cause for discharge ; neither 
is sickness, though the master is not liable for the doctor’s bill. 

Any public crime, or even gross impertinence towards the master, will 
justify the determination of the service. And we may add generally, 
that where the contract ends, there ends also the right to demand wages. 

If any servant through negligence cause a house to be set on fire, he 
shall forfeit 100/. to the churchwardens, to be distributed among the 
sufferers, &c. ; and if he refuses to pay it, he shall be committed to 
prison for eighteen months. Stealing property entrusted to them is not 
a mere breach of trust, but is an indictable offence ; as is also the in- 
citing or soliciting a servant to do so. 

A master has no power whatever to beat such servants of whom we 
are now speaking, for any cause whatever. But masters and servants 
may justity assaults upon third persons in defence of each other. 

The liability of the master for the servant’s conduct and acts towards 
third parties will be more properly considered under the subject of 
Principal and Agent.* 

Where the term of service is not completed, if the servant absent 
hinjself, any person enticing or harbouring him is, after notice, liable 
to an action for the detainer, per quod servitium amisit 

' A master may sue for the seduction ® See Chandler, y, Broughton, 1 Cr. &. 
of his female servant. — Fores v. Wilson, M. 29; Maclaughlin v. Pryor, 4 Man. & 
Peake, 66. Gr. 48. 
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By the 6 Geo. IV, c. 10, § 48, it is enacted, that when any bankrupt 
shall have been indebted, at the time of issuing the commission against 
him, to any servant or clerk, in respect of wages or salary, it shall 
be lawful for the commissioners, upon proof thereof, to order so much 
as shall be due,. not exceeding six months wages, to be paid to such 
servant or clerk out of the estate; and such servant or clerk shall 
be at liberty to prove under the commission for any sum exceeding 
such last-mentioned amount. Upon this statute it has been held, that 
a son serving his father as clerk, at a salary of two guineas per week 
and two suits of clothes per annum, w^as a servant within this act and 
it has been extended to servants of persons who had been in trade only 
two months before the bankruptcy. But it seems only to apply to those 
wlio are yearly servants, and not to those who are retained weekly or 
by the month.* 

Owing Characters of Servants , — In no case can a master be com- 
pelled to give a character; but if he do so, and it be a false one, an 1 
a loss by robbery &c. ensue to the party hiring him, the former master 
is liable to an action for damages to the extent of the loss. And if a 
bad character be given maliciously of a servant, the servant may 
maintain his action for slander. By malice in law is understood an 
act not merely arising from moral bad feeling, but from the want of 
due care and caution ; but a mere erroneous character is not suffi- 
cient to justify the action, for express malice must be shown. 

By 32 Geo. II 1. c. 56, if any one personate the master, and give a false 
or counterfeit character of a servant, or falsely assert that a servant has 
been hired for a period of time in their employ, or rn service with 
another person, or was dischai-ged at any other time, or had not been 
hired in any previous service, contraiy to the fact, or any pei’son offer- 
ing himself knowingly under such false representations, shall, on con- 
viction, forfeit 20/., or may be committed for three months ; and the 
informer, who is entitled to half the penalty, is declared a good witness. 
But offenders discovering accomplices before conviction are indem- 
nified. 


III. Domestic or Menial Servants. 

Little remains to be said of this class of servants in particular, most 
of the law relating to them being contained in the preceding general 
observations. Magistrates have no peculiar jurisdiction over these 
servants, although it has been erroneousl)»^ supposed to be otherwise. 
The amount of their wages is always regulated by the contract between 
the parties ; but if there be no express or implied agreement upon the 
subject (as if the servant came merely on trial), he can claim none ; 
and it has been therefore held that a slave coming to England, thereby 
gaining his freedom, and continuing with his master without any stipu- 
hition as to wages, is not entitled to demand any. So if a servant comes 
in upon the understanding, that the amount of wages is to be settled 
thereafter, or that they should be such as the master should think fit, 
and no contract is subsequently made, no claim can arise for any 
wages. And if a servant has left; his master’s service for a consider- 
able time without claiming w^ages, the presumption is, that all wages 
have been paid, till the contrary be shown. 

* Exp. Humphreys, 3 Deii,Chit. Rep. ^ Exp. Skinner, 1 Mont, & Bli. 417. 
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Breakages . — A master cannot, without an express agreement to 
that effect, set off or deduct from the amount of wages the value of 
goods lost or broken by the servant's carelessness, however gross ; bid 
the master^s remedy would be by cross action.* 

Clothes . — Where a servant was engaged for a fixed sum and a suit 
of clothes per annurrif and was provided with a livery suit on entering 
into service, and was wrongfully turned away before the conclusion 
of the year, it was held that ne could not maintain an action of trover 
for the suit of clothes, as he had no property in the clothes till he had 
served the year. Lord Tenterden said, that if the plaintiff was dis- 
missed without reasonable cause, whereby he was prevented from be- 
coming entitled to this suit of clothes, he has his action for that.* 

IV. Artificers, Labourers, Journeymen, and Workmen. 

By 5 Eliz. c. 4, all unmarried persons, and all married persons 
under a certain age, not possessed of certain property, or not filling 
certain situations therein specified, are compellable to go into service; 
those who have been brought up to trades, in those trades ; and those 
who have not been used to trade in husbandry. And, by the same 
statute, labourers and artificers are obliged to work between March 
and Septeinl>er from five in the morning until between seven and eight 
o’clock at night, with the exception of two hours and a half for their 
meals in the meantime ; and in the other months, from sunrise to sun- 
set. All labourers and artificers may be compelled by the justices to 
work during the harvest months, on pain of 40«. And persons going 
out of their parish to work in harvest may be required to have a certifi- 
cate from their parish, so that they shall not gain a settlement in any 
circumstances in the district to which they go. In order to prevent 
these kinds of servants improperly quitting any service in which they 
are engaged, and to free the party subsequently hiring them, it is ne- 
cessary that they should have testimonials from their master to quit 
his service. Labourers improperly quitting service, and fleeing into 
another county, are liable to be taken up on process of capias, and to 
be imprisoned till they find sureties to perform the lawful service. But 
the provisions of this statute, though remaining unrepealed, have in a 
great measure fallen out of use, having been superseded by later re- 
gulations, or by a general acquiescence in their disuse, as being no 
loiter adapted to the circumstances of the times. 

There are many statutes relating to workmen in general, as well as to 
those of particular trades. Thus, the payment of their wages, though 
the amount of them is left to their contract, is especially provided for. 
They cannot be paid in bank notes of any kind, unless the servant 
agree, tacitly or otherwise, to accept them. Neither can they, by 
agreement or otherwise, be paid by goods in lieu of wages, under a 
heavy penalty on the master. Between clothiers and other workmen, 
the penalty is 20/. ; and between masters and workmen in the hat, fur, 
hemp, flax, mohair, silk, linen, woollen, fustian, cotton, lace, or iron ma- 
nufactures, or leather trade, it is 10/. A fine of 5/., to be paid to the 
master, is imposed on workmen of any kind leaving their work unfinished, 
except for non-payment of wages, or with the master’s consent. 

* 4 Camp. 134. » 3 Car, A P. 470. 
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The 6 Geo. IV. c. 9(j, after repealing former statutes on the subject, 
substitutes new regulations for settling disputes between masters and 
workmen, respecting wages, the hours of labour, the finishing of work, 
the finding of implements, and the compensation to be given for any 
new or altered manufacture ; which may be either by submission to a 
justice of peace according to mutual agreement, or by arbitrators nomi- 
nated, and whose award may be enforced, by justices. 

With respect to covibinatiom among rvorhmeny an entire repeal ol 
most of the old statutes has taken place, and the law has been re- 
modelled by the 6 Geo. IV. c. 129. This statute provides, that if any 
person shall, by violence to the person or property, or by threats or in- 
timidation, or by any other molestation, compel any journeyman to 
leave his employment, or not to return to his unfinished work, or pre- 
vent him from hiring himself, or compel him to belong to any club 
founded for that purpose, or to pay fines thereat, or by such means en- 
deavour to bring about any alteration in the settled mode of conduct- 
ing the manufacturing business in any way, he shall suffer imprisonment 
and hard labour for any time not exceeding three months. 

But this is not to extend to meetings at which the master is present, 
to fix the rate of wages or the hours of work, nor to such meetings 
among masters only for these latter purposes. Offendei's against this 
act may be compelled to give evidence against others in pari delicto, 
upon being indemnified from the consequences of such offence *, and 
justices may summon offenders, and, on the neglect to appear, may issue 
warrants for their apprehension, and impose the penalties of their crimes. 
And, by 9 Geo. I V . c. 31, § 25, persons committing assaults in pur- 
suance of a consuiracy against the above act may be imprisoned, with 
or without hard labour, for any time under two years. 

The system of* the employment of children in mctories has lately un- 
dergone legislative revision and considerable amendment. The 3 & 4 
Wm. IV. c. 103 provides, that children under eighteen years of age are 
not to be employed, except in lace manufactories, and in the packing 
of goods, between the hours of half-past eight at night and half-past 
five in the morning, nor more than twelve Jiours a day, and except 
where in a watermill time has been lost by want of water, which may 
be fetched up by three additional hours per day, and in other similar 
cases of accident. An hour and a half in the day is to be allowed for 
their meals. No child under ten years old is to be employed, except 
in silk mills ; and children under thirteen are only to work nine hours 
a day, and ten in the silk manufactories. They are to have holidays on 
Christmas-day and Good Friday, and eight other half days during each 
year. With every child employed the master is to have a medical cer- 
tificate of its ability to perform bodily labour. For the purpose of 
enforcing these regulations, ins|)ectors are appointed. 

Children under thirteen are directed to be sent to school by the master, 
&c., who is to deduct the expences (not more than \d. in each shilling) 
out of their wages. The manufactory is to be well limewashed in the in- 
terior once a year, unless the consent of the inspector is obtained to the 
contrary ; and heavy penalties are imposed on the master and his ser- 
vants for breach of any of these regulations. 

This act has been amended by 7 & 8 Vic. c. 15 ; and similar provi- 
sions are enacted as to calico print works by 8 & 9 Vic. c. 29. 
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CHAPTER XL 

df tfrintt|ial antr Agent. 

I. The Duties and Responsibilities of Agents. 

The relationship of principal and agent is constituted whenever one 
jjerson, having power to do any act, authorizes another person to do it 
for him in his name. In such a case the delegated authority cannot in 
general be again delegated hy the agent to a third person, though it 
may in some cases, as we shall see hereafter. An infant, or a married 
woman, though generally speaking incompetent to appoint an agent, is 
not incapacited ^m being an agent. 

Agency j how created, — ^Tlie agency is created either by parol or by 
writing; and it is either general, to do all acts; or general and 
special, to do all acts relating to a particular transaction ; or special, 
to do one single act. And the authority is limited, as where he is tied 
down to obey the particular instructions of the principal; or unlimited, 
as where he is entitled to use his own discretion. 

If his instructions are limited, he is bound strictly to follow them. 
If he exceed them and a loss ensue, he is liable, unless the principal 
adopt his act by any conduct on his part. If a gain accrues from the 
agent overstepping his authority, the principal shall in all cases have 
the benefit of it. 

An agent is bound to use all diligence and care in the execution of 
his trust, and to possess a competent skill in ordinary cases for the 
accomplishment of what he undertakes ; otherwise an action may be 
maintained against him. This observation applies to every kind of 
agent, be he broker, attorney, surgeon, or any other professional agent ; 
though it is questionable whether it would apply to a barrister or phy- 
sician, since these are honorary professions, tne members of which have 
no legal right to demand remuneration for their agency.^ 

In the absence of particular instructions, the agent is bound to fol- 
low the known customs of trade, as applicable to the particular circum- 
stances of his duty. 

His responsibility to his principal extends to all actual damage that 
the latter sustains, and to that only ; for a supposed or probable injury 
is not sufficient. If an act be omitted, which, if done, would not have 
entitled the principal to any benefit, or if it would have been a fraud 
on others, or in any way illegal, the omission forms no ground of action 
against the agent. 

A pratuitom agent even, that is, one who receives no remuneration 
for his trouble, is sometimes liable for the consequences of want of due 
care and caution on his part ; as where a gratuitous agent received the 
money of his principal, and placed it in his banker’s hands mixedly with 
his own, and the bankers failed, he was held liable for the loss.* And 
all benefits which an agent receives beyond his mere commission gene- 
rally belong to and are liable to be refunded to the principal. 

» See Tidd’s Practice, 9th edit. p. 85, and note/. 

• Massey v. Banner, 4 ^ad. 413 ; 1 Jac. & W. 241. 
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Factors and Brokers * — The preceding observations apply to all 
agents ; but there are agents of a mercantile description on whom other 
special duties attach ; as factors and brokers. The former are gene- 
rally entrusted with the possession as well as the disposal and manage- 
ment of the property ; the latter term seems in general (for the term 
has never yet been strictly defined) to apply to those who are engaged 
merely in the negotiation of contracts between parties. 

A factor is bound to take such reasonable care of the goods en- 
trusted with him as a man of average prudence would take of his own 
property, and such care only. He is not liable in cases of robbery, fire, 
tempest, or damage from accident which he could not have averted, 
unless the goods either ought never to have been in the place or situa- 
tion in which the accident happened, or ought to have been removed 
thence before that time. If he deposit the goods in a safe warehouse 
according to the custom of the trade, he is not liable to any damage, ' 

Factors, and consignees who act as factors, are in general bound to 
insure property entrusted to them to a proper amount and with a suffi- 
cient policy, unless directions are given to the contrary ^ and if they do 
not, they are liable to the loss; but if the insurance office fails, they 
are not accountable, if they had used reasonable care in the selection. 
Again, it is the duty of fiictors to see that all the custom duties on 
goods are duly paid, or else they may be liable for the consequences of a 
seizure. 

If an agent is employed to sell any thing for his principal, it is his 
duty to get the best price he can under the circumstances ; and to this 
end he is bound to exert that degree of vigilance and intelligence 
which might be expected from a prudent man in the management of 
his own business. If it be the usage of trade that he may sell upon 
trust, he is not liable to a loss in consequence, unless he knew the ven- 
dee to be a person of low credit. But in all cases the length of credit 
must be reasonable and customary. When the contract is ended, the 
principal ought to have as speedy a notice of it as possible. If the agent 

The agent is only liable to his principal tor the money arising troni 
a sale from the time he actually receives it, unless he gave credit im- 
properly ; but if the agent owning the vendee money sets off his debt 
against the price of goods sold, he is stopped from saying he has not 
received the money. 

If goods are shipped by an agent abroad to this country other than 
such as the principal ordered, it is the principaTs duty to give notice 
to his agent, and to return them. 

It is a fundamental rule, that an agent employed to sell cannot be a 
purchaser, nor vke versa ; because, if he were allowed, he could not have 
his mind wholly unbiassed, so as to give every advantage to his principal, 
as his duty required; and this rule, we shall see, extends to au 'persons 
in fiduciary situations, to trustees, mortgagees, assignees in bankruptcy, 
or even a solicitor for the party. 

A del credere commission is one in which an agent, in consideration of 
an additional premium, engages to insure to the principal, not only the 
solvency of the vendee, but the punctual discharge of the debt; and 

‘ Goods in the possession of a factor cannot be distrained for rent. Gilman, v. Elton. 
3 Brod. & King, 75. 
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therefore he is liable for it in the first instance, without prior demand 
upon the debtor; and in such case he is answerable for the produce of 
the sale or performance of the contract absolutely, A broker, though 
not acting under del creder^^ may by his mode of dealing become liable 
directly to his principal ; as, where be drew in his own name a bill on 
the purchaser in favour of the principal, and transmitted it to his prin- 
cipal, he was held liable as the drawer of the bill ; or where the broker 
does not discover the name of the principal or of the purchaser, he 
may make himself liable. 

If an agent be imposed upon by a forged order, and induced to pay 
the principars money, the agent is liable to pay it over again ; but not 
if he give credit in the usual course of trade, which afterwards proves 
bad. Again, a loss occasioned by an unauthorized disposal or ad- 
venture of the principars money, not prescribed by the usage of 
business, though intended for his benefit, falls on the agent; and if 
an agent having received money, either improperly deposit it in an 
unsafe custody, or, being authorized to deposit it, do so mixedly with 
his own money in his banker’s bands, and without any distinguishing 
mark, and the banker fail, the agent is liable. 

Another of the most principal duties of agents is to keep accounts 
regularly, and render them to his principal. If he has made interest 
or profit of the principal’s money, he must account for that also, and 
can take nothing for himself, save his stipulated reward. Even when 
an account has been dated and delivered, and a balance paid, upon a 
suggestion of either fraud or specific errors pointed out, the Court of 
Chancery will open the account within a reasonable time. 

Joint agents and joint principals are each considered as but one 
person ; and therefore one joint agent is liable for all the acts of his 
partner, even though the business were transacted wholly by the latter 
with the knowledge of the principal. 

Sow compelled to accouiit^ and Remedies against tAem.— Agents 
may be compelled to account, sometimes by a special action of assump- 
sit or of account,^ where there is a mutual account ; but if there is 
any intricacy or difficulty in the account, a bill in equity is the more 
usual and suitable proceeding to compel it. But the bare relation of 
principal and agent ia not sufficient to entitle the former to relief, if 
the matter is fairly triable at law; and therefore a bill filed for an 
account, and an injunction, must disclose a case of open and unsettled 
items, and not such merely as would form a ground of set-off to an 
action at law, otherwise the hill will be demurrable. 

For misconduct, neglect, or disobedience of instructions, the remedy 
is either an action on the case as for a wrong, or of assumpsit on the 
implied undertaking ; and in one or other of these actions the prin- 
cipal may recover compensation in damages for the injury suffered. 

With respect to the recovery of specific property in the hands of an 
agent, or wrongfully disposed of by him, an action of trover will lie 
against him in general. If, however, the agent becomes bankrupt, the 
case is materially altered ; for,hy the 6Geo. IV. c. 16, §72, it is enacted, 

^ The law presumes a promise on the part of a factor to account tor goods sent to 
him. Where therefore ho refuses to account for sales, the consignor may maintain 
assumpsit (Topham v. Braddick, 1 Taunt. 372); or he may have an action of account. 
See 1 Archbold’s Nisi Prius, 142. 
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that if any bankrupt, at the time he becomes bankrupt, shall, by 
the consent and permisBion of the true owner thereof, have in his 
possession, order, or disposition, any goods or chattels, whereof he 
was reputed owner, or whereof he had taken upon him the sale, alter- 
ation, or disposition as owner, the commissioners shall have power 
to sell and di^ose of the same : provided, that nothing herein shall 
invalidate or effect the transfer or assignment of any ship or vessel, or 
share thereof, made as a security for any debt, either by way of mort- 
gage or assignment, duly registered. 

it lias, however, been long settled that this does not apply to the 
case of a bare factor; though it may, notwithstanding tnis general 
principle, become a question of fact, whether the factor, by the reputed 
possession of the property, acquired a degree of false credit which 
imposed on the world, so as to bring him within the provision of the 
statute. If the factor’s asjsignees, therefore, detain the principal’s 
goods, an action of trover will lie, subject to any lien the factor had 
before his bankruptcy; or if they have been sold, and notes payable 
at a future day received by the factor, these, or even money which can 
be sufficiently ear-marked and distinguished, may be recovered from 
the assignees, as following the nature of the property which produced 
them. This exemption from the effect of bankruptcy is not confined to 
goods alone; but specific securities deposited with an agent for any 
specific purpose, as to answer former bills outstanding, follow the same 
rule ; and these in like manner may be recovered by action of trover, 
or by petition in bankruptcy. But money which has been actually 
received by a bankrupt agent, and mixed with his own funds without 
ear-mark, cannot be separated from the bankrupt’s estate, but the prin- 
cijial must come in and prove his debt like any other creditor. 

II. The Bights of Agents. 

Tlicir Pemuneration , — With regard to the rights of agents, their 
commission is either regulated by contract, or by usage, or by act of 
{larliameni. By the 12 Ann. stat. 2, c. 16, the rate of brokerage to 
be taken by brokers or solicitors for procuring a loan is limited to 

for every 100/., or | per cent, under 20/. penalty ; and by 17 Geo. III. 
c. 26, 10.S. is allowed them for procuring a loan on an annuity. But 
it has been lield, that a solicitor advancing his own money is not en- 
titled to any such commission. If there is no usage adapted to the case, 
and there is no contract express or implied, no commission whatever 
can be recovered; and that even when labour was performed under a 
resolution, that any service to be rendered by him should be taken 
into consideration, and such remuneration made as should be deemed 
right.” 

If the contract or business which the agent is employed to manage 
bo illegal, and in seeking the recovery of any reward the proof of that 
illegality must necessarily come to the knowledge of the court before 
which the question is tried, the illegality of the transaction will at 
once form an obstacle to the recovery of commission. The right to 
reward might also be forfeited by the conduct of the agent, as by negli- 
gence or unskilfulness, whereby no benefit arises to the principal from 
the transaction, or even the neglect to keep accounts, or if he depart 

2 X 



J?80 Principal and Agent, 

from the character of* an agent, and act adversely to him in any part of 
the transaction. So also it the agent be made the princi pal's executor; 
or if a servant engaging to devote his whole service to his principal, 
hire out his services to another party. 

By the usage of ti*ade, a ship-broker is not allowed to charge a ship 
owner for commission unless the charter-party l^e actually entered into, 
although it might be the fault of the principal that it was not completed; 
and if, for executing a charter-party, the commission is to be a per-centage 
on the freight earned, if nothing is earned nothing can be recovered. 

Bankers are usually allowed a per-centage for agency above 6L per 
cent for interest on advances, if made ho7ui fide, and not as a mere 
cloak for usury. Where the lender was not a banker nor engaged in 
trade, and although the money lent was the agent’s, and not that of a 
third person, yet he was allowed to charge commission also.' And 
where a bill broker, in order to get a bill discounted at 4/. per cent, took 
upon himself the responsibility of indorser, and charged his principal 
with 6L per cent discount, which was the lowest sum for which he could 
have done the business except for his indorsement, it was held that, 
although he also charged IO 5 . per cent for his trouble, it was not usury, 
and that he was entitled to charge it as his del cj'edere commission.* 

Advances hy them, — Agents are also entitled to be reimbursed all 
advances made in the regular course of a legal emplo}Tnent, as for 
duties paid, warehouse-room, &c. ; and for any advances made in cases 
of urgency, where the advice of the principal could not be obtained in 
time, and they were necessary. He cannot recover for mere voluntary 
and officious payments, or if they become necessary by reason of his own 
prior unwarranted acts ; and therefore it may be taken as a general rule, 
that, to entitle the agent to indemnity, the disbursement made must be 
justified by express or imjdied instructions, or by the sul)sequent acqui- 
escence of the principal. And payments made to third persons, after 
notice of an act of hankimptcy of the principal, are not recoverable. 

Lien, — Agents have a general lien on the property of the principal in 
their hands, for any thing that is due to them from him. We shall 
consider this subject more fully in a subsequent part of the work.^ 

Ill, The Agent’s Authority; and the Obligations of Principals, 

IN RESPECT of THEIR AgENTs' AcTS, TO ThIRD PeRSONS. 

The authority of agents must sometimes be by writing, and it may 
sometimes be given by parol. Corporations aggregate must, in general, 
appoint their agents in the former manner; but merely for its inferior 
or ordinary services, as those of a servant &c., or to do such acts as are 
in the ordinary course of its business as a corporation, parol is sufficient. 
Thus, the Bank of England may without deed authorize agents to make 
and sign in the name of the corporation bank notes, bills, &c., being in 
the ordinary course of their business. A parol appointment without deed 
is sufficient for a receiver; and so is an appointment of auditoi-s. In 
such manner a corporation may also appoint a bailiff to distrain ; but a 
corporation cannot authorize the seizure of forfeited goods, except 
under the common seal. But they may appoint an attorney upon re- 
cord without deed. In bankruptcy, by 6 Geo, IV. c. 16, 1 40, corpora- 
« Exp. Gwyn, ^ Dea. & Ch. 12. » Exp. Gow, 2 Den. & Ch . 240. » See po#/, 890. 
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tions may prove by an agent, of whose appointment the only proof re- 
quisite is his own oath ; but no agent can vote in the choice of as- 
signees, except under a power of attorney. 

An agent cannot, in general, bind his principal by his signature to 
a deed, unless his appointment were also by deed, even though the prin- 
cipal admit the appointment. And under the Statute of Frauds, 29 
Car. II. c. 3, an agent’s appointment must be in writing to enable him 
to make or create leases, estates, or interests of freehold, or terms of 
years, or any uncertain interest, other than leases under three years, in 
messuages, lands, tenements, or hereditaments, or for surrendering the 
same, except copyhold interests. But by § 4, for the purpose of charging 
executors or aaministrators out of their own estates, or to charge any 
])ei*son for the debt or default of another, or upon a marriage agree- 
ment, or on any contract or sale of lands, tenements, hereditaments, or 
interests in and concerning them, or upon any agreement not to be per- 
formed within a year, although the instrument must be in writing and 
signed, the agent signing need not be authorized by deed. And there- 
fore, although a lease or other document ci'eating interests as in the 
iirst three sections must be signed by an agent authorized in writing, 
yet such written authority is not requisite to render valid a contract or 
agreement for a lease &c. So it is also in tlie common case of an auc- 
tioneer, who hinds the parties, by his signature to the contract, to the 
future execution of the deeds requisite to complete the purchase. In 
other cases a parol, or at most a written authority, is in general 
sufficient without a deed. 

An authority may sometimes be created by implication merely, as 
from previous employment of the agent in similar acts; and in this in- 
stance the agent rather assumes the position of a servant towards his 
master, and the act of the servant is regarded as the act of the master 
himself, upon the principle that he who accredits another by employing 
him must abide by the effect of that credit. Thus, if a master always 
sends his servant to buy things with ready money, the master is not 
responsible for things ordered by the servant wrongfully on credit, 
altnough they afterwards come to the master’s use ; but it is otlier- 
wise if the master generally sends his servant to order goods on credit, 
or sometimes on credit and sometimes for ready money; for in these 
latter cases the master will be liable to whatever extent the servant 
surreptitiously orders goods, and although the goods do not come to 
the master s use, as the party giving credit has no mode of distinguish- 
ing for what he is to ffive the master credit, and for what not. This 
principle applies equally to all other cases where authority is impliedly 
given to the agent; as if a clerk is in the habit of drawing or accepting 
bills in his employer’s name ; or if a broker, usually employed to buy 
goods, sells them again, the master or principal is in both cases bound. 

Such being the obligation of the principal, he may in general in like 
manner incur responsibility after the agency is ended, unless there be 
actual or constructive notice to the party giving credit; and there- 
fore in all important agencies the termination of them should be ad- 
vertized in the Gazette, or by circular letters. An authority may also 
be presumed from subsequent acquiescence or assent. 

We have before shown, that an agent’s authority cam^t in general 
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be delegated to another by him; and it follows, that an authority 
given to A, B, and C jointly cannot be executed by any of them without 
Si joining in it. 

As to the form in which the authority is to be exercised : — If it be 
under power of attorney, it must be done in the name of the principal. 
If it be a bare act, as tie surrender of a copyhold, or the execution of 
a deed, it is sufficient if it be stated to be done by the agent for or 
on behalf of the principal. But with regard to a contract entered 
into by an agent, it should appear that the principal does the act, and 
therefore it Siould^be made in his name. 

The authority of an agent to bind his principal continues only 
during the agency, except as before mentioned; and the determination 
of it may take place by revocation, by effluxion of time, or by per- 
formance of the commission. A jx)wer of attorney is in general re- 
vocable at pleasure, unless it is coupled with an act giving the agent 
an interest in the transaction, as wnere it forms part of a security. 
The death or bankruptcy of the principal will, in general, be an abso- 
lute revocation of a power of attorney, unless, as before observed, 
it be coupled witli an interest. 

An authority is to bo so construed as to include all necessary and 
usual means of executing it with effect; but a power of attorney is 
always to be performed to its very letter, the law giving it a strict in- 
terpretation. 

The employment of an agent or factor under general terms being 
exclusively to buy and sell, he had formerly no right to pledffc the 
property; and it was repeatedly decided, that a principal might recjover 
back goods on which an advance of money had been made by a third 
party, without being bound to repay such advance, and that notwith- 
standing such third party was wholly ignorant that the individual 
pledging the goods held them as a mere factor or agent. It had also 
been held, thSat the purchasers of goods from factors or agents not 
vested with a power of sale, though that fact was unknown to the pur- 
chaser, might be liable to pay the price of the goods a second time to 
the real owner. To remove these hardships, and to jilace the contracts 
between factors or agents and third parties on a sounder footing, the 
4 Geo. IV. c. 83, and G Geo. IV. c. 94, M'ere passed; by which it is 
provided, that any person in possession of any bill of lading, India 
warrant, dock warrant, warehouse-keeper’s certificate, wharfinger^s 
certificate, warrant, or order for delivery of goods, shall be deemed the 
true owner of the property, so far as to give validity to any contract 
for the sale or disposition of the same, or for the deposit or pledge 
thereof as a security for any money or negotiable instrument advanced 
thereon, with any person who shall not have notice, by such docu- 
ments or otherwise, that he is not the real owner. And, by § 4, 
any person may contract with an agent entrusted with goods for 
the purchase of them, and may receive and pay for the same to such 
agent, and such contract and payment shall be binding against the 
owner, notwithstanding notice that the person making the contract 
is an agent, provided such contract and payment be made in the usual 
and ordinary course of business^ and the purchaser at the time of the 
sale or payijj^cnt had no notice that the agent was not authorized to sell 
such goods or to receive' the said purchase money. 
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But, notwithstanding these acts, the law did not afibrd that facility 
and security to fjansactions with agents which the interests of commerce 
appeared to require. The system of making advances on ^oods had 
become an usual and ordinary course of business, especially with 
regard to foreign trade; and it was deemed desirable that parties 
dealing with agents having possession of goods, or documents entitling 
to goods, should be protected as against the principals with respect to 
any advances they might make thereon. By the 6 Geo. IV. c. M, the 
sales of goods by agents as such were, with some limitations, protected ; 
but an equal protection was not afforded to advances made on the secu* 
rity thereof. Moreover, the law did not allow such advances to be 
made on th ) possession of goods, but only on the possession of docu- 
ments entit ing to goods. Neither did it protect the exchange of secu- 
rities; anc , besides, many uncertainties existed with respect to the 
constructic n of the law, which had given rise to much litigation. To 
supply tin se deficiencies, therefore, and to place the law on a more 
clear and < .ertain basis, the 5 & 6 Viet, c- 39 has been recently passed, 
which, fre m its great importance, we shall here give at length. 

The de iciencies of the former law are first stated in the preamble, 
which redtes that Whereas by the act 6 Geo. IV. c. 94, validity is 
given unier certain circumstances to contracts or agreements made 
with per jons entrusted with and in possession of the documents of title 
to goods and merchandize, and consignees making advances to persons 
abroad wlio are entrusted with any goods and merchandize are entitled 
under certain circumstances to a lien thereon; but, under the said act 
and the present state of the law, advances cannot safely he made upon 
goods or documents to persons known to have possession thereof as 
agents onlg: and whereas by the said act it is further enacted, ^ that it 
shall be lawful for any person to contract with any agent entrusted with 
any goods, or to wdiom tlie same may be consigned, for the piuxliase of 
any such goods, and to receive the same of and to pay for the same to 
such agent, and such contract and^ay merit shall he binding upon and 
good against the owner of such goods, notwithstanding such person 
shall have notice that the person making such contract, or on whose 
behalf such contract is made, is an agent, provided such contract or 
payment be made in the usual and*ordinary coarse of business, and 
that such person shall not, w^hen such contract is entered into or pay- 
ment made, have notice that such agent is not authorized to sell the 
same, or to receive the said purchase money and whereas advances 
on the security of goods and merchandize have become an usual and 
ordinary course of business, and it is expedient and necessary that rea- 
sonable and safe facilities should be afforded thereto, and that the same 
protection and validity should be extended to bon^l fide advances upon 
goods and merchandize as by the said recited act is given to sales^ and 
that owners entrusting agents with the possession of goods and mer- 
chandize, or of documents of title thereto, should, in all cases where 
such owners by the said act or otherwise would be bound by a con- 
tract or agreement of sale, be in like manner bound by any contract or 
agreement oi pledge or lien for any advances bond fide' made on the 
security thereof : and whereas much litigation has arisen on the con- 
struction of the said act, and the same does not extend to protect eds- 

2 If 3 
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or in accepting or procuring such advance as aforesaid, shall be. 
deemed guilty of a misdemeanor, and, being convicted thereof, shall 
be liable, at the discretion of the court, to any of the punishments 
which the court shall award, as hereinbefore last mentioned. Provided 
nevertheless, tliat no such agent shall be liable to any prosecution for 
consigning, depositing, transferring, or delivering any such goods or 
documents of title, in case the same shall not be made a security for or 
sulyect to the payment of any greater sum of money than the amount 
which at the time of such consignment, deposit, transfer, or delivery 
WM justly due and owin^ to such agent from his principal, together 
with the amount of any bills of exchange drawn by or on account of 
such principal, and accepted by such agent. Provided also, that the 
conviction of any such ag^t so convicted as aforesaid shall not be re- 
ceived in evidence in any action at law or suit in equity against him. 
And no agent entrusted as aforesaid shall be liable to be convicted by 
any evidence whatsoever in respect ^ any act done by him, if he shall, 
at any time previously to his being indicted for such offence, have dis- 
closed such act on oath, in consequence of any compulsory process of 
any court of law or equity in any action, suit, or proceeding which 
shall have been bond jCde instituted by any party aggrieved, or if he 
shall have disclosed the same in any examination or deposition before 
any commissioner of bankrupt. 

Section 7 provides also, that nothing herein contained shall prevent 
such owner as aforesaid from having the right to redeem such goods 
or documents of title pledged as aforesaid, at any time before such 
goods shall have been sold, upon repayment of the amount of the lien 
thereon, or restoration of the securities in respect of which such lien 
may exist, and upon payment or satisfaction to such agent, if by him 
required, of any sum of money for or in respect of which such agent 
would by law be entitled to retain the same goods or documents, or 
any of them, by way of lien as a^inst such owner, or to prevent the 
said owner from recovering of and from such person witli wdiom any 
such goods or documents may have been pledged, or who shall have 
any such lien thereon as aforesaid, any nalance or sum of money 
remaining in his hands as the produce of the sale of such goods, 
after deducting the amount of the lien of such person under suen con- 
tract or agreement as aforesaid. Provided always, that in case of the 
bankruptcy of any such agent, the owner of the goods which shall have 
been so redeemed by such ofvner as aforesaid shall, in respect of the 
sum paid by him on account of such agent for such redemption, be held 
to have paid such sum for the use of such agent before his bankhiptcy ; 
or in case the goods shall not be so redeemed, the owner shall be deemed 
a' creditor of such agent for the value of the goods so pledged at the 
time of the pledge, and shall, if he think fit, be entitled in either of 
such cases to prove for or set off the sum so paid, or the value of such 
goods, as the case may be. 

By sect. 8, in construing this act the word person*^ shall be {aken 
to d^ignate a body corporate or company as well as an individual. 

^ By sect. 9, it is provided, that notning herein shall be construed to 
give validity to or in anywise to affect any contract, agreement, lien, 
pledge, or other act or thing made or done before the passing of this act. 
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Ab between the principal and a third person dealing with the agent, 
the former cannot in general be discharged from liability by agreement 
between him and his agent, unless the conduct of the third par^ testi- 
fies a dealing with and trusting of the aj^ent rather than the principal* 
If an agent do not disclose the name or his principal, the third party, 
supposing the agent to be principal, on discovering before payment the 
true state of the case, may either elect to regard the agent or principal 
as his debtor ; but not if he lie by after the disclosure, and suffer the 
principal to settle with the agent. But if the third party know the 
agent to be such, but not for whom, it is questionable how far he may 
come against the others. 

Representations of agents, to bind the principal, must be made at 
the time of and with rcmrence to the particular transaction ; and notice 
to an agent is notice to his principal, even where he acts for both 
parties ; and this, whether the notice is expressed or implied. So an 
agent’s declarations and admissions are sufficient 

If money is due upon a written security, it is the duty of the debtor, 
if he pay it to an agent, to see that the latter is in possession of the 
security ; if he be not, he may be called on to pay the money a second 
time. When not on written security, the authority of the agent de- 
pends on the principles already shown in regard to general agency, 
and payment to an agent properly authorized is sufficient; and in like 
manner delivery of goods to an agent is sufficient. 

The principal is, like a master, in general nr/% liable for the neg- 
lect or fraud of the agent. Thus, a master is liable for the unskil- 
fulness of the agent, as a master smith for the injury to a horse, the 
exercise of an unruly horse, unskilful driving, Ac. &c. ; and that al- 
though a third or fourth party be employed through the first agent. 
As, where A employed B to repair a house, who contracted with C to do 
the w ork, and C contracted with D for the materials, and D left them 
in the road, so that an accident happened to E ; E recovered against A. 
But whether, where A hires for the day a carriage and horses and 
coachman of B, and an accident liappcus by the driver’s neglect, A or 
B is liable, is unsettled, and w^as the occasion of the memorable con- 
flict of opinions betw een Chief Justice Abbott and Justice Littledale 
on the one hand, holding A not liable, and Justice Bay ley and Justice 
Holroyd on the other. ^ 

The responsibility of the master only extends to those acts within 
the scope of the agent’s employment ; neither is he liable for the nnlful 
misconduct of the agent. The master is not liable for the criminal acts 
of his agent, unless the latter were expressly commanded by him to do 
the act. 

The law of libel, however, introduces an exception to this rule; for 
where the proprietor of a publication was so far absent at the time, 
that it was morally impossible he could have sanctioned the inser- 
tion of the libel, he was nevertheless held liable on an indictment for his 
servant’s act. 

As to the benefit that enures to the principal from his agenfs acts, it 
may generally be taken as a rule, that where the principal would be bound 
by the agent’s acts, he would also be entitled to take advantage of them.^ 

» Laugher v. Pointer, 5 Bam. & C, 547, in which case all the authoritiee are fully irone 
into. * See Puley’s Principal and Agent. 
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CHAPTER XII. 

Attortifi; atilr eiitnU 

Attorneys- AT-LAW and solicitors, are another species of agents, who 
form with their clients a relationship to which most of the foregoing 

f eneral remarks on Principal and Agent are applicable ; there are, 
owever, some particular duties arising from this connexion which 
require a separate consideration. 

Formerly the parties to a suit were not permitted to appear by at- 
torney without the king’s special warrant, but were required to attend 
the court in person. But by the statute of Westminster, 13 Edw. II. 
c. 10, a general liberty was given to all persons for this purpose. 
Attorneys increased in number very rapidly thenceforth ; and there- 
fore by 3 James I. c. 7, § 2, it was enacted, that none should be ad- 
mitted unless brought up in the courts ; and at length, by 30 Geo. II. 
c. 19, with other prior statutes, that no one should act as attorney in 
any law proceedings, in any court where attorneys are usually ad- 
mitted and sworn, unless he had been bound by contract in %Triting 
to serve as clerk for the space of five years to an attorney duly ad- 
mitted, and had been examined, sworn, admitted, and enrolled, under 
penalty of 501, 

The law relating to the admission of attorneys and solicitors has 
been lately consolidated by 6 & 7 Vic. c. 73, all former acts on the 
subject being thereby repealed. This act enacts, that no person shall 
act as an attorney or solicitor, or as such sue out any writ or process, 
or commence, carry on, or defend any action, suit, or proceeding in 
any court of law or equity, in England or Wales, or act as such in 
any matter civil or criminal, without having been admitted and 
enrolled, and otherwise duly qualified according to the regulations 
of the act. 

In order to such admission and enrolment, the party roust have 
been bound by contract in writing to serve, and have duly served, 
as clerk for five years to a practising attorney or solicitor ; during 
the whole of which service he must have continued and been actually 
employed in the proper business, practice, or employment of such 
attorney or solicitor. 

It is provided, however, that a clerk bound for five years may 
serve part of the time (not exceeding one year) as pupil with a prac- 
tising uarrister or a certificated special pleader, and also in addition 
thereto, or instead thereof, a year with the London agent of the 
attorney or solicitor to whom he was bound. 

It is also provided, that a person who has taken the d^ree of 
Bachelor of Arts, or of Laws, at either of the universities of Oxford, 
Cambridge, Dublin, London, or Durham, may be admitted after 
having served a clerkship of three years only, one year of which roay 
be with the London agent of the attorney or solicitor to whom he was 
bound. 

An affidavit of the due execution of the articles roust be made by 
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the attorney or solicitor to whom the clerk is bounds and filed within 
six months after their date with the proper officer; who enrols and 
registers them, making at the time a memorandum of the date of 
filing both upon the affidavit and the articles. This affidavit, as well 
as an affidavit of due service under the articles, must be produced at 
the time the clerk applies for admission. 

Before admission, the clerk is examined as to his fitness and capa* 
city to act as an attorney or solicitor by persons appointed for that 
purpose by the judges, called Examiners. Upon their certificate of 
liis competency, a fiat is issued for his admission, which takes place 
before one or more of the judges of the court, by whom the necessary 
oaths are administered and his admission is signed ; and his name is 
then entered on the rolls of the court. 

When thus entered and enrolled, before beginning to practise as an 
attorney or solicitor, he must take out the necessary certificate from 
the Stamp Office, and this must be renewed annually. Persons 
practising without such certificate are unable to recover for any 
business done by them ; they are, moreover, liable to a penalty of 
50/. by the Stamp acts. 

No attorney or solicitor is allowed to have more than two clerks 
under articles with him at the same time, nor to take or retain any 
clerk after he shall have left off practising, or whilst employed him- 
self as a writer or clerk by another attorney or solicitor. If he 
become bankrupt or insolvent, or remain in prison for twenty-one 
days, the clerk may be discharged from his contract, or assigned to 
another person, upon application to a court of law or equity. 

An attorney duly admitted in any one of the superior courts of law 
at Westminster is entitled to be admitted and practise in any other 
court upon signing the roll thereof ; in like manner a solicitor ad- 
mitted in the Court of Chancery may practise in any inferior court of 
equity, or in the Court of Bankruptcy, upon signing the roll of such 
court. 

No attorney or solicitor can, either in his own name or in the name 
of any other, sue out any writ or process, or commence or prosecute 
or defend any action or suit, while a prisoner in any gaol or prison, or 
in the rules thereof, upon pain of being deemed guilty of a contempt 
of court, besides being incapable of recovering his fees. 

Attorneys are not to act as agents for, or suffer their names to be 
used by unqualified persons, on pain of being struck off the rolls ; and 
the unqualified person may be committed to prison. And they can- 
not enter into partnership with unqualified persons. 

An attorney duly admitted and enrolled becomes an officer of court, 
and has many privileges. He is presumed to be always present in 
his court. He may always, when plaintiff, sue i^to own court, and 
may lay and retain the venue in Middlesex. Wnen defendant, he 
must be sued in his own court ; but he cannot change the venue. 

An attorney is also exempt from many offices, such as sheriff, con- 
stable, &c. ; but not from militia service, as he can serve by snb- 
stitute. He cannot be a justice of the peace for any county ; but this 
does not extend to cities or towns, whether counties of themselves or 
otherwise. 
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These privileges are, however, confined to practising attorneys, since 
they are rather fi>r the benefit of his clients than of the attorney himself. 
Ani the privileges as to the mode of being sued are generally gone by 
the plaintiff being also attorney of another court. 

They are also subject to some disabilities. A practising attorney 
cannot hold the offices of under-sheriff, sheriflTs clerk, or bailiff of 
sheriff or of liberties, or clerk of the peace, nor be lessee in ejectment, 
nor bail for any defendant, nor a justice of the peace, nor a commis- 
sioner of land tax. Attorneys who embezzle their clients* money arc 
in general excluded from the benefits of the Insolvent Debtors act; and 
while in prison for debt &c., they cannot practise. But bankruptcy 
has not such an effect.^ 

An attorney has no right to interfere with the duties of a magistrate 
^ his own jus tice room j and therefore, w^iere a criminal information 
was moved for against two justices, on the ground of their having de- 
prived the defendant of legal assistance by excluding his attorney from 
the justice room (no corrupt motive being imputed to the magistrate), 
the Court of King*s Bencti refused to interiere. Bay ley J. said, it 
might be a different. thing where counsel are cmpjqjejbut an attorney 
at all events has no right to be present. ^ 

And in R. v. Barron (3 B & A. 432), it was decided by the 
Court of King’s Bench that an attorney has no right to be present 
during the investigation of a charge of felony belore a magistrate. 
The presence of an attorney on such occasions is o^n permitted as 
a matter of courtesy ; his assistance is sometimes desired ; and if his 
advice or opinion is asked, it is proper for him to give it; but he is 
not to take leave, uninvited, to obtrude his comments upon the case.^ 

So also in. Cox v. Coleridge (I B. & Cres. 37) it was decided that a 
prisoner, when examined before magistrates on a charge of felony, is 
not entitled, as of right, to have a person skilled in the law present as 
an advocate on his behalf, it being a preliminary investigation only, 
and not conclusive upon him. 

But an attorney has a right to be present on behalf of a par^jac- 
cused the hearing of an inforniation^ wh is a 

judicial prdceedihg. ’ “ ' 

We how proceed to discuss briefly their duties towards their clients. 
Care, skill, and integrity are required of them, as of other agents. 
They are not liable for mere mistakes and errors of judgment more than 
counsel are, where they act with care and integrity ; but, without these, 
they are liable for a loss in*conseque.nce falling on the client. If the 
attorney’s conduct be gioss, the courts will in general interfere sum- 
marily against jiim ; but , pot otherwise. 

Where an attorney otice appears for a party, he cannot withdraw 
himself, even aiy^ugh the client neglect to provide him with money. 
Neither in chajpipy, 4f he refuse to go on with the suit, has he any 
lien on papers So its to obstruct the tjoui-se of the suit, nor any lien for his 
costs on tne fund in court. Thus, in equity, a solicitor was ordered to 
pay all the costs occasioned by his refusing to appear for defendant at 
the hearing pursuant to his undertaking, and the costs of the appli- 

* £xp. Brown, 2 Ves. J. 68. ^ R v. A & B. Ji. of Staffordshire, 1 Chit, Hep. 217. 

» Per Abbott C. J.^S. BAA. 488. 
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cation and w here the plaintiff chan ges hih s<^licLt^.t^^ 
citor h aslio to sto p Kim from proceeto^tilLkis_C<3ft 

A solicitor refSHn^bl^^ ciause was ordered to permit tBe 

client to inspect papers in his possession at all reasonable timw, with- 
out any undertaking on his part to proceed to taxation of his bill ;* and 
he will be ordered, though his bill of costs is not paid, to deliver up 
the papers to the present solicit^' of the the latter undertaking 

to hold them subject to the former sOlicitoi’^ lien, for what shaH be 
found due to him on the ^xation of his bill. ^ offer on the part of 
the former solicitor, after the motion made to jnocee^ the cause, 
will not prevent the court from ordering him to deliver up the papers cm 
the terms above mentioned.* 

A solicitor, having refused to allow a deed in his possession to be 
proved on behalf of plaintiff, because he had a lien on it for costs due 
from defendant, was ordered to produce the deed at his own expence, 
and pay all costs consequent on nis refusal.^ ' 

A solicitor has no lien upon the will of his client, and cannot refuse 
to produce a deetl executed by the client in his favour, containing a 
reservation of a life interest, and a power of revocation.^ 

Generally, a solicitor discharged by his client, or his representatives, 
is not bound to produce the papers in his possession for the purposes 
of the cause, his bill of costs not being paid.7 But where a party 
has a pressing necessity for papers in the hands of his solicitor, the 
court will order (hem to be delivered up, upon a deposit being made, 
sufficient to cover the amount of the solicitor's bill and the costs of 
the taxation.® 

A solicitor having declined to act for his client has no lien for his 
costs upon a fund in court.9 But on a party changing his solicitor, the 
former solicitor has a lien for his cOsts upon papers in his hands ; but 
he cannot otherwise stop the progress of the cause till he is paid.^® 
Nor is he entitled to compel payment of his costs by refusing to per- 
mit such inspection of the papers in his hands, or such production of 
them before the court or the master, as may be necessary in the conduct 
of the cause. 

A clerk in court and solicitor reftising to continue the conduct of a 
cause until his fees were paid, was ordered to produce an office copy 
of the bill to be marked by the six clerks, so that an answer might be 
filed.i« 

When writings come to an attorney’s hands in the way of his busi* 
ness as attorney, a court of common law, on motion, will rule him to 
deliver them back on payment of what is due ; but otherwise if they 
come to him in another capacity, as steward of a mmior, especially 
where there are disputed accounts between the parties, such being the 
proper subject of a hill in equity . 

‘ Cook V. Broomhead, 16 Vee. 133. ^ Lord v. Wormleighton, 1 Jac. 560; 

3 0*£)ea y. O’Dea, 1 Sclio. & L. 315. Medfeam v. SowerbjTl i^aa. 64. 

* Moir T. Mudie, i S & S. 282: ^ GJutton y. Pardon^ 1 Turn. A R. 804. 

* Goleg^niye y. Manley, 1 Turn. A E,400. • Creswell y. Byron, 14 Vea. 271. 

< Brasnngton y. BisMuigion, 1 S. A Merreweather v. Mellidi, 13 Yea. 161. 

455. Twort y. Bayr^l, Id. 196. • 

* Bald) y. Symei, 1 Turn. A 87 ; and Conunerell y. Poyntoiu 1 Swan. 1, 

aee Tyler V. Drayton, 2 S. AS.809. Mayne y. Hawkey, 3 Swan. 98. 

2 o 
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A solicitor lias a lien for his costs on a fund in coiict prc^up^ by 
his exertions; and therefore when, on a bill for discdVer; in ni4 
of a defence at law, an injunction was granted on terms, one of 
which was the payment of money into court, and an answer was 
afterwards Bled, and the action at law being subsequently tried a 
verdict was found for the defendant; it was held that the solicitor 
for the defendant in equity had a lien on the fund for the costs of the 
discovery. But where the solicitor putting in the answer was removed, 
and bis demand was paid, and another solicitor employed, it was con- 
sidered that the funa was exonerated to tliat extent, and the latter 
solicitor had not any lien for the costs of the former solicitor, though 
paid by him.^ 

Where plaintiff’s solicitor, with notice, suffers the defendant to satisfy 
the demand of his client, without making effectual provision for pay. 
ment of his costs, the court will not suffer him to proceed in a suit 
against the defendant for recovery of them.* 

The lien of a solicitor upon a fund in court which is the result of the 
proceedings cannot be defeated by the subsequent insolvency of the 
client.® 

A solicitor has a lien on papers delivered to him as such, but not on 
those delivered to him as steward.* 

A solicitor claiming lien on a deed cannot be compelled to produce 
it at the hearing of the cause, without a subpoena duces tecum,^ But 
whether the proceedings under a commission of bankrupt that has been 
su^rseded are subject to the solicitor’s lien, qu?^ 

Whether a solicitor’s lien for his costs on a fund in court is general, 
or is confined to costs of a particular suit, qu? In Lann v. Church^ 
it was held that he had not. Solicitor having in his possession the in- 
strument on whicfi his client’s right to the fund rests, he has a general 
lien on the fund.^ But a solicitor’s lien does not extend to debts that 
are not due to him in his professional character. 

If an attorney (being concerned as well for mortgagor as mortgagee) 
has been appointed receiver of rents and profits of mortgaged estates, 
and on the order made for delivery of possession there is tqund to be 
a balance remaining in his hands beyond what is sufficient to satisfy 
the mort^gee, he will be ordered to pay such balance into court, not- 
withstanmng the general report has not yet been made, on which there 
may possibly be round to be a greater sum of money due to him than 
the balance in his haDds.^ 

Though order be made on petition in bankruptcy, directing costs to 
be pidd to petitioner personally, solicitor does not thereby lose his fien.^o 
A solibmr is bound to produce papers of his client for him, or 
in bankruptcy for his assignees, though not employed by them, in the 
cause for the purposes of which he received them ; but is not bound to 
deliver thero or p:^dduce them in any other business without pay- 
meiit.“ 


‘ Irniiav.Viana, 2 YAJ.70. 

» Mo»e V. Cook?, V 211 ; S. C. 
lSPrice,473. 

*£xp.Moule,eMsd.4S2. 

* Chttmpemown v. Scott, S Mad. 9i 
Bmk V. Lewis, 6 Mod 29. 


* Exp. Shew, 1 Joe. 270. 

M Mad. SSL 

* Wonallv. JotosQii,2Jae.a;W.2l4. 

* Lewes v. Morgan, 5 Price, 42. 

Kxp. XkyaQt, 1 Mad. 49. 

Ross V. Laughton, 1 V.4 B. 849 
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Ddeds with a solicitor for a partia^isr |mr|^^ and after 

tliat ftad faiM/perntitted to remain with him, are subject to the ge- 
neraMien.^ 

Solicito/s lien on papers is superseded by taking security,* 

Where there are costs in equity and at law due from the opposite 
parties^ the court will not set on the costs at law against those in equity, 
if the solicitor in equity claims his lien on the latter.* 

A client cannot compel the executor of his attorney to produce his 
papers &c. in court, though only for the purpose of using them dbere, 
unless the testator’s bill of costs be paid or secured.* ^ 

Solicitor prosecuting a suit to a decree has a lien on the estate 
recovered in the hands of the person recovering, for his bill, but not in 
the hands of the heir. But if the suit be revived, the lien revives. 
Committee of a lunatic has a lien on the lunatic’s estate, and the soli* 
<ntor employed by the committee was declared to stand in his place.* 
Voluntary release by a party to his adversary, is not to dmat the 
clerk in court of his lien for costs. If the suit had ended on a band fide 
compromise for a reasonable consideration paid, it would have been 
otherwise.* 

A solicitor who is in disburse for his client, has a right to be paid 
out of a duty decreed to an administrator, and has a lien upon it before 
the bond creditors of the deceased; nor can the admimstrator con- 
trovert this rule, by insisting on applying the assets in a course of 
administration. 7 

A solicitor may detain title deeds as against client till pa 3 rment of 
his bill, but not against persons who have antecedent rights.* 

A solicitor has a lien for his costs on all papers that come into his 
hands for the purpose of business, as well as on papers m the cause in 
which he makes the demand.^^ 

But a solicitor has no lien against remainder-man on deeds put into 
his hands by tenant for life.^* 

Whenever a client is bound to produce a deed for the benefit of a 
third person, so also is his solicitor, though the latter have a lien 
on it for costs against his client. 

Upon an act of bankruptcy by lying two months in prison, joint and 
separate commissions issued ; the former being established and the latter 
superseded, the attorney employed by the bankrupt in sustaining the 
latter a^inst the former has no lien lipon papers delivered to him by 
the bankrupt after the arrest; and, upon petition of the joint creditors, 
he was ordered to deliver them up.** 

When an attorney is charged by affidavit with any fraud or m^prao- 
tice in his profession, contrary to the obvious rules of justice and com- 
mon honesty, the court cm motion will order him to answer the matters 
char^; and in general if he positively deny the malpractices, they 
will dismiss the complaint ; but otherwise thqy will grant an attadimait 


' JBxp. Pemberton, il 282. 

* Covell V. Simpson, 16 Vee. 275. Id. 
Batch T. Sjmes, 1 Turn. & R. 62. 

* Smith V. Brocklesbj, 1 Anit. 61. 

« Magniih t. Muskerry, 1 Bi^. P. C. 
477; Vem.&Scriv.m. 

* Bameslejt v. Powel4 Ambl. 162. Exp. 
Priee,2Vei.407. 


• Anon. 2 Ves. 26. 

» Turwm v. Gibsoir, 3 Atk. 720. 

» Marsh v. Bathoe, Bidgw.^^ * 

* Exp. Nesbitt, 2 Scdio. A L. 270. 

Id. ibid. 

11 Furltjg V. tSdto.* L, lU. 

i> Exp. Lee % TMk 
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Where he has been fi^udulentl^ admitted, or 
felony, or other offence rendering him unfit to 

suffered his name to be improperly used by an incompetent penon &c., 
or signed a fictitious one, or fbrged a counsel’s name to any proceeding, 
or has otherwise grossly misbehayed himself (or fiUsely represented that 
an injunction had been obtained,^) he is liable to be struck off the 
rolls, which is in general, though not always, considered a perpetual 
disability. 

An attOTuey is sometimes struck off the rolls at hie own instance, as 
for the purp<^ of being called to the bar. But in this case an affi- 
davit is always required that no other person is about to apply for the 
same purpose, as this mode of striking him off is never regarded as a 
perpetual disability 

When the relationship is once fairly created, the client is bound by 
any consent ^ven in court, either by the attorney or the counsel, if they 
are aware or all the circumstances, although they had no instructions 
for such consent; and at all events, to counteract it, the parties ought 
to apply without loss of time.* But if.a solicitor institutes unnecessary 
proceedings, the court will take care that the client shall not suffer by 
the course adopted.^ 

A solicitor may, in the exercise of the general authority given him by 
his client, defend a suit, but cannot institute one without a special au- 
thority for the purpose.^ 

Whether notice to an attorney in one transaction shall be notice to 
him in another transaction, must, in all cases, depend upon the cir- 
cumstances.^ 

A solicitor is not absolutely restricted from taking any reward from 
his client beyond his mere costs (although many eases go to establish 
the contrary^ in the same manner as a trustee; but it is always in- 
cumbent on nim to sliow that he has taken no undue advantage of his 
situation. 

Whenever an attorney is called on to give his services to his client, 
whether to pr^are a deed or will, the law imputes to him a knowled^ 
of all the jegal consequences to result, and requires that he should d»- 
tinctly and clearly point out to his client all those consequences fh>m 
whence a benefit may arise to himself. 

Another peculiarity in this relationship is that relating to professional 
confidence^ In general, any person is liable to be called on to discover 
the whole of his knowledge in a particular transaction. But not so an 
attorney ; for, for the benefit of the client, he cannot be made to dis- 
close matters communicated to him in connection w ith a cause. But 
this does not extend to matters where the solicitor was not professionally 
enjoyed; and in this the court always uses its own discretion.^ 

Widi respect to costs between the solicitor and client, the former is 
bound, hefim he commences any proceedings' for their recovery, to 
deliver a^bill to him, and suffer one month to elapse* The client is, 
in geimral, ^titled to have the bill taxed; and if more than one sixtli 
is taken o^ the costs of Ike taxation fall on the solicitor.^ 

* Klnmtoii V. Eve, 2 Ves. & B. 852. » Motmtford v. Scott, 1 Turn. & R. 280. 

* V. Bcmli, 4 Rum. 142. * See Chit. £q. Ind. p. 1238. 

Wo<^ mm. m. ^ See genenair, 1 Ttdd. Pr. 6(MOO, Oth 

ai^tT.O^,8Mer. 12. ed. ’ 
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CHAPTER XUL 

Saflot mtf or ttit ftalti itf 

Bailment is defined to be the deliyery of a thing for some special object 
or purpose, upon a contract, express or implied, to conform to that 
object or purpose. The party bailing property is the bailor; and the 
party who receives it is the bailee. 

Toe first duty of a bailee is to k^p the thing entrusted to him with 
such care as persons of ordinary discretion would take of their own 
property under the like circumstances. It is impossible to lay down 
any less general rule as to the degree of care requisite; for in all cases 
it must depend on the nature of the property, and other circum* 
stances, as time and situation. In some places, as in the country, a 
degree of care would be sufficient, which in others, as in town, might be 
insufficient. So as to the time, the same degree of care observed in the 
day-time might be deemed insufficient in the night. And again, the 
quality of the thing bailed may require more or less care to be be- 
stowed on it, as a sack of com and a bag of money. The is, 

of course, liable to the consequences of want of due care. 

If the benefit from the bailment is equal to the bailor and the bailee, 
no more than ordinary care is required. If the bailor receive the only 
benefit, the bailee is only liable for gross neglect. If the bailee receive 
all the benefit, be is answerable even for slight n^lect. 

There are five different sorts of bailments, each of which we will 
consider in due order. 

I. Where the Property is deposited with the JBaMe^or no parti- 
cular putposcy and without any Pecfmpence to him. — Here he is only 
bound to take ordinary care, and is not liable for a loss by accidents 
over which he has no controul and not arising from any misconduct of 
his. If, however, he is entmsted with jewels Ac. of value, and suffers 
them to lie indiscriminately about a room, without being under lock 
and key, and they are stolen or lost, he will be liable ; or if he put 
a horse into a strange and dangerous, field at night, though perfectly 
safe to his own cattle which are accustomed to it, he would be liable. 
Or if, being entrusted with a box of valuables known to him as such, 
and, on a fire happening, he saves his own property of considerably 
value, he is liable; though if nearly equal in value, he may save Hs 
own first. A bailee of mis description should always be prepared to 
re-deliver the property. , He cannot dispose of it by sale, pawi^ or 
otherwise; ;^et ne nas such an interest in it that he mav bring an 
against a third person for an injury done to i^. A banker comes 

this description of bailees; and it seems, if bills are entrusted to Inin 
for safe custody only, or money which is locked up in a box, he oaonot 
dispose of or use them. 

II. Bailments ^or some particular purpose^ without any JReeom- 
pe^£.-*-Here, besides the care requisite in the foregone desciiptioii of 
bailments, he is bound to take all care in order to execute the particular 
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purpose for which the goods were pledged. 
pay, assume safely to remove several casks of 

to another, but manage them so negKgently that one cas!: is i|^¥ed, he 
is liable. But more or less will be required according to the skill that 
is reasonably to be expected of him ; as if a ferrier undertake to shoe 
a horse gratuitously, and lame him, he is liable ; but if a person unused 
to that trade undertake to do as much, he will not in general be respon- 
sible for his want of skill. 

III. Where Property is hailed gratuitously^ and the Bailee is to 
have the Use of it for his own benefit. — This is, in fact, a lending of 
property for use, but not for consumption; and the bailee is liable for 
loss that a very careful and vigilant man could have avoided. It has 
been said that he is liable for the loss &c. by any accident save by the 
act of God or the quin’s enemies. He is therefore in general liable 
to make good the loss. He cannot lend, let, sell, or pawn this kind cf 
bailment to any other person. 

IV. Bailments in Pledge or Pawn. — Here the bailment is benefi- 
cial to both parties, yet the pawnee, or person in whose possession the 
property is placed, is bound to take more than ordinary care of it. 
If it be taken away from him by stealth or by want of due care, he 
will be liable. This pawnee cannot dispose of it, unless under the 
express or implied consent of the owner, or by express statute, as in 
the case of pawnbrokers. Neither can he use it, unless the nature 
of the property require it; as if a horse, cow, dog, &c. If the deposit 
is to secure a debt, the inference is, that if the debt be not paid, he 
may reimburse himself out of the deposit. But w’hen the particular 
object for which it was deposited is accomplished, the pawnee is bound 
to re-deliver it to the owner. The law relating to pawnbrokers will 
hereafter be more fully considered. 

V. Bailments for MirCj or forworhy labour y and care to he bestowed 
upon the property y or to he carried from place to place, and where both 
Bailor and Bailee receive a benefit therefrom . — These are the most 
common sorts of bailment in daily use ; and of these we shall inquire — 

1. Of Bailments by letting to BLire. — Here the bailee acquires a 
temporary qualified property, and is only bound to take such care as a 
prudent man would take of his own property, and may in general make 
use of it as if it were his own property. As, if it be a horse, he may 
lend it to a person who has an ordinary degree of skill in riding ; or it 
a musical instrument, he may remove it to a place for public perform- 
ance on it, without being liable for any loss or damage whicri it may 
sustain. If it be a carnage, and a man and horse are hired with it, 
he is not liable for the conseq^uences arising from the negligence of such 
man; but it is otherwise if his own man has the charge of it. 

2. Where the Property is hailed to have some labour or care be- 
stowed on it, with reward to the Bailee. — Here the bailee is bound to 
use niore than ordinary care, the same as the borrower of property 
without reward to the lender should do. A workman, for instance, is 
Iwund to secure the^property placed in his hands in the way of his trade, 
so as to prote^ it^^ainst depredation by persons in his employ. 

Of a wareKosikimn or wharfinger reasonable and common care of 
any commodity ^trusted to his charge is exacted ; he is not, like an 
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innkeeper or i^rmr, lipnnd by any custom of the realm^ nor is he to 
be (^heider^ as an unless he also unite the character of a 

carrier ; he stands ^erefore, in general, in the situation of an ordinaipr 
bailee for hire, and is answeraole only for ordinary neglect. He is 
not answerable for a theft committed by his servants, if he can prove 
that the goods were lodged in a place of security, and that he has not 
been guilty of positive negligence, nor exercised less care towards them 
than towards his own property. He is not answerable for destruction by 
rats, reasonable care having been taken to prevent such mischief. Nei- 
ther is he liable for loss arising from robbery, or any accident, unless the 
same be occasioned by his gross default or negligence. In cases where 
the warehouseman or wharfinger has insured Sie property from fire, and 
it is burnt, if the warehouseman has received the amount of the insurance, 
the owner may recover it from him. The responsibility of a ware- 
houseman or wharfinger commences directly the goods are delivered 
into Iiis custody, indeed from the moment that his tackle is applied to 
the goods for the purpose of lifting them into his warehouse ; and it 
is no excuse for any injury done in raising them from the cart, that 
the owner’s carman re^ed to secure them in the manner which the 
warehouseman pointed out. And the responsibility ceases only when the 
goods are delivered by the warehouseman or wharfinger out of his 
possession according to the owner’s express or implied directions. Where 
It is proved to be the custom of wharfingers, when goods are sent to be 
forwarded coastwise, to deliver them to the mates of thte coasters, and 
not to ship the goods themselves, or make any charge for shipping, the 
responsibility of the wharfinger ceases with the delivery to tne mate, 
though the goods are lost before they are carried off the wharf 

Wharfage seejns only to be due when the goods are laid upon the 
wharf for the purpose of being loaded or uiHoaded ; it differs from 
anchorage or moorings^ which are charges incidental to the ship. In 
London the duty for wharfage and cranage is created by statute 22 
Car. II. c. 11, which directs that the amount thereof shall be regulated 
from time to time by the king in council. 

A wharfinger, having the mere custody only of goods, cannot by an 
unauthorized sale affect his employer. 

With respect to factors, attorneys, auf^tioneers, and bailiffs, when 
their undertaking lies in feasance, and not merely in custody, more or 
less diligence is required according to the nature of the business; and 
their reward is the reason of the obligation to use a degree of diligence 
adequate to the performance of the work. The question as to what 
amounts to reasonable care is to be left to a jury to decide. 

Innkeepers fall also under this class of bailees; but of these we 
shall treat separately. 

3. Where Property is to be carried from place to place, with Me- 
ward to the BaiUe * — Common carriers and stage coaeWen fall under 
this description; and we shall take occasion to treat of them in a 
distinct chapter.^ 

* 5 Chit. Com. Law, 354«-386. 
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CHAPTER XIV. 

Of Common CarritrK, 

BY LAND AND BY SEA. 


Wb shall consider — 

t. Who are Common Carriers. 

2. What are their Duties and Obligations. 

S. What are the Risks for which they are liable. 

4. The Commencement and Termination op their Risks. 

5. What will excuse or justify a Non-delivery of the Goods. 

6. The General Rights op Carrifjis. 

7. The Rights, Duties, and Obligatio.ns of Carriers op Passenobss. 

1. Who are deemed Comvwn Carriers. 

A private person may contract with another for conveying bis pro* 
perty from place to place without becoming a common carrier, but 
only incurring the responsibility of an ordinary bailee for hire; for, to 
constitute a person a common carrier, he must exercise it generally as 
a public employment. A common carrier is therefore one who, for hire 
and reward, undertakes to convey the goods of any who will employ 
him from place to place. These are of two descriptions, viz. carriers 
by land, and carriers by water. 

Among the former are stage-coach and waggon proprietors, truckmen, 
carters, and porters for hire ; among the latter are ship and steam- 
vessel owners and masters, lightermen, hoymen, barge owners, ferry- 
men, canal boatmen, and the like. 

It seems that a proprietor of a stage coach who merely carries the 
luggage of passengers is not a common carrier, but is liable for want 
of^ne due care which is required of ordinary bailees for hire. Yet this 
doctrine is not quite settled; for in a late case (Brook v. Peckwick, 
12 Moore J. B. 447, 4 Bing. 218) BestC. J. seems to have considered 
them as common carriers. This last observation applies likewise to 
water carriers of passengers. 

In order to charge persons as common carriers, it is not necessaiy 
that a specific compensation should have been agreed on, as they are 
entitled to demand a reasonable one. When several persons are en- 

S ged in the business of common carriers, and by contract between 
em one finds carriages and another horses, or one works one part of 
a road and another uie other, all are liable as partners. The same 
principle applies where there are partners in a coach or waggon office. 

They are responsible for any contract made partly by them and 
partly bv their servants; as where a parcel was booked, and on account 
of its value the hailor feed the guard extra, to insure its greater safety ; 
but otherwise if &e contract were entirely with the servant 

2. The Duties and Ohligatwns of Cemmm Carriers. 

They are bound to receive and carry all goods offered for transport* 
alien, on receiving suitable reoompence; and if they refiise, they are 
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liable to an action^ If, however, tue carnage is tun, or" mere is extreine 
danger to their safety from public distura$nces, these hr such like 
reasons will afford a sufficient excuse. They are bound to take the ut- 
most care of the goods from the time of receiving them ^but they need 
not receive them till they are about to start on their accustomed 
journey), to obey the directions of the bailor in respect of them, and to 
\;arry and deliver them safely; consequently they are bound to pro- 
cure proper vehicles and equipments, and servants. 

It is as well here to remark, that certain restrictions are, for the sake 
of public safety, placed on the carriage of gunpowder generally, not 
only by common carriers, but by any other person. The 12 Geo. III. 
c. 61, § 18 provides, that no peraon shall carry at one time mon? 
than 25 barrels of gunpowder, of TlOO lbs. weight each, in any car- 
riage by land, or more than 200 barrels by water (except in vessels 
|vdtn gunpowder imported from or to be exported to any tdace beyond 
sea, or going coastwise), and prescribes the description of covering the 
carriage is to have, and that vessels must be close-decked, and the pack- 
age covered with raw hides or tarpaulins as soon as packed, under pain 
of its being liable to be seized by any person. 

It need hardly be said, that a carrier is not liable to an action for 
refusing to carry any thing which would constitute an illegal act. 

By me 3 Car. I. c. 1, no common carrier can use his calling on 
Sundays, under 20s. penalty. And the driver of a van between I^on- 
don and York was held to be within the act, and liable to be stopped 
and convicted for travelling on that day.^ " ' 

It has been holden, that if a carrier etnbezzle an entire package, be 
is only liable to a civil action ; but if he break open a package and take 
part of its contents, with intent to steal, it is felony. And if, after he has 
determined bis former responsibility, he regain possession with intent to 
steal, he is guilty of felony, just as a stranger would be. So if, instead 
of delivering the goods at tne proper place, he takes them to anotlier 
and converts them to his own use, lie is guilty of felonj^, it is said. In 
any of the above cases, if the misappropriation of the property is the act 
of the servant, and not of the carrier himself, it is a felony. 

3. What are the Rultsjhr which they are liahlei. 

Carrier are liable for all losses, except those arising from the queen’s 
enemies, or by natuml accidents, as lightning, earthquakes, tempests, 
&c. The queen’s enemies are foreigners at war with us, and pirates, 
but not mere robbers on the highway, or riotous mobs, &c.; since, it is 
said, by a contrary doctrine a combination between carriers and com- 
mon robbei*s mi^ht be encouraged. 

But as to earners by water, the 7 Geo. II. c. 16,* has provided j that 
ship owners shall not be liable for the loss of any goods by embezzlement 
&C, of the master or mariners without their privity, further thmi 
the value of the vessel with her appurtenances, and the fuU amount of 
freight due or to grow due for the voyage. And the 26 Geo. U. c. 86, 
§ 3, provides that the owners in such case shall not be liable at all, 
unless the -shipper of the goods at the time of shipment, insert ip Ins 

1 Exp. Middleton, S B, & C. 164; 4 B. • Corrected and amended by 
804. III. c. 159. 

2 r 
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bill of lading, oV otlierwiae declare in writing, thmr true nature, value, 
and'q«ttkHty. And, j^ § 2 of the last act, the owners are exempted from 
loss &c. bj fire. Carriers by water are, as we have already seen, ^ bound 
to take a "pilot on board in certain cases; and the (5 0eo. IV. c. 125 
provides, that owners of vessels shall not be liable for loss by reason of 
not having a pilot on board, unless upon refusal to take one in. 

Before the passing of the act 11 Geo. IV. A 1 Win. IV. carriers 
frequently endeavoured to limit their responsibility, by giving public 
notice that they would not be responsible for more than a certain sum 
(usually five pounds) on any one parcel the value of which had not 
been declared and paid for accordingly. But in all cases, to avail 
himself of tliis defence, it was necessary for the carrier to show that 
the bailor or his servant was acquainted with this limitation at the time 
bf delivering the goods. Hence arose much litigation and uncer- 
tainty ; and, to obviate the inconveniences arising from this state cf 
things, the above-mentioned statute was passed*; which declares, that 
earners by. land shall not be liable for the loss of certain articles spe- 
cified in the act when their value exceeds ten poumh^ unless the nature 
and wdue of such articles be stated at the time of their delivery to the 
carrier, and an increased charge paid or agreed to be paid upon tlie 
same ; and it further declares, that no publication of any notices by 
carriers shall have power to limit their responsibility at common law 
for any other articles except those specified in the act. As it is an aet 
of great importance, we shall give its provisions more at length. 

jpVom and after the passing of this act (23d July, 1830), no mail 
contractor, stage-coach proprietor, or other common carrier by land for 
hire, shall be liable for the loss of or injury to any article or articles or 
property of the descriptions following, viz. Gold or silver coin of 
this realm or of any foreign state, or any gold or silver in a manufac- 
tured or unmanufactured state, or any precious stones, jewellery, 
watches, clocks, or time-pieces of any description, trinkets, bills, 
notes of the Bank of England, Scotland, or Ireland respectively, or 
of any other bank in Great Britain or Ireland, orders, notes, or scjcu- 
rities for payment of money, English or foreign,stamps, maps, writings, 
title deeds, paintings, engravings, pictures, gold or silver plate or plated 
articles, glass, china, silks in a manufactured or unmanufactured state, 
and whemer wrought up or not wrought up with other materials, furs, 
or lace, or any of them, contained in any package delivered either to 
be carried for hire or to accompany any passenger in any mail or stage 
coac^ or other public conveyance, when tne value of sucli property shall 
exceU the sum of ten pounds, unless at the time of the deiiveiy tliercof 
at or receiving house of such carrier Ac., or to his 

servafllL the value and nature of such property he declared by the per- 
son sewng or delivering the same, and such increased charge as here- 
ini^r raentioned, or an engagement to pay the same^ be accepted by 
the person receiving it. 

And when package containing any of the articles above specifi ed 
shall be s^delivered, and its valt^ and contents declared, and siurh 
value shall exceed the sum of ten pounds, such carriers may demand 
and receive increauf^ rate of cliarge, according to a notice to be 
* See uhfe, tit 
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affixed ia some conspioitotts part of the office, iraare^oase, oij^aher 
receiving house, i^tating the incused rgtes of ehai||e required Shove 
the ordinary ra^ pf carriage as a comp^saliou ffir iSe grm>t^ risk and 
care to be tdcen for the safe eonveyanee of such valtiabis artides ; ^d 
all persons sending or delivering parcels shall be boui^ bgr^uch notice, 
without further proof of the same having come to their Jwwle^e. 

When the value has been so declared, and the inci^ased rate of eha^e 
paid, or an engagement to pay the same accepted, the person receiving 
it shall, if required, sign a receipt for the padcage (not liable to stamn 
duty), acknowledging the same to have been insured; and if sucn 
receipt shall not be given when required, or such notice shall not have 
been affixed, the carrier shall not have any benefit under this act, but 
bhall be responsible as at common law, and be liable to refund the 
increased rate of charge. 

• And after the 1st September, 1830, no public notice or declaration 
theretofore made or thereafter to be made shall be deemed to limit or 
in anywise affect the liability at common law of any such mail contrac- 
tors, stage-coach proprietors, or other public common cariiers, in 
respect of any articles or goods to be carried and conveyed by them ; 
but they shall be liable, as at common law, to answer for the loss of 
or injuiy to any articles or goods in respect whereof they may not be 
entitled to the benefit of this act. 


For the purposes of this act every office, warehouse, or receiving 
house used by any such carrier for the receiving of parcels to be con- 
veyed as aforesaid, shall be deemed to be the receiving house, ware- 
house, or office of such carrier ; and any one or more of such mail con- 
tractors, stage-coach proprietors, or common carriers shall be liable 
to be sued by his, her, or their name or names only ; and no action or 
suit commenced to recover damages for loss or injury to any parcel, 
package, or person, shall abate for the want of joining any co-proprietor 
or co-partner in such mail, See. 

Nothing in this act is to affect any special contract between such 
carrier and any party for the conveyance of goods and merchandise. 

Where the value and contents of any parcel shall have been declared 
as aforesaid, and the increased rate of charges paid, if the same bo 
lost or damaged, the party entitled to recover damages shall aiilo be 
entitled to recover back such increased ^charges so paid, in addition to 
the value of the parcel Or package. 

The act is not to protect any carrier from liability to answer for isiijr 
loss or injury arising from the felonious acts of any coachman, gUBm, 
book-keeper, porter, or other servant in his employ, nor to protect any 
such coachman, guard, book-keeper, or other servant from liability jpr 
any loss or injuiy occasioned by his own personal neglect or mi^oondneltr 

The carriejvs are not to be concluded, as to the value of any nareel 


in case of loss, by the value so declared, but may i^uire proof 
actual value by the ordinary legal evidenoe; and in actions 
ac 2 :ainst them may pay money into court 
Cairiers^ooiitinue liable as we have seen, for the ffilonious aols^ldf 
their servants! and also for their own misfeasance or grolsi 
It is not po$siDle to lay down a^ general rule as to w cir^i^astaiicies 
which constitute this ofifenoe. Dinering as they do kk etsrf 
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case, th <3 question when raised, must be left to a jury. It has been 
decided, however, that the mu^delivef^ of a parcel, or its nofi-delivert/ 
within a*reas<mahU tm«, is a misfeasance. In like maimer, the send- 
ing of a parcel by a different coach from tliat directed by the bailor, 
and the removing it from one carriage to another, ax^ misfeasances. 
WJiere a parcel is directed to a person at a particular place, imd the 
carrier, knowing stteh pei^on, delivers the parcel to another who repre- 
sents himself as the consignee, such delivery is -gross negligence. 
Leaving parcels in a coach or cart unprotected in the streets is also 
gross negligence. 

In all cases of loss, the onus lies on the carrier to exculpate himself. 

4. The Commencement and Termination of the Risk, 

The risk commences from the delivery to the earner or his servant. 
But a mere leaving of the property at an inn or yard where the carrit;r 
puts up, or at a wharf, without the knowledge of the carrier, is not 
sufficient. The risk also terminates with tlie due delivery at the pro- 
per place of destination, but not before. If the goods ai*e directed to 
one place, and the owner requests the carrier to allow them to remain 
ill another, as in the carrier’s warehouse, till he call or send for them, 
and while there a loss arises, the carrier’s liabilit}^ has mised. 

5. What will excuse or justify a Non-delivery of Properly. 

Tlie acts of God and of the queen’s enemies have been already shown 
to ho a sufficient excuse in tliis ease ; to wdiich may be added tlie throw- 
ing goods overboard in a storm for th(‘ purpose of saving human life, if 
done v/ith prudence. It the goods perish liy some internal defect, he 
is excused ; as if horses See, in a storm become unruly, and damage 
themselves. He is also discharged by \vaiv<‘r on the part of the con- 
signee or bailor, as we have already seen. So if the goods are seized 
by reason of any illegal act by the bailor. And the responsibility ernls 
vrhen the goods are stojiped in transifu by any party entitled so to do, 
or Avhere an adverse suj)erior title is set up 

0. The General Riyhts of Carriers 
vVlien OBCC delivered to him, the carrier has such a property in the 
goods that he may maintain an action or indictment against any person 
(even the owner) injuring or taking them away and he has such a lien 
that he need not deliver them without licdng paid a fair remuneration, 
even though the bailor applies for them bo/ore they are carried, waiv- 
ing tie carriage of them . ‘ He is entitled to demand the price of the car- 
riage, in fact, before he receives the goods. Fonnerly there was a power 
given to justices at sessions to fix the rates of carriage ; but this does not 
now exist. In Harris v. Pack wood (3 Taunt. 272), Lawrence J. said, 
There is nothing unreasonable i^a carrier requiring a greater sum 
when he carries goods of greater ; tor he is to be paid not only 
for his labour in carryinj^ but for^he risk which he runs, which is 

t reater in proportion to the value of the goods. I would not, however, 
ave it understood that carriers are at liberty to charge whatever they 
please, A carrier is liable by law to carry every thing which is brought 
to him, for a reasonable sum to be paid for the same, and not to extort 
what he will/- 
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We may here add the rights and liabilities 
being common carriers, in London. v : 

tiv CkVtKQit^ in ihe City of L&ndm, . 

All Ooods, Wares, Mid Merchandize whatsoever, welshing 14 cwt or under are deemed 
half a load; and from 14 to 2(> cwt., are deemed a /oad, and are diar^^ble with 
the following Rates for the carrying thereof: — 

^ ; Half a W. A Load. 

For any distance within* and to the ^tent of Half a mile . . 2s. 2d* ^ Bs*^, 

Not exceeding One mile . . . . , 2 .9 4 ^ 

One mile and a half . . . . . 3 (> 4 H 

Two miles . . . . . .4 4 5 7 

Two miles and a half . . . ..41164 

Three miles . . . . . .5770 

Three miles and a half . , . ..6479 

Four miles . . . . . .7 0 8 5 

And so after the same rate to the extent of ground limited by act of parliament. 


For all Merchandizes and Commodities that cannot be divided, weighing above 26 cwt., 
• tlie Carman shall, over and above the rates above-mentioned, receive and be paid after 
the nite of 2d. per cwt. for every cwt. exceeding 26 cwt,, and so in proportion for any 
weight less than a cwt. 

For the Carriage of all dry Goods, Wares, and Merchandize, which shall not weigh 
10 cwt., and which shall w Uiken up in the city of London, and shall not be drawn 
up hill, and shall be carted by any licensed cart, within the distance of a quarter of a 
mile, lOd. * 

The carmen of the city of London are constituted a fellowship by act of common 
council. The rates which they are alloweil to charge, and the regulations by whicli 
they lire guided, are settled at the quarter sessions. In other respects fbey are sub- 
jected to the rule of the President and Governors of Christ's Htwpital, to whom the 
owner of every cart pays an annual licence duty of 17*’. 4d. Every licensed carman 
is to have a piece of brass fixed upon his cart, on w^hich is engraved a certain number, 
which is registered, together with his name and place of abode, at the Hospital. 

Carmen are to help to load and unload their carts ; and any carnmn exacting more 
than the regular fare shall, upon proof liefore the lord mayor or any two magistrates, 
suffer imprisonment for twenty-one days. 

Carmen riding upon the shafts of their carts, or sitting within them, not having some 
person on foot to ^ide the horses, shall forfeit 10*. 


Ratjss op Porterage / fw eonvet^nff Parcels from Inns, ^ 


By the London Porterage Act, 39 Geo.. III. c. Iviii., no person shall charge, within 
London, Wettminster, Southwark, and the suburbs thereof, and other parts not exceeding 
half a mile from the end of the carriage pavements, for the porterage of any parcel not 
exceeding 56 lbs. weight, more than the following Rates : — 


For any disbince not exceeding 
a qiuirter of a mile . . 0.f. .V. 

Not exceeding half a mile . 0 4 


Not exceeding One mile 

One mile and a half 

Two miles 


And so in like manner the additional sqm of Bd, for every half mile. 


0 *. 6d. 
0 8 
0 10 


Any person or porter demanding more than the above rates for any parcel not exceed- 
ing 56 lb. weight to forfeit 20*. or not less than 5*. Any inn or warehouse-keeper 
neglecting to send a ticket with every parcel, containing the name or description of the 
inn or warehouse from whence the same is sent, with the Christian and surname of the 
porter who is to deliver the same, and the carriage and porterage marked thereon, forfeits 
40*. or not less than 5*. ; and the porter not leaving the ticket with the parcel, or alterihg 
or wilfully obbterating any thing written thereon forfeits 40*. ; and if he demands mote 
thani is written on such ticket, 20*. Every parcel arriving by coach must be delivei:^ 
within sir hours after such arrival, if not aftei* four in the afternoon, or before seven in 
the morning, and then within six hours after seven in the morning ; or by waggon, 
twentv-four hours after such arrival ; or the innkeeper forfeits 20*. or not less waft 
Parcels directed To be left till called for P are to oe delivered on payment of carrifige 
and 2d. warehouse-room for the first week, and Id. for each week after, on fbtftatstre 
of 20*. or hot less than 10*. Every porter misbehaving forfeits 20*. or not 1<^ 

Thesis offences are cognizable before any justice of the district. 

The porters of London have the exclusive privilege of taking up and eaurying parcels 
within the city^ and the emploraent of any one else is punishable by fine. Any other 
person may bring goods into the city ; hut he is liable to fine if he take up or cairy an v 
therein. 


Common Cutrhrn* 


mi 

Carrier $ of Pamngers, 

W |5 have already, in other parts of this work, shown some of the 
regulations provided' for stage coaches and other carriers of this de- 
scription. We will now notice the rules which more particularly relate 
to them and their passengers, &c. 

1. Carriers of Pamngers hy Land * — In the first place they are 
bound to carry all passengers who offer themselves, provided they 
have room for them ; and in a late case * it was held, that if several 
persons have contracted to go inside a coach in company, the carrier 
has no right to separate them. In this case the coach had two bodies, 
in one of which there might have been room for all the party. The 
party consisted of a lady and her three daughters, and it was 
necessary that all should go together for the protection of the younger 
ladies. Another passenger had, on the arrival of the above pafty» 
fixed bknself in that part where there might have been room for the 
party, so as to exclude the possibility of accoramo<latiiig the patty to- 

f ether. They therefore performtHl their journey by post-chaise, and 
le coach proprietor was held liable to repay their expences, J t may 
here be observed, that proprietors ifre always in like manner liable 
to the expences a passenger is put to by travelling po^t or otherwise 
where they do not find sufficient acconiiiiodation, or such as they liad 
contracted for, or when there is a breach of any of their duties. 

The proprietor is bound to provide a vehicle and harness &c. suffi- 
ciently strong &c. for the journey, and is always to examine the same 
previous thereto. He is to provide a stt*ady and comp(‘tently skilled 
coachman, who has a knowledge of the road, with steady horses, and 
lights by night. He is bound to sec that the coach is not overloaded, 
BO as to endanger an overset (which is independent of the statutory re- 
gulations), and to take as much baggage of passtmgers as they are 
usually allowed. Jf a jiassenger has more, he is still bound to tak<* it 
if there is room, for which he may charge extra; and he must remove 
parcels not belonging to other passengers, it seems, in order to make 
sufficient room. 

In the progress of the journey the coachman is bound to stop at the 
usual places, and to allow the usual intervals for refresliment, which 
they cannot vary at their mere caprice ; to drive with all due precaution ; 
and although the coach is not actually overset, if a passenger leap off 
the coach from any real danger of an overset &c*, and an injury happen 
to him, the same degree of liability ensues. He is generally bourm to 
observe the laws of the road, which are by usage these; viz, Iri mcet- 
ingfrom an opposite direction another vehicle, each is to keep on his own 
left side ; in passing or overtaking, the foremost vehicle is to bear to 
the left, and the carriage in passing is to drive on the other’s right 
side. In crossing, the ariver coming transverse shall bear on the left, 
hand so as to pass behind the other carriage. But where there is 
sufficient space he is not absolutely bound to follow these niles. In 
London, it has lately been laid down by Sir Peter Laurie, that if there 
is a long line of carriages, and in consequence of a stoppage one ^ar- 
yiage backs upon the others, those behind him are bouna to stand their 
* Lons V, Home, 1 Car. k Pa 3 rne, N. P, Cewes, CIO. 
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ground if possible, and, rather than move, to suffer their pole tp break 
the panel of the cariage backing, and for so doing they would be 
iield liable. 

Before booking a place, they may demand the whole fare, or 
refuse to book it ; but it is usual to demand only half ; and even if the 
whole is paid, and the seat is not used, they generally return half the 
money. They have a lien on the passenger’s baggage for the fare, 
but cannot detain bis person nor the clothes on him. 

2. With regard to carriers hy water, the same rules in general 
apply. W c shall therefore only notice those which particularly relate 
to the prevention of the collision of vessels. 

In all cases of collision, the essential question is, whether proper 
measures of precaution were takenby the vessel which has unfortunately 
run down the other. This is partly a question of nautical usage, and 
^partly of nautical skill. If all the usual and customary precau* 
^tions are taken, then it is treated as an accident, and the vessel is 
exonerated. If otherwise, the offending vessel and its owners are 
deemed responsible. Some rules, however, which probably had their 
origin in the customs of navigation, are now adopted as positive rules 
of law. Thus, the law imposes upon the vessel having the wind free 
the obligation of taking proper measii(|p8 to get out of the way of a 
vessel that is close-ha ulcd, and of showing that it has done so 5 other- 
wise the owners will be responsible for any loss which ensues. There- 
fore, a vessel sailing with the wind must give way to one sailing by the 
wind, and the vessel sailing by the wind is not obliged to alter her 
course. Another rule is, that the owner of a vessel entering a port or 
river where other vessels are lying at anchor, is bound to make use of 
all pro]>er checks to stop the headway of his vessel, in order to present 
accidents ; and if, from want of such precautions, a loss ensues, he and 
his ownern are responsible. Another rule is, that when vessels are 
crossing each other in opposite directions, and there is the least doubt 
of their going clear, the vessel on the starboard tack is to persevere in 
her course, while that on the larboard is to bear up or keep more away 
before the wind. And in respect to steam boats, as they do i^t receive 
their impetus from sails, hut from steam, they are capable of being 
kept under greater command ; and therefore it seems,from their greater 
power, they ought always to give way to vessels using sails only.* 
Railway and Canal Companies , — In the Railway Clauses Conso- 
lidation Act, 8 AO Vic. c. 20, as well as in the various special acts 
authorizing the construction of railways, provisions are inserted em- 
powering the respective companies to carry passengers and goods at 
such charges as they may think proper, not exceeding the tolls by the 
special act authorized to be taken, with the same liabilities and 
vileges as common carriers and stage-coach proprietors^ 

And the 8 & 9 Vic. c. 42, reciting that greater competition for the • 
public advantage would be obtained if similar powers were granted 
to canal and navigation companies, enacts, that such companies may 
carry as common carriers for their own profit, and that wl the pro- 
visions in force relating to common carriers shall apply to such 
companies. 

> Jones on Bailment, by Uteobald, Appendix i, to xxxv. 





3U» 


CHAPTliR XV. 


Wfi have already shown what the law with regard h) lirmres iv 
keep an inn. 

An im may be defined to be a house in which travellers, wayfarinti; 
men, and other such like casual guests, are provided with victuals, 
lodging, and accommodation for themselves, their hoi-ses, &c. 

An aiehausd is a house in which ale is sold ))y retail, to be drank 
or consumed on the premises, but does not uc^eessarily lodge guests. 

Every inn is not an alehouse ; but if an iim uses common selling of 
ale, it is then also an alehouse, and becomes subject to the law’s r(»speer- 
ing alehouses ; and if an alehouse lodges and entertains travellers, it 
is also an inn. 

A vMffee-home is a house where cofiee is sold to he drank on tlie 
pt*emises, and is not of itself^ inn; but it has been hold, that a house 
of this kind in London, wh^ beds, provisions, &e. are furnished to 
any person paying for the same, although no common stage &c. sto[> 
there, and to which there are no stables &e., is to b«' eon^iidercfl 
an inn. But a house where guests ar# furnished witlj these aecoiii- 
Juodatioiis under a prior specif (Contract or armiigemt'nt is not an inn, 
although stabling is also provided. 

An hotel is a place for the accommodation oi* occasional ]odgei«5, 
who are provided wdth apartments hir(*d for the night or week, and is 
generally regarded as an inn. 

A tamrn is a place where wines and liquors as well as beer are sold, 
and drinkers are entertained. And a inctualUng-home is w hen* vic- 
tuals are supplied, but no lodging is provided. The keepers of both 
these fall under the denomination of innkeepers or alehouse-keepi r*^. 

It seems, an innkeeper may be indicted, like any other person, for 
selling unwholesome provisions of any kind ; and they are prohibited 
from making horse-bread, unless no "baker resides in the same town. 
Their charges must be it'asonable for horse provender. All im^asures 
in which exciseable liquors are sold must be of the standard measure. 
They are prohibited from keeping disorderly houses, or from harbour- 
ing thieves or offenders against the revenue laws; and in case of an 
internal riot, constables may break open doors. Tlie licences of 
persons suffering unlawful meetings to Iw* held in their house will be 
ferfelted; and the same penalty attaches for suffering immoral or 
seditious books to be read in their houses. In case of public riots, 
two justices may order the doors of public-houses to be closed ; or 
one justice so order in case of a licence granted under the 
1 Wm. IV. c. Gaming, music, dancing, &c, are also forbidden in 
any inn; but this depends on whether the amusement bo for the 
profit of the landlord, or the mere entertainment of the guests ; and 
urtiere it is at the request of a particular party, as in the case of a 
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cowntiy j^sseinbly-room, it is not within the prohibition. Innkeepers 
are to do their best to prevent tippling and drunki^ness in their houses ; 
and voluntary drunkenness in any person is punished with 5^. fine, and 
on a second offence lOZ. sureties are required. 

An innkeeper is at all times bound to receive guests^ with their horses 
and goods, provided he has room for them, (ej^eept reputed thieves 4cc.), 
and to supply them with victuals aud lodging^ upon a reasonable p^rtce 
being tendered to him, action or inmctment may be brought 
against him ; but he is nS absolutely l>oUnd to provide past4iorse% 
though duly licensed for that purpose. 

All innkeeper is bound to keep safely all such things as his guests 
defiosit within the inn or the proper outbuildings, or in his cust^y as 
ill* in!ike<‘pcr, and is liable for all losses which may happen otherwise 
than by the act of God or the queen’s enemieb, unlesb he can show that 
^ it was* by the guest’s own fault or acts that the loss happened. It is 
jTc(*essary for this liability that the party be a guest at the time of the 
lobs ; we must therefore see who is a guest. A guest is one who eats 
and drinkb, or sleeps (except as hereafter mentioned), at th^ iniit 
Where a party brings goods to an iiui, and asks leave to deposit them 
there, and the innkeeper refuses, hut the jiarty afterwards sits down 
and eats &c., thereby becoming a guest, ^nd while there his goods arc 
stolen, the innkeeper is liable. And if a party becomes a guest, and i« 
absent for a time, with a know’ii intention of returning at night, die inn- 
keeper must take proper charge of his goods in the meantime, especially 
if the latter derive any profit from the custody, as the keep of a horse, 
even although the absence he tor several days. And if one merely 
comes to an inn, and puts up his horse or otlier property, from which 
the innkeeper meantime ilerives a benefit, the owner is a guest, although 
he never go into the inn himself; hqt iffrom the property the innkeeper 
<ieri ve no heiK^fit, it is otherwise^. A PoIdi(*r quartered at an inn is aguesb 
The owner may recover for the Joss of goods deposited by his servant 
or agent who is a guest, although the owner himself he not a guest 
Next, let us sec who are not guests. If a party come to an inn and 
take an apartment merely, under a particular nreviom contract ^ as a 
lodgt'r, and do not eat and drink there, his mei’e lodging wdll not reader 
the innkeeper liable to a loss. But if Jje come in the ordinary way, and 
bleep there, it would ^eem the innkeeper would be liable. A persort 
invited as a visitor to dine or sup with the innkeeper, and afterwards, on 
account of the lateness of the hour, sleeping thei*e voluntarily, is clearly 
not a guest in the present acceptation of the word, hut a mere visitor. 

It will of course be understood tliat an innkeejwjr, by taking a reward 
for property left in his ^ustody, may render himself a bailee in aiu^eT 
sense, although not under liability as an innkeeper.* 

No absolute delivery of the property of a guest into the innkee^ports 
custody is necessary ; though he would not be liable if the goods ww 
left in an improper part of the premises, as in an open court yard, 
it was the innkeeper’s duty to have removed them to a proper plaOe. 

Any special agreement as to the cu^ody of the goods does away wii|^ 
the innkeeper’s general liability ; and if a guest takes upon 
the exclusive custody of the goods, as if a room he hired as a for 
* See ante^ Butmfor liirey p. 296, 
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goods, and flu‘ key of it oif<‘rod to the owner, the lundlord’s liability 
ceases. But a travelku* merely desiring the goods to be taken into 
the coniinoii cominereial or coffee-room, and not to his Ixjd-rooin, is not 
such a taking of the exclusive cusUwly. 

All innkeeper cannot, in general discharge himself of his liability by 
refusing to take charge of tlic goods, and telling the gue^t to take the 
key of the room and lock his door, if the guest refuses to do so. But it 
is otherwise if he accepts the key, and ihei^y takes (‘xclusive custody; 
or if the innkeeper be desirous of locking the goods up, saying, he 
cannot otherwise warrant them, and the guest opposes it, the liability 
of the former seems at an end. Neitlu'r is an innkeeper bound to tak<' 
in the guest's goods if the house be full. Insanity, infancy, illness, 
or absence, are no excuse from an innkeeper’s general liability. * 

By the statute 6 Anne, e. 31, it is enaeb'd, tliat no action, suit, 
or process wliatsocver shall he had, maintained, or prosecuted against 
any person in whose hoxise or chamber any fin* shall avcalevtallif hegiti, 
or any recoiiijieude lx* iiunh* by such person for any damage siiifered or 
occasioned thereby.” Tliis act seems to exonerate bailees in general f rom 
liability to make good losses arising from fire beginning in a house or 
chamber; and extends over the whole kiiig<loin. By the J4 G(*o. III. 
c. 78, § 86, this relief is extended, as far as respects places within tin 
bills of mortality, to losses arising from fire beginning in any hou*-e, 
chamber, stable, bam, or other building, or on any person’s estaU*. Tliis 
latter provision, however, does not extend further than to firt*.s happen- 
ing within the hills of mortality; and it sccans to liavt* h(*en considered 
that innkeepers or carriers in general an* not within thi* [irotcction of 
thu statute.^ 

If an innkeeper be guilty of gross overcharge, tlie guest may tender 
him what he is fairly entitled to; and the innkeeper may be ijulic(r*d 
and fined, it seems, for an act of extortion. 

By the 24 Geo. II. c. 40, § 12, it i.^ provided, that no pei'son shall 
recover any sum of money, debt, or demand on aeeoiint of spirituous 
liquors, unless it shall fi(k have been contracted at one time to 
the amount of 20s. or np>vmrds; nor shall any particular article in any 
account for distilled spirituous liquoi^s be allowed, where the liquors 
delivered at one time shall not amount to the full value of 20«., nor 
where any part of the liquors so sold shall have been returned or be 
agreed to be returned directly or indirectly; and if any retailer, with 
or without a licence, shall take any pawn by way of security for pay- 
ment of any money for such spirituous liquors or strong waters, he 
shall forfeit 40^. for every pawn or pledge so taken, to be levied by 
warrant of one justice, half to the poor and half to the informer; 
and the owner shall have such remedy for recovering such ]*awn, or 
the value thereof, as if it had never been pledg<‘d. Under this act it has 
l>een held that an innkeeper cannot recover the amount of items in his 
bill for spirits See., unless each item amounts to 20jf. at one time.'* 

The commonest remedy an innkeeper has for his remune ration is 
by a lim* It is very doubtful whether he can detain the person of a 

^ ' Chit Bum. J. 102—105. 3 Chit. Com, » Gilptn v. Rcndle, 1 Selw. N. P. 01 ; 
JUw. 365—368. Bumey v. HutcMiwon,5 B. & A.241. 

• 3 Chit. Com. Law, 367, 8. 
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guest; but on his horse he has b. special lien tor the amount of^ the 
horse’s feed &c. only. Other goods of the guest may be detained^ a 
lien for a debt then incurred, unless there is any ^reement to 
credit^ in which case nothing can be detained. If, before the lieil On 
the liorse is discharged, the norse is taken away, the innkeeper eo in- 
stanti may pursue and retake it. But if the horse is detained and the 
owner agree afterwards to leai^e Mm in pledge y the innkeeper gains a 
special property in the horse, and may retake him at any time. If the 
horse is once removed by consent, the right of lien is gone. 

If an innkeeper detains a horse or other property, he has no right to 
use him otherwise than is especially requisite for the horse’s benefit. 
Neither can he sell him. But in London there is a custom, that a 
horse may, on appraisement by four neighbours, be sold when the price 
of his keep amounts to his value. 

Besides the remedy by lien, an action will lie for the guest’s bill.* 


CHAPTER XVU 

m P^u0l)aiitr anU WRiU. 

By marnage the husbana and wife become as one person in the eye of 
the law, tne very being or legal existence of the woman being by 
the common law suspended during the marriage, or at least^ncor- 
porated with and consolidated in that of the husband, under w’hdse pro- 
tection she performs every thing. Modem times have introduced 
exceptions to this doctrine, as we shall presently see ; but the general 
rule still continues. The masons upon which tlie law virtually suspends 
the existence of the wife during coverture appear to be these : first, for 
lier husl)and's safety, to deprive her of the power to injure him by any 
act witliout his assent, express or implied ; and secondly, for her own 
security, to guard against her husband’s influence over her, by dis- 
abling her from disposing of her own property, except by those methods 
and wdth those solemnities which tlie law itself prescribes. In treating 
of this relationship we shall consider — . 

I. Contracts to Marrt, axd the Consequences of a Breach theri^f. 

II. The Marriage itself. 

III. Divorce. 

IV. The Consequences of the Marriage. 

I. Contracts to Marry, and the Consequences of Breaking them. 

The contract must be mutual, that is, one party must ofler matrimony 
and the other accept the ofler, so that either party may sue or be suedon 
it. Thus a man may sue a woman for breach of iier engagement, as 
well as the converse. An infant, howeV^r, cannot be sued, unless aflar 
coming of age the engagement is continued j though lie or she may sue 
for breach of an engagement. .Neither can a person 7 i(m compos 
be sued, because he is incapable of contracting, unless it is proved to 

» See Chit. Bum. L 56^101. r 
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liaye :been during a lucid interval. It is not in any case necessary to 
prove an .express contract in totid^ verbis to marry ; for whether such 
engagement had existed is a question to be left to and determined by a 
jury from the connecting circumstances. The engagement is binding, 
though “no express time be fixed or stated for its completion ; as the 
law will^ presume it to be within a reasonable time. If the marriage 
would have been illegal^ as being within the degrees prohibited, ’ the 
conti*act is void, and no action is maintainable : nut because the other 
party had made a similar promise to a third person forms no excuse. A 
discovery, however, that tlie other party is substantially a person of 
bad character, from facts capable of proof, seems sufficient to bar any 
action that may be brought.- A bill in equity will lie to discover a 
promise to marry, although not to enforce 8]:)ecmc performance thereof, 
the only remedy being an action for damages. 

Xawtiil marriage is always regarded with favour by'the law. Hence 
contracts or wagers tending to the restraint of marriage are declared 
void. So also contracts in procuration of marriages are void, in equity 
at least ; and the offence of procuring the marriage of a ward of court 
is punishable by imprisonment for contempt of the court, and also by 
indictment for the conspiracy.® 

II. Of the Marhiage itself. 

The acts at present in force for regulating marriages in England 
are the 4 Geo. IV. c. 76, and the 5 & 0 Wm. IV, c. a5. l^e former 
act relates sole!}" to marriages solemnize«l according to the rites of the 
establi^ed church ; and before the passing of the last^mentioned act 
none other could lawfully be had in England, except when? both the 
parties were either Quakers or Jews, It provides, that banns of 
matrimony shall be published in^an audible manner in the parish 
church, or in some public chapel in which they may be lawfully 
published, of or belonging to such parish or chaiielry wherein the 
persons to be inarrit?d shall dwell, according to the fbm of words 
prescribed by the rubric prefixed to the Office of Matrimony in the 
Book of Common Prayer, upon three Sundays preceding th<? solem- 
nization of the marriage, during the time of morning service (or of 
evening service, if there be no morning service on such days) imme- 
diately after the second lesson ; and vdien the f)er8on8#dweli in dif- 
ferent parishes, the banns shall be published in both parisbes ; uthI tlie 
marriage shall be solemnized in one of the parish churches where such 
banns have been pirblished. ^ 

Notice of the names and place and time of abode of pattiiBS is to be 
given to the minister seven days before publication. 

Ministers are not punishable for marrying infants without the con- 
sent of parents &:c. after such publication, unless they Have notice of 
dissent ; but if dissent is publicly declared, the publication is void. 

RepubUcation orbanns is necessary if the marriage be not solem- 
nized withifi three month# after the first publication. 

No is to be granted by any archbishop, bishop, or other 

ordinary, to Solemnize any marriage in any other than the church or 

^ St*(; the Cofrtmon Prayer Book. ♦ As to the publication of banns anti so- 

» Chit. .i'lm. on Contracts, 155^—1(10. lemnization of marria^rt?« in district churclics 

» (Miit. Bla. Com, 43.^, noUf 2. or chai)el8, see 7 & Vic. c, 30. 



chapel of the parish or chapefey within whiob the place of abod 3 
of one of the persons to be married has been for the space of fifteen 
days immediately before granting the licence* And if a <^'veat is en- 
tered, no licence is to be grantea imtil the matter is examined into by 
the judge. And before such licence is granted, one of the parties shml 
personally swear before the surrogate &c. that he or she bmieveth that 
there is no impediment of kindred or alliance, or of any vOther lawful 
cause, nor ^ny suit commenced in any ecclesiastical court, to bar or 
hinder the proceeding of the said matrimony according to the tenor 
of the said licetice, and that one of the said parties hath, for the space 
of fifteen days immediately preceding such licence, had his dr her 
usual place of abode within the parish or chapelry within w^hich such 
marriage is to be solemnized ; and where either of the parties (not 
being a widower or widow) shall be under the age of twenty-one 
years, that tlie consent of the person or persons whose consent to such 
‘ ^larriage is required under the provisions of this act Has been obtained 
thereto ; provided always, that if there shall be no such person or per- 
sons having authority to give such consent, then upon oath made to 
that effect by the party requiring such licence, it shall be lawful to 
grant such licence notwithstanding the want of such consent. 

The father, if living, of a party under twenty-one years of age 
(such party not being a widower or wddow), or if the father shall be 
dead his or her guardian lawfully ap|)ointe<l, and if no guardian then 
the mother if unmarried, and if no mother unmarried then the guar- 
dian appointed by the court of chancery, shall have authority to give 
consent lo tha^marriage of such party; and such consent is required 
for the marriage of a party so under age, unless there shall be no per- 
son authorized to give such consent. 

If the father, or guardian, or motlier be non compos mentis^ or 
abroad, of shall unreasonably or from undue motives refuse or with- 
hold consent to a proper marriage, then any person desirous of mar- 
rying may apply l>y petition to the lord cliaricellor &;c., who may pro- 
ceed thereon in a summary way. If, upon examination, the marriage 
appears to be a proper one, the lord chancellor may declare it to be 
so, and the consent of the other persons is dispensed w ith. 

If the marriage is not solemnized within three months after the date 
of the licence, a new one must be obtained. 

The right to grant special licences to inarry at any hour or place is 
reserved to the archbishop of Canterbury. 

If marriages are solemnized in any other place than a church or 
lawful public chapel, or at any other time than between the hours of 
eight and twelve lit the foreiiopn unless by specml licence, or without 
publication of banns unless by licence, either special or common; 
if any person not in holy orders shall solemnize matrimony according 
to the rites of the church of England, the parties offending are guilty 
of felony, and liable to transportation for fourteen years. Bat pro- 
secutions must be commencea within three years. And all marriages 
solemnized in any place other than a church or chapel where banns may 
1)0 lawfully publisned (except by special licence), or without due pub- 
lication of banns or a licence, or by any person not being in Holy Ortiers 
(the parties thereto knowing of such circumstance), are wholly toid. 
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If the marriage of a minor is procured without the prop<?tr consent, 
either by licence obtained on a felse oath, or by undue publication of 
banns, the offending party may be debarred from any property which 
would accinie from such marriage, by a bill to be filed by the attorney 
general in the court of chancery or exchequer, at the relation of tin? 
party whose consent was necessary; and such court may ^ttle and 
secure the property to the benefit of the innocent party and the issue 
of the marriage, or, if both parties be guilty, for the benefit of the 
issue only. But proceedings for this purpose must be commenced 
-within twelve montns after the marriage, and within thrbe months after 
it came to the knowledge of such relator, ^ 

After the marriage, it is> not necessary in support thereof to give 
proof of the actual dwelling of the parties, &c. ; nor will any evidence 
be received to prove the contrary in any suit touching its validity. 

All marriages must be solemnized in the presence of two witnesses 
besides the minister. Immediately after the celebration, an entry is 
to be made in the register book, expressing whether the marriage 
was celebrated hy banns or licence; and if the parties be under age, 
not being a widower or widow, whether it was Tvith consent of the 
parents or guardians; and the entry must be signed by the minister, 
and also by the parties married, and attested by two witnesses. 

Persons making a false entry, or forging &c. any entry, or any 
licence, or destroying the register, are guilty of felony, and liable 
to transportation for life or not less than seven years, or to imprison- 
ment for not exceeding four nor loss than two years. * 

The 5 & 6 Wm. IV. c. 85 (Dissenters’ Marriage Act) was passed for 
the relief of those Who do not approve of tlie ceremony of marriage 
as laid down in the Rubric. It leaves the religious part of the ceremony 
to he conducted in whatever form may best suit the religious tenets of the 
parties, provided the marriage be solemnized in a place of worebip duly 
registered under the act ; or marriages may be had without any religious 
ceremony whatever, if the parties please, at the office of the super- 
intendent registrar of the district. The only requisites essentially 
neoessary are, that a certificate be previously obtained from the super- 
intendent registrar of the district; that the marriage be solemnized in 
the place mentioned in such certificate, with open doors, between the 
hours of eight and twelve in the forenoon, in the presence of a regis- 
trar and two or more credible -witnesses ; and that in some part of the 
ceremony each of the parties repeat the following words:— 

** I do flolexnnly declare, that I know not of any lawful impediment why 1, 4.B., may 
not be joined in matrimony to C. D. 

And each of the parties say -to the other— 

I call upon these persons here present to witness, that I, do take thee, C.D., to 
be my lawful wedded wife [or husband,} 

The ' certificate is to be obtained by giving twenty-one days 
previous notice iQ>{ the intended marriage to the superintendent registrar 
of the district vriihin which the parties shall have dwelt for at least 
seven days previously ; or if the parties have lived in different districts, 
to the superintendent registrar of each district. A fee of 1«. is paid 
on entering the notice^ and another of Is. on receiving the certijicate, 

‘ As to the wife’s property being ordered husband under this statute, see Attorney 
to be settled upon her and the issue of her Gen. v. Mullay, 7 Beaver, Jl5l. 
marriage, by reason of the forfeiture of the * 1 1 Geo. 1 V. & 1 Wm. IV. c. 66, § 20. 
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Tlio certificate of’ the superintendent regktrat, like the publication 
of banns in the parish church, is intended to prevent hasty and clan- 
destine marriages by securing proper publication thereof; and for this 
purpose the superintendent registrar (who is generalljT the ederk to the 
board of guardians for the union, and with the limits of which his 
district is generally co-extensive) is required to read all such notices 
at every meeting of such board held during the twenty-one days after 
the notice and before the issuing of the certificate. 

Such certificate is required as well in Uie case of marriages where 
both parties arc Quakers or J cws as in other cases, althou^ these 
religious sects were exempted from the operation of former Marriage 
A cts. It may also be substituted for the publication of banns with respect 
lo a marriage to be solemnized in the ]>arish church according to the 
rit(‘s and ceremonies of the Church of England, if the parties choose. 

Where parties are desirous of having their marriage solem- 
^nized within a less period than twenty-one days, the superintendent 
registrar is empowered to grant a licence of marriage, upon the 
payment of three pounds above the value of the stamps, which will 
entitle the party to receive a certificate i>eren days afi-er the notice has 
been given. In order to obtain such licence, one of the parties must 
appear personally before the superintendent registrar, and make oath 
(or solemn afifirmation) that he or she believes tliat there is not any im- 
[UHlimtuit of kindred or alliance, or any other lawful hindrance to the 
marriage, and that one of the parties has lived for the space of fifteen 
days within the district within wliich the marriage is to he solemnized; 
and if either party (not being a widower or widow) be under twenty- 
on<‘ years of age, that the consent of the person or persons whose con- 
sent is required by law has been obtained, or that there is no person 
w Iio has authority to give such consent, as the case may be. Such 
licence and declaration are respectively liable to tlie same stamp duties 
as licences for marriage granted by the ordinary of a diocese and the 
affidavit i*equired to procure the same; and the superintendent re- 
gistrar is entitled to a fee of three pounds upon granting such licence. 
But no such licence shall warrant the solemnization of a marriage in a 
church or chapel belonging to the church of England. Nor can any 
superintendent registrar grant a licence for a marriage to be solemnized 
out of his own district. 

The marriage in all cases must take place within three months after 
the notice has been entered with th6 superintendent registrar, or a fresh 
notice must be given. 

The registrar before whom any marriage is solemnized is entitled to 
ask of the parties the several particulars required to be registered re- 
speeting the marriage, and to receive the sum of IO 5 . if the manage 
be by licence, and the sum of if without 'licence. 

In case either party is under age (not being a widower or widow), 
the consent of the same persons is required under this act as under the 
4 Geo. TV.; and such persons may forbid the issue of the certificate 
by writing the word Forbidden opjposite to the entry of the notice of 
the intended marriage in the Marriage Notice Book of the superin- 
tendent registrar, with his or her name and place of abode, and the 
relation in which he or she stands in respect to either party, and by 
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which he or she is authorized to interfere. But any person forbiddinjj 
the issue of tlio certificate by any wilfully false representation is siib- 
ject to the penalties of perjury. 

And any party whose consent is not requireii by law may, upon th< 
payment of five shillings, enter a caveat against the grant of a certificate 
or a licence for marriage; and in such case the superintendent regjstra 
shall not grant the same until he shall have examined into the groun( 
of objection, and shall be satisfied that it ought not to obstruct th 
issuing thereof. If the caveat be considered IHvolous or vexatious 
the party entering it is liable to an action for darnuges. 

Marriages in other countries are recognized by the law of Eng 
land if they are valid by the law of those countries. ^ Hence mari*iag(‘i 
at Gretna Green in Scotland arc recognized by the law of th: 
country, because they are not deeine<l invalid by the law, thougl 
certainly celebrated in a manner contrary to the general usag*‘, of tha 
part of the kingdom. So a marriage in Ireland perfornwHi by a cW" 
gyman of the church of England in a private house was held valid, 
although no licence was granted for that purpose. 

Before the 5 & 6 Wm. IV. c. 54, marriage^s b<*tween ^rsons within 
the prohibited degrees of kindred were not absolutely void, but voidable 
only by sentence of an ecclesiastical court during the life-time of 
both the parties. This act, after legalizing marriages previously cele- 
brated^etween persons within the j>rohil)itcd degrees of affiant// (but 
not aifecting those within the prohibit(*d degrees of comanffuinitif)^ 
enacted, that all mari’iages thereatt(*r ceii brated betwmi persons nithin 
the prohibited degnx^s either of consanguinity or affinity, should be 
absolutely null and void to all intents and purposes. 

III. Divobch, 

In the first place, no marriage car, be dissolved, although a Kidence 
of divorce may be repealed in the spiritual court, after the dc'atli of 
cither party. ^ But, in eftect, the ecclesiastical court can dt^dare a 
marriage to be illegal after that event. Thus, where on the death of a 
man his reputed wife ap[)lio8 for and tnkes out letters of administration, 
on a prior wife applying to the court they may revoke the first letters, 
and decree them to the first wife; and this was done in a late camj,® at 
the Bedford summer assizes, 1832, and the jury on a trial at law found 
the second marriage to be illegal from the result of their verdict. 

Divorces are of two kinds ; the one ^ vinetdo matrimonii ^ which 
means a» absolute discharge from the bonds of marriage, as though 
none had ever taken place; and the other d mensd et thoro, signifying 
a cessation of the obligation of the parties to continue to live together, 
whfoh is a partial divorce. 

The divorce d vinculo is grounded on some disability or other 
cause existing before the marriage, and the issue in this case are illegi- 
timate, The corporeal imjiotcncc or imbecility of the husband pre- 
existing at the time of the marriage, and continuing to exist, is a sufii- 
cient ground,® so is a relationsiiip within the canonical degrees of 
afimity. Upon this divorce the wife, it is said, ^^hall receive again 
her property if it be m existence ; but if sjient or gone hmd fdc, witiiout 

* Chit. Bla. Com. 440, 441, and notes M. %%, Bla. Com. SS. * MS. 

See 1 Rob. 379. 
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fraud on the part of the Uuf^band, her reltwidj}. is at an end. It bIho 
ena!)lcs the parties to marry agai% and to do all other aets, as if they 
hud never been married ; and the husband is not liable to the future 
debts of the wife. 

The divorce d tnensd is where the marriage was primaiily lawful, 
hut from some supervenient cause it becomes impossible or impolitic in 
tin* eye of the law that the parties should continue to cohabit or live 
together. Though usually decreed in the ecclesiastical court, it may 
he Koirietiuujs obtained, as in the case of adultery of the wife, by an act 
of })urHament.i The grounds for it may be cruelty in either party, even 
in a single instance, when it really endangers life, limb, or healtn ; and 
es^^n words menacing such dangers are sufheient. So if the husband 
has been convicted of an unnatural crime. But mere insult, irritation, 
f'oldness, unkiiidness, ill-temper, or even desertion, are not sudicient 
grounds, although Blackstonc seems to say that intolrralde ill-temper” 
is sufficient. Adultery is always a sufficiectt ground." 

In eases of divorce () vtenm d tJwrOj an allowance is usually given 
to I lie \\if(' out of the hushaiurs pro]>erty, d(*pending on circumstances, 
and this even in ca'^e of adulteiy , where the divorce is obtained ]»y 
a(*t ol' parliament ; for the justice of the l(*gislature has providtnl 
that she shall not, for the want of pecuniary nunins, be driven to con- 
tiniK* in a course of vic^*;-^ though where the sentence is obtained in th^ 
ordinary mode, it seems otherwise.** And it is settled, that where the 
hus])aiid and wiie are living separate, and bv deed he allow«i trustees 
for }u‘r Use a sum of money for maintenance, she docs not forteit it on 
adultcTY/*^ This allowance is terra<*d alhtwny. Courts of equity con- 
sider it as sej)ai’ate and independent of which the wife 

l)\ agrt‘einent on marriagt* maybe entitled to; so that the latter cannot 
h(‘ deducted from tin* fornn r.^ Sometimes courts of equitv may deerci' 
alimony ;7 and after it is decr<*cd, either by a court of equity or by the 
ec(‘lcsiastieal courts, tliey^ will, when any portion of it is cfu<*, prevent 
the husbaiKrs evasion by quitting the kingdom, by i^ aiing tin* writ of 
ne exeat ngno against him.” 


IV. The Consequences or MAnniAfiE. 

1. Rtghta acquired hy the llmhand in the Property of him Wife, and 
him Power over it. 


Am to the Wife's Meal Emtate, — By marriage the husband takes 
a freehold interest in the wife's real estate during her life; and 
if they have any child born, from that moment the husband takes an 
iritorest for his own life also as tenant hy rurtemy, of which ho is not 
(livest(‘d though the child <lie the moment after. In order to support 
this estate in him, there are four requisites: 1. The marriage must be 
legal ; 2. The wife must be seised of the estate ; 3. The issue must be 


‘ S^c the inodes of proceeding in both 
thebe cases, I Chit. Bla. Com. 441, notes 
39, H). 

» 3 Chit Bla, Com. 94, notes, 14, 15, 

» I\m' Best J., 4 D. & R 17, and per 
Bailey J., id. 94. 

* I Bla. Com. 412; 3 Id. 94. 

* Jee V. Tlmrlow, 2 Barn. &. C 347 ; 

2 


S.C,. 4D. &R. 11. 

« BaII V. Coatts, 1 Ves. Sc B. 292 ; Col- 
mcr V. Colmer, Mtis. 121, 

‘ Angiei, Free. Chan, 496 ; 

Glib. Eq. Rep. 152. ’ 

« See Caws in Cl»t. Eq. Index, 5$2; and 
^ further 2 Roper pu Hniiband and Wife 
30.9, notes, 
a 
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capable of inheriting, a^^oaiiig it to IIto; and 4. The deaUi of the wife 
^ust precede the husband^s, 

, The husband cannot be tenant hy curtesy of a mere riglit, title, 
condition, or personal inheritance &c. of the wife. But he may ol’ 
inanws, lands, and tenements, of which actual seisin majr be obtained by 
the wile, and of variouls hereditaments, such as rents, tithes, commons, 
advowsons, offices of inheritance, trusts, equities of redemption, &c. 

When the wife^s estate is capable of seisin, actual seisin must be 
had during her life, to entitle the husband to be tenant by cuj*te8y. If 
the wife be disseised before marriage, and there* is no re-entry during 
marriage, no such title can arise to the husband; tliongh a disseisin 
after marriage cannot affect his title. So, if the freehold is su*-- 
jiended during the marriage, the husband gains no title, unless tin* 
suspension is by a mere term of years, in whieh case the termee is rc*- 
gamed as holding possession for the wife. No (Hirtesy arises from the^ 
wife's seisin for her life merely, or as tenant at will, nor of copyliohls, 
except f»y special custom, which must be strictly followed. Nor is the 
seisin of a reversion sufficient. If a wife is entitled to an estate for 
life, then A.B. to have it for life, and tlien to the wife in revoi'sion ; 
if A.B. die before the v^ife, the husband is cnlillcd as tenant by curt<‘sy 
on her death; but not if A.B.V estate takes effect; though if A.B.'s 
j^terest had been less than freehold, as for a lenn of years, the husbionrs 
title would not have been affcctc(l. No title in curtesy arises where 
the wife and another are entitled as joint tenants; but otherwise if in 
eoparceparv, or as tenants in common. 

Where tiiere ib no pos‘<il>ility of actual ^eihin of pro|)(‘rty, as of reuts, 
advowsons, and the like, no seisin is^ required other than a legal or 
equitable seisin; although as to equiffiblc sc'isin, where the husbai^d 
takes any thing und{*r the wif<‘'9 will, and any intention of lid’s is ap- 
parent that he shall not have the estate hy curtesy and also the 1>enefits 
of the will, equity will in general put Lini to his electiou^to choose wdjich 
of the tw o he will aliidc ]>y. 

If rr^l property is given I)}’’ deed or by will to husband and wdfe as 
joint tenants, he cannot, unh ss she join in the disposition ther<*of, divest 
tier of the interest w liieh after his death she would take in the w hole 
property. Thi^ is contrary to tin* ordinary relation of joint tenants, as 
we shall hereafter see wdu'n wx* come to treat of the laws relating to 
estates. Neither is her intere&t affected by treason in the husband; 
for, in legal jihraseolog)', they take by entir(‘ties, and not in moieties. 

The huelmnd, as he and the wife are on(*, cannot give &c. any thing 
direct to his w'ife, except by his will, i>r by any ])articulttr local custom, 
as in York, or as a donatio morik camdy which is a gift made by Inin 
while upon his death-bed, and can only take effect in cage he die from 
that illness, and ther«*fore does not pass to her till after the marriage in 
dissolved by his death. But by intervention of trustees this may be 
done; for the husband can give any thing to them upon trust that the 
wife shall have the benefit of it And a purchase by the husbaml in 
the name of his wife is |liestimed to be a gift to her, which, in general, 
she shall take and enjoy after his death. 

The husband may, i§ general, alieiie the property of the wife w Ithout 
her asfecnt during his o^^rii life; but she or Iwu* heirs, after that, have the 
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power, by process of law> of re-entering d|||||l^ 
if the remedy be pursued promptly after hiiiPIth* Copyhold 
of the wife are however, in general, incapable of being so alf^Sed. 
So also courts of equity "will in general relieve the wife frei^ih^ 
('ffects of an%ct of forfeiture committed by the husband of the vrife^s 
copyhold estates. 

JLj? to the Mmhand^e Power to grant Leases of the Wfe’f Metate . — 
The statute 32 Hen, VIII. c. 2^, although in other respects it pro- 
vided for the relief of the wife and her heirs against the alienation other , 
(‘States by the husband, yet, for the encouragement of industry, it insured 
to the lessees of the husband and wife the lands of the wife during tfie 
t{‘nn granted ; and, in doing So, the statutes rendered firm and obligatory 
tlie (contracts jointly made by them during the marriage. 

The husband is also entitled to exercise a powder contained in any deed 
to lease the wife's property conjointly with her, but the precise terms of 
the power must be ^strictly and literally followed. 

Again, the husband alone may charge his wife's real estate with the 
{)dym(‘nt of his debts during their joint lives ; and if he be the survivor, 
and entitled to be tenant by eurtesy, he may furtlier charge tbeju 
during bis own life. And a security to any cxt(‘nt on the wife's estate, 
which ‘^hc* and her husband may ofiect, will be good. 

If, however, the wifi' join in these acts to raise money for the hus- 
band’s use, she will be entitled to exoneration to that extent out of any 
leal ('State or assets he may have ; but it seems that the claims of other 
ertditors would be preferi(‘d to ber’s. If, liowever, tlie money is 
rdised to pay a debt contracted by the %vife before marriage, she is not 
entitled to any exoneration ; nor where it is eonnoett'd with a contract 
on the marriage for settling her estate. Evid(*nce is admissible to 
slum tor what purpose the money is raised. But parol declarations 
of the wife of her agreement to make a gift of the money to her hub- 
band are inadmissibh* ; although^he may exclude herself from the 
right of exoiK'ratiou out of Iris assets if she, by professions that she 
did npt intend to assert her right, induced his executors to adininisfi'r his 
personal estate. 

The m(*re reservation of the equity of r('deniption in such cases in 
the husband and wite and the survivor will not (‘hai’ge the wdfe's interest 
then'in; but when the limitations of the property are distinct from the 
bare transaction of the incumbrance, iben it wdll. 

JLs Interest in her Chattels Peal, as T( 1 7ns of Tears ^T,,and in 
the Pents due at his death, she hetng then alive; and his Liahilitg 
to the Charges affecting S7ich Chattels. — Thii^' is only a qualifieil 
titl(', viz. an interest in right of his wife, wdth a powx'r to alienate dnriJIg 
the coverture. If he do so alicne them, the alienation is efiectual against 
the w ifi' whether she survive him or not ; but if he do not, and sjjie 
survive him, then she continues to be the owner thereof as olFectually as 
if she had never been married. If, without any alienation, the wife dfe 
first, then tliey belpng absolutely to tlu' husband by marital rtght, and 
not merely by his taking out adminislration. If leasehold property of 
th(* w ife is underlet by the husband, or by both, and the rent is re- 
set v(*d jiayahle to him, and he die leaving Vij^wife surviving, his cx- 
e(‘u<ors setmi to bo entith.'d to the rent due at his death r but if 



reserved to it 4||||||^ they belong in such event to the wue, 
though upon this poiiMfee it S6me dincrence of opinion*^ 

When the husband by Survivorship becomes entitled to such chat- 
tels Veal, he takes them subiect to all the charges and equities witli 
which they were affected in the wife’s possession. The knsbaiid's acts 
of forfeiture, as by waste, outlawry, or attainder for felony, or felo cle 
se, form as, effectual a bkr to the wife’s claims as any other disposition 
th<*reof made by him. And on insolvency or baukru|i^cy, or u})on a 
writ of fi. jfh., the wife’s interest may be sold for the b^efit of his 
creditors. 

Of th^ Hmhand^s Interest in attd ovef'his Wife* s Personal Estate ^ — 
A woman is not permitted to dispose of her property in fraud of her 
contemplated marriage. This, in gen<‘ral, resolves itself into a mere 
question of fraud ; for Wfore marriage a woman is at liberty to dis- 
pose of her fortune, jirovided it he done with no improper motive, as 
to deceive the man w ho ih then a<ldr<‘ssing her ^vilh a view to their 
union. But deception will l>e inhered, if after the cominencemcTit of llic 
trt^atv she slioultl attempt to dispose of her jirop^Tty W'itliout his know- 
ledge or concurrence ; and under no circumstanecs w'ill any such viflufH 
tary disposition of her property be binding ujion lu r snbsocpicnt husband. 
Where, now'ever, such settlement is made on her children by a former 
husband, the cases on the snhjw*t go to decide tliat such wCuld be valid; 
though this is <*ertainly contrary to the principle on w hich the prectnling 
doctrine is founded. 

By marriage all the personal jii^ojicrtT of the wife, of w'hich she is 
actually or beneficially ^ws^esNed at tlie turn', becomes t lie property of the 
husband absolutely . His disposition of them hy wdll or otherw ise will 
tlicrefore be good ; and he may also empower h<*r to dispose of them hy 
her will, either generally or in any particular mania'r. But this is only 
good os against her next of kin in she (lic*s before her husband. 

But marriage is no gift to liim o#pi*(»perfy belonging to tin* wife as 
adfiiinistititrix or executrix, though he may, in lier right, administer 
such propert^\ , and dispose of it in the same mariner in which she might ; 
and therefore he may reh^ase debts due to tlic instate to be administeied. 
The w’ife cannot administer w ithout his oonsent; but projx'rty coining 
to her (‘xeeutrix Ac. she may bequeath by will without his consent. 
And if any action is brought in relation to such matters, the wife must 
in general he joined with the husband." 

As to the wife's chom in action^ such us didits owing to her at the 
time of her marriage, arrears of wuits, legacies, resid^uary personal 
estate, money in the fdnds, Ac., the husband, to gain any projierty in 
them, must during his life redact^ them into possession, that is, obtain 
the actual coutroul of them by re(‘overing them, or by their being 
tmnsferred into his name, Ac. The mere intention to reduce them into 
l^session is not sufficient ; and therefore a mere appropriation of the 
fund by him to any particular pur|K>sc is not such a reciuction.^ 

As to the assignment by the husband of the wife’s choses in action 
to which she is only entitletl in remrmn or expectancy^ it is now pretty 
well Settled that it can only stand g<md in cose he survive her; anti 

* ^ I Eoper, Husb,& Wife, 144. See • As to what oonatitutes such reduction, 
sJffO Harrison v. Andrews, 13 Sim. 5a5. see Eoper, S10 Ac. 
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that even although she join in *the assigntdioa'W^^ the flame time she 
may confirm it after his death ; but her merely siting such assign- 
ments in a deed executed by her after hfs deaths is not such a recog- 
nition. Nor does she debar herself from the right to" set aside such 
assignment by forbearing to claim it till after a particular events 

This saving of the wife’s rights is only confined to such as, in order 
to reduce into possession, he must sue for ih a court of equity, and not 
to those over which the common law imparts the power to him. 

Whore the husband, in order to reduce the wife’s property into pos- 
session, is obliged to resort 4o a court of eauity, the court will oblige 
Inrri to settle some portion of it on her and lier children. The portion 
to be tlms settled depends upon the circumstances of each particular 
ca‘^ 0 ; and, though generally half, it is never the n^hole fund. She may, 
whore this fund is subjec{ to equitable cognizance, file a bill in equity 
to enforce her right to settlement by means of her next friend against 
her husband. If* she die before any steps are taken to secui% her 
allowance, her children have no power or claim to do so; although if 
any steps are commenced, they may continue to prosecute them. The 
wife also, by her waiver of rights, may bar her children. 

The wife’s equities to a portion of the futid sought by the aid of a 
court of equity equally follow the j»roperty wdiether it is sought to be 
n*eovcred by the nusband or by bis assignees, by contract or in bank- 
ruptcy. But if the money be already jiaid to such purchaser beft^ 
steps are taken to enforce her right to settlement, her rigl^ is gone. 

So the court of equity will restrain the liusband from obtaining the 
wife’s portion by any process in 4he ecclesiastical courts until hc has 
made a settlement on her. 

Adultery on her part is generally a bar to her equity in this respect, 
e\<‘ept in the instance of a ward of court. 

The husband, although he may refuse to make any such settlement, 
is yet entitled to the interest of her fortune, hut not to the capital ; and his 
assignees may take flu* yearly income, subject to making her an allows 
aiice. But if the husband desert his wife, and leave her destitute, 
(»oinpeJ her by liis cruelty to leave liim, tlie court will deprive him 
only of the capital, but of the interest also; and out of this property, 
although generally the husband is personally liable to all her deb^ 
the court will order her creditor for advances to be repaid. 

‘In case of a ward of court married without the previous approbation 
of tJie lord chancellor, the husband, besides being liable to imprison- 
ment for the contempt of court, is punished by a settlement being made 
most strictly debarring him from taking any benefit in her property. 

jBJffeii of Settlements on and after Marriage. — By a settlement before 
marriage ihe husband may, by an agreement therein to that effect^ be 
entitled to her chases in aetmi, present or future; but without such H 
clause he is only entitled to her then property, under such restriefioilil 
as to her chases in aeikm as have been before pointed out. 

' The cAses of Mittord y. Mitford (0 Ven. reversdonary and contingent mteresto la 
a7), Hornsby Lee Madd. 16), Purdew peiaonal chattels not vesting in pqumqttoa 
V. Jackson (1 Huss. 1), Honner v. Morton dwrmg the coverture, agalnat ftm 
(3 Russ. Oil), and Stamper v. Darker (5 of the hjusband for valuable oonddefration, 
Madd. 157) have cstabHaheJ the un^ualifi^ or his genend assign^* h bmikniptcy or 
right of a mamed woman surviving her Insolvency. The huiibfind c^sunot bind hw 
husband to all her r hoses in aotion not re- wife's reversionary interest in personalty, 
duced hy him into poeseanon, and to her cithfr with or without her consent. 
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If after marriage anj^aocessioa iMkii place to her property, he, on 
taking it, may (unless the settlement has already provided for such a 
possibility) be made to execute an additional settlement on her in 
respect thereof ; and he then becomes a purchaser of such property, 
which renders the post*nuptial settlement valid against creditors, pro- 
vided it is in other respects fair, and the assignees must perform the 
covenants of the settlement before touching her property. 

Settlements before marriage are always good against creditors or 
purchasers. But, unless under the foregoing circumstances, settle- 
ments after marriage are in general invalid against prior creditors, and 
purchasers also, even if they nave actual notice thereof. They are good 
if made in pursuance of previous articles agreeing to settle in writing ; 
and they are always good against the husband and othei*s claiming 
under him. And post-nuptial settlements m^de for value, either on an 
accession of fortune to the wife, or on her gi\ing up some right, as to 
jointure, dower, &c., or by order of courts of equity, are good. 

2. Wife^s Rights over the JIushand\^ Property* 

Dow^er , — The law in respect of dower has uxidergonc great alter- 
ations by the late act 3 & 4 Wm. IV. c, 103. 

By marriage the wife (unless by agreement otherwise) is entitled to 
a life interest, at her husband's death, in one tliird of his estates of 
inheritance of which he has been seised during the coverture. For 
this purpose a valid, or at least not a void, marriage is necessary ; for 
if it is only voidable, and it has not been •^ct aside during his life, it is 
too late after his death to di^^pute it, and all tlie consequences oi‘ a 
good and valid marriage* attach. 

Dower attaches on all corporeal hereditaments, and out of rents, 
estovers, commonb appendant or in gross (if certain), advowsons, fail's, 
bailiwicks, profits of a park-keeper and of courts, tithes, woods, inill^, 
pisearies, tolls of a navigable river (unless the act expressly provides 
against it), and the like, and of mines opened, but not of those un- 
opened. 

An estate in dower is an estate for life which the law gives a widow 
in the thiid part of the lands, tenements, and corjioreal and incorporeal 
hereditaments, of which tlie husband was solely seised or entitled in law 
or equity (though hf*fore the 3 & 4 Wm. IV. equitable seisin was not 
sufficient), in fee or in tail ‘ in possession, at any time during the mar- 
riage, and to which estate the issue of such widow might have inherited. 
Thus, if an estate be limited to a man and the heirs of his body by 
his then wife,*and he marry again, the second wife is not dowahle out 
of that estate, for her heirs could not by possibility inherit. A seisin 
in law was sufficient; thus, if land descended to the husband, who died 
before entry, yet dower attaclied : but now, by § 3 of the 3 & 4 Wm. IV. 
C. 105, seisin is declared not to be necessary. The wife is not entitled to 
dower of a remainder or reversion expectant on a freehold created before 
marriage; but there is dower if the remainder or reversion depend on a 
term of years. There is no dower of a seisin for an instant meiely, as 
where there are two joint tenants, and one makes a feoffment in fee; 
nor of both the lands given and taken in exchange, but she must elect 
which to take dower out of. She shall have a third of the profits of 
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^lu h as cannot be.divided^ faii*s, offides, ttnA Ite third presou- 
tution to an advowson. She shall have no doWt^i* of on estate of'n^s^li 
her husband was mortgagee in fee, nor if he be iltahded of treas^i ; 
hut sJxe shall not he banned, if he be attainted of felony only. NeitJjer 

do\> or lopt by divorce d mensd et thoro for adultery *, though it ia if 
she quit her husband's house in company of the adulterer. The widow 
of an idiot or non compos has dower. But the widow cannot enter till 
the heir has assigned her dower. If he refuse, she must bring a writ 
of dovger, and the sheriff must assigft it by metes and bounds, unless 
the husband were tenant in common, then she has an undivided third 
share of her husband's interest. Therefore, before assignment and 
entry, the fi‘eehold is not in the widow. But before entry she has a 
right only, which may be conveyed (A, e. extinguished) by lease and 
release to the p(*rson having the freehold in possession ; and after entiy 
it may ho oonveyed &c,, like other freehold estates. And during the 
husband’s life the wife may bar her right to dower by the new mode 
prescribed by 3 & 4 Wm. IV. c. 74, in Heu of fine or recovery. 

By gavelkind custom, she is c‘ntitled to iTalf the land so long as she 
eonthiues a widow and chaste. 

®ie tenant in dower is subject to an action for waste, and liable to 
forfeiture. Ker concurrence wns necessary to make the tenant to the 
precipe, she not being within the 14 Geo, II. c. 20. 

Th(* methods by which dower may be prevented from attaching ai‘e 
as follows. As the hushand must he solely •-ei^ed, hy making him a 
joint tenant; or hy putting the fee in reiiiain(l(*r, as to the hushand for. 
life, r(‘mainder to B during life of hushand of icc., remainder to hus- 
band in fee. The best way is by the usual uses to bar dower, as now 
most gf nerully practised. Dower may he barred in law by the v^oman 
accepting a jointure uiuler the 32 Hen.VJII. c. 28. A pi*ovision made* 
by will of hushand in lieu of dower is so far a bar to dower, if the 
intent bo clear, as to j>ut lier to her election. And so in equity, hy 
accepting other consideration*^, such as fall not w’ithin the statute, as a 
y(‘urly si,m &c., though not eliarged on any jiarticMiIar fund. 

The 3 & 4 W. IV. c. 105 having effected considerahle changes in the 
l«iw of dower, the provisions of it are hei*o subjoined. 

No widow shall he entitled to dowTi* out of any land which shall 
leave been absolutely disposed of hy her husband in his lifetime, or by 
his will. 

All partial estates and interests, and ail charges created by any dis- 
position or will of the husband, and all debts, incumbrances, contracts, 
and engagements to which his land blmll he Mibject or liable, shall bo 
valid and effectual as against tlu' right of his wddow to dower. 

A widow shall not be entitled to dower out of any land of her htts- 
hand, when in the deed by which such land was conveyed to him, or by 
any deed executed by him, it shall bo declared that his widow shall 
not be entitled to dowei* out of such land. 

A widow shall not bo entitled to dow or out of any land of whicli 
her husband shall die wholly or partially intestate, when by his will, 
duly executed for tlic devise of freehold estates, he shall declare his 
intention that she shall not he entitled to dower out of such Ismd, or 
out of any of his land. 
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The right of a Vidow to do^^ l^toalt Tte ,»ubjoOt to any con<fitions, 
restrictions,' or directions which shall he declared by the will of her 
husband *duly esceeuted as aforesaid* ^ 

Whore a husband shall devise any land out of which iiis widow 
'would he entitle to dower if the same were not so devised, or any 
estate or interest therein, to or for the benefit of his widow, such widow 
shall not be entitled to dower out of or in any land of her said husband, 
unless a contrary intention shall be dedlarcd by his will. ‘ 

No gift or bequest made by husband to or for the benefit of his 
\vidow of or out of his personal estate, or of or out of any of his land 
not liable to dower, shall defoat or prejudice her right to dower, 
unless a contrary intention shall be declar(»d by his will. 

Provided always, that nothing in tliis act contained shall prevent 
any court of equity from enforcing any covenant or agreement entered 
into by or on the part of any hu^h^nd not to bar the right of hia 
widow to dower out of his lands, or any of them. 

Nothing ill this act slmy inteifere with any rule of Civility, or of any 
ecclesiastical court, by w’bich legacies bequeathed to widows in satis* 
faction of dower are entitled to priority over other legacies. 

No widow shall hereafter be entitled to dower ad ostium eccleSfiit^f 
or dower ex assemu pafris. 

This act shall not extend to the dower of any widow who shall have 
been married on or before the 1st January 1834, and shall not give to 
any will, deed, contract, engagement, or charge executed, onU*fe(i info, 
or created before the said 1st January 1834, the efiect of defeating 
or prejudicing any riglit to dower. 

Joij^TrjtB, — I)o^^er may also be barred by jointui*©, which is a 
provision made by marriage nettlemcnt in lieu of it ; and which, though 
by fine and proclamation of the husliand, or by forfeiture for w^aste, 
or by the alienation of the w ife, it may he barred, yet*^is not (as dower 
is) forfeitable by elopement and adult< ry, nor by the husband’s trea- 
son or felony. Coke says, a strict te{fal jointure requires that — 1. 
The provision for the wife must take effect, in possession or profit, 
immediately after the husband’s death. 2. It must be for the term of 
her own life, or more. 3. It must be in satisfaction of the whole ^ and 
not of part of dower. 4. It must he expressed or averred fo be in 
satisfaction of dower. It may be made before or after mamage ; 
but if made after marriage, she may w^aive it, and claim her dower. 
If made before marriage, she will l>e barred whether adult or infant, 
even if not a parly to the deed of jointure ; but Mr. Cruise thinks,' 
that, if under age, she or her guardian must have notie^ or she would 
have relief in 'equity. If she be an infant^ the provision must be as 
certain as her dower. 

The Wife's Interest in the Hushartd^s Personal Projmrty * — When 
the husband dies possessed of property, and without leaving any will, 
and, after paying his debts, there is a surplus, the wife under tlic 
Statute of Distributions, is entitled to one third where there are children 
or their lineal descendants living; and where not, to one-half of 
such surplus.^ Ani by the custom of London and York, whoa 
jiis estate exceeds 20002., she is entitled to 5024, or if under 20002., 
Dig. 2d «dit. 228, SS8. * Sets the Table, Chit. Eq. tit. JflsiribuHom, 
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lo the fumiturfe of the wido#^ bed*>ehrail>i^‘ nAd appotel. And 
\v here the children have been advanced la tite li^^orid oy the father 
during hislife-tiin^ the value of that advaneetaent will be brought into 
account with the widow, which is called hotekpoC* Settlement on tlie 
widow will sometimes bar her right under these customs. The wife 
also may take interests, limited to her by marriage settlement, or by 
covenants therein, to leave her property at his death by his will.* 

3. TAe EffeeU of Marriuge upon the Acts and Agreements g/* Mus^ 
hand and Wife prior to Marriage; and the Husbands JAabUity 
hr respect of them. 

When manied, the wife cannot, without the husband^s consent, make 
or appoint an attorney to do any act; and on the same principle, if she 
has done so before marriage, the act of marriage is a revocation of it. 
But rf a warrant of attorney is made to her, it is not revoked ; nor is 
marriage a determination of a lease at will made to or by her before 
tliat event. However, she is in general incompetent to make a wllj 
and one made before man’iage is revoked by it, although the husband 
c'onsentcd to it, A submission to arbitration by tlie wife is revoked by 
in -^rriage. And in some instances marriage is a ndease from obligations 
contracted by her previous thereto, as where she has given a bond to 
lier husband, unless the debt thereunder cannot become due till after 
her death. The husband is generally liable for all her debts contracted 
prior to or during the coverture;^ but for those contracted before mar- 
riage he ceases to be liable when the coverture ceases; though if he 
receives assets from her as administrator after her death, he continues 
liable to the extent of such assets. 

A bond given by a man to his intended wife without the intervention 
of trustees is revoked on the marriage; but otherwise if trustees are 
interposed, or if the terms are to lw» performed after the coverture ceases. 
For w^here such a bond is made, and the husband becomes bankrupt, 
proof is allowed of it under the bankruptcy But the husband cannot 
settle hk orrn property on his wife, so as to belong to her in the event 
of his bankruptcy, though lie may settle her property in that mode^ 
Tlie man*iage of an executrix with a debtor to the estate does not rc^ 
lease his debt. 

4. The DisahiUties of Coverture, and the Exceptions to them, 

A man ied woman has a variety of rights and disabilities with respect 
to the exercise of po^v#s.“* As to purchases of real estate by hCr^ 
they seem to depend more on the assent of the husband, without which* 
she may sometimes treat them as nullities after his death, A wifi^a 
receipt for money is void against the husband, unless she act with his 
authority, either express or implied. Neither can she release a 
or give or any security. Neither can she in genera} 

debts to bind her husband, unless they he for necessaries th 

herself jproponioned to their sphere in life, or for goods fot me i^se ^ 
the family, or, not boii^ necessaries, unless they aft;erwardscome tpliie 

» Sec 2 Koper, b-66, ^ » Se^ 

® See po8t^ ae to his Ijability for debt# fenvd to* 
during marriage. * See ; 

8 s 


I Hoper, Bh. 
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huBband’s and though the necosUlnefi were for her children by 
a prior marriage, ii* thuy are Hving with the husband, ho is liahh*. 
Whore the Jiushand makes an allowance to the wife for necesharies/ 
which fact is known to the tradesman trusting, the husband is not liable. 
Nor is ho liable for mon^y lent to the wife, even though applied by her 
to the purchase of necessaries. Hoirever, in equity, the lender would ht' 
entitled to stand in the place of the party furnishing such nect^ssarics, 
and so be entitled to I'ecover from the husband. It the wife buys ne- 
cessaries on credit, and pawns them before they come to the husband’s 
use, he is not liable; nor if the credit is solely mven to her, unless by 
any subsequent act he acknow ledges tin' dclit. His liabilities, however, 
cease if she leave him without some sufficient reason, as ci’uelty or sub- 
stantial ill-treatment ; but in this ease he ought to give particular notices 
to tradesmen not to trust her, — a general notice, unless brought home 
to the party’s knowledge, being of no avail. If lie drive her away from 
her home without sufficient cause, and give actual notice to tradesmen 
not to trust lier, he is ‘?till liable for necessaries stippru'd to her. But 
if she afterwards commits herself, his liability ceases from that time. 
Her elopement or adultery will also discharge him ; but if he afterwards 
receives her again, bis 1 lability is thereby revived. She, how ever, c*ou 1 d 
not be arrested for those debts from which the husband is released ; or 
rather, if she were arrested, she might, on application to a court of com- 
mon law, have been released on wdiat is termed common hail.^ 

By the custom of London, however, bhe may he considered as u fmc 
sole, and, as such, may trade, and become subject to the bankrupt law’^s. 

Other exceptions wliich ate allowed to the gcncml disafiilities of the 
wife by means of marriage are thos<‘ of pin-monvtf, gifts or allotranccs 
to h&r to keep house 4‘e., a'iul her paraphernalia , « 

Although gifts by the husband immediately to the wife are void at 
law, yet in equity they are supporte<l, provided they are tair and reason- 
able, But it is to be observed that a gill of th(‘ whole property of the 
husband during his life-time i« void, even in equity, against his ert*ditors. 

Pinrmoney, tfc , — This is money given for her clothes and ornaments, 
or other separate expenditun*. It may be given <‘ither by the marriage 
agi*eemeiit, or by gifl independent and subsequent thereto. The fnrin(T 
is good in every respect ; hut the latter is void as against his creditors, 
unless under circumstances already pointed out, as, for instance, a 
future accession on her part to property. If she suffers her pin-money 
to ran into arrear, she can seldom claim arrears for more than a year 
past; but if she demands it without success, she will not be considered 
as having waived it ; neither can the presumption of waiver arise if she 
be non compos mentis. If the husband provide her with the articles 
for wliich the pin-money was intended, her claim to the latter will be 
regarded as thereby satisfied. 

Oi^ ^c. to keep Home , — ^These are supposed to be a certain sum ; 
and if, by saving any part of it, she accumulates a fund, she is considerc'd 
to hold it for /ler own use; but this, as well as pin-mon<^, if in conse- 
quence of an agreement ajfier marriage only, is liable to the husband's 
creditors. 

Paraphernalia. — This term compreheiwls such articlea of dress and 

‘ Freestone v. Butcher, 9 Car. & P.^647 ; JUne v. Ironmonger, 33 Mee A. W. 368. 
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wnameiit as are l^ught % li^ hiill^iid & to 

her by strangers^ and are siiitahla io her condition in lift. Tni^y are 
not a bsolutely the property of either party $ so 
dispose of them hy nnll during the life of the oth^iV 
to the survivor. Although the ^^fe cannot during his lift do ^ 
sell or give them away during /icr lift-time; and on the 
they are liable to his debts, except, perhaps, where given by ^trangOi^ 
Jf, liowever, the husband die indebted, and her paraphenialia he taJhen 
by his specialty creditors after the general personal estate is exhait^h^, 
slui will be allowed to stand in the place of such creditors to reimburse 
herself out of the real estate in possession of the hsir, to the amount of 
her paraphernalia, and will be entitled to precedence in payment of their 
value to legatees. The right to paraphernalia may, however, be barred 
by settlement, or, as against her administrators, by her acquiescence 
in her husband’s otherwise unwarranted disposition of them. 

The Power to enjoy separate Estate * — Courts of equity have 

also relaxed the rule, that a married woman cannot have any separate 
( Slate without the aetiml intervention of trustees, in another instance. 
Thus, although it 'svould he better to interpose trustees, if land or 
personalty be devised, bequeathed, or settled by a stranger to or upon 
a married woman for her separate use, yet, w ithout giving it to trustees, 
the intention of such stranger will be effectuated, and the w ife’s interest 
protected in courts of equity, by their regarding the husband as a 
trustee for her; and there are instances where courts of law would not 
interfere in such case against the wife’s interest. Such separate enjpy- 
Tiiciit is supported wdien the words in the w ill or deed are, that she 
shall enjoy and receire ” the property ; or, that it shall be for her 
livelihood;” or, tliat her receipt shall he a sufficientdmharye;*^ or, 
that it shall be paid into her hands and in many other such cases.' 

Again, w}i(?re the wife is, by the agreement of* the husband, or by 
the custom of London before nientioried, and in other instances, allowed 
to carry on a separate trade from her husbaiid, the property then^of is 
licr separate property. How^cver, as in general no separate action can 
he maintamed against her, she cannot (except by the custom of London) 
be made a bankrupt in resfiect of any such separate trading. 

Such separate property, if* ?'ea/ estate, may, by agreement between 
husband and wife before (though not qfter^ marriage, be disposed of 
by the wife during coverture so as to bind her heir at law; and if per- 
sonal estate, she may dispose of it without such power, just as if she 
w^ere single. If, however, property is given lier to enjoy during her life, 
witli a power to dispose of it by her wdll &c., care must be taken that the 
terms of the execution of the powder are strictly complied with.® 

Such separate property is also in some instances rendered liable to 
her debts and engagements after her death, independent of the liability 
of the husband. 

SEpAnfrxojv* — This, though unknown to the common law, was, till 
lately, so dearly settled as to afford room for valid contracts in relation 
thereto. At law such deeds, if in contemplation of irmmdmU separa^ 
tion, were good ; and in equity they were good for every purpose 

» See BaTTVinore V. Ellis, U Siin* 1 5 Brown * See I Viet. c. 26, IS, which tnust 
V. Bamford, 11 id. T27. See alsothecaseson be complied with notwithiaatiding the 
this subject in Western’s Con vcyanc. iv. 258. power. 
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trustees were interposed. They however, in general considered at ' 
an end when a reconciliation between the parties subsequently took 
place. 

But this doctrine has undei^one a complete alteration by the late 
case of Westmeath v. Westmeath, in the House of Lords,' which 
has decided, that a prospective or any deed of separation (exceptinj; 
so far, perhaps, as it may provide for children) is invalid, and moy bo 
set aside or treated as void.® Such is the modern decision ; but its 
correctness is very questionable, and in all probability the law will 
again stand as it did before this casc."^ 

If, during this state of separation, the wife be molested by the hus- 
band, she has a remedy by writ suppUmoH in the Court of Chancery, 
obtained upon proceedings called articlea of peace; and if he attempt 
to seize her, or actually do so, she may have a writ of habeas corpus. 
in order to obtain security for her person or to regain her liberty. 

. 

5. JEjfferts of the Marriatje as heticeen the Husband and Wife. 

It would far exceed the limits of this work to enter into the detail 
of actions by or against husband and wife conjointly and sc|>ai*ate] \ , 
or into the consideration of wdiether she may sue or be sued alone, oi 
whether she must be joined or not with her husband in an action by or 
against him ; suffice it to observe, that in general, if the wife be injured 
in her person or property, she can bring no action for redress without 
her husband's concurrence, and in his name as well as her own ; neither 
can she be sued without making the husband a defendant. But w'hcrc 
the husband has abjured the realm or is transported (he being then 
considered dead in law), she may sue and be sued alone. These, how- 
ever, are only general rules, liable to many exceptions.^ 

In equity, by the intervention of a third person, who is termed prochein 
ami, or next friend, the wife may sue the husband. If the husband be 
guilty of ill usage towards his wife, she may obtain sureties from hi*m4o 
keep the peace, either by application to justices of peace, or to the courts 
of Chancery or Queen's Bench. So be is bound to maintain her, unless 
she elopes without good cause, or is guilty of adultery. Therefore he 
is liable for necessaries supplied to her ; or she may obtain an order for 
maintenance from a magistrate, or alimony by application to the 
ecclesiastical courts, SceJ^ 

In criminal prosecutions, the wife may be indicted and punished se- 
parately ; and where she receives stolen goods, or is guilty of* riot, or 
of assault or battery, or of many other inferior misdemeanors, and 
the husband does not participate therein, she is the party respon- 
sible in the eye of the law. But it is otherwise if she commit any 
crime by coercion on his part or in his presence, short of felony or 
treason ; for then he is the party liable.® 

But in trials of any sort tliey are not allowed to be evidence against 
or for each other, where their rights may in any manner be affected by 

* Dow’b P. C., N.S, 5, 18. See 1 Clut. Bla, Com, and note 

* 1 (/hit, Gen. Prac. 58. 4,8, id. 

‘ If the deefl of fieparation be proper Ip * I Chit. Gen. Prac. 60. 

prepared, there w no doubt of its vnliditv. « 1 C^h. Bla. Cora. 448, n. 48 ; and Hce 

--bniTOK. further, tit. fimhand and m Up* 

index. 
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tho nature of the evidence* The rale is fouiMled upon this, that, bein^ 
but one person in law, it is a maxith that a party caimot he a witness 
in bis own cause, neither can he be his own accu^r* But there are 
exceptions ; as where the accusation against the huaband is the forcible 
abduction of the wohian, or on an indictment against him for murder or 
the attempted murder of his wife, she, or her dying d^Iaration, may 
then be evidence against him, and vice versd. And by the Bankrupt 
acjt, 6 Geo. IV. c. 16, § 37, the commissioners may examine the wife 
in order to discover the bankrupt’s estate, &;c. And cases of liigh 
treason form another exception. 

Upon the same principle, also, the admissions or declarations of one 
cannot be made available against the other. But there are exceptions 
also to this rule ; as where the declarations are in the nature of fa^, 
as the declaration by her, at the time of effecting a life policy, of tibe 
had state of her health ; and also where she is allowed to act as his 
agent, her declarations &c. are good evidence.^ 

In case of her adultery, the adulterer is liable to an action for ctim* 
con, ; and if the guilty parties are taken in the fact, it would, at most, 
he but manslaugliier if the husband kill the wrong-doer. 

The husbaiul has also, in casfi of necessity, the right to use moderate 
correction or coercion towards his wife ; but if he exceed due bounds, 
she may exhibit articles of peace against him to insure her protection. 
Tlie husband may also restrain the wife’s liberty in case of any gross 
misbehaviour; in which case his right to do so may be tried by a writ of 
habeas coiyiis to any of the judges.^ If she leave him, he has his 
remedy by habeas cmjnis to bring her ba([-*k again; and a suit in the 
ecclesiastical court may in some instances be instituted by him for 
restitution of his conjugal rights, the sentence in which case will operate 
to her per})eiual imprisonment unless she submit. 

These, in the words of Sir Win, Blackstone, are the chief legal 
effects of marriage during coverture; upon which we may observe, 
that even the disabilities wliich the wile lies under are, for the most 
part, intended for her protection and benefit. So great a favourite is 
the female sex of the laws ot* England ! ^ 


CHAPTER XVIL 

®f Iparrnt anB Cliilti* 


Thb term child^ in a strictly legal sense, is only applicable to tftose 
who are born legitimate ; for a bastard is, in the eye of the law, re- 
garded as nmJUm films, or the child of no one. We shall therefore 
in the first place confine our observations to legitimate children, and 
afterwards consider those that are illegitimate. 

In England, a child, to be legitimate, must be born during the non- 

^ l Chit. Bla. Com. 443, . 444, and » And See 1 Chit. Bla. Coin 444, S, and 
note 50, notes. * Id. 
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tinuance of the coverture, or mthm $»cib a time after its cessation that 
it can be presumed to have been eouceived before the coverture ceased ; 
and tlierc arc cases where a child born forty-one weeks and four days 
after the husband’s death was declared lef^itimate*^ 

I. Legitimate Cuiipren. 

We shall inquire into^ 1, The legal duties of parents to maintain, 
protect, and educate their legitimate children ; 2. Their powers over 
them; and 3. The legal duties of children towards their parents. 

1. The Duties of Parents totcards their Children* 

Their maintenance by their parents by legal obligation has al- 
ready been pointed out under the subjc^ct of the poor laws.® Inde- 
pendently of the enactments there referred to, tliere is no legal oldi- 
gation on the part of parents to support their children. Thcrrf<*r(*, 
unless there is either an express or an iniplit d contract on the part of 
the father, he will not be liable even for the sorf^ neoessanes; although 
at the same time tJien^ are cases in w’hich an indictment at coninion law 
would lie against the father for neglecting to jirovide for his chi1dr<*n. 

A very slight degree of evidence is sufficient, however, to fix tin* 
father with un implied promm ; and where tin* children of the wife by 
a prior marriage were received into, and held <nit by him to the world as 
part of his family, he was held liable for their nee<*ssaries. But wdiere the 
son was allowe<l inon<*y for these purposes, the presumption of c‘ontroct 
could not be raised against the father; and if* a tradesman furnishes 
clothes to an extravagant extent, the father is held not to he liable 
even for part of them. So^aKo if the credit were given to the child 
alone, and not impliedly to the father. But where such credit >vu« 
given to the son upon any fraudulent xnisrenresentation on the father’s 
part, the latter w as held responsible. In tuese cas<'s tlie obligation on 
the father’s part cannot arise after the child is twenty-one years old. 
Bui we shall see hereafter how far the infant liiinself is liable after In* 
comes of age for debts contracted prior thereto,"* 

If a parent die without making a valid will, then indeed, by the Sta- 
tute of Distributions, if a wife is also left, two thirds of his personal 
property go equally to llie children and their lineal descendants, <*xc('pf 
sucii children, not heirs at law, who have an estate by settlement in 
the parent’s life-time; if only children and no wife, are left, then it all 
goes to them, whether they are such by one, tw'o, or more wives. Grand- 
children only take between them the share to wliich their parent (father 
or mother), if living, would have been entitle<I to, and do not shan* 
equally with the children of the intestat<% their aunts or uncles. B<*yoiid 
this there is no obligation on a parent to leave liis child any thing by 
his will. 

If a father is possessed of real estate absolutely in fee siqiple, he may 
disinherit his heir ; but courts of equity always regard heirs with eom- 
pasaion, and will always, if fairly possible, put a construction on a w ill 
unfavourable to disinheriting them. Further, an heir may in general, 
unless he is clearly debarred, have an issue devhamt vel non, as it is 
termed, directed by the Court of Chancery to be tried at law, in ord(*r 
’ See, UH to this, I Chit. Bla. Com. 446, “ See ante, p. 226, 4. 

note 17. » 1 Chit. Bla. Com, 44H, and note's. 



to ascertain the validity of the trill, irhereby ha is jmi apjfmrently disin- 
herited ; and he is in other ways much favoured ijtr ^uity, as by the 
power of inspecting the title deeds &6. disinheriting him*^ 

The law also favours bequests of property in favour of children be- 
fore other persons ; and a marriage and birth of a child is a revocation 
of a will made prior thereto. Courts of equity favour children in many 
other instances j as where a father having taken a security from a son 
tor money advanced, destroyed the security, the court regarded it as a 
release of the debt.* 

Purchases of the father in the name of the son, if not done with a 
view to defraud creditors, are regarded as purchases for the son’s be- 
nefit ; and though in some cases a legacy left to a creditor* is regarded 
as a satisfaction of the debt, yet the slightest circumstance is taken hold 
of to prevent that construction wh(*re the son is his father’s creditor.^ 

Where under statutory enactments the father is, as before observed, 
bound to maintain an infant, an indictment may he preferred for the 
iK'glect, or an order of maintenance obtained from a luagistmte. But 
the mother is in no case bound to support her ebildren dunng their 
father’s life-time. Thus, where the father was not of ability to support 
the children, and although the mother was, yet th(» Court of Chaneery 
directed a portion of the children’s property to be advanced for their 
maintenance and that, though their father was dead, and the mother 
had married a second time.* Among tlie higher classes of society, 
where proper maintenance and education are withhtdd, the Court of 
Chancery is the proper court to apply to.® » 

As to the protect fon of children: this the law permits rather than 
enjoins, feeling tliat nature in this respect requires rather to be con- 
trouled than forced. A father has such an interest in the person of 
his child, that at any Hire he may justify his defence, even by forcible 
means. And where a man’s son was beaten by another boy, and the 
father went near a mile to find him, and there revenged his son’s quarrel 
80 that death involuntarily happened, the father was held only guilty of 
manslaughter, and not of murder.7 He has generally a right to the 
custody of his infant soji and daughter, and may legally retake them, or 
may have* an habeas corpus to restore them to his custody. He may 
support an action of trespass for the s<*duction of liis female child 
whilst resident with him, per quod servitimn amisH; but not in respect 
of the mere jjanmtal right, for no such action can be supported, 
unless it occasion an actual loss to the parent, as in strictness no 
damages are recoverable in any case for an injury merely to parental 
feelings ; and yet it has been held to be no ground for a new trial, 
that the judge, in an action fqr debauching a daughter, admitted evi- 
dence of a promise of marriage, though such proof probably increased 
the verdict, without evidence of any real greater damage to the parent 
in the character of master* 

The taking away a daughter under the age of sixteen, or the stealing 
of a child under ten years, are punishable, the former as a misdn* 
meanor, the latter as a felony*** 

* See Chit. Ed, Index, 485. » 1 Bro. C C. 268. 

* 2 Sim, & S. W. « I Chit. Gen. Pr. 65. 

* Sec Chit, Eq. Index, 78^ 4. U Chit. Bla. Com. 44S, 50. 

♦Mad. 275. • 9 Geo. IV. c. 81. 
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The parent has ako, in general, a right to direct and oontroul the 
education and care of his child, so as to compel him to receive his educa- 
catioti at a paiKicular school or college, and mav delegate that care to 
other ])roper persons 5 and a court of equity will lend its aid to enforce 
obedience, it is an established doctrine, that a parent may justiiy the 
correction of his child either corporaify or by confinenjent ; and a 
schoolmaster, under whose care and instruction a parent has placed 
his child, may equally justify similar correction. , But the correction 
must be moderate, and in a proj)er manner.* 

So also a father may maintain a suit for his infant child ; as also 
may any person as a prochetn ami^ in c([uity, wher^ the interests of 
the father ^nd child are at variance; which is contrary to the general 
law, which provides against llic maintenance of law-suits by parties not 
directly interested therein.^ 

With respect to the ibuies of iiarents to ediicaie their children, they 
are not enforced by the munit'ipal laws of thi^^ couutjy, natural affection 
in geneml formhi*^ a suffici('nt ifiducement to the observance of them ; 
the only exception to this yet of non-intervention being that wberobv 
])oor children may be bound as parish approntioi‘<H, as wc have already 
showm.** And we may as well here remark, that where a child is a w^ard 
of the Court of Chancery, that court will^ take care that the child is 
educated in a style suitable to it- exjK'Ctation** 

2. The Pomef\< of Parents over their Child reju 

Under this head (having already pointed out, under the snbj(‘Ct of the 
protection of eliildron, the coercive pcovu's of parents) may iicre 
make the only nunaining observations upon this tojno, namely, how flic 
power of parents may be eonti oiled by the Court of Chanei'ry &^c., tliC 
Court of Queen^b Bench having no power directly to do so;* and we 
will add a fe^v obscrvfitions on wards of court generally. 

The consent of parents is necessary, as we have already shown, to 
the marriage of infants.^ 

A father has no power over his child's estate, being considered as a 
mere trustee, and liable to acconnt to the child wlnui he arrives at the 
age of twenty-one ; hut he is entitled to th<‘ profits of a child’s labours 
so long as he is living with his parent, till lie i'* of age. But he has no 
common law’ right to bind him apprentice against his consent. And 
ail power ceases at the age of twenty-one ; hut till then, as we shall 
presently more fully show’, the father, on his death, has the power to 
ap]>oint a testamentarv guardian (as he is tenned) by his will. 

The crown the general guardian of all children, and its care is de- 
legated to the Court of Chancery, neitheriof the other courts having any 
authority over them. The Court of Chancery may therefore appoint 
for an, infant a guardian nd litem, that is, to sue or to -defend a suit. It 
may also appoiiit guardians to consent to their marriage, and in other 
instances of necessity. This court, however, only exercises its powers 
wrhere they have property, and are made w’ards of court ; for which 
purpose it is merely necessary to file a bill in equity in their behalf, 

' \ Chit. Oen. Prac. 6B, 4. * See p. 278. 

« See Out. Eq. Index, tit. Champerty^ ♦ 5 East, 223 ; 10 Vcs. 8B, r>^. 
p. 200. * See ante, tit. Marriaye, p. 300. 
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This done, the court has very krge powcrs/oi* thi^ It 

will go so far as eyon to remove a child from its custody, 

where it may l)c prejudicial to its general good to sufier it to reinain 
w ith the parent, as was done in the Tate case of Mr, Wellesley.^ And 
the court will also restrain the father, under drcunistances suflSciently 
strong, from taking his child out of the jurisiiictiori of the court, as for 
instance to Scotland^ * , 

Where a cliild is in the sole custody or control of the father, or of 
any person by his authority, or of a guardian after the death of the 
father, provision is made by a recent act, 2 & 3 Viet, c, 54, for the 
mother's access to it, at snch limes and under such regulations as the 
lord chancellor or master of the rolls shall order, upon the hearing of 
I lie petition of the mother; and if the child be under seven years of age, 
it may be delivered into her custody until it attain that age. But 
neither the custody of the child, nor access to it, can be thus granted 
to a mother against whom adultery has been estaldished. 

With respect to testamentan/ guardian.^ the 12 Car. II. c. 24 enables 
tlie father (though not the mother) to appoint such guardians by his 
w ill until the child be twenty-one years of age, w liose pow er continues 
ill the case of a son until that period even though he nrarry; hut in the 
ease of a daughter, her rnarriago puts an end to the guardianship. The 
fath(»r's pow'er of appointment extends to all his higitimate chiidi:®n 
under tw’^e'ltty-one, and unmarried at his decease, or born afler; hut 
not to a natural child, thougli the court will, unless a sufficient reason 
bo given for the rejection, adopt this nomination. 

A testamentary guardian has all the powders of a father, and is also 
subject to the controui of the court in case of misbehaviour. So if 
several guardians ai*e appointed and one dies, tlie other stands iii his 
jdac^e; for the party dying could not in any niauner dedegate or assign 
his authority to another. A stranger cannot appoint such guardian; 
though if he attempts to do so, the court wdll tuie care that the ehijd 
is educated according to his expectations. Neither has a grandffither 
pow'cr to make sueli a|>pointnient. At the same time any party may 
leave property to an infant on condition of the father's acquiescing in 
the donor's appointment ; but if the father refuse to accede, then the 
infant's interest is forfeited; though if there he a gift in tlwf will to 
the father also, and he accept it, knowing the consequences, tlie father*8 
asstmt is presumed, and the appointment* will stand good. 

Before acting, w hich is virtually an* acceptance of the office, the 
guardian may refuse to take the burden of the office upon him, though 
not after he has acted; and in ease of a refusal before acting, new 
gmardiaris are appoipted by the court on pc'tition. 

There arc^ eases in whicli the property of the infant being inconsider- 
able, a guardian lias been appointed (tlic father being an improvid^itit 
pei-son) without a bill filed, and merely on a petition ; and sometimes it 
is done without even a reference to tlie master to inquire if it )»e expe- 
dient, wliich is in general ordered. The conduct of an ordinaiT 
guardian ma-y be called iu^question before the court by petition, but tlje 
testamentary ipiardiari will only be displaced on a liifj filed. A tiiSta- 
mentary guardian, and still less an ordinary guardian, cannot chanc»^e 
* 2 1 ; 2 Bli. N. S. 1*24 ; I Dow, N, S. 154. 
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the nature of the infant’s estate; he cannot sell real estat(‘, and con- 
ceal; it into personal; nor with the personal estate buy real, and so 
convert it into real. If he do so, the money produced in the former 
case, on the child’s death, passes to the representatives of the infant as 
real estate; and in the latter case the real estate purchased pas‘5e8 as 
the personal would. Otherwise, great injury might arise to the infant’s 
heir or next of kin. 

The guardian is the proper judge at what school to place his wai*d ; 
and the court will not indulge the infant in being put with a pi ivate 
tutor, or in changing his school; and if he should refuse to go to 
school, will compel him. But in the case of a female ward above* tJie 
age of puberty and marriage, some weight will be given to her incli- 
nation, as to with whom she should reside and be educated. 

If guardians disagree as to the managem(*ut of their ward, th(' 
guardianship devolves upon Uk* eouit; and wlieie ther(* were difFeiem'i s 
between guardians as to the education of tin* waid, parol evidenct 
was held to be admissible of the int(*nt of the father. Indeed, in such 
cases, all sorts of evidence, it has been said, are rceeived, to govnu 
the court in its discTction.' 

The court, uidess \\w ftLther is of ahilitv to do so by his own means, 
usually directs part of the interest of an infant’s ])ro])erty to be de- 
voted to the mainteiianee and education of the infant; the amount so 
applied hc‘irig propoi'tioned to tin* value of tlie [iropcrty. This allow -I 
ance is given to the father and mother, oi other per-^on who has tin* 
charge of the infant, for its mainlenare'*; and in some instances the 
court lias allowed even tin c'apital itsdf to be bioken in upon for a 
child’s advancement and putting out into the world; but this alw^a}s 
rcquiivs the sanction of tin* court. 

With regard to the mm nage of infant yrards of (onrt^ the sanolion 
of the court is ahvays i ecjuisitc*, or the parties eoiiccVued in its compl<‘tion 
may be severely punislied, tliere bt‘inu nothing of which the court is 
more jealous tliaii its piotection of infants and their marriages. And 
wlicrc, upon the slightest evidence, there is an anticipation of an attempt 
of this natuic, the court will restrain the least communication between 
the imrtics by letter or otherwise. It will remove a guardian who 
gives the least sanction to such an event; and all peisous abetting are 
guilty of a contempt of the court, and may be punished by* imprison- 
ment, or even indicted. Tlie husband also may be imprisoned and 
debarred of his wif(*’s visits till he* conform and make such settlement 
of the wife’s property on her as the eourt shall apjirovc of, which some- 
times goes the length of depriving the Imsliarid (as in case he has no 
property) of any parti(*i})iitiou whatever in the wand’s fortune* 

Infant Mortgagee,^, (jlr. — Arising out of the general incapacity of 
infants is the doctrine of infant trustees and mortgagees. Befori* the 
7 Ann. c. 19, if an estate descended to an infant ns a trustee or mort- 
gagee, as he had no power to execute any deed or conveyance, them///i 
gue trust, or the mortgat^or, was put to the incalculable inconvenience 
of having to wait till tlie infant eame of age before he could havt* 
»iis estate re-conveyed to Iiim. To remedy this, the above and sub- 
sequent statutes have from time to time been made, and finally the 

» Mad. Chan. .'Jib 
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1 Wm. IV. (*. 60, which consolidates them, and pi^vides, by § ^-^hat, 
by the direction of the Court of Chancery, such infants shall 
powered to convey as effectually as though they were of full age, and 
by § 5, wliere tlie property is situate within a county palatine or in the 
principality of Wales, by the direction of the palatine court. If they 
rcdiisc to convey, then the court is empowered by § 22 to appoint new 
( 1 11 stecs for the purpose. This, however, only extends to what aite termed 
hare tnisfs, namely, where the infant trustee has no interest, nor any 
duty to perform Beyond that of merely conveying. 

3. The legal dutiea of child7*en towards their parents lie in a very 
narrow compass. They are, as we have already shown, ^ bound to 
maintain their parents, in ease of their ability to do so, where the latter 
(ire unable to maintain themselves. And children are justified in defend- 
ing their parents by force, or maintaining a suit or cause for them. 

II. Bastarus. — 1. Who are Bastards. 

bastard is a person wlio is not only begotten, but is born also, out 
o( lawful matrimony. If he be begotten before uiarriagc, parties 

marry, the offspring born after marriage is not a bastard*Jm||pgarded 
as a child of the husband, whether in fact so pr not. infant 

IS born so long after the death of the husband that it COTHrnot have 
bc( n Ix'gotten by him, the infant is a bastard. W(' have already shown 
that no precise limit is fix(‘(l as to tliis time, and we mentioned the case 
(♦fa child born forty-one wc(*ks and three days after her husband's death 
li.i\ing been held to he legitimate. 

Wliere a widow is or pr(‘tends to be 'with child after her husband’s 
dentil, Ills collat(‘ral heir may, in order to ascertain the fact, have a 
wilt de rent re inspiciendo, on which the widow’s })crsoii is examined by 
«i jury of matrons, who determ ine whether she is with child or not; 
and if she be so, she may boLept within proper restraint till the birth. 
If not, such collateral heir is entitled to have the estate, thougli liable 
to lose it aj^ain if a child be bom within forty weeks from the death of 
the husband, or such fuither time as that, in the course of nature, the 
( liild could have been begotten during wedlock. 

If a child be born in wedlock, but by reason of the absence of the 
husband the impossibility of his access to his wife is shown, the child 
may be declared a bastard. But acccss*is always presumed until tbe 
impossibility be shown. So where the husband is pnysically impotent, 
the w ife’s offspring is illegitimate. On a divorce d vinculo matrimonii, 
as the marriage is presumed illegal from the beginning, all the issue arc 
bastards. After a divorce d mensa et thuro, non-access is presumed 
until the contrary he shown; but on a separation by agreement, access 
IS presumed in the first instance. 

2. The JDutg of Parents towards their illegitimate Ohildrvrt. 

This principally consists in their obligation to maintain them. 

Before the passing of the 4 & 6 Wm. IV. c. 76, when a wom?m was 
delivered of a bastai*d child, and charged any person on oath as being 
the ftither of it, lie might, at the instance of flie over-^eers or other parish 

See ante, tit, Pooii 
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officers, be immediately apprehended and committed, if he did not give 
security to appear attbe sessions, that an order for its maintenance 
might be made on him. He was also chargeable for the surgeon^s 
bill and otlmr expences attending the birth, his apprehension, and the 
order of filiation ; though these were subject to the discretion and 
allowande of the magistrates or a court of quarter sessions. If, on 
exarainaiion, the mother refused to answer questions put to her, slie 
might be committed; but she was not compellable to appear and be 
examined till the expiration of one month after her delivery. An 
order might be maSe on her alone, or on her conjointly with the man. 
Either the overseers or the parties charged might appeal to the sessions 
against the order; and it might be removed into tlnj Court of Queen’s 
Bench for final decision. The order could be enforced by proceeding 
on the recognizance, by commitment of the party, or by sale of his 
property if he ran away, or, upon an order of the Court of Queen’s 
Bench, by attachment, or by indictment. Besides being thus obliged 
to provide for such children, the parents were liable to be committed 
to priso Dj^^at the discretion of justices, for any time not exceeding a 
twelveH|l||||nd not less than six months ; though the woman could 
not be^^^Hted till a month after her delivery. 

ButiPPrk & 5 Wm. IV. c. 76 (Poor Law Amendment Act) all 
former statutory provisions as to the indemnity of parishes against 
the charge of bastards born after the passing of that act were repealed. 
No sureties could be required before the birth, nor any order of filia- 
tion made upon the father after the birf Ji. Nor could cither the father 
or mother be punished in respect thereof. When, however, by reason 
of the inability of the mother to provide for its maintenance, the child 
became actually chargeable, the overseers or guardians might, on 
giving the father fourteen days notice, apply to the quarter sessions 
for an order to reimburse the parish for its maintenance ; and if they 
suspecteil that he was likely to abscond, might summon him before 
a justice, who, on being satisfied of such his intention, could require 
him to give security for his appearance at the sessions, or in default 
thereof commit him until the application should be heard. If the 
sessions were satisfied that the party charged was really the father, it 
might make such order as should appear just and reasonable under 
all the circumstances of the case, not exceeding the actual expences 
incurred or to be incurred for the maintenance of the child, to continue 
in force until the child should attain the age of seven years ; and if 
the court thought fit, the costs of the child’s maintenance might be 
reckoned from the birth, if within six months of the hearing of the 
application, or otherwise from the commencement of the preceding 
six months. But no such order could be made unless the evidence of 
the mother were corroborated in some material particular by other 
testimony ; and no part of the money paid by the father was to be 
given to the mother, or in any way applied to her Support. If the 
court did not make an order, the expences of resisting the application 
were paid by the overseers or guardians ; and if an order were made, 
the jputative father might appeal against it to a subsequent sessions. 

Now, however, by 7 &: 8 Vic. c. 101, all previous powers of making 
an order upon any putative father for the maintenance of a bastard 
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child have been repealed^ and other provisions Are substituted to the 
following effect.^ » 

Any single woman being with child, or having been delivered of a 
bastard child, may, either before the birth, or at any time within 
twelve months afterwards, or at any time thereafter upon proof that 
the father has within twelve months after the birth of the child paid 
money for its maintenance, make application to a justice of peace 
acting for the place in which she resides for a summons to be served 
on the man alleged by her to be the father of the child j making a 
deposition upon oath, if the application is before the birth, stating who 
is the father of the child ; and such justice shall thereupon issue his 
summons to the alleged father to appear at a petty session to be holden 
after the expiration of six days at least for, the petty sessional division, 
city, borough, or other place for which such justice usually acts. 
And the 8 & 9 Vic. c. 10, reciting that doubts had been entertained 
as to the time to be fixed by the justice for the appearance«tof the man 
so summoned at the petty session, enacts, that the justice to whom 
any application is made by any such woman being pregnant shall 
summon the man to appear at some petty session to be held on a day 
after the time when the mother shall expect the child to be born : 
providing, that if on such day the woman shall not have been deli- 
vered, or the justices at the petty sessions shall be satisfied that sb^ 
has been delivered at so short a period before such day that she can- 
not appear at the same session, they may adjourn the hearing until 
some other day, and so from time to time until the child shall have 
been born and the woman shall be able to attend. 

^ And after the birth of the child, on the appearance of the person so 
summoned, or on proof that the summons was duly served, the justices 
in petty session shall hear the evidence of the woman, and suen other 
evidence as she may produce, and also any evidence tendered by or 
on behalf of the alleged father; and if the evidence of the mother be 
corroborated in some material particular by other testimony, they may 
adjudge the man to be the putative father of such bastard child ; and 
may also, if they see fit, having regard to all the circumstances of the 
case, proceed to make an order on him for the payment to the mother 
of a sura of money weekly, and of the costs incurred in obtaining the 
order, including, if they think proper, 10s. for the midwife, and 10s, 
towards the funeral expences if the child have died before the making 
of the order. And if the application be made before the birth of the 
child, or within two calendar months afterwards, such weekly sum 
may be calculated from the birth, at a rate not exceeding 6s. per wi^k 
for the first six weeks ; but in other cases not exceeding 2s. 6d* per 
week from the time of making the application,^ 

At such petty sessions the woman may be assisted, and the alleged 
father may appear and make answer, by counsel or attorney.^ 

The petty sessions may adjourn the hearing of the case as often as 

^ This act has been amended by the ” Any one magistrate pf a police court in 
8 & 9 Vic. c. 10, which provides forms to be the Metropolitan Police District may issue 
used for the various proceedings in bastardy, summonses, and exercise all ^e powers in 
the want of which had given rise to much matters of bastardy, whicSt'may be done 
uncertainty as to the validity of orders pre- elsewhere by the justices at petty sessions.— 
viously made under it. B & 9 Vic, c 10, § 9. » Ihad, § 7. 
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may seem fit. fiut no order shall be made unless applied for at 
such sessions within the space of forty days frornthe service of tfie 
summom after the birth of the child. But the 8 & 9 Vic. c. 10, 
enacts, that it shall be lawful for the petty session to make an order 
in respect of an application made to a justice by such woman so preg- 
nant, if she apply to the petty session within trvo calendar montlis 
from the birth of the child^ although more th^n forty days have elapsed 
from the time when the summons was served. 

If at any time after one month from the making of the order it be 
made appear to any one justice, upon oath or affirmation, that any 
sum due in pursuance of such order has not been paid, such justice 
by his w’arrant, cause the father to be brought before two jus- 
tices; and in case he negledt or refuse to pay the sums duo, together 
with the costs attending the warrant, apprehension, and bringing up, 
such justices may direct the same to be recovered by distress and sale 
of his goo^s and chattels, and may order him to be detained until 
return can be made to the warrant of distress, unless he give sufficient 
security for his appearance before twor justices on the day appointed 
for the return, such day not being more than seven days from the 
time of taking the security. If upon the return of the warrant, or by 
the admission of such putative father, it appear that no sufficient 
distress can be had,^ such justices may, by their w^arrant, cause the 
putative father to be committed to the common gaol or house of 
correction for any term not exceeding tfiree calendar months, unless 
such sum and costs with the charges be sooner paid. But if the 
woman have allowed the weekly payments to be in arrear for more 
than thirteen weeks without application to a justice, the man shall nofr' 
be called upon to pay more than the amount due for thirteen weeks 
in discharge of the whole debt. 

The putative father may appeal against the order to the quarter 
sessions, upon giving notice within twenty-four hours to the inothei, 
and within seven days entering into security by recognizance or other- 
wise before a justice of peace for the payment of costs.^ 

On the trial of the appeal, the quarter sessions shall hear the 
evidence of the mother and such other evidence as she may produce, 
and any evidence on behalf of the appellant; but shall not confirm 
the order unless the evidence of the mother be corroborated in some 
material particular by other testimony.® 

All money payable under the order shall be paid to the mother so 
long as she lives and is of sound mind, and is not in any gaol or pri- 
son, or under sentence of transportation. But in case of her death, 
or if she become of unsound mind, or be confined in a gaol or prison, 
or under sentence of transportation, two justices may appoint some 
person to have the custody of the child, who may apply for and 

* Withm the jurisdiction of such justices The putative father may abandon the 

B ft, 9 Vic, c. 10, § B. appeal at any time before the hearing, and 

* Notice of his having entered into such save his recognizance, by giving notice in 
recognizance must be forthwith sent to the writing to the justice before whom it was 
woman, and (unless it be entered into be- taken, and to the mother, and paying her 
foreoneof the justices who made the order) all sums then due and the expences ot 
to one at least of such justieds ; otherwise the appeaK^Tbid. § 5. 

the appeid will not be allowed. Notice by ® 8 & 9 Vic. c. 10, § 0. 
post 18 &unicicnt.—B & 9 Vic c. 10, § H, 
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recover all payments due under the order, sd long as^the child, is not 
chargeable to any parish or union, in the same manner as the m<$fher 
might have doneJ 

No order for the maintenance of a bastard child in pursuance of 
this act shall, except for the purpose of recovering money previously 
due, be of any force after tlie child has attained the age of thirteen 
years, or after the marriage of the mother, or the death of the child. 

Every woman neglecting to maintain her bastard child, being able 
wholly or in part so to do, whereby it becomes chargeable to any 
parish or union, shall be punished as an idle and disorderly person 
under the 5 Geo. lY. c. 83 (Vagrant Act); and every woman so neg- 
lecting to maintain her bastard child, after having been once before 
4 jiivicted of such offence, and every woman deserting her bastard 
cliild, whereby it becomes chargeable to any parish or union, shall be 
punishable as a rogue and vagabond under the said act. ^ 

The settlement of a bastard born since the passing of the 4 & 5 
Wm. IV. c. 76 (Poor j^w Amendment Act;*follows that of the 
mother until the child atOTi the age of sixteen, or acquire a settlement 
in his own right. And the mother, as long as she is unhurried or a 
widow, is bound to maintain such child until the age of sixteen, or 
till marriage if a female ; and all relief to it is considered as granted 
to the mother. But if she marry, her husband will be bound to 
maintain all her children, legitimate or illegitimate, as part of his 
family, and will be chargeable with all relief granted to them until they 
arrive at the age of sixteen, or till the death of the mother. 

3. The Rights and Incapacities of Bastards. 

- A bastard can inherit nothing ; for, being regarded in law as the 
child of no one, be can take nothing by descent, not even his surname, 
tliougb be may acquire' that by reputation. Nevertheless, the law pi'o- 
Inbits him from mariying with his putative sisters or his mother; and 
if under age, the consent of his putative father or guardian ^specially 
•ippoirited is necessary to his marriage by licence. The father has no 
right to the custody of such child during its infancy, the mother having 
the ])referenoe, * ^ 

N either can he have heirs, except those descending lineally from hts 
own body ; though he. may })e made legitimate by act of parliament. 
A bastard cannot take any thing under a will under the description of 
children, though lie may if properly described. Neither can he take 
uj)oii a limitation whih' en ventre sa mere ; for he can gain no name by 
reputation until he is born, and the law is against thqpresumptioi^of a 
woman being with child of a bastard. If lie die seised of real estate 
of inheritance, intestate and without issue, the cstate^goes to the crown 
or other immediate lord of the fee. But this is usually given to *his 
family, the cro\Ai reserving perhaps a tenth part of it. 

Though in favour of children courts of equity sometimes supply de- 
fects Hi conveyances, as in surrenders of copyhold, yet they wifi not do 
so in favour of bastards. 


’ The clerk to the justices making an 
order on the putative father, or appointing 
a ])cr8on to have the custody of the child, 
shull send a duplicate of each order or ap> 


pomtment to the clerk to the guardians of 
the union or parish in which the mother 
resides at the time of making the order or 
appointment. ^ ^ 
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CHAPTER XVIIL 

dtiarHiatt antr tBIartr, antr a BntMtit in #irittraL 

We have already shown that the father is the proper guardian of a 
child while living, and that he has also the power to appoint guardians 
to his children by his will, which subject has been already fully dis- 
cussed. It also seems, that if no guardian is otherwise appointed, an 
infiint, either before or after fourteen years old, may appoint to himself 
a guardian, by writing or parol ; but this does not predude the Court 
of Chancery from appointing another. Guardians ad Utem may also 
be appointed at the will of the infant, citln r by a court of common law 
or of equity, or by a judg(» at chambers, 

A guardian has rfil the power over his j^d which a father would 
have 5 though, like the father, he is in fact^lfcipre trustee, accountable 
to the infant when of age, and responsible for all acts of wilful neglect 
and default, unless he act under the authority of the Court of Chancery. 
He can do nothing but for the benefit of tlie ward. Thus, he cannot 
purchase from or sell to the ward an estate. He cannot present to a 
church. But leases made by him for any period till the ward is tv/ent} - 
one years old, may be good ^ and even if they extend beyond that time, 
they are only voidable, not void. 

An act of partition, if otherwibc equal and fair, made by a guardian, 
will bind the ward. A guardian oiiglit to sell all moveables in a rea- 
sonable time, and turn them into money or land, unless the ward is 
near of age and may then want them. And he will be liable for interest 
of money in his hands which might have been put out at interest. He 
cannot change the nature of the ward’s property without the sanction of 
the coui-t, or unless it is obviously for the ward’s benefit. If he tak(‘ a 
bond for a debt as arrears of interest, where by suing &c. he mi^t have* 
obtained the money, he will be held responsible on the bond. He may 
pay out of the profits of an estate the interest of real iHtbumbranccs, 
though not of any other ; yet he cannot borrow money for that puiposc, 
so as to make the ward or his estat# liable. 

As questions of the liability of guardians so often arise, it is generally 
preferable for them to take the advice of the Court of Chancery before 
they do any important act. They are always, except in a very gross 
case^ allowed the costs of so doing; and they ma^r, without it, bring 
themselves into ^considerable difiiculty. The answer of an infant, 
which must be put in by his guardian for him, and is in feet the 
guardian’s answer, cannot be read against the war<|, though it may 
against tlic guardian. 

They are not allowed any thing out of the ward’s estate for Jjbeir 
personal trouble ; but, in their accounts, all just allowances and rea- 
sonable cxpences are given to them. If they are robbed of the infant’s 
property, or it be lost by unavoidable accident, they are not liable. 

But all transactions and settlements between the guardian and ward 
are closely watched. Accounts settled during nonage are liable to be 
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gone over again ; though if a receiver be appointed^ his accounts with 
the guardian cannot. Gifts or advant^es made hj the ward to the 
guardian are in general regarded as voi^ the guardian beii^ suppo^ 
to have too great a controfover the ward; and this is extended to gifts 
&c. even after the ward becomes of age^ if shortly fbllowitig that event, and 
there is the least ground to suppose an undue influence was exerd^sedL 
It is to be observed, that a guardian may use almost any means to 
prevent a maniage of his ward without proper consent He 
detain her clothes, &C .5 and a carrier by whom they are sent is jusu- 
fled in delivering them wa to the guardian.^ 

With respect to the full age of infants, it is different for different pur* 
poses in males and females. A male at twelve can take the oath of alle* 
giance ; at fourteen is at years of discretion, may consent or disagree to 
marriage, may choose his guardian, and, if his discretion were actually 
proved, might, before the passing of the recent Wills Act (1 Viet, 
c. 26), make his will of personal estate; at seventeen he may be execu- 
tor, though not an administrator; and at twenty-one he is at his own 
disposal in all things. A female at twelve may agree to marriage, 
and, if of real discretion, might (before the 1 Viet. c. make a wul 
of pet^onal estate ; at fourteen ahe may choose a guardian ; and as to 
the rest, the same as a male. * 

The law knows in these cases no division of a day; therefore if a 
child is bom one minute before twelve o’clock at night on the 16th 
February, it will be of age the first minute after twelve on the Idth 
February twenty-one years thence, though in fact nearly forty-eight 
lioiu s short of twenty-one years of actual existence. 

Infante General DisabUities. 

These are rather immunities than disabilities, being intended to 
prevent them from injuring themselves by their own improvidence. 
Thus, as we have seen, they must sue and be sued by a guardian, or by 
a ^yrockein ami. In criminal cases they cannot be capitally convictea 
under seven years of age; and it depends on the consciousness of good 
and evil in their minds until fourteen years old ; after which time mere 
is no doubt of their being responsible for all criminal acts. 

With respect to civil immunities, an infant cannot be barred by non- 
claim or neglect of demand, nor laches, except in some veiy particular 
cases. He cannot in general bind himself by any contract, but that it 
is, aftJer he comes of age, voidable. Yet he can present to a vacant bei^ 
fice ; and he may bind himself apprentice for seven years. And he will 
be liable for necessaries supplied to him while under dge according to 
his rank and condition in life; what are necessaries always dep^^ng 
on the particular circumstances. 

If, however, an infant holds any corporate character, he may m eue/i 
emirate character exercise rights, and do acts, as persons of full age. 

H^may in general hold the office of park-keeper, forester, gaoler, 
sheriff, &c.; but not any offices in the administration of public justieo, 
or of pecuniary trust, or where he cannot appoint a deputy. He cannot 
sit in either house of parliament, nor be a juro^*, nol^ a mayor of a 
corporation.® 

* 1 Chit. Bla. Com. 6S, notes. 

^ See I Chit. Bla. C^ni. 464^, and not^. 

2 
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CHAPTER XIX. 

■0f 9tit'ot0 anti Snnaticft. 

JVoAT roffpos MBNTI8 IS a gomis of f<iur kinds:' 1. Idiot% wlio 
aro of non-sane memory from their birth by a peqwtiial infirmity ; 
and therefore persons are not such who liave a glimmering of reason* 
But a man bom deaf, dumb, mid blind, isjooked on in law as an idiot 
necessarily. 2. Those who lose their memorj or understanding by tht 
visitation of God, as by sickness or other accident. 3. Luruitics^ nlio 
arc jteriodically possessed of sane moments. 4. lyrufikardB,^ 

By the 17 Edw. II. st. 1. cc. 9, 10, the cron n has the guardianship 
of idiots and lunatics and their property ; but the statute did not give 
the guardianship of their copyhold lanas, on account of the prejudice 
which would accrue to the lord of the manor. 

By the old common law there was a writ to inquire wlietheV a man 
weixj an idiot, which was tried liy a jury of tw(‘lve men ; and if found 
'pupm idiotUf the profits of his lauds and the custody of his piTson 
were granted by^the crown to some subject who had interest enough to 
obtain them. 

Now the custody of lunatics &c. is generally committed to the l<»rd 
chancellor, a jurisdiction not annexed to th<‘ office of tht custody of 
the great seal, but granted to him by spceflil authority und(»r tin* quei'n's 
sign manual for this puqiosr. ll(‘nee no apfieal lies in lunacy from 
the chaneelloi to any one hut the queen in council.* Neither has the 
master of the rolls any juri'^ilictioii i/i lunacy^’ 

An idiot is presumed in law fo b^ iiicapqpe of ever attaining a com- 
petent degree of understanding to govern eitlu^r himself or his estate ;* 
therefore the cromi ma?/ grant th#* custody of liis jKjrson and the profits 
of his estate during the life of the idiot, without rendering any account, 
except for necessaries. However, since the Revolution, the crown has 
always gmnted the surjdus profits of the csttiteof an idiot to some of hi 
family. of a lunatic estate the cro>\n is merely a trustee, since 
such a person is presumed in law capable of recovering his understand- 
ing ; the custody, thorcdbie, of his jiersou and estate is gt anted to one or 
more pcu'soiis, styled his committee, only during the lord chancellor’s 
pleasure ; and this committee, deducting a suitable maintenance for the 
lunatic and his immediate family, if any, shall account io tlic lord eliati- 
cellor for the surplus orolit^, and ]>ay them over, either to the lunatic, if 
lie recover, or to his legal jiersonal representative after his death. ^ 

A eoinmibsion of lunacy ib obtained by presenting a petition to th<* 
lord chancellor, accompanied by sufficient affidavits, that an in(j^isi- 
tioti may bo ordered. On this a commission issued under the great 
seal, formerly to one or more commissioners appointed for the occa- 
sion, who thereupon sent their warrant to the sheriff to summog -a 
jury ; or, where the property was small, a less expence was incurred 
by a reference to a master in chancery, who declared the state of mind 

» Rochtort V. Ely, 1 P.C. 532, * Beverley’s C*i. 4 Co. 120; 2 Inst. U; 

Ap{>. Chit. Bum. J. 5C3. Rc^. Brov. 267 ; P. N. B. m 

* Mad* Chan. 724, itnd Oases, n. (#)» • 1 Kidgw, P» C. 619, App* n. 1 

I ’ Id., and 1 Colhnson, 105. “ Id. 520, App. n. 1. 



of the party ,1 But, by the 5 & 0 Vks- c, 84, the lotti chanceU‘4r was 
empowered to appoint two prpetual commieeiotiei^ who are now 
(8 & 9 Vic. c. luO) called Mosters in Lunacy,” to whom, or one of 
wlioin, all commissions in the nature of writs De lunatm^ inquirendo 
arc directed, and all matters connected with the persona and estates of 
lunatics are referred. 

When a party is found lunatic, committees of Iiis person and 
estate arc appointed. The conimittcc is allowed a sum oei^tain out 
of the lunations property for bis maintenance and support,^ always 
having regard to the present comfort and interest of the lunatic, rather 
than to the future interest of the next of kin ; though sometimes tlie 
court will order an allowance to be paid to some of the relatives.^ 

As to the right of the party or his friends to quarrel with the find*» 
ing of the jury (which is called traverdng the inquisition), the right 
exists that the party be examined by the lord chancellor in the CJourt 
of Chancery personally;* and this right cannot be refused.^ 

All acts done by a person non compos mentis are void. He is wholly 
incajmble of doing any act in the eye of the law; but he cannot himself 
avoid thcm.<» But mere weakness of mind is not suMcient to set aside 
an act done by its possessor, unlessjraud be shewm by the other party 
in wliich case equity will interpose, even where such weakness proceeds 
from drunkenness, if it be contrived by such other party,® But the 
law does not regard drunkenness as a general cxcusc.for any crime or 
folly, holding the maxim, Qui peccat ehriusy luat sobriusJ* 

A lunatic may, in a sane or lucid interval, contract a marriage; 
but otherwise it is absolutely void.^ To make a will, he ought to 
have a disposing memory, and it mii^t be during a lucid interval, 
when be is able to make a disposition o ^jns estate with understanding 
and reason.^® 4Ie cannot be punished foi* crime, but a person inciting 
him thereto shall be regarded as the principal offender; but be, or 
rather his estate, is liable for civil offences, and in certain cases 
contract, as for necessaries.** 

The committee of a lunatic, under the authority of the court, or by 
act of parliament, act for him. Thus, by 1 1 Geo, III. c. 30, the com- 
mittee, under sanction of the court, may renew leases upon lives, may 
execute a power of leasing,** and may Sell or cliarge lands to pay 
debts of lunatic, or expcnces of tbe commission of lunacy. But the 
surplus of the sale, after the purposes thereof are answer^, go to the 
heir^or next of kin, in the same manner ^s the property would have done 
if it had not been sold. So, by 1 Wm. IV. c.05, with such sanction, 
he may make agreements touching the lunatic’s estate, grant leases, con- 

* a Mad. Chan. 7518, 732. • Bevwley’s Caw, 4 Hep. 123; Foster v. 

* See id. 740, &c,; and Chit. Eq. Index, Marcbant, I Vem. 202. 

071, 2. ’ Osmond v. Fitsroy, 3 P. W. 130; 1 H. 

* 2 Mad. Chan. 748; and as to the mode P. 0. 20, 30. 

of the eommittee^s passing his accounts, see * Cook v. Clay worth, 18 Ves. 12 ; Ken- 
id. 744. drick V. Hopkins, Cary, :)3; I Inst, 247 S 

^ Southeete, Ambl. 109 ; 2 Mad. 1 lluwk.^. 1, § 6 ; 111. P. C. 32 ; 1 Chit! 
Chan. 7^. See generally as to traverse, Burn. Just. 100, tit. Afeh^um, 
and by whom, cases in 1 Chit. Ind. 070 ; * 3 Ch. Bum. J. 063 ; 13000. 11. e*30 

2 Mad. Chan. 734 et posl. ^ “ 6 Co. Hep. 23 ; 3 Cb# Bum, 4. 663. 

* Sherwood o.S4mder8onJ9Vcs.200; fyp, * ^ 3 Ch, Bum. Just. 6<^. 

Feme, 3 Ves. 832 ; E^p, wmgg, id. 4v'>0. ‘ » Fostm' v. Murclunit, 1 Fern. 
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wey in performance of <K»ntraci| to or renew leailes. So be 

may transfer and convey stock M or standing 

in nis name as trustee, and may salt lands to of debts. v 

The statute 6 Geo. IV. c. 74 provides for tbe iuna^ of trustees and 
mortgagees generally. ' 

Board of Viiitors of Lunatu^. — As these untotunate persons are 
necessarily subject to the control of others, who might sometimes bo 
tempted to abuse the powers entrusted to them, the l^tslatore has 
interfered in a variety of ways for their protection. The act 8 & 4 
Wm. IV. c. 36 empowered the lord chancellor to appoint a Board 
of Visitors, consisting of three physicians and one barrister, with a secre- 
tary, for superintending, inspecting, and reporting upon the care and 
treatment of all persons found idiots lunatic^ or of unfOund mind h/ in- 
quisttion; and the two commissioners, now masters in lunacy, appointed 
under the 5 & 6 Vic. c. 84, are ex officio visitors jointly with this 
board. Every person found idiot, lunatic, or of unsound mind bv 
inquisition, must be visited at least once a year by one of such medical 
visitors, and a re|K>rt made to the lord chancellor of the state of mind 
and bodily health, general condition, and the care and treatment of 
each such person. Such reports tS be filed in the office of the visitors, 
but kept secret (being open only to the inspection of the visitors, their 
Secretary, and the lord chancellor, or such persons as he may specially 
appoint), and to be destroyed on the death of the patient, or on the 
suj^rsedeas of the commission. For defraying the expences of the 
board, the lord chancellor may order a per*centage, not exceeding 
per cent, on the annual income of each lunatic, to be paid by the 
committee or receiver of his^tetate. 

Lunatic Asylums, ^ 'f& asylums for the reception of lunatics, 
boUi of a public and private nature, have also been mfde the subjects 
^strict legislative regulati^>n. The last statute, which, repealing all 
prior enactments, consolidates the law op this subject, is the 8 & 9 Vic. 
c. 100. By this act a board is appointed, called The Commissioners 
in Lunacy,'^ for the purpose of licensing and visiting houses for the 
Teee}>tion of insane persons in London and Westminster, the county of 
Middlesex, and borough of Southwark, and every other place within 
fiM3ven miles of the said cities and boroughs; all which places are 
atyled in the act the immediate jurisdiction’’ of the dOinmissiOtiers. 
Elsewhere the quarter sessions have the like authority to license such 
houses, and appoint visitors th^eof, as also to appbint either the clerk 
of the peace or some other person to act as clerk to such visitors. 

The commissioners ^leet on the first Wednesday in February, 
May, July, and November; and persons desirous ^having a house 
licensed for the reception of lunatics within the immediate juris- 
diction of the commissioners must give fourteen clear days notice 
to the commissioners prior to one of such meetings/ Elsewhere a 
like notice is to be given to the clerk of ihe peace prCvioiis to the 
general quarter sessions. Such notice must contain name of 

f erson applying, and (if be does not intend to reside in the house 
imself ) thenainu and jprevious occupation ofthepropbs^superlnteiid- 

^ 43GiJO. IlI. cJ, 75, § ;> j 58(]sfeb. *dGeo. IV. these pro visioiis 

8% § % exteudiiig lO veopyht^ds ; . to Ireland ; andf l Wm. iV. e. ‘65. 
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ent, and if for a house not previously lieensed, musl be accompanied 
with a plan of the nremises, on a scale of at least oi»e«i^gbib of an inch 
to a foot| with a full descri^ion tWeof^ and of the greatest number of 
patients proposed to be received therein. In case of any future 
alteration in the premises, a similar notice must he givem Any 
untrue statement is a misdemeanor. 

Licences are granted for not exceeding thirteen calendar months ; 
and a fee of 10s. for every patient, and 2s. for every parish pauper 
proposed to be received, (not, being in any case less than 15/.) is payable 
thereon, besides the stamp duty, which is 10s, But if a licence Is 
gr.inted for a shorter period, the commissioners or justices may reduce 
the payment to not Jess than 5/. 

Every licensed house containing 100 patients must have a resident 
physician, surgeon, or apothecary ; and every house containing less 
than 100 and more than 50 must he visited twice a week by a phy- 
sician, surgeon, or*apothccary. The commissioners or visitors, how- 
ever, may permit any house licensed for less than 11 patients to be 
visited by the medical attendant once in four weeks, instead of twice 
a week. Such resident or visiting medical attendant must draw up 
and sign a statement once a week of the health of all the patients and 
of the condition of the house, to be entered in a book, called The 
Medical Visitation Book,'’ which is to be kept in every such house, 
and regularly laid before the visitors. 

Three commissioners are to visit all licensed houses within their 
jurisdiction four times is^eav at least, without notice*, and two visitors 
are to visit houses liceif^o^ at (quarter sessions twice a year. A book 
is to be kept, called ** The Visitors' Book," for the result of ins];»ec- 
tion and inquiries ; and another called The Patients' Book," for 
observations as to the state of the patients. A copy of the plan 
given on obtaining the licence must also be hung up, and a queen's 
printers' copy of this act bound up in the Visitors' Book. 

Two or more commissioners, or any two visitors, may visit any 
house at night. 

No person (except a parish pauper) is to be admitted into any 
licensed house without an order under the hand of the person by whom 
he is sent according to the form in Schedule O, and a medical ceriijicatc 
of two physicians, surgeons, or apothecaries, who have separately 
examined the patient not more than seven days previous. It special 
Gircumstancee, however, prevent the patient being examined by two 
medical practitioners, he may be admitted upon a certificate signed 
by one, provided it state such special circumstances, and be signed by 
some otucr medical practitioner within three days after admission. 
No parish pauper Js to be admitted without an order under the hand 
and seal oi a justice, or under the hand of the officiating clergyman 
and one of the overseers of the poor, and also, a medical certificate 
by one physician, surgeon, and apothecary. At the time of admis* 
sion of any patient a minute must be entered, in a book kept far the 
purpose according to Schedule E, of the name of the putient^ and also 
of the name, occhpation, and place of abode of the person by ivlloln the 
])atient is brought ^ and, within two clays afterwards, the proprietor or 
siqicriritendent must send a copy of the order and medical certificate, 
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with^ & ^notice according to" Scbotlnle £» to the cotnmUsioners^ auil 
enptber copy to the clerk of the visitore. 

■ Within two days after the deathf discharge, or rewcval of a patient, 
the proprietor or superintendent must make an entry in a book kept 
for the purpose according to Schedule G 1, and within the same time 
send a notice thereof and of the cause of death, according to Sche- 
dule G 2, to the commissioners, or to the clerk of the visitors, if out 
of thcr commissioners’ jurisdiction. 

Any person keeping a house for the reception of two or more insane 
persons %vithout a licence, is guilty of a misdemeanor. And any j>er- 
son receiving to board or lodge in a house not licensed, or taking the 
care or charge of even arte insane person, must Jiave the order and 
medical certificate according to Schedules B and C. 

The admission of a patient into any licensctl house contrary to those 
regulations, or any physician, surgeon, or apothecary signing an nntrnc 
medical certificate, or the pro])rietor or regular professional attendant 
of such house, or the father, brother, or partner of any such, signing 
a medical certificate, or the proprietor or superintendent ncgh'cting 
to transmit any notice, copy of order, medical certificate, or statement 
required by the act, Is a misdemeanor. 

County Lunatic Asylums . — By the 8 & 9 Vic. c. 120, provision 
is made for the erection and regulation of county lunatic asylums, 
and the more effectual care and maintenance of pauper lunatics. 

For the management and superintendeFico of every such asylum, a 
committee of visiting justice.) is to he uppointetl yearly, at a special 
meeting of the general quarter fissions held within twenty days after 
the 20th of December, who shall have power to make regulations, 
appoint officers, and make oiders upon the officers of unions and 
parishes for the maintenance of lunatics. To each asylum a chaplain, 
medical officer, and a clerk arc to be apj)ointcd (removable l>y 
the committee) ; and the medical officer of eacli parish may visit the 
asylum three times a week. Any two justices^ay require any poor 
person deemed insane to be brought before them, and upon due 
examination cause him or her to be sent to such lunatic asylum. 

Where the legal settlement of an insane person cannot l)c found, 
two justices may direct the charges of his removal and maintenance 
to be paid by the treasurer of the county ; but if his legal settle- 
ment be afterwards ascertained, they shall make an order on the 
treasurer or overseers of the parish to wdiicli he belongs for the 
repayment of such expences. 

If any insane person is wandering about, though not chargeable, 
justices may proceed as in the case of persons chargeable ; but if tlio 
estate of such person be more than sufficient to nmintain bis family, 
they may order the overseers to levy sufficient to ripay their expences. 
But nothing herein is to prevent any relation or friend from taking 
such insane person under their own care and protection. 

All insane pauperfi committed to any county lunatic asylum are to 
be kept safely, and not suffered to quit without an order of discharge 
from the visitors ; and any officer, servant, or assistant permitting 
any such person to escape, is liable to a penalty of 20/. or not 
less than 40s. 
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CHAPTER XX* 

Coryorattoittf* 

Corporations are divided into two kinds ; sole, and ajyj^re^te. 

A curjmration aggregate consists of several persons, united together 
ill one society, and is kept up by a perpetual succession of meml^ers, 
so ns to continue for ever ; as the corporation of London. 

A^eorporation sole is composed of one person ; as tlie king, or a 
bishop. 

Corporations, again, are divided into ccclesimtical and lay* Of the 
former are all archbishops, bishops, arclidoacons, parsons, and vicars, 
which are sole corporations; and deans and chapters, which are bodies 
Jiggi’ogate. Lay coqiorations are again divided into civile as any 
trading company, the Bank of England for instance ; and eUemosynaryj 
as hospitals, and other perjiotual charitable institutions. 

Corporations are either founded on prescrintion, or they are erected 
and created by act of parliament, or by royal Iettei*s patent. 

Evciy corporation must have a name, by which it must sue or be 
sued ; but neither is its name immutable, nor will a slight variation of 
the name in a deed, in general, b(» material, or fatal to its interests. 

Another attribute of corporations is perpetuity; from whence, in all 
aggregate corporations, follows the po\\er of electing fresh members 
as often as tin* former ones drop off Tliey must sue and be sued, 
grant ami receive all things, in their corporate name, and do all other 
acts, as a natural person may. By the common law they could purchase 
lands, and hold tnem for the benefit of themselves and their succi'ssors: 
l)ut now, since the passing of the Mortmain acts, they cannot purchase 
or hold lands, but by licence from the crown, or by act of parliament; 
though they may freely aliene or lease* by deed such as they lawfully 
hold. They have a common seal, which vorifios all their acts, except 
some few trifling acts, which may be* done by their head or other officer 
without deed ; as retaining servants, authoiazing a distress on a tenant, 
giving notice to quit to a tenant freim year to j^ear ; and they may, 
under particular enactments, give promissory notes and bills of ex- 
change, &c. They may also make hye-laws and regulations for their 
own governance, provided they are not against the law of the land. 

A corporation can only appear by attorney, and not personally; aad 
there are other incidents of a like nature, as its incapacity to 
commit assault or treason. Tlu* modes of election to a coi^oration, 
and all things conscqu(*nt thereon, arc generally regulated either by 
its charter, or else by prescription or immemorial usage. If by none 
of these, then it may be by bye-law. If a paa*ty bo duly elected, and his 
admittance is refused, he may compel the body to admit him by a man- 
damus of the Court of Queen’s Bench, or by information. And the same 
means must be resotted to in order to comped an election, or to force 
one duly elected to take upon him the office to which he is appointed. 

> 1 Chit, Bts, Com. 467, Acc,, und notoa ; 2 Chit. Com. Law, Ac. 
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The abuses of all civil coipomtiojis inay in genml be redresiwsd by 
the Court of Queen's Bench, whic^ under its authority delegated by 
the crown, acts as the general visitor 6f all such institutions. 

Corporatiods may Be dissolved either by act of parliainent, or by the 
natural death of all its members, none having been appointed to fill up 
vacancies. It may also surrender its franchises, or forfeit its charter. 
Individual members may either be removed, or may resign of their own 
accord. The cause of removal is always triable by a nmndamtis by 
the Queen's Bench. 

By dissolution, the rights and liabilities of a corporation become at 
once extinct; debts due from it cannot be recovered, and debts due 
to it in like manner are at an end ; nor has any individual member 
afterwards any right or liability in either ctise. 


CHAPTER XXI. 

dfnentrls Sboriettcjs^ 

The 10 Geo. IV. c. repealing all prior acts, consolidated the law 
on this subject, but has since been amended by the 4&5 Wm. IV. 
c. 40, and 9 & 10 Vic. c. 27. 

By the first-mentioned act, as amended by the 4 &5 Win. IV. 
c. 40, it was enacted, that it should be lawful for any number of per- 
sons to form themselves into a society for raising, by subscription of 
the members, or by voluntary contributions, or by donations, a fund 
for the mutual relief and rouiritenance of the members, their wives, 
children, relations, or nominees, in sickness, infancy, advanced age, 
widowhood, or any other natural state or contingency whereof the 
occurrence is susceptible of calculation by way of average, or for 
any other yuryose which is not illegal; and for the members to as- 
semble together, and make rules for the regulation of such society,^ 
and to alter and amend the same as occasion shall i^uire. But 
doubts having been entertained as to what purposes might or might 
not be comprehended under this provision, the 9 & 10 Vic. c. 27, 
repealing so much of it as relates to the objects or purposes for which 
such societies may be formed, enacts, that a society may be established 
under the said acts for any of the following purposes 

1. For the lawftil insurance of money to be paid on the death of the members 
their husbands, wives, or children, kindred, or nominees, or for defraying 
the expences of the burial of the members, their husbands, wives, or 
children: Provided, that no person imder the age of six shall be allowed 
to become a member of such society, and that no insurance shall be 
effected on the life of any child under six years of age. 

% For the relief, maintenance, or endowment of the mentbers, their husbands, 
wives, children, kindred, or nominees, in infancy, oM age, ^ckness, widow- 

V IJese societies are expressly exempted from the provisious ot the S9 Cleq. HI. c. 79, 
and 57 Geo, IH. e. 19 (Corresponding Societies and Seditious lleetingB Acts), by the 
9W1hVic. C. S7, §9. : ^ 
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liood, or any other natural state of which the prpbahili^y may he cakii- 
lated by way of average. / ! ' 

.‘i. Toward making good any loss sustained by the members by fep, Ihibd, or: 
shipwreck, pr by any contingency of which the probabihty be calcu- 
lated by way of average, whereby they shall have sustain^ any loss or 
damage of their live or dead stock, or goods or stock in trade, or of the 
tools or implements of their trade or calling. .. y ^ 

4. For the frugal investment of the savings of the members, for better enit- 
bling them to purchase food, firing, clothes, or other necessaries, or the 
tools or implements of thpir trade or calling, or to provide for the educOp-' 
tion of their children or kindred, with or without the assistance of 
charitable donations: Provided always, that the shares in any such 
investment society shall not be transferable, and that the investment of 
elich member shall accumulate or be employed for the sole l>enefit of the 
member investing, or of the husband, wife, children, or kindred of such 
member ; and that no part thereof shall be appropriated to the relief, 

' maintenance, or endowment of any other member or person whomsoever ; 
and that the full amount of the balance due accor&ig to the rules of 
such society to such member shall be paid to him or her on withdrawing 
from the society ; and that no such last-mentioned society shall be entitled 
or allowed to invest its funds, or any part thereof, with the Commissioners 
for the Reduction of the National Debt. 
r». For any other purpose which shall he certified to he legal in England or 
Ireland by her majesty's attorney or solicitor general, and in Scotland by 
the lord advneate, and which shall he allowed by one of her majesty’s 
principal secretaries of slate, as a purpose to which the powers and faci* 
litiea of the said acts ought to be extended : Provided, that the amount 
of the sum or value of tlie benefit to be assured to any member, or any 
person claiming by or through him or her, by any society for any purfiose 
so certified and allowed as hereinbefore mentioned, shall not exceed in 
the whole 21)0/. ; and that this limitation shall he inserted in the rules 
of every society established for any pur})ose so certified and allowed; and 
that no such hist-mentioned society shall be entitled or allowed to invest 
its funds or any part thereof with the Commissioners for the Reduction of 
the National Debt. 

But it is provided, that when a society is formed for any purpose 
in addition to that of providing relief, maintenance, or endowment in 
case of infancy, old age, sickness, widowhood, or other natural state 
as aforesaid, the contributions. for every such other purpose shall be 
kept separate and distinct, or* the charges defrayed by extra sub- 
scriptions of the members at the time such contingencies take place. — 
4 & 5 Wm. IV. c. 40, § 2 ; and 8 & 9 Vic. c. 27, § 3. And by § 4, 
the rules of every society established after the passing of this act shall 
provide, that a book or books be kept, in w'hich all monies received 
or paid on account of any particular fund or benefit for whjcb the 
rules of the society provide shall be entered in a separate account^ 
dlstindt from the monies received and paid on account of any other 
benefit or provision. 

The rules- of %ery such society at its first establishment, and ph 
every alteration Idiereof, must be certified by the barrister appointed 
for that purpose,, now styled the Registrar of Friendly Speieties* 
To this end, t#o copies^ signed by three members, and conntejn^jlgned 
by the clerk or secretary, (accompanied, in the case of nn 
of the ruleis, with nn affidavit of the clerk or secretary, or?pne of the 
officers, that the provisions of the act have been compliei^ With) must 

2, u ' 
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he sent, with the fee of one guinea, to such registrar, for the purpose 
^of ascertaining whether they arc calcttlated to carry into effect the 
intention of the parties fmming theiti* atnl are in conformity to 
law; and the registrar shall advise with the said clerk or secretary, 
if required, and give a certificate that the rules arc in conformity 
with law, or point out in what parts they are repugnant thereto. 

But the registrar shall not certify the rules of any society esta- 
blished after the passing of this act (9& 10 Vic. c. 27) for the purpose 
of securing any benefit depending on the la^s of sickness or mortality, 
unless such society shall adopt a tabic which shall have been ceiti- 
fied to be a table which may be safely and fairly adopted for such 
purpose under the hand of the actuary to the Commissioners for the 
Reduction of the National Debt, or of some ])er8on who shall hav(' 
been for nt least five years an actuary to some life-insurance company 
in London, Edinburgh, or Dublin ; and the name of the actuary by 
whom any such table shall have been ceitified shall be set forth in 
the rules, and printed at the foot of all copies of such tabic printed 
for the use of the society. 

One copy of the rules, when certified, is returned to the socieU , 
and the other retained by the registrar; and the rules are binding 
and in force from the time they are thus certified. 

The objects of the society, and the purposes to which the funds arc 
to he applied, must be declared by the luits; as uKo in what shares 
and proportions, and under what circumstances, any itiember or other 
person is to he entitled to the benefit thereof. 

It must also he provided by the rules of cv(^j^ society, tJiat a general 
statement of its funds and effects (specifying in whose hands the same 
arc), and of the various sums received and expended since the last 
account, shall be annually prepared by the proper officers, attestcil 
by two or more members as auditors, and signed by the secretary ; and 
that every member shall be entitled to a copy thereof on payment of a 
sum not exceeding &(/• 

The rules, wh^ certified, can only be altered at a general meeting 
of the society duly convened, and with the assent of three fourths of 
the mem belts present. 

ThesCi|^cietie6 may subscribe any part of tlieir funds into a savings 
hank; or they are entitled to the same advantage as savings banks, 
of paying any sum, not less than 50/. at a time, direct into the Bank 
of England, to the account of the Commissioners for the Reduction 
of the National Debt, and of receiving interest for the same at the 
rgte of (h. lOr/, per nrwumJ Societies enrolled prior to the 
88th July, 1828, under the repealed act (59 Geo. III. c. 128), are 
entitled to Bcf, per cent* per diem interest. 

Minors arc capable of being members, and of acting as such, in the 
same manner as adults. 

Any member of u friendly society, the rules of which do not pro- 
scribe the time when or the conditions on which members shall be 
aliow*ed to withdraw themselves, shall be allowed to withdraw at any 
time from such society on giving written notice to the secretary or 

* But see the exceptions to this privilege made by 9 & iO Vic. c. 27, when declaring 
the puiposes for which societies may be established under these acts. 
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other proper officer of hie or her inteittioii to l>a.ye>ent 

of all arrears due ; but, after giving such notice^ lie shall not.>^ 
entitled to have any benefit from the funds, or be liable to any 
subscription or payment other than the amount of the arrears doe^at 
the time of giving such notice. — 9 & 10 Vic. c. 27, § 2. 

The society may appoint proper officers, who, if required by the 
rifles, must enter into a bond (a form of which is given in the schedule 
to the act) to cicecute their respective offices duly; and the treasurer 
and trustee must give bond to the clerk of the peace, who is to sue 
in case of forfeiture, on being indemnified by the society. 

Standing committees may also be appointed according to the rules 
to do all acts therein mentioned, and other acts described in a book 
kept for the purpose. 

The treasurers and trustees are to lay out and invest all surplus 
contributions in real or heritable securities, or in the public stocks, 
savings b^ks, or government securities, &c., and apply the interest 
to the society’s benefit. 

These societies have a priority over all other creditors ; and executors 
of officers must pay money due to the society as such officers before 
any other debts. The debt, however, must be officially ; and 
therefore if a society lend money to the officer upon any contract, it is 
not entitled to this priority; but the mere taking a security wdiere a 
debt is incurred, and tlier<3 is an impossibility or even a difficulty in 
obtaining the money due, does not, it seems, take away such ad vantage. 

All actions or suits concerning the society must ho carried on in 
the names of the trustees or treasurers. But these officers are not 
personally liable for any sums except those they respectively receive. 

In case of neglect on the part of treasurers or trustees, application 
may be made on petition to the Court of Chancery. This proceeding 
is to be without fee or reward to any person, and the court will ap- 
point a counsel and attorney to act also without re^vard. 

In case a trustee or other person seised or possessed of any I^nds 
or other property of the society is out of the jurisdiction of the court, or 
is an idiot Qr lunatic, or it is uncertain whether he be living or dead, 
it shall be lawful for the registrar, in the name of such person, to 
convey, assign, or otherwise assure such property to tlie new trustee 
appointed in his stead ; and where stock is concerned, the registrar 
may order a transfer thereof. 

Cases of fraud may be determined before magistrates, who may 
punish the guilty party by fine and imprisonment, and levy a distress 
on the offender’s goods to recover the money surreptitiously abstracted 
&.C. and costs. If the rules direct reference in case of dispute to arbi- ’ 
tration, and the society refuse to grant arbitration, justices of peace 
may determine the dispute; and in case a member is expelled, the 
arbitrators or justices may order him to be reinstated, or award him 
a compensation out of the society's funds. 

Disputes between the trustees or managers and any member or 
officer, for the settlement of which, according to the laws now in force, 
recourse must be had to one of the superior courts of law or equity, 
may be referred jn writing to the Registrar of Friendly Societies ; 
and where the value of the matter in dispute does not exc^ 20/.. 
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eyeiy such dispute shall be so referred, unless the attorney or solicitor 
general shall certify that such dispute ought to be decided by the 
judgment of a superior court of law or equity. And tlic award, 
order, or deterdiinatiou of the said registrar shall be binding and con- 
clusive on all parties, without appeal.— 9 & 10 Vic. c.27, § 15. 

Payments to persons who appear at the time to be the next of kin of 
a member dying intestate are valid, although it subsequently turn out 
that they were not next of kin ; and the real next of kin’s only remedy 
is against the party receiving the money. Where a member dies intes- 
tate, payment of money due, not exceeding 20Z., may be made by the 
society without requiring the production of letters of administration. 

Within three months after the end of December, 1855, and so at the 
expiration of each subsequent period of five years, every such society 
is required to make a return of the rate of sickness and mortality 
experienced by it within the preceding period of five years, to the 
registrar, and according to a form prescribed by him ; or on neglect 
thereof, after twenty-one days, it will cease to ho entitled to the pri- 
vileges of a society established under these acts. And by 10 Vic. 
c. 27, with such return must be sent a report of the assets and liabili- 
ties of the society; and this provision must be inserted in the rules 
of every society established after the passing of this act, A penalty 
of 6L is imposed on the officer wliose duty it is to'^make such return, 
for neglect thereof. 

The rules of every such society, powers of attorney for the transfer 
of shares in the funds, receipts for dividends or for money paid to 
or by the society, bonds taken under the act, instruments on appoint- 
ment of agents, certificates &c. of revocation of agency, and all instru- 
ments required by the act, are exempt from the stamp duties. And 
no fee is payable for oaths taken before magistrates in order to obtain 
payment of sick money. 

The dissolution of any society, unless all the objects of its cstablish- 
luent are accomplished, can only take place by the consent of five- 
sixths in value of the existing members, and also the consent of all 
persons then receiving or entitled to receive relief, either on account of 
sickness, age, or infirmity. And, for the purpose of ascertaining the 
votes of such five-sixths in value, every member is entitled to one vote, 
and an additional vote for every live years be has been a member, but 
not exceeding in tJie whole five votes. Neither on a dissolution can 
the fund be divisible for other than the general objects of the society^ 
or the party abetting the illegal dissolution is liable as in case of fraud, 
as already shown. 


CHAPTER XXII. 

Ot Skabtnais ISattftsi. 

Many acts of parliament for authorising and regulating savings banks 
have been passed since the 57 Geo. I f I. ; but the whole arc consolidalcd 
in the 9 Geo. IV. c. 92, amended by the 3 & 4 Win. IV. c. 14. and 
||ic7&8Vic. o. 83. ’ 
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The object of these institutions is to ^able poor pei^sdns to deposit 
small suras of money to a limited amount, whereon they may receive 
interest ; and if the interest remains in the bank, it becomes princi- 
pal, so that compound interest may be received* This is therefore a 
very convenient mode of investment for small sums, since the depo^ 
sitor may put in and withdraw money at any time free of expence, even 
for stamps. 

Persons proposing to establish a bank for savings, must cause two 
written or printed copies of the rules, signed by two of the intended 
trustees, to be submitted to the barrister appointed to certify the rules 
of savings banks, for the purpose of ascertaining whether the rules are 
in conformity to law ; and in the case of savings banks already esta- 
blished, two copies of all new rules, or alterations of original rules, must 
in like manner be submitted to the said barrister for the same purpose. 
And such barrister shall either certify on each of such copies that they 
are conformable to law, or point out such parts as may be repugnant 
thereto. Wherf the rules and regulations have been certified by the 
barrister as aforesaid, one of the copies is to be returned to the insti- 
tution, and the other to be sent to the Commissioners for the Reduction 
of the National Debt ; and a copy of such rules so deposited, examined 
and proved to be a true copy, shall be received as evidence of such 
rules, and no certiorari shall he brought to remove them into any 
court of record. — 7 & 8 Vic. c. 83, § 19. 

No treasurer, trustee, or manager shall derive any benefit from 
such; savings bank; though clerks may. Treasurers, actuaries, and 
cashiers, entrusted with the receipt or custody of any money, and all 
officers receiving salaries or allowances for their service from the funds 
of such savings bank, must give security by bond, with one or more 
sureties to he approved of by not less than two trustees and three man- 
agers, for the just and faitliful execution of their respective offices. 

The funds are vested in the trustees, ami, on the death or removal of 
any trustee, vest in the succeeding trustees without any assignment or 
conveyance ; and all actions or suits, criminal as well as civil, are 
carried on in their names. 

Trustees or managers are not personally liable, except for their own 
acts, or where they are guilty of wilful neglect or default. 

Persons having any of the funds or securities, books, papers, or 
property relating to the bank, must, upon demand made in pursuance 
of an order of not less than two trustees and three managers, or at a 
general meeting of the trustees or managers, give in their accounts, to 
ibe examined and allowed or disallowed, and, on like demand, must 
pay over all moneys, and assign and transfer or deliver up all securities 
and effects, books, papers, and property in their hands or custody, to 
such persons as the trustees or managers appoint. - 

The trustees must invest the funds, not less than 60/. at a tiiiie, 
in the Bank of England or Ireland, and not in any other security ; 
but this is not to prevent depositors from withdrawing their Tnoney at 
any time. 

Central banks in towns are authorized to invest the money of branch 
banks in the neighbourhood of such towns in the Bank of England or 
Ireland; provided, that the treasurer of such branch banks certify to 
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the treasurer of the central banki that the amouat contributed by any. 
one subscriber in any one year does not exceed the proportions here 
after limited. 

If any order or declaration produced to the officer, for the purpose ol* 
paying moneys into the Bank of England or Ireland, contain any matter 
which is false or untrue, the sum paid becomes forfeited. 

Ail moneys paid into the Bank of England or of Ireland on the ac- 
count of savings bank are invested in Bank annuities or exchequer* 
bills. Upon the payment of any money into the Bank by trustees of 
savings banks, the officer of the comnnssioners may issue a receipt, 
signed by one of the cashiers of the Bank for the amount of such pay- 
ment, carrying interest at the rate of £3. 6s. per cent per annuui. 
The interest on the money mentioned in the receipt is to be calculated 
half-yearly up to the 20th November and the 20th May, and carried 
to the account of the savings bank as additional principal ^ but no 
interest shall be paid for any fractional part of a penny. 

Before the trustees make any order or draft for payment, they must 
execute an appointment under the hands and seals of not less than two 
trustees, the execution of which is attested by two managers, erapovv(*r- 
ing some? person to be agent for receiving the money ; and every siieli 
appointment must be produced to the officer of the commissioners four- 
teen days at least before the payment of the money. The trustees may 
at any time revoke^uch appointment. 

The trustees may draw tor the m hole or any part of any sum placed 
to their account, by drafts on the commissioners for the reduction ol 
the national debt; which drafts being indorsed by the officer of the 
commissioners, and the interest added thereto, are to be paid by the 
cashiers of the Bank of England. 

When by the interest received beyond the rate of interest payable to 
depositors, the joint slock or property of any savings hank shall f)e 
Increased beyond what is required to meet its exponces, the trustees 
or managers shall, within six months after the 2()th of Noveniher in 
each year, ascertain, certify, and pay over to the commissioners the 
amount of such increased stock and property, reserving such portion 
as may appear necessary to meet current cxpences. 

. The interok payable to depositors is not to exceed ^3. (I-?. lOr/. per 
cent, per annum*. It may be calculated yearly, or twice a year, and 
added to the principal — if yearly, to bo computed to the 20th Novem- 
ber ; if half-yearly, to the 20th May and the 20rh November, or up 
to such times nearest to those periods as the interest shall he payable 
according to the rules. ^ 

Minors may become depositors : if under seven years of age, they 
may sign the declaration by proxy. At the age of fourteen or up- 
wards, they may sign powers of attorney, except in cases of insanity 
of imbecility, upon proof of which repayment may be made (in tlio 
case of trust deposits) to the trustee. 

The trustees may pay any sum of money in respect of any deposit by 
a married woman to her, unless the husband give to the trustees notice 
of such marriage, and require payment to be made to him. 

Trustees or treasurers of any charitable or provident institution, or 
charitable donation or bequest, for the maintenance, education, or 
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of the poor, may aubscribe any part of the fttnda of such irtatitu- 
tioti or society into the funds of any savings bank, to the amount of 
1(X>/. per annuniy provided the amount do not at any time exceed 30O/. 
in the whole, exclusive of interest. And friendly societies may sub- 
scribe the whole or part of their funds into a-savings bank, without 
limitation. The receipt of the treasurer &c. of such friendly society 
or ciiaritablc institution is a sufficient discharge. 

No sum can be paid or subscribed into any savings bank by any per- 
son without disclosing his name, together with his profession, business, 
occupation, calling, and residence. Trustees or managers may receive 
from a person acting as trustee on behalf of a depositor, whether such 
person is himself a depositor or not, any sum not exceeding the annual 
amount hereafter mentioned ; provided that such trustee make such 
declaration on behalf of the depositor, and subject to the like conditions, 
as is required in the case of any person making a deposit on his own 
account; and all deposits made by a trustee are inserted in the books 
of th(‘ bank in the joint names of the trustee and the person on whose 
account the deposit is made. But no repayment can be made without 
the receipt or receipts of the tru'^tec and the person on whose behalf 
the deposit was made, or of the survivor or survivors, or the execu- 
tors or administrators of such survivor, except in case of the insanity 
or imbecility of the party on whose behalf the deposit was made, 
upon proof of which repayment may be made to the trustee. 

Depositors in one bank are not to make deposits in any other; and 
every person on making his first deposit must sign a declaration, that 
he or she is not entitled to an} deposit or subscription in or any be- 
nefit from the funds of any otlier savings bank; and if such declaration 
he not true, the deposit becomes forfeited to the Commissioners for 
the Reduction ofthe National Debt. But members of friendly societies 
and other charitable institutions, wdiich are enabled to subscribe their 
funds into savings banks, are not thereby disabled from making depo- 
sits, either on their own account or as trustees for others. 

The whole of any person's deposits may be taken from one bank 
and placed in another, upon production of a certificate of the amount 
from the managers of the bank from which they are withdrawn. 

The amount of deposits by each depositot is limited to 80/. (exclu- 
sive of interest, in each year) ending on the 20th November; nor can 
a depositor exceed the sum of 150/, in the whole. And whenever the 
sum standing in the name of depositor amounts in the whole to 
200/, (principal an|J interest included), no interest is to be thenceforth 
paid on such deposit, so long as it continues at that amount, 

A depositor, after having withdrawn a sum of money from a savings 
bank, may re-deposit, at any time within a year reckoning from the 20th 
November, any sum of money, provided it and the previous deposits 
made in the course of the year, taken together, do not exceed in such 
year the sum of 30/. additional principal money bearing ioterest 

By the act 3 & 4 Wm. IV. c. 14, depositors may purchase govern* 
ment annuities, not exceeding 30/. nor less than 4/. per annum : they 
may be granted to husband or wife separately, but no joint annu^ 
itics arc allowed. 

In case any depositor shall die leaving not exceeding 60/. exclusive 
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of interest in thrj savings blink, and probate of or letters of 

administration, or notice thereof, be not produced to the trustees 
within a month from his death ; and in the latter case, if not proved 
or letters of administration taken out within two months ; the trustees 
may pay the money to-tbe widow or party entitled to his effects ; and 
if the depositor be illegitimate and die intestate, the trustees, with the 
autliority of the barrister appointed to certify the rules of savings 
banks, may pay the money in such manner as if the depositor had 
been legitimate. 

Every-depositor must, once a year, produce his deposit book at 
the institution. 

Powers of attorney &c. given by trustees or depositors, to make de- 
posits, sign documents, receive money, &c.,are,as in the case of friendly 
societies, not liable to stamp duty. 

Annual statements of accounts are to be transmitted by each savings 
bank to the Commissioners for the Reduction of the National Debt, 
from which certain general accounts are pre[>Qred and laid before 
parliament. 

By the 6 &6 Viet. c. 71, military savings banks are established, 
under the control of the secretary at war : which act is amended 
by the 8&9Vic. c. 27. 


CHAPTER XXIIL 

Sniesutancr, an®r Bnfiuvantt ComyantriQi* 

Insuhance, or assurance, is a contract whereby one party, in consider- 
ation of a stipulated sum, undertakes to indemnify the other against 
certain perils or risks to Mdiich he is exposed, or against the happening 
of s<jme event. The party who takes the risk upon himself is called 
the or sometimes the U7iderwriter, from his subscribing his 

name at the foot of the policy ; the party protected by the insurance 
is called the insured; the sum paid to the insurer as the price of his 
risk is called the and the written instrument in which the 

contract is set forth and reduced into form is called the policy of in- 
surance. * 

The nature of this contract is throughout a cofttract ^ind'emnity, 
and this principle ought always to be kept in view in considering 
questions relative to insurance. 

L Sea Insubances* 

Who rmy insure.— The only disability to the party insuiiHg is in the 
case of an alien enemy. From reasons of public policy, no insurance 
can be effected on the property of an alien enemy imt din it be entbreed 
equity, either during the war dr at its termination. Anti 
though the policy be effected in the narae of a British subject ds tiMistee, 

or the property be of Britmb manufacture and expdi4ed from E 

datepf sbu insurances), or though the war broke out subsequently, yet 
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the contract is void. , B bi*©fi^ out after the 

loss has happened, as well as aftOr effecting the polic^^^ then indeed 
the right to recover wduld only renaain in abeyance, ahd< could be en- 
forced after the cessation of hostilities, if the crown had not {as* it might 
do ITy prerogative) seized the alien’s property; and if the policy were 
effected in the name of a trustee wh^ was a British subject, he might 
recover for the loss even during the war. An alien enemy may, how- 
eter, legally effect an insurance under a licence fro^i the cro^ granted 
during a time of peace. 

What may be insured, 

1. The Quality of the Subject Matter of Insurance, — We have 
already seen as to the property an alien enemy. The slave trade 
being now completely abolished by the law of England, it follows that 
any insurance on slaves, or on any property or otlier subject matter 
engaged or employed in accomplishing any of the objects or contracts 
in relation to the objects of slave trade declared unlawful, is not only 
absolutely void, but, by the 5 Geo. IV. c. 113, subjects the parties to 
the consetpiences of felony, viz, transportation for not exceeding four- 
teen years, or imprisonment and hard labour for a term not greater 
than five nor less than thr(?e years. 

A vessel fitted out for such illegal pur[)oscs, w ith every thing belonging 
to it, and the goods of the owner on board, are forfeited and liable to 
seizure; and therefore no part can be insured. 

The wages of seamen cannot he niafle the subject of insurance, on 
the grounds of public policy, since it might tend to produce improper 
conduct on the part of seamen, which would subject them, but for the 
insurance, to a loss or forfeiture of w'ages. But a seaman may insure 
goods purchased by wages already received, or actually due ; and the 
remuneration or privileges of a captain of a vessel may also be insured ; 
but if such remuneration depends on his good conduct, tlie policy, it 
seems, would be void, ^ 

2. The Quantity and Amount of Interest, — In order to protect 
against the many fraudulent losses and seizures of ships by enemies, 
the 19 Geo. II. c. 37 was passed, whereby it was declared that no in- 
surance should be made on any ship, or goods therein, interest or no 
interest,” or without further proof of interest than the policy,” or by 
%ay of gaming or wagering, or without benefit of salvage to the assurers, 
and that all such policies should be void, except in the case of priva- 
teers. Therefore the party insuring must have an interest in the 
property insured. But this does not extend to foreign ships. 

We must therefore consider what is a sufficient interest. It is not re- 
quisite that there should exist any actual property, but only an interest 
in the thing insured, that is, to have a benefit accruing from the exist- 
ence of the thing insured, and a prejudice by its destruction, emanating 
from a right tothe property, or a right out of some contract coneemiitg 
it. It may b#lither absolute or defeasibJj^ Ic^l or equitable. Ooin- 
missioners as trustees for prize vessels, and captors of prizes, have sm 
insumble interest. The roister of a ship is a material document in this 
case ; for although four persons advance money for the ship as partners, 
and the names of only two are inserted in the register, those whos|e 
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Xi 2 imeB are not inserted have iiot aJti insurable interest; for the register 
is conclusive evidence that a person not named therein is not owner. 
The -consignees of goods, whether as purchasers, creditors, or agents, 
have an insurable interest, althou^ their title is liable to be defeated by 
a stoppage in transitu. But a consignee appointed only for the purpose 
of doing some act respecting thj goods consigned, who has no legal 
property in the goods, and is in no degree beneficially interested by 
agency, commission, or otherwise, although he Inay insure for the be- 
nefit of the consignor, yet cannot insure for his own benefit. An in- 
surable interest may also arise from e^ences incurred, w hich form a 
Jien or charge on the ship or cargo. Freighters have in general an 
insurable interest; biit a mere loan- of money to. the owner or captain 
for the ship’s use does not constitute a valid insurable interest, unless 
its repayment be contingent on the safety of the ship or cargo. Tin? 
freight or profit derivable from the carriage of goods, or hire of a 
vessel under charterparty, or other express or implied contmet, clearly 
Constitutes a good^ insurable interest. So expected profits may be in- 
sured. With respect to the period at which an insurable interest innst 
be vested, it may be remarked, that it is not necessary the insured should 
be interested at the very time of effecting the jiolicy, it being sufHcif*nt 
if there l>e an insumble interest at tlie commencement of the risk. 

Different Kinds of Policies. 

An open or common policy is where no sura is mentioned in the j)oliey 
as the value of the property; and here tlie sum recoverable is the 
amount of loss proved, 

A valued policy is wdiere the property insured is in the policy valued 
or estimated at a certain sum. In this case the value need not be 
proved,. but the sum mentioned in the policy is recoverable. 

A dovhle insurance, is where several policies are effected by or for 
the benefit of the same p^son, and upon the same subject matter. 
These double insurances are not void; but the person insuring can rtv 
ceive satisfaction only to the amount of his loss. This he may recover 
against which set of underwriters he pleases ; and they may call upon 
the other set to contribute in proportion to the sums they have insured. 

Re-assurance is where the insurer, for his own protection, insures 
the property in another office. The stat. 19 Geo. ll. c. 37, provider 
that there shall be no re-assurance, unjessthe insurer shall be insolvent 
or bankrupt, or dead; in which cases, such assurers, or in case of his 
death his executors, administrators, or assigns, may make Te-aesorance 
to the amount before by him assured, expressing in the policy that it 
is a le^assura^ 

Of the Voy age and Trade insured, and of Perth or Risks, 

Where the voyage is illegal, the policy is void. An insurance there- 
fore on goods purchased in a hostile state on the aci^unt of British 
merchants, to be imported into this country, even in alllutral vessel, is 
illegal, because it tends to the aiding of the enemy, and by the maritime 
law is a cause of confiscation ; and in general it is considered illegal 
to touch in the course of the voyage at a hostile port, either for the 
purpose of trading or calling for further orders. But it seems esta- 
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bliehed, that a natural-born subject of her majesty, domiciled in a 
neutral state, may, in respect of his domicile, enjoy the commercial 
privileges of the inhabitants of such neutral slate ; and a trading with 
alien enemies under a licence from the crown may, as we have already 
remarked, be valid ; but if the licence is in any manner qdalMed, it 
must be strictly followed, as it will be strictly construed. 

Trading in violation of a blockade or embargo, or the provisions o? 
a treaty, or royal proclamation, is illegal ; and a policy thereon is afe> 
void. " So is a trading on voyages which are prohibited by the navi- 
gation laws, or an infringement on the East India Company’s charier, 
or cr^*ntrary to the laws against smuggling. But a trading contrary to 
the revenue laws of a foreign state is not ipso facto void, unless the in- 
surer be kept in ignhrance of the extraordinary risk he runs. ' , 

Any illegality at the commencement of an entire voyage will render 
the whole illegal, and a policy intended for its protection will be alto- 
gether void ; but if there are two voyages, as an outward Und home- 
ward voyage, distinct from each other, the one may be valid and the 
other invalid, and the policy good as to one and bad as to the other. 
And if one voyage is lawful, and the other is capable of being rendered 
so by obtaining a licence, and they are to be performed in the alter- 
native, and that which is lawful is performed, it will be presumed tliat 
the licence would liave been obtained, had it been requisite, so as to 
render the policy available. 

The risks and perils which may be insured against are all those to 
which property in such situations is liable ; and although an enemy’s 
property ^cannot be insured, yet that of a neutral or British^ubject 
may be insured against all unlanful seizures or detentions by British 
vessels. Besides the other usual risks and perils of the sea, an insur- 
ance provides against the consequences of barratry of the master or 
Ilia ri tiers ; and it has been determined that, under the usual policy, 
the insured may recover in respect of a loss by fire occasioned by the 
misconduct of the master and mariners. Barratry is any fraudulent 
or criminal act against the o^vners of ships or goods by the inai^ter or 
mariners, in breach of the trust reposed in them, and to the injury of 
the owners ; as running away with tlie ship, wilfully carrying her out 
of the course prescribed by the owners, deserting convoy without leaye, 
sinking or deserting the shiji|^ embezzling the cargo, smuggling, or any 
other offence whereby the ship or cargo may be subjected to arrest, 
detention, loss, or forfeiture. ^ 

Of the Insurer or Underwriter^ 

Formerly no societies, or persons in partnership, could insure against 
losses at sea, except the I^al Exchange Assurance and *tbe Lohdon 
Assurance Companies. But this prohibition was removed by the 
5 Geo, IV. c. 114, and policies of insurance may now be entered into 
either by individual insurers, or by companies of persons united in 
partnership ; and these companies or societies are either corporate or isifr- 
incorporated. Individual insurers are called underwriters^ the coutSipt 
of insurance being authenticated by the subscription of their noidnes, 

* Tt ha8 been rocently decided, that the against, .though remotely ariduft from the 
iinderwriters of a policy of uiiurance are negiigeht'e of the flUister and inartiierB.-<~ 
liable for a loss arising from a peril insured Reiman v. Wilson, 14 M. & W« 476. 
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The Policy of Inmrance. 

The policy is a writterujontract, signed by the insurer, or an agent on his 
behalf, or, in the case ofa corporation, sealed with the corporate seal. 

In the first place it requires a stamp, according to the circumstances. 
A material alteration cannot be made without the consent of both par- 
ties, or it will render the policy invalid and incapable of being enforced 
in any shape, independent of the circumstance of the stamp being af- 
fected thereby. But an alteration merely to correct a mistake, and 
make the policy corifoimable to the original intention of the j^arties, 
does not require a new stamp. The 35 Geo. III. c. 63 enacts, that no 
policy shall be stamped after it is efiTected ; but it contains an ('xpress 
provision that nothing in the act shall prohibit an alteration which may 
lawftilly be made in the terms or conditions of a policy duly stamped 
after it is underwrittim, or to require an additional stamp, provid^nl tlu^ 
alteration is made Ix'foro notice of the d(»lermination of the risk origin- 
ally insured, and if the premium originally paid exceed the rate of lO.s. 
per cent on the sum insured, so that the thing insured remains th(‘ in’o- 
perty of the same insured, and so that the alteration do not prolong 
the term insured beyond th(* period allowed by the act, and no additional 
sum be insured by means of such alteration. The extension of the* tini(‘ 
for the ship^s sailing is within the provision of this latter enaettnent. 

The name of the party insuring, or the usual designation of tin* firm, 
must be contained in the policy, under the 58 Geo. 111. c. 56; and it 
should contain a true description of the subject of insurance, and dis- 
close whiether it is elfect(‘d on shij), freight, boltomiy, respondentia 
goods, profit, or other interest, together with the name of the shi]) ; and 
where goods are insured, the insured cannot trans-ship them to anotluT 
ship, except in case of ui-gent necessity, as wliere the first has bc‘en lost 
or damaged by the perils of the sea or othei similar accident. But a 
mere error in the name does not vitiate the policy, provided the identity 
can be proved. 

The commencement and duration of the voyage or period for which 
the insurers become responsible must he fully stated, the Hue of the 
voyage, the several ports at which the ship is entitled to touch, and the 
circumstances attending sailing w'ith convoys, and the particular perils 
insured against must be set forth particularly. A clause should also be 
inserted, that in case of any loss or misfortune, it shall be lawful to the 
insured, their factors, servants, and assigns, to sue, labour, and travel 
for, in, and about the defiance, safeguard, and recovery of the ship^* ^or 
goods ^<r.) or any part thereof, without prejudice to this insurance, 
to the charges whereof we the assurers will contribute each one accord- 
ing to the tuite and quantity of his sum herein assured.*^ This clause 
is said to have been inserted in consequence of doubts formerly enter- 
tained whether the insured could exert himself in the recovery and pre- 
servation of the property, without prejudicing his right to abandon. 

The premium paid, the sum insured, the date or time of subscription, 
ain^e name of the insurer, must also be inserted in the policy. There 
is afeo usually a csommon memorandum at the foot of the policy, where- 
by the underwi'iters are protected from liability for certain partial 
lo ties on certain articles, ^ 
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The construction of the policy is governed by terms in which it 
is expressed, by the usage of trade, and the intention of the contracting 
pai'ties. The only difference between policies and other instruments in 
this respect is, that the greater part of the printed lan^age of them, 
being invariable and uniforrf, nas acquired, from use and practice, a 
known and definite meaning. The policy is to be liberally constrited for 
the benefit of the insured, and with a due regard to its design and ob- 
ject as a contract of indemnity. Parol eyidence is sometimes admitted 
to exjilain doubtful phrases, or to ascertain the usual customs and 
practices of trade. 

It is a general rule, that the insured cannot give the ship a different 
dfistination from that specified in the policy, although a change of the 
place specified may have l>ecome a matter of expedi<yicy, or even of 
necessity. But the mere intention to vary the port of destination will 
not vitiate the policy, especially if it be not fixed and absolute, and the 
loss occur before carrying such intention into execution. A deviation 
cannot in general be made in the voyage specified in the policy without 
(jndangering the policy; but where a departure therefrom is caused by 
necessity, or by an imperative or urgent obligation, as the absolute 
safety of the vessel, or the lives of those, on board, it is not regarded 
as a deviation, but is excused in law. The ordinary occasions which 
will justify such departure are, to join cOnvoy, stress of weather, want 
of repail's, the appi^ach of an enemy, succou^g another vessel in dis- 
tress, a mutiny, desertion, arrest or sickness of the cre^^ or any other 
similar inevitable accident. 

In all cases of insurance there is an implied warranty on the part 
of the insured, that the ship shall be seaworthy in regard to repairs 
and condition, manning, stores, and equipment; and if it pi'ove not to 
have been so at tlie time of the commencement of the risk, the insurers 
are discharged. jSo also the ship must be provided with all the requi- 
site documents 4nd papers, or, as it is termed, properly docmmnted; 
and if a loss ensue from the want of them, the insurers will not be 
liable; and if there is an express stipulation in the policy requiring 
them, and a loss happen from another cause, the want of them is a 
sufficient discharge to the insurers. 

II. Insurances on Lives. 

An insurance on life is a contract by which the insurer, in consider- 
ation of a premium proportioned to the age, health, and other cir- 
cumstances of the peroon on whose life the insurance is affected, agrees 
to pay a certain suih on the event of his death, eitlier within a certain 
fixed time, or generally at any indefinite period. The advantages re- 
sulting front this ipode of investment are veiy great, and ought to be 
resorted to by eyery young man the first moment he is able to lay by 
any portion of Ws annual income, especially where he has no certain 
fixed property, suffi-cient for the support of a wife or children after 
death, and his income depending on his own exertions must fail , in 
case of his illness or dea%^ 

To enable a -party tp ,the life of another person, it is neces- 
sary, as in the case of Im^ine insurances, that he should haye an in- 
terest therein; for the 14 Geo. Ill, c. 48 declares, that no insurance 
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shall be made on the life of any person, or any other event, wherein 
the person for whose benefit the p<Siicy is made shall Jmve no interest ; 
and if any such insurance is the same is void* ^ The name of the 
party to bo benefited must be inserted in^^e policy; and no more than 
the amount or value of such jbterest (as m the case of an insurance by 
a creditor on the life of his vmtof) can be recovered, A creditor has 
an insurable interest; but it seems that if he has any other security 
for his debt, he is oniv entitled to recover from the insurance office the 
deficiency that the other security leaves unsatisfied. His debt must 
also be a valid one ; therefore a m^re gambling debt is not sufficient. 
But a plea that the debtor was an infant when he contracted the debt, 
is not available. A trustee has also an insurable interest, although 
not clothed with any beneficial interest. So also has a cestui que trust. 

Where *an insurance has been effected by a bankrupt on his ov n 
life at an annual premium, the right to the policy passes to liis 
assignees. So it is in general liable to the claims of creditors, as the 
sum received is part of the assets of the deceased party. 

A warranty is usually inserted, that the person whose life is in- 
sured is in good health. This means that he is in reasonable good 
health ; and though he be at the time labouring under a particular 
disowler, yet if it be proved that his death ensued frotti other causes, 
still the insurers will be liable. Nor is it to be concluded that a parti- 
cular disorder under whiok he is labouring is a disorder to shorten life, 
from the circumstance of his afterwards J>ing of it, if it be not a dis- 
order necessarily having that tendency. The warranty in the policy 
forms a condition on which the validity of the contract depends, and any 
fraud or misrepresentation of material facts will tend to invalidate it. 

Payment of premium must always be made at the time required by 
the rules of the insurance office ; for a court of equity will not, upon 
the doctrine of cy pres (that is, performance as near a|m|y be), direct 
a payment after the appointed time, so as to revive tne policy. 

Life policies usually contain a provision, that if the party whose life 
is insured depart the limits of Europe, or even go out of this country, 
or enter into the military or naval service, without the consent of the 
insurance company, or die by suicide, duelling, or the hand of justice, 
the insurance shall be void. In a case wliere such a jclause was not 
inserted, death by the hand of justice was held not to invalidate the 
insurance. ^ And where an insurance is made by another person, death 
by suicide, duelling, or the hand of justice, is not excepted. 

It is to be observed, that the assignment of a policy of insurance 
does not take it out of the order and disp^ition of the assi^oiTi unless 
notice is given of the assignment to the insurers * but a%|Der by the 
assignee to the secretary of an insurance office, in wh]<nh tibe writer 
says, ^ I am holder of the under-mentioned policies, and inquires 
what the office would gite for them, was held a sufficient fiotice of the 
assignment.^ 

^ But ^ Oodsall V. BoMero, 9 East, ** Bolland v. BimeylS EuiS* 351, 

"27 ; and Barber v, Morris, 2 Moo. & Eob.6. « William* v. Hioi^e, 2'fiixn, Hep. 257 ; 
Tbe law will not oomnel aooh paraent : abd other eases. ChiL Ind. 545, 6. 
but the 
Halford 


practice is otherwise. Bee also ^ .parte Btriollt, 2 J>ea. & Ch. 3)4; 
Y. K^mer, 10 Bam. & Cres. 724, Mont. 502. 
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III. Fti^ Xksitrakces. 

This species of insurance is a oonlract by which the insurer, in conse- 
quence of a certain premium received by him, either in a^oss sum or 
by annuab payments, undertakes to indemnify the insurea agamst all 
loss or damage which he may sustain in his houses or other building, 
stock, goods, or merchandise, by fire, during the time fop which toe 
policy is effected. In this kind of insurance, as in the others, the 
sured must hdve AU interest in the property; and notice of any assign* 
merit of it must be given to the insurers, and their assent obtained. 

A misrepresentation or concealment of material circumstances will 
inv diidate me insurance; as where a party living next to a boat-builder, 
whore immediately before the insurance a fire had happened, this fact 
hiding concealed, although not fraudulently, was held to release the 
office’s liability. If premises are insured at the low premium, whereby 
th<* insured agrees not to have fires or hazardous goods therein, he 
cannot habitually use a fire, or keep such goods there; but the mere 
oc(‘asional introduction of either does not invalidate the policy, though 
a fire be the consequence; and even if the gross negligence of a servant 
causes a fire, the insurers are still liable. 

The terms and conditions of insuring fary in the different offices. 
These must always be strictly adhered to and observed by the insured, 
A policy on linen, wearing apparel, &c., the insured not being a linen- 
drap(^r, will not extend to a quantity of linen goods introduced for 
speculation and sale. 

Th(‘ policy is always for a stated period, as a number of years, one 
year, or half a year. On policies under a year, the policy must be re- 
newed before the office closes on the day specified, forming the end of 
the lialf year for instance. But in jiolicies for a year and upwards, the 
principal offices allow fifteen days after the expiration of the policy 
for renewal, and if a fire happen within those fifteen days,' they hold 
themselves responsible for the loss; therefore it is sufficient if the re- 
/iewal be before the end of such fifteen days, thougli the office may 
give a notice which will countervail this privilege. The insurers have 
always the option of paying the money insured for, or of replacing the 
property in kind. 

The 3 & 4 Wm. IV. c. 69 has taken off the stamp duties on insurances 
of farming stock. 

By the London Building act, 14 Geo. III. c. 78, which relates to the 
bills of mortality only, in case of a fire, the turncock is entitled to Kfe, 
reward from the parish ; and the keepers of the first large engine tha^ 
arrives, completely ready to act^ to a sum not exceeding 30« ; of the 
second, not exceeaing 205. ; and of the third, not exce^ing IO 5 , If 
it is merely a chimney on fire, the rewards are to be paid by the occu- 
pier of the room to which the chimney belongs, if a lodger, or otheiv 
wise by the tenant of the house. The rewards are to be settled and ro^ 
covered before the lord mayor in London, or a justice out of X^ondon* 

We have already seen, that servants negligently setting fire to 
building shall forfeit lOW., or be sent to the house of oorreetion f&r 
eighteen months. But no person is liable to an action for d«toiag^ 
arising from accidental fire. 
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CHAPTER XXIL 

<9t Saittrlortr attH Sriuml# 

t. The Nature op Leases in General. 

ll. By whom Terms or Leases may de Granted. 

III. To whom Leases may be Made. 

IV. What may be the Subject of Leases. 

V. Tenancy from Year to Year. 

VI. Lodgers and Lodgings. 

VII. Estates at Will. 

VIIJ. Tenants by SuprERANCE, 

JX. Mortgagor in Possession. 

X. Cestui que Trust in Pc^rssion. 

XI. Rents. 

1. R^nts in General. 

2. The Bilfcrent Kinds of Rent. 

3. Tune when Kent is due, and how payable. 

4. Payment of Rent, and Excuses for Non-payment. 

5. In case of Damacfc hy Fire, and Covenants to Insure?. 

6. Remedies to recover Rent. 

(a). By Distress. 

(A). Other Remedies. 

XII. Taxes, Rates, and Assp:ssments 

XIII. Rlvairs and Cultivation. 

XIV. Fixtures. 

XV. Termination of the Tenancy. 

1. By Effluxion of Time. 

2. By Cancellation of the Instrument of Demise. 

3. By Surrender. 

4. By Merger m a larger Estate. 

5. By Forfeiture. 

6. By Notice to Quit. 

7. By Disclaimer. 

8. By Death. 

XVI. Rights and Duties op the Parties at the End of the Tenancy. 

I. The Nature of Leases in General. 

A lease is a grant of the possession of lands or other things to a per- 
son for life, for years, or at will. 

If for life^ it is a freehold interest; and to create this estate, unless 
effected by way of use, it was, till the passing of the recent Transfer of 
Property Acts, required that livery should be given, that is, a formal 
delivery of possession by the landlord.^ 

But a lease for years may be completed by the mere entry of the les- 
see, and even oefore that he has an interesse termini. Before entry, 
however, he cannot bring an action of trespass ; nor, if he take by com- 
mon law, can he take a release of the reversion. But if the estate be 
created by way of use, actual entry is unnecessary*; it is complete 
immediately the conveyance is executed. 

f < But all lands now lie in grant, as well as in livery, as regards the immediate &ee- 
& 9 Vic. c 106, § 2. See poii. 
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A parol loasn, if it do not fexcoed t^ree years, is good under the 
Statute of Fmuds. Af for more than thtee years> and the lessee enter 
and pay rent, it becomes a tenancy fmni year to yeat, determinable 
only by a regular notice to quit. 

A lease is usually in consideration of a yearly rent. The best way is 
to reserve it generally , as it then ft>ilows the reversion. A covenant 
for payment of rent should be inserted; otherwise, if once ass%i^ed, 
it niiiy he re-assigned to a succ^sion ©f beggars. And a provision 
for re-entry on non-payment of rent should always be inserted, in order 
to guard against there being no sufficient distress. 

Unless there be a covenant against assignment, a lease may be as 
,sitjiwdy that is, the whole interest of the lessee may be conveyed to 
another; or it may be underlet. If therefore it is intended that it 
should not, it is proper to insert an express covenant to restrain the 
lessee from assigning or underletting. 

On condithus in leases to prevent alienation, or for any other jpur- 
))ose, it is to be observed, that where the condition gives a right of re-- 
entry y the term (after breach of the condition) subsist^ till re-entry; 
and acceptance of or distraining for rent due after the breach dis- 
penses with the forfeiture. Where the estate was forfeited on .the 
breach of any condition, it formerly absolutely ceased, and the forfeiture 
could not be waived or dispensed with. The courts, however, are now 
inclined to hold leases not absolutely void in these cases, hut only 
voidal)le, so that the forfeiture may be waived by any subsequent ac- 
ceptance of rent or other act indicative of the intent of waiver. 

A condition not to assign to a particular person is in any case good. 
But a condition restraining amgnvient will not prevent an underlease. 
Such conditions bind personal representatives when they are named. 
They do not, however, bind creditors or assignees in bankruptcy, 
who may, if they choose to adopt a lease, always sell or assign it to 
any person for the benefit of the bankrupt's estate. Nor does assign- 
ment by the sheriff under execution, or by any act of la#, create any 
forfeiture. But the condition may be made so as to give a r%ht of re- 
entry on the bankruptcy or insolvency, and then the assignment of 
the provisional assignee will not prevent the re-entry of the lessor* 

Those covenants, howe^'^er, are entirely got rid of when consent hu» 
been once given to an assignment without restriction.* 

il. Bt whom Leases may be ghanted. 

All persons not under legal disability are capable of leasing for terms 
not inconsistent with the nature and quality of their estates, provided 
they have the actual or constructive possession of the premises to 
let, and not a mere right of entry. 

Tenants in tail may make leases to hind their issue, but not those 
in reversion or remainder, provided a fair and proper rent is reserved, 
and the othe?* te^ms of the $2 Hen. VIH. c. SS are observed and folloi^ 
ed. So may a hnsbaiwi aeisM in wght of his wife, prov^^ she join 
in the lease, and provided lease is by ind^^ture, and not by 

1 Dumpor’s case (4 <lo. leaiOF and see 4 ^ 

t^eading case upon this oov^U, ana Is now ei seq . ; Thofne v. Wodlcomhe, 3 Bail. 
the settled law. - Aid. 691, per lord Tenterden v 

» See Dumpor^s case, and BnunWey v. Vendor ww Purchii^r, 269. \ 

Maepherson, 14 Ves. jun^ 173. For the recent statute, ** to fedliiate the 

As to covenants gcnerallv on the ports of granting of certain leases,” see ArPENOix. 

2 V . . 
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poll, or by parol. Such mnait beffin from the date of the deed. 
If there be an olddease, that muftt be :l& 8 t absolutely nurrendered, or 
within a year of expiring. Thejr must be either fbr twenty-one years 
or Unco Ityes, or loss. They must be of corporeal hereditaments, 
and of landsiScc. ^commonly letten for the*last twenty years past. The 
usual rent for the last twenty years must be reserved 5 and these leases 
cannot be made without impeachment of waste. 

Ecclesiastical persons may in general lease for twenty-one years or 
three lives from the date of making the lease, at the accustomed or 
a greater rent. Houses in corporations or market towns, being corpo- 
rate property, may be lot for forty years, }>rovided they be not the 
mansion houses of the lessors, nor have above ten acres of ground be- 
longing to them, and provided the tenant keep them in repair. A 
concurrent lease must exj>ire within three years. The hmant must b(» 
liable for waste. In college leases one third of the rent must be ro- 
served. 

Tenants for years, or from year to year, may assign or undeilot; 
but tenants at will cannot. Neither can churchwardens make a lease of 
parish lands. The crown may generally k‘ase for thirty-one years or 
three lives ; and, under certain circumstances, the time may be extended 
to fifty years. The master of the rolls may also make leases for forty- 
one years. 

Guardians of minors, and committees of lunatics, may grant leases 
under the direction of the Court of Chancery ; l)Ut no such leas(‘ of tlu* 
capital mansion-house, or park and grounds held therewith, is to 
extend beyond the minority of the infant. 1 Wm. I V. c. 65. 

Leases by tenants in curtesy, dower, or jointure, arc void absolutely 
on their death ; and the acceptance of rent by th{‘ heir does not make 
the lease good, but the lessee continues n^erc tenant by sufterance. 

The assignees of a bankrupt have, under the 6 Geo. IV. c. 16, § 77, 
general powers, and may make leases of the esttile, if beneficial to the 
creditors 5 ^aiffi the same powers are given to assignees of insolvents. 

Executors and administrators may either assign a term come to tln^r 
hands, or they may underlet, in the same manner as their testator or in- 
testate might have done. But they ought to exercise great caution to 
see whether they have that power by the will. And it is questionable 
where the executor is an infant, and there is an administration durante 
minors cetaUy how far such administrator can grant leases. If a wifi* is 
executrix, the husband and wife have the power of leasing, as in the 
ordinary case of husband and wife. 

Mortgagees and mortgagors cannot make leases so as to bind each 
other’s interests ; neither have tenants under process of execution, as by 
elegit, statute merchant, &c., power to bind by lease heyond the period 
of the duration of their estates. Provided they are beneficial to the 
cotivAqm trusts, trustees for charities m^ mate leases; but if other- 
wise, they may be set aside at the cost of the trustees by the Court of 
Chancery. Trustees should always therefore act with great caution, 
and under the advice of surveyors as to value* &c., before doing sucli 
acts. Receivers, on the other hand, can never grant leases, except 
under the direct sanction and authority of a court of equity. 

Leases of lands in cojiyhold capable of being leased niav bo granted 
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by t}io lord of tlic manor or his steward^ > BtOt i^^wholders cannot grant 
I(‘ase8 for more than one ^ear withotit l|oenc^ the lord, or by 
special custom, without incurring a forfeiture of their A lease, 

however, for a year, and so on during the will of the teft^r^. is good. 
If licence is once granted, the lessee nmy underlet ; and a lease which is 
void as against the lord of the manor is binding on the copyhold Jossor 
luHiself. 

Powers of leasing must be strictly followed,* Leases execute by 
agents in the name of the principal, they having sufficient power Wt 
tliat purpose, are good to all intents and purposes as though executed 
by (he principal himself. So are leases by bailiffs of manors, if they 
have express authority ; but not otherwise, 

A disseisor (that is, one holding under a wrongful^and adverse title) 
has lull power to make a lease binding on all persons except him who 
has tlie right of possession and is disseised. But a lease by a disseisee 
is not good, because he is out of possession ; though if delivered to a 
third person as an cscron^, it will be good when he comes to the pos- 
session again. 

Leas<»s, like all other de(*d';, may be impeached on the ground of 
traud, as if entered into by either party at a time when he is in duress, 
or wdien drunk, if made so by the contrivance of the other party. 

III. To WHOM Leases mav be made. 

Leases to an* infant are voidable by him when he comes of age, or 
sooner. But in this case, where the lease M^as at a fair value, the infant 
not having declined it before the rent day next after his coming of age, 
he was hold bound to it ; and at all events he may be liable for use 
and occupation under the doctrine of necessaries. And he cannot re- 
cover back any premium paid for it. If an infant is jointly interested in 
a lease as co-lessee with A, and A gets a renewal of the lease, if it turn 
out beneficial, the infant may claim to share in the benefit ; but if not 
beneficial, he cannot he made to participate in the loss. 

Married women cannot (except by special custom, as in London) 
take leases. If husband and wife accept a lease, she may, after his 
death, accept or reject it, in the same manner as an infant may, and is 
not bound by the covenants though she continues tenant, 

Persons outlawed or attainted cannot accept leases, except for the 
benefit of the crown : but in civil cases the outlawry is only a bar as 
lietween the crown and the subject. The same rules apply as to tho 
granting leases by such jiersons. In treason they are void against the 
crown ; and in felony they are for the benefit of the crown during the 
feWslii. 

Corporations may take by lease ; bnt a corporation sole cannot take 
a lease in sneh a manner as that it shall go to his successor, but it will 
go to his executor. 

Parish officers arc enabled, by 9 Geo. I. c. 7, § 4, to take, either by 
purchase or lease, houses for the lodging of the poor. 

Assignees cannot take leases of the bankrupt's estate for tjbeir own 
private benefit; neither can solicitors from their clients. 

> A liability to foi:f<oiture of tlie estate, much a stranger ^tn. Eobinson 
which in.iy be waived by the lord, but of v, HoiiSfield, 0 Q, fl 4JI2 
which the it'Vi rstoner cannot avail bimse*lf, ^ l>oc v, lUiri<)i«;h, d fd, 
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IV. WaAT MAY THE SUBJECTS OF LeISES. 

All corporeal hereditaments may be leafed* Advowsons cannot^ 
because they are a public trust. Tithes tmd tolls may ; and so may 
commons and estovers under certain conditions^ and rights of way. 

Offices, provided no public, detriment may happen therefrom (and 
therefore not those relating to the administration of justice) may be 
leased by deed, but not by parol; and to this extent only is the sale 
of offices allowable. Franchises (as feirs and markets), corodics, 
and annuities, may also be leased. 

V. Tenancy from Year to Year. 

A tenancy from prear to year may be said to exist where a man lets 
to another, without limiting any certain estate. Formerly such an 
interest was merely a tenancy at will. Now, however, the tenant having 
once entered on the premises as tenant, is entitled to receive, and bound 
to give, half a year’s notice before quitting the possession ; and the 
tenancy must end at that period of the year at wiiich it commenced. 
Where a party enters under an agreement for a lease, a tenancy from 
year to year is in general irnjdiei^ So also where a tenant holds over 
at the end of his lease. A tenant from year to year is in general entitled 
to estovers, and to other benefits and privileges, the same as a tenant 
for a terra . » 


VI. Lodgings and Lodgers. 

Lodgings consist of rooms occupied in a house which has but one 
common outer door, and differ from wliat we term chambers, where 
each set of apartments has a separate outer door leading to one com- 
mon staircase, as in inns of court. Thes3 latter are separately rateable 
to the poor, and give sei)arate estotes of freehold according to tin* 
hdlding : while the former arc all rateable as one house, and the hold- 
ing confers no right on the lodger as a freeholder or householder, in 
respect of voting at elections or otherwise, for many reasons, althougli 
in some respects it does as a householder. If the owner of the house 
do not sleep therein, then indeetl, in respect of burglary, each apart- 
ment is the house of its respective lodger ; though at the same time ai 
bailiff, having obtained peaceable admission into the outer door, may 
break open any of the private doors of lodgers, if necessary. 

Lodgers are in all cases in the same situation with regard to distress 
for rent &c. as other tenants; except that, as regards notice to quit, it 
seems they are generally considered as less than tenants from year to 
year; and if they take them by the month or week, a month’ s%r week’s 
notice respectively would be sufficient. If they take them for a time 
certain, there is no need of notice to quit at the expiration of the time. 

In such tenancies there ought always (though not absolutely necos- 
saiy) to be a written agreement as to the amount of renf, the notice to 

> The greatJjid vexatious Question, as to by distres$, or was left to hM action for use 
whether a pap^Tpurpoxtinjp; to be an agree- and occupation^ is now settled by the recent 
meat for a tenancy was ahtagreement merely, statute 0 & a Vic. C. 106, § 3, which omu ts, 
or should be construed as a lease, {Old m thatnUloaseBrequircdbylawto be mwritjnf:^ 
either case whether the landlord could or shall be void at law unless mode by deed 
not enforce the payment of his rent ^ Sec Doe v. Sumner, 14 Mce & W .'0 
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quit, the time of entry, and any iothcr partieujai* between 

the parties. And care should always be taken by the lodger (especially 
in unfurnished apartments) to see Aat his immediate landlord has paid 
all taxes and rent; for the goods of the lodger are Hable to distress 
for arrears of these at any time while on the premises. A list of the 
furniture engaged with the apartments should also be had. ^ 

It seems, that if lodgings are let to a woman for the purpose of cax^ 
ryiug on an improper intercourse with men, the landlord ean recover 
nothing for the rent. 

VII. Estatjss at Will. 

An estate at will is the lowest estate that can arise by agreement 
between the parties. It depends on the will of both; this it does by 
implication of law, even when expressed to be at the will of one only. 
It cannot (when created) be the subject of a conveyance. It deter- 
niiiies by the death of the lessee, and confers no title on his represent- 
atives, except, as we shall hereafter show, as to emblements; and any 
conveyance by the lessor determines the estate. 

The law’ does hot favour estates at will; therefore in most cases, as 
if the rent be reserved yearly or half-yearly, it is generally construed 
into a tenancy from year to yeai*, unless such construction w’ould create 
a forfeiture; and therefore the determination of the estate by the 
lessor, or by the act of God, as the death of lessor or lessee, docs not 
generally deprive the lessee or his representatives of emblements ; though 
it is otherwise if the lessee determines or forfeits the estate. In a 
strict tenancy at will, if the lessor determine the estate before rent is 
due, he loses the rent; but if the lessee determines the tenancy, he 
must pay rent up to the next day wdien it would become due. Probably 
the lessor or his representatives would be held entitled to the rent, 
whenever the lessee ojr his representatives take or claim a right to em- 
blements, except where the lessor determines the estate. A lessee 
at will can, however, receive a deed of release, after entry ^ for then 
there is privity between the lessor and lessee. 

There are now few instances where a tenancy at will exists. It may 
arise, however, 1. Where there is an express letting at will; 2. Where 
the raising a tenancy from year to year would work a forfeiture of the 
lessor’s estate; 8. Where there is an entry with the consent of the 
owner, but no conveyance, or express agreement for jjayment of rent, 
to raise a constructive yearly tenancy. This species of entrylincludes 
an cntiy under feofiment before livery ; entries under other defective 
securitie|,; entries under contracts for leases w'here rent has not been 
}>aid; where a mortgagor is allowed to continue in possession; and 
where a trust is let into possession. 

This tenancy may be determined by the express declaration of either 

a , or by the death of either party^ or by acts of ownership by the 
or alienatmn of the reversion, or by the tenant s waste or 
deserting or asfigniug oyer the premises. Where, in this specie^ of ^ 
ancy, rent is -^yahle quarterly, lessee, after a quarter 
is commenced, may d^rmine it, but he must 'pi^ tlmt^^ 
but if* tlie landlord determ iiie loses the rent. : 
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VIII* At SuFFBRANCE* 

Tenant at sufferance is where a person has held hj a lawful title, and 
continues in possession after his right has determined, rmthmt eithet 
the agreement or duagreemmt of the person then entitled. It may 
arise, amongst other cases, 1 . Where tenant at will keeps possession 
after the deatli of lessor 5 2 . Where a lessee holds over after the (‘x- 
piration of his term; and 3. Where a tenant pur autre vie continues 
to hold possession after the death of the cestuique vie. This tenancy can 
only arise by constiniction of law. There is no privity between a tenant 
at sufferance and the person entitled to the possession; consequently 
a refease to a tenant at sufferance wdll not operate to enlarge his estate. 
It cannot be the subject of conveyance or transmission. While it exists, 
it is not adverse to the person entitled to enter, though such person 
may, if he chooses, consider it so. The descent or conveyance of the 
feversion does not appear to affect this kind of tenancy. 

Where a tenant for life attempts to aliene in fee by a conveyance which 
does not o])crate as a forfeiture, as by lease and release or bargain 
and sale (which conveyance will only in fact pass his life estate), the 
person in possession under the release or sale, after the death of tenant 
for life, will become tenant at sufferance to the reversioner, and adv(‘rse 
possession will only take place from the comniissiou of some wrongful 
act In the case of the crown, there is no tenancy at sufferance ; if 
the tenant holds over, he is an intruder. 

IX. Estate of Mortgagor in Possession. 

Mortgagor in possession is considered, either as a tenant at will, 
a tenant at sufferance, or a receiver, according to th<‘ form of the 
conveyance. 

Where the mortgagor is the occupant, with an ejrpress agreement for 
his continuing in possession till default, he may be considered as tenant 
for years ; or if the agreement cannot be considered as a grant for that 
time, the mortgagor mag be tenant at will. Where there is an agree- 
ment for possession of morigagor till default, and the money is not paid, 
but he continues in possession, he appears, t?7/ payment of interest, to 
be tenant at sufferance. And where there is no express agreement on 
the subject, but the mortgagor being in possession continues so, with 
the tacit consent of mortgagee, here he seems to be strictly tenant at will. 
If then the mortgagee were to assign without the mortgagor joining, 
the moAgagor would be tenant at sufferance to the assignee HU pay- 
vMnt of interest. When a mortgagor is tenant at will, the death of 
cither mortgagor or mortgagee determines the estate. When, the latt( r 
dies, the mortgagor is tenant at sufferance to his representativ(‘s till 
payment of interest. If the former die, and hU heir or devisee eiiti r, 
and bold without recognizing the mortgagee’s interest, by paying i»ter(*^t 
&c., an adverse possession takes place. Therefore, where a ttmancy 
at sufferance exists, payment of interest makes it a tenancy at will. 

Where the estate is in possession of tenants, and tli^ mortgagor takes 
the rents, no actual tenancy exists between the morfgagWand the 
jjjortgagec; the mortgagor is considered as a receiver, with liability 
4o account. When mortgagor is tei||iit at will, he is not entitled t 
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cmbimonts, and may be at any tjime ejected by mortgagee. And the 
Court of ChanCeiy will restrain the mortgagor m poasesaion from pom- 
iriitting waste, by injunction* 

EsTATB op CsSTnZQtTB TbUST IK PoSBBSaXOK* 

In equity^ the cestuiqm trust is considered the real owner, and the 
possession g( the trustee is considered as his possession. But at tmb the 
trustee alone is looked upon as the tenant; so much so, that where the 
(‘State is fee simple, it would escheat on failure of heirs of the trustee. 
At law, therefore, the ce»fuique trust in possession is tenant at will 
to the trustee. Consequently, the death of either determines the ten- 
ancy at will. If the tnistee (lie, the ceatniquc trust is tenant at suffer- 
ance to the representative of the tnistee, real or personal, according 
to the nature of the trust property ; and if the eestulque trust die, his 
heir is a new tenant at will. 

XI. Rents. — 1. Rents in OeneraU 

Rent is properly a sum of money, or other thing, to be rendered 
periodically, in consequence of a reservation in a grant or demise of 
lands or other tenements, the reversion of which is in the grantor or 
person demising. 

It must be a profit ^ money or money’s worth, by payment, render, %r 
corporeal service. It must not he a part of the tiling itself; though it 
may he part of its future produce. It must he certainy or capable of 
being reduced to a certainty by either party. It is due and payable on 
tlic lands demised, if no other place is mentionc^d. The tenements out of 
which it issues must he of a corporeal nature, so as to give a remedy 
by distn'ss.i It must be reserved to one of the grantors, and not to 
strangers; tliougli it may he afterwards granted over. 

Rents may he created by bargain and sale, lease and release, cove- 
nant to stand seised, or grant; and they may he limited in tail, with 
remainders over. When once granted, they may he released to the 
person s(dsed of* the lands, or conveyed to a stranger by grant, and 
that even to commenee in futuroy under the Statute of lJs(*s; and as 
a person may he seised of a rent to a us(‘, such use is immediately 
vested by the statute. If a rent be created by deed, it cannot he re- 
leased without deed, either at law or in equity. 

2. The different *Kinds of Rent. 

A, rmt service is any particular service that was in olden times to he 
performed by the tenant, instead of the present usual mode of remune- 
ration for the use of the land in the shape of money; as, for instance, 
a covenant to plough the landlord’s lands, or the like; and these an- 
swer to the pissent money rent. Rent charges are, for instance, where 
a tenant in fee conveys away his land, reserving to himself the payment 
of a sum of money out of it, recoverable by a distress. Rent seek is 
th(‘ same as rent-charge, only without the power of distress. Quit rmt 
is a rent undisturbably payaole By copyholders in Keu of all other sei^ 
vices. Rack rent is a rent of the full value of the tenement* Now, 
however by 4 Gteo* II. c. 28, all rents arc alike recoverable by distress. 

' See cimtray 2 Chmt. Bla, Com. 41. 
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3. 7^ Time mJien Mmt ie due, and horn payable. 

Rent is not due till midnight of the day on which payment of it h 
reserved ; but, to perfect a forfeiture for nonpayment, if it l>e demanded 
a sufficient time before 9un«>set of that day to allow tlie tenant to sec to 
count the money, as it is said, and the person demanding it remain 
till the sun’s actual setting, it is sufficient. If no day is mentioned for 
payment, and so much per annum is payable, it is not due till the end 
of the year; and if so much per month, at the end of every month, &c. 
The rent should be demanded on the land or premises, for the tenant 
need not seek out his landlord in order to exculpate himself. However, 
rent due to the crown is to be paid by the tenant into the exchequer, 
since it would be below the dignity of the crown to be obliged to seek 
out its tenants. 

4. jT/ac Payment of Penty and Excuses for Nonpaymmt* 

Rent, as between the parties tlicmselves, is of a higher nature than 
even specialty debts ; but, as respects the tenant’s executors, it is re- 

f ardedas equal to specialty debts, and is to be paid equally with tliem. 

f rent, by desire of the landlord, is remitted !>y post, and it is put into 
the office, not given merely to a hellman, and it is lost, the landlord 
must bear the loss of it. * If paid by a bill of exchange or promissory 
note, which is dishonoured, tlie landlord has still his other remedies by 
distress &c., for it is in this case no payment ; though if a bond is 
taken, and judgment is recovered, the usual remedies by distress ai*o 
gone. A proper receipt stamp should always be taken for the rent. 
Ground rent, land tax, and other taxes to which the landlord is liable, 
may be deducted out of the rent ; and where landlord distrained for 
the whole rent reserved, without deducting the land-tax, although the 
broker deducted it, it was held that the tenant might properly bring his 
action on the rase for excessive distress. So if the tenant is liable to 
be ousted or distrained upon if a payment is not made by him to which 
the landlord is liable, he may deduct the amount from £is rent ; and if 
the landlord, when bound, neglects to repair, or the tenant is obliged by 
sudden emergency, the costs of it may be deducted. And there arc 
many cases in which payments to a landlord by a bankrupt after bank* 
ruptcy are allowed to stand good. 

5. Jn case of Damn ye hy Etre^ — Covenants to Insure^ 
Where a lessen^ covenants generally to pay rent, he is bound to pay it 
though the house be burnt down. And a lessee who covenants to ])ay 
rent and to repair, with express exceptions of casualties fire or tem- 
pest, is liable upon the covenant for rent, though the premises are burnt 
down, and not rebuilt hy the lessor after notice; for whatever be the 
flcinult of the lessor in not repairing, and though it is a hard case, yet 
the lessee must at all events perform his covenant, by which he is ex- 
pressly bound, to pay rent during the term. Where the premises were 
<lcstmyed hy fire during a tenancy frpm year to year, and were no 
longw habitable, the landlord held to be still entitled to recover the 

vent in an action for use and occupation ; and the tenant in such case, 
nd of 1 is liability, should give a regular notice to quit. Though 
iordierly otb» rwise, the doctrine at present entertained by the Court oi 
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Chancery is, that the tenant under such dreujnetanees has no equity, 
and cannot restrain the landlord from forinduEig an action at law upon 
the covenant ; and it has been held, that the tenant, with a covenant 
by him to rebuild, has no equity to compel his landlord to expend 
money received from an insurance ofiice on the demised premises being 
burnt down, nor to restrain the landlord from suing for the rexii untu 
the premises should be rebuilt. Therefore it is always advisable to 
have a covenant or provision inserted in the lease or agreement, that 
rent shall cease in case of such accident till the premises are rebuilt 
and become inhabitable. , ^ 

A tenant of a house from vear to year, who is not under any agree* 
ment to repair, may quit without any previous notice to his landlord, 
upon the premises becoming unsafe and useless for*want of repair; and 
he will not be liable for any rent after the occupation has ceased to be 
beneficial. If the landlord enter the premises of a yearly tenant to do 
repairs, and so much noise and inconvenience be created, that the 
tenant cannot prevail upon his lodgers to stop, or he is himself disabled 
from carrying on his business, he may leave tne premises without giving 
any notice, and without being liable for tlie rent, even if a fresh quarter 
be commenced, as no beneficial occupation can be implied. 

By an adverse entry of the lessor, or any one claiming through him, 
into any part of the premises demised, the rhnt is suspended ; but if the 
lessor enter by virtue of a power reserved on the one hand, or as a mere 
trespasser on the other, and the lessee be not evicted, it will not operate 
as^ an excuse for nonpayment of the rent 

6. Remedies to recover Rent. 

1. Ry Djstusss, — A distress is the usual mode by which a land* 
lord may recover his rent, and is by a learned w^riter on the subject 
said to be one of the most equitable and efficient remedies known to 
the English law. 

We have already seen, that by the 4 Geo. II. e. 28, a distress may 
be made for any rent in arrear. We have also seen howffir the remedy 
by distress is affected by taking a security of any other kind. 

If, when the landlord comes to distrain, the rent is tendered, ^thu 
distress cannot be made. 

To authorize a distress, there must be ail actual existing demise at 
a fixed rent, although if the tenant is in possession under an agreement 
for a lease, yery slight circumstances are laid hold of to justify a dis- 
tress. But if the landlord has treated a tenant as a trespasser, he can- 
not distrain ; for he cannot blow hot and cold, regarding him as a 
trespasser one moment and a tenant the next. 

The distress may be deposited, or, as it is termed, impounded, on anj 
pait of the premises as is most convenient. But if the goods are 
moved, notice must be given of the place to which they have been taken, 
and such notice must contain an inventory of the things distrained. 

The Sale.r^XJti\ms the owner replevy the distress within five days 
after notice of the distress, fibe distrainor npy have them appraised by 
the sheriff &c., and proo^ to sell by auction. The proceeds, after 
paying the arrears and exj^ces, be retained by the sheriff fj&t 
the ow7ier of the goods. Therefoi*e, on sixth day he may proceed 
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t 9 ^f(eU and v^mpvc goods; and if ho remain on thep^emiscs after that 
time without the consent of the owneri he may be treated as a trespasser. 

A second distress may be made if the value of the first is not sufficient 
to pay the arrears of rent ; so also if the replevy be nugatory. 

Mipeme» of the Distress. — These are always paid by the party 
distrained on. Where the distress is for less than 20h, the expences 
^re as follows; — For the levy, 8s*; man in possession,^ per day, 
; appraisement 6d. in the pound ; the stamp according to the 
value; all expences of advertising &c., if any, 10s.; catalogues, sal(», 
4 ind commission, Is. in the pound on the net produce of the sale. Any 
net of extortion subjects the offender to heavy penalties, under the* 
87 Geo. 111. c. 98, § 2. 

When the distress exceeds 20i!., the practice is to charge l^r. in the 
pound for the 'levy, and 3s. 6d. per day for the man. A copy of 
charges is in all cases to be given by the officer. 

Wroyij^ul Distresses. — If the distress is altogether illegal, the 
party has his remedy either by action of replevin, of trespass, or on 
tile case for damages, aceor<liiig to the circumstances. If a men* 
irregularity takes place, an action for special damage's gives the tenant 
bis remedy. If the disstrcss be excessive, the remedy is by bpecial 
action. If then' were nothing else to distrain, flam, however great the 
value, it cannot be deemed excessive. 

By 11 Geo. II. c. 19, goods frmiduhnth/ or clandestinely conAe\e(l 
off the premises to prevent a distress, may he seized anywhere tnihuf 
thirty dsiys after the removal, unless hona fide sold to a person not 
privy to the fraud. And every pirson a.ssi.sting in such removal or 
concealment for/bits double the value of the goods, to be recovered hy 
action of debt; or if the value of the goods be under 80/., two justieo^, 
oil application from the landlord, and having proof of the fraudulent 
removal, may order the parties to pay double the value of the goods, 
or, on default, to be committed to bard labour for six monilis. And 
by § 7, landlords, with the assistance of a constable, may break open a 
dwelling-house, oath being first made before a justice of reasonable 
grounds to suspect that the goods are concealed there. 

It is material to observe, that the remedies under this statute for 
goods clandestinely oi fraudulently removed away to avoid a distress, 
extend only to the tenant’s onm goods, and not to those of a stranger, 
as of a lodger. It is even considered that a creditor, with the consent 
of the tenant, may take possession of the goods of the latter for a dona 
fide debt, and remove them from the premises, if apprehensive of a 
distress, without being liable to the penalties of the act. It is also 
impoi'taiit to remark, that the statute applies only when the r<uit is 
actually due ; for the tenant may remove Ins goods any time previously 
to the rent day, and they cannot be followed under the provisions of 
this act ; the rent, when due, would be a debt on simple contract onl > , 
to bo recovered like similar debts by action in a court of law. Fartlu'r 
it is essential to observe, that the presence of a constable is necessary 
whenever force is resoi^*d to by a landlord following goods fraudu- 
lently removed. * 

* The man in poaseasion is bound to pro- out of the premises, he may- be kept out, 
ftft himself, m respect of fooA cookmsf, or any other process may acquire precedence 
and lodging, as a bed, 6lc. ; and if he go over the distress. 



Lmdhrd and TenmU 363 

As regards the lid|>ility of persons ftr asdstinff to remove goods to 
prevent tlie landlord from distraining, strict proof is required of being 
privy to the fraudulent intent. Proof of the mere act of assistance is 
not sufficient.^ 

2. Semedies to recover Rent othervom than by JDktrees. — It is to 
bo observed, that where goods are already taken in execution by an* 
other person, the landlord can only get one year's arrear of rent, which* 
must be paid by the person who has sued out the execution before he 
can proceed to sell under it. But if the rent became due after the 
execution, then the sheriff may proceed withoftt any payment to the 
landlord; and to render the sheriff in any case liable, he is entitled 
to notice from the landlord before the goods are removed ; nor is he 
ever liable beyond the value of the goods removed. 

In case of the bankruptcy of the tenant, by 6 Geo. IV. c. 16, § 74, 
no disti'ess for rent shall be available for more than one year's rent ; 
but this the landlord is entitled to, even although the goods are in pos- 
session of the messenger under the commission. He has, however, no 
lien on the goods after they are removed. For the remainder of his 
rent he may prove as any other creditor. The same provisions are 
made in ease of insolvency. 

Outlawry in a civil suit is also a bar to the landlord's right to distress 
above the value of one year's rent. 

On an extent at the suit of th<‘ crown, the landlord is left to his 
remedy by action, and has no lien whatever on the tenant's goods. 

An action at law is always open to afford the landlord relief, and 
he may sometime's have relief in equity where his remedy at law is in 
any way prejudiced. 

XII. Taxes, Rates, and Assessments. 

The tenant is jirimarily liable to pay all taxes &c., as between him, 
the landlord, and the public; but, in the absence of express or implied 
contract to the contrary, the landlord is ullimately liable to pay to tlic 
tenant, or allow him out of the lent, the laud tax, ground rent, and 
sewers' I'ate * The assessed taxes and parish rates are payable by 
the tenant. A covenant bv the tenant to pay ** all taxes and rati'S 
will, however, include the landlord’s taxes, as land-tax &c., and there- 
fore the tenant must pay them ; but it will not extend to those sub- 
sequently imposed, and to which the landlord is made liable by the act 
iinpohiug them. But if the contraet is to pay rent clear of all taxes 
Ac.," it seems the tenant must pay those newly imposed also. 

We have before seen, that taxes paid by the tenant, to which the 
huidlord is liable, may be deducted out of the rent, and. in some cases 
may be recovered by an action on the co\eiiant, or for money paid, 

XIII. Repairs and Cultivation. 

The burtlicu of repairs is in general thrown on the tenant, on the 
piiiiciple that ffui miHt commodum, sentlre dehet et buf 

this is mostly the subject of agreement between the parties. 

Repairs are either mibsfantiat or ordinary) the former being those 

» Biooks V. Noakes, B & C. 537. Palmei v. Earith, 14 HI. A ^7. 4 ^, 
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of m^in widlfi and olih^fr esi^eiitiai parts of tke^edificOi and the replacing 
of beams, girders, roofs, and other main eonatmctive timbers ; the latter, 
of windows, doors, shutters, and the like* 

A tenant for life, although without being impeachable foi* waste, is 
obliged to keep the houses in repair; and a mcu'tgagee m possession is 
bound for ordmary repairs. A tenant from year to year is only bound 
for orditiaryrepairs, and such as happen through voluntary negligence. 
But a strict tenant at will is not bound fo# any repairs. Xn the absence 
of contract, the tenant is in no case liable to make good damages by 
fire; neither, as we h^e already seen, is the landlord hound to rebuild, 
but iu such case the tenant’s only remedy seems to be the abandonment 
of his lease. Where a tenant holds over after the termination of his 
lease, which contained a clause that he should repair, he will be con> 
sidered as still liable. 

What repairs are to be performed under a contract generally depends 
on the construction w hich the contract will bear. If it be sutetantially 
to repair, uphold, and maintain,” he is bound to keep up inside painting. 
Breaking a door-vray through a wall into an adjoining nouse, is a hreadi 
of a general covenant to repair ; but ordinary and natural decay is not. 

Under a general covenant to repair, all new erections made after the 
commencement of the tenancy must in like manner be kept up, and 
must in general be left for the landlord’s benefit. But on this point 
there are many exceptions for the benefit of trade; of which we shall 
say more hereafter, when we come to speak of Jixture$, 

Where a tenant covenants to repair, the landlord putting the pre- 
mises in repair,” the landlord is bound to repair in the first instance, 
although the particular part of the premises was in proper repair at the 
commencement of the tenancy. 

Though formerly it was held that a tenant could not be sued on his 
covenant to repair before the end of his tenancy, yet it is now deter- 
mined that he is liable, if the premises are out of repair, at any time 
during the term ; and a covenant to repair at a stated time must be 
strictfy obeyed. The good sense of this is manifest, since the freehold 
mi^ht otherwise be injured in the mean time, as for instance by not 
painting external or even internal wood- work. 

The remedies in case of breach of such covenants are by an action 
of covenant if under seal, or by assumpsit if otherwise. No suit in 
equity can be maintained for specific performance, as the court does 
not entertain jurisdiction in such cases. 

In husbanilry leases there is a difference from others, which is this, 
Aat an implied covenant to repair (t. e, where none is expressly entc»ro(l 
into) does not operate to oblige the tenant in all cases to repair other 
than the dwelling-house occupied by him ; the burthen of the repairs of 
outbuildings and other erections on the farm falling on the landlord or 
tile tenant according to the custom of the country. But couits ar(* 
iu general desirous of extending the liability even in this respect to the 
tenknt Eoeprees covenants in husbandry leases are m ail respects 
construed as in other leases. 

With regal'd to cultimtionf die relation of landlord and tenant 
creates an implied obligation on the part of the tenatit to manage the 
farm fairly and in a httsbandlike manner, according to the custom of 
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tlie country; but this does not extend, to parttoiilar inodes of cultiva- 
tion, out of the ordinary course of agriculture. TJte usual customs of 
the different counties are very succinctly detailed in Mr. Harrison’s 
edition of WoodfalFs Landloid and Tenant 

Where in a farming lease any covenants as to the mode of farming 
are stated, it is desirable to state the modes proposed particularly and 
specially ; &r though it is usual to say, that the business shall be con- 
ducted ‘^according to the usage of the country,” or “ according to the 
coarse of good husbandry,” such general modes of expression are open 
to objection on the ground of their uncertainly. 

Where there is an express covenant against the removal of farming 
produce off the premises, the 56 Geo. III. c, 5 has provided, that the 
sheriff shall not be allowed to sell such produce so as to cause a breach 
of the covenant, and the tenant is bound to give the sheriff notice of the 
covenant; whereupon the landlord must be informed of the state of the 
circumstances, and when needful the sheriff must postpone the sale. The 
produce may be sold, but it must be dealt with by the purchaser in the 
same manner as the tenant would have been required by his covenant. 

It is the* duty of tenants to keep up the fences and preserve the 
boundaries of the land demised to them. They cannot in general dig 
up hedge-rows without making some proper hedge or fence, according 
to the custom of good husbandry. 

Of trees, timber, and underwood, we shall have occasion to treat 
fully in a subsequent part of this work ; suffice it here to observe, that , 
in general the tenant has only a right to cut underwood, and not trees; 
and it would be waste for him to do so. 

XIV. Fixtures. 

Tlie general rule of law respecting fixtures, so far as relates to land- 
lord and tenant, is, that whatever is fixed to the freehold becomes a 
part of it, and is subject to the same rights of property as the soil itself. 

If chattels be not let into the soil, or into the walls of a house, they 
are not fixtures at all, and may be removed at will. The general rule 
as to annexations to the freehold is, that whenever the tenant has 
affixed any thing to the demised premises during the term, he cannot 
again sever it without the consent of the landlord. The tenant jnay, 
however, so erect buildings even as to be entitled to remove them, as 
by placing them upon blocks, pillars, or plates ; but it seems he can- 
not remove the blocks &c. if they are lot into the soil. 

There are,* however, certain exceptions to this general rule. Thus, 
where erections have been made /br the purpom of ira^, they may in 
genetal be removed. It is difficult to say with precision how far this 
rule may or may not be extended. When, however, articles can be' 
removed without causing any serious detriment to the freehold, or wh^ 
they are capable of being removed without themselves being cntii^ly 
demolished, or wiffiout losing their value, the removal is lawful. Abuild- 
ing entirely of brick could therefore hardly be removed. But where it 
lias merely a brick foundation, and the erection is mainly of woo^ it 
may 1^ removed. A steam engine may be removed. So cid^ miUs, 
salt pans, furnaces, coppers, brewing- vessels, fixed vats, machinery in 
brewhouses, collieries, or mills, aud green-liouscs, stoves, and trees in 
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only insisting; thnt tlio debtor is al<;o a creditor in some other manner, 
in respeotiof which the opposite debt is counterbalanced either in part 
or in the whole. 

By the comnwm law, w^hcre an action was broup^ht for one debt, a debt 
due from the party oommeneing the action could not be pl('ad(»d um a 
qet-off, and tlie only relief was in equity ; but the 2 Geo. II. c. 22, ^ 13, 
and 8 Geo. IT. c. 24, § 4, have given a remedy for this evil, providint; 
that evidence of such set-oft* may he given under the general issue, or 
it may be pleaded 8|>ecially in bar to the action ; and upon these sta- 
tutes it has been determined, that a set-od* is allowable in actions of 
debt, covenant, or assumpsit. But set-off is not allowahJe in actions 
on the ease, tres[mss, or replevin, nor in the ease of uncertain damages, 
nor in debt on bond eon<litione<l for perforraariee of roreftatifs^ nor 
against an avowTV for rent (though in this case th<» de§'iulant inay 
plead the payment of ground rent to the ground landlord), nor ag«*iinst 
a distress, nor in th<» ease of g<*neral damages in covenant and' assumpsit ; 
but wdiere a Iwnd is conditioned for payment of an annuity, or of 1i(pii- 
dated dainag(‘s, set-off is allowable. 

Debts may he set off. — In order to constitute a set-off at law% 
the debt to be set off must be such a« might he the foundation for an 
action of debt, eorvenant, or assumpsit. If a creditor pn?*ehas<s goods 
to l>e pai<l for in n^ady money, the ere<lilor may nevertheless set off his 
d(*mand against tlie action for the price of the goods. So a verdict 
obtained by tlie defendant against the*p1aintiff in a prior action may be 
set-off against a suhsequ(*nt one brbiigiit by the plaintiff’ So also of a 
judgment, even pending a wTit of error for its reversal. But unliqui- 
dated damages cannot he set off, except in hnnkruptcy, on which sub- 
ject we shall treat fully in a subsequent part of tliis work. 

In ortler to constitute a good s<*t-off low, the debt must l)e leynUy 
due; and in equity it must be equitably duo. Therc'fore, if a debt be 
barred by the Statute of Limifeitions, it is of no avail even as a set-off 
Debts, too, to be used as a set-off, must bo due in the same right as 
tliosc against which they are sought to he plead(‘<l. Thus, a joint 
debt due from the plaintiff and another cannot be seb off agjiinst a 
several demand by the plaintiff’; though, if it weie a joint and seveml 
debt it plight, for then the plaintiff alone may be sued for it. And a 
d<‘bt owing by the wife before marriage cannot be set off against a 
demand by the httsban<l alone. A, being indebtcnl to B in 1000/., 
executed a bond to him for securing that amount and interest ; B sub- 
sequently died, having by will appointed C and D his executors and 
residuary legatees. The liond fell to C as part of his share of the 
residue. C died intestate, and L, his widow, took out administration 
to him, and also administration horkis non to B. As such admiiiis^ 
tratrix to B, she filed a bill as specialty creditor against the repr(‘S(‘n- 
tatives of A; ami it wjis held that they could not set off a demand in 
respect of sums which they alleged to have be^ omitted and impro- 
perly charged in the aeeouiit of C, but4haf they must file across bill, 
because tliere could be no set-off at law or in equity where either (h‘bt 
lb due in autre droits 

‘ (Jalc V. Luttrell, I Y, & J. 180. tk‘e llusa, Ainbl 107; Modlicott v Itowos, 1 
also Lee V ('nrtcr, 2Atk 84; WInttnkcrv Vcn 207. 
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With res]]«ot to setting off a joint or several demandi it has^l)!^ 
hcld^ that a joint simple contract creditor may proceed aj^amst a elmr 
residue 9f assets oi‘ a deceased partner^ the survivor being insotvcnti 
and that he might set off against a debt due to the deceas^ from the 
survivor and himself as his surety^ a debt to the survivor from the 
deceased, which was agreed to be applied in liquidation of the debt 
secured.* 

Where an action at law is commenced, and die defendant has a de^ 
mand against the plaintiff of such a nature that it cannot be made 
available as a set-off at law, but is a good equitable set-off, he may 
file a bill in equity to restrain the action, and may have the benefit of 
the set-off’ in equity. Thus, where an attorney sues at law for his bill 
of costs, an allegation by the cii(^nt, that the costs were occasioned by 
du' solicitor’s negligenc<', is a clear case of e<iuitable set-off.^ Or 
where there is a loan, and a j)i*omi8e to repay not provable at law.* 
So an equitable set-off* has l)ccn allowed upon mutual credit, though 
there were no mutual debts upon which a set-off could be sustained at 
law.^ 

But where a cross demand is acquired after a verdict, it is not a 
ground for an injunction in equity to stay the proceedings on the ver- 
dict.*^ And the Court of Chancery refused, but without costs, a 
motion for special directions to the master, requiring him to deduct, in 
his taxation of costs of the parties, the costs which lie sliould allow to 
the defendant, from those which he should allow to the plaintiff, wSo 
had become insolvent after the decree had been passed and acted upon.^^ 
So if the defendant at law neglect to plead a set-off’ at law, a court of 
equity will not assist him.7 And if the set-off be of such a nature that 
it could be pleaded at law, it is clear that a court of equity will not 
entertain any jurisdiction.® 

As regards the setting off against and in favour of costs, in a suit 
for the administration of assets, a debtor to the estate, who is entitled 
to have his costs of suit out of the fund, will not be allowed to receive 
the costs without setting off tlie debt due from 

In equity, the court will not direct the costs of a suit ^ and of an 
action between the same parties to be set off’ the one against tlic other;*®' 
especially if the solicitor in equity claims a lien on them.** 

Where costs are due to a man and he becomes bankrupt, it becomes 
a debt due to the assignees, and the party liable must pay them in full, 
and cannot set-off* a debt against them by proving it under the com- 
mission.*^ 

’ As to setting off costs at law, though A has a separate demand 
against C, A may set off the debt and costs in a joint action by him 
against B and C against those recovered against A in an action by 

* Cheetham v. Crook, I M’Clel. and *♦ Sue Cooper v. Hatton, J2 PrL S(t2 ; 

Y, 307. Harvey v. Wood, S 

* Pig^t V. WilManoft^G Mad. 93. v, Benson, 3 Mau. 203 ; Humi v. iMjp, 

Taylor v, Okey, 13 Ve«. 100. 4 Pri. 389 : Dinwiddle v. Bailey, 0 Ves. Jw. 

Whyte V. O’Bnea, 1 Sim. Sl S. 551. » Harraer v. Harria, I Rn«8. 

Jamca y. Kyunier, 5 Vea. 106. Wright v. Muoie, 1 S. A S. 266 : 

Humiiey v. Beale, 10 Pri. 113. tmitrH, Smno v. (rough, 2 Ball A B. 33. 

Kxp. Horn, Buek. 135. * * SmiHi v. BrocteaW, 1 
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aild C.^ And the court will even p^mit the costs of one action to f)e 
sdt off against those of another, wmte the one is several and the other 
a joint adtion under the general jurisdiction of the court ; tfte party 
applying undertaking to satisfy the attorney’s lien for his bill in the 
cause to the costs of which he is chargeable, and to enter a general 
remittitur in that in which he is entitled to costs. And the costs of one 
judgnrent may be set off against the debt and costs in another. But a 
defendant cannot set off the debt and costs against the judgment re- 
covered by the plaintiff^ if the plaintiff have still another demand 
against him. And one judgment cannot be set off against another 
where the interest of third persons have intervened between the re- 
covery of the two judgments, except, perhaps, in the case of bank- 
ruptcy; yet a defendant may set off a judgment recovered from thr 
plaintiff against the demand for which he is suing, and the costs in- 
curred, though the plaintiff is in execution on the judgment.* 

We will only farther observe on this subject, that the principle of 
aet-off being rather in the nature of a defence, than a compensation for 
the debt against which it is ajmlied, the debt is not extinguished by 
the set-off. Thus, in Pitts i\ Carpenter ^ it was hold, that the plaintiil', 
to whom a larger debt than 40s. was originally due, but whose demand 
was reduced by the set-off to less than that sum, might nevertheless 
bring his action in a superior court, and was not within tlie provisions 
of a local court act confining debts for less than 40^. to an inferior 
jtf!risdiction.^ 

Of Fraudulent Conveyances and Settlements by Debtors. 

By several statutes the claims of creditors are especially regarded 
and protected; and equity has always been so far disposed to afford 
its protection to creditors, that they have frequently been styled 
the favourites of courts of equity. Thus, with regard to fraudvhnt 
conveyances^ by statute 13 Eliz. c. 5, § 2, and 29 Eliz. c. 5, every 
alienation and conveyance of lands, goods, and chattels, or any lease* 
&c. of the same, made with intent to delay or defraud creditors, 
is void as against them, though good as against tlu* debtor ^imself. It 
is questionable whether copyholds are within these acts- The com- 
promise of a doubtful right may under circumstances constitute a fair 
and valuable consideration. Though a conveyance for the payment of 
debts taken abstractedly is within the statute, and standing alone may 
be void, yet if creditors join, or have notice, they cannot in general 
impeach the deed.^ 

voluntary settlements are in general void as against pre-existing creT- 
dttors* But the nile is the other way where the debts arise subsc- 
quenjly to the making of the settlement:® and oven though the 
grantor be indebted in a large sum at the time of making the sctUenicnt 
complained of, yet if that debt be secured (as for instance, by mortgage), 
it is not pfi'^ facie considered void or fraudulent upon creaitors.’ 
Most cases are now, however, determined by the criterion, whether 

* Glaister v. Hewer, B T. R. ^9. ® Battersbee v. Farrington, 1 Swan, 106; 

BHia, Debt. & Cred. 213—15. S. C., 1 Wils. 88. 

1 Wila. 19. . ’ See Exp. Pye. 10 Vea. 149; BiU v. 

ISlbs. Debt. & Ootl. 210-. 219 Curitor ; 2 Mylne A K* 503; Oarard v. 

* Exp. Cawkwell, 19 Ves. 233. Lord Landerdale, 3 Sinu 1 ; A 3 Western’s 

Coveyancing, 145. 
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or not there is any intention to defeat or delay the creditors; and it is 
not necessary to prove that the party making the deed wae at the time 
in insolvent circumstance?*^ 

If a party make an absolute conveyance, and yet continue in posses- 
sion of the property, that is strong evidence of the absence of bona Jidee, 
and the conveyance will be set aside.® 

The sale of an estate, attended with circumstances showing an 
intent to defraud creditors on the part of the vendor, may also be set 
aside.^ And if a gift by a father in insolvent circumstances to his 
children be so large as to convey a presumption of fraudulent in- 
tent, that too will be set aside; which is regarded as a very strong 
position.^ 

The secrecy of a transfer is regarded as a badge of fraud. ^ So a 
voluntary settlement with a power of revocation, or any thing that 
amounts to such a power, is evidence of fraud.® 

So, though a man be not then indebted, yet if he make a settlement 
to meet the event of his becoming so, it is equally void.7 

Upon marriage, or for other good or valuable consideration, a con- 
veyance to a man till such time as he shall become bankrupt, and then 
over, may be perfectly good and valid as against his creditors.® But 
it is very doubtful whether a man could convey his own property to 
trustees on trust for himself till his bankruptcy, and then for some 
other party. 

Although the consideration of marriage may take a settlement out 
of the reach of creditors, yet if the limitations of the settlement are 
carried beyond the parties contemplating the marriage and their issue, 
as for instance to any collateral branches of the family, the settlement 
may so far bo void against creditors. Sometimes it has been held to 
go too far if it extend any benefit to brothers or sisters or uncles. 
But the law upon this point is at present in a very unsettled state. 

A settlemeni after mariiagc is in general void, unless it be in consi- 
deration of some accession to or increase of property through the wife. 
But where the husband is not indebted at the time, it has been held 
that such a settlement is good and where a husband bad been living 
in adultery with another w'oman, and he and his wife separated, and he 
then in consideration thereof made a settlement on her, the consideration 
was held to be sufficient.*^ And if a settlement after marriage is made 
in pursuance of articles agreed upon before marriage, it is then as per- 
fectly good against creditors as though it were made before marriage. 

If a trader unduly conveys away his property, he commits an act of 
bankruptcy ; and even the conveyance of all a trader’s effects on trust 
for the benefit of all his creditors is an act of bankruj)tcy, though a fiat 
must be founded thereon in six months to be of any avail.** In refer- 
ence to such an act of bankruptcy it is to be observed, that if the 

* ltioharil«oi;i v, Sme^llwood, 1 Jac. 552, * Tarback v. Marbury, 2 Vern, 510. 

* Stone V. Grubham, 2 Bttlstr. 240 ; ’ Stileman v. Ashdown, 2 A|k, 48l ; 

1 Fonb. Eq. 276. Russell & Hammond, » Higginbotham v. Holme, 10 Yes. OB. 

1 Atk. 1. •» 12, Yes. i:iG; 5 Yes. 2 Bro, C.C. 90. 

•* Jlerno V. Moores. I Yern, 465. Hobs. v. ilull, 1 Cox. 445. See Stc- 

» iVtiidgo V. Oopp, 1 Kden. 169 ; Ambl. ulieiis v. Olive, 2 Bro. C.C 90, 

596. * * 6 Ooo.lV. c. 16, ss. 4, 73. See »os/,768. 

^ Row V. Dawson, 1 Yes. 51. 
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deed be drawn contrary to the trader*s imentioni It will not be suffi- 
cient to support the fiat. 

Again, creditors are favoured by a statutpry protection against the 
fraudulent devises of debtors. The 3 W. & M. c. 14, § 2, declares 
such wills and testaments of lands &c., and of rents out of the same, 
to be void as against creditors ; sect. 4 excepting devises to pay debts 
and children's portions according to marriage settlements. 

If a man owing money to others release by his will a debt due to 
himself, though it is good against his executors, it is void as res|>eets 
his creditors.^ 

And although an heir is considered as entitled to special favour in a 
court of Equity, yet it will never favour him so as to be instrumental in 
depriving a just creditor of any advantage he may gain. 

So the defective execution of powers, and the Toss of deeds and 
securities, are ofientimes supplied, when for the benefit of creditors. 
The doctrine of reputed ownership in case of bankruptcy, and the pro- 
visions against the fraudulent assignment of iiersonal property on the 
eve of bankruptcy &c., arc all for the benefit of creditors. So again, by 
the 47 Geo. III. c. 74, the real estates of traders wdthin the meaning of 
the bankrupt laws are, upon their death, rendered subject to the payment 
of simple contract debts as well as of those by specialty. Thus, also, 
where several persons agree to become partners, the act of one binds 
the rest, and the estates of all arc liable to the partnership debts. 

These are tlie leading instances in which the law guards the interests 
of creditors; but there are a great number of cases upon the subject, 
too numerous to be mentioned in detail.^ 

Op Arrangements between Debtors and Creditors. 

On this branch of the subject we shall have to treat of — 

). CoMPosinoNs 

2. Deh)soi Trust. 

3 LETTtRS Ol LiCi \CE. 

These are modes of arrangement between debtors and creditors, 
w'hich are in general so advantageous to both parties, not only 
saving the expences of litigation, but expediting the receipt of a part 
(if not the whole) of their debts by the creditors, that it is to be re- 
gretted they are not much more frequently resorted to. Indeed, to 
facilitate these arrangements, the legislature has recently passed an 
act, 7 & 8 Vic. c. 70, which, by providing means for carrying them 
into effect under the sanction of a court of bankruptcy, lias removed 
some of the objections against them, and will no doubt lead to their 
more frequent adoption. As we shall give the act at length hereafier, 
when we come to treat of the relief anorded to insolvents by petition 
to a court of bankruptcy, we must refer the Wder thither, merely 
observing in this place that it applies only to tlipse debtors who are 
not traders liable to the bankrupt laws. 

* Sibthorpv.Moxom,3 Atk.58l;Drako- ^Soothe cases collected, 1 Chit Eq. 

ford V. Wilkes, id. 540. Index, 285 e£ sea.; and Ellu, Debtor and 

Creditor, 164-^197 
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1. Compositwn is an tarrangement wliorebj creditors agrcic to re- 
ffivo a proportionate part of their respective debts in lieu of the whole. 

It is generally resorted to where the debtor is out of the jurisdiction 
of the courts of this countiy, or where (being a trader) his estate is too 
small to bear the expence of a fiat of bankruptcy. Compositions, if 
fiirly entered into on both sides, are much favoured in equity; tliough 
at law, unless they are under seal, they are not considered as absolutmy 
binding, even when followed up by acceptance, unless confirmed by 
tin* guaranty of some third person to pay the composition, or the 
debtor s effects are assigned upon tnist for that purpose, or there is 
some other such like consideration. 

The debtor must be careful to comply with and follow the agreement 
most scrupulously, or else the creditor may become cmanci[)atod from it, 
and treat the debtor as though no such arrangement had been entered 
into. For instance, if a particular time, place, or manner of pay- 
ment he agreed on, the letter, or at least the spirit, of the agreement 
must be j)erformed ; and if the agreement is to pay a sum less than the 
real debt by instalments, and the debtor’s l^ankruptcy inteiwenes, the 
creditor may prove his whole debt, as though no composition had taken 
place, deducting the amount of any instulments he has received. So if 
the debtor agi*ees to assign the whole of his effects, and he subtracts a 
part, the agreement is at an end. 

Creditors, by doing any act in conformity with the composition, may 
l>ecome as much bound by it in equity as though they had actually 
sfigned the deed; and it is to be observed, that if a creditor compound 
M ith one party to a bill or promissory note, the other parties liable to 
its payment are thereby released. 

As already shown, ifon this arrangement a creditor stipulates secretly 
for any advantages superior to the generality of the cr^itors, whereby 
tljoy are injured, the private agreement is void as being fra^^dulent, and 
perha})8 the whole arrangement might be set aside. But where a parly 
is discharged under the insolvent acts, or by certificate on bankruptcy, 
li<‘ may aflerwards, if he phrases, give any one creditor a bond or other 
s(H^urity to pay up the deficiency of the debt, provided it has no con- 
nection with any prior promise that would be void. 

2. Ueeds of Trust form another mo<lc whereby an arrangement of 
debts may be effected. In this case the debtor assigns his estate and 
(‘ffects, or a certain part thereof, to trustees for the payment of his cre- 
ditors’ demands. It is, however, to he remembered that by the 6 Geo. IV. 
c. 16, § 4, the very act of executing such a deed by a trader constitutes, 
of itself, an act of bankruptcy, if a fiat be sued out within six months 
from its execution and insertion in the Gazette. An assignment of this 
na lure by joint traders must have the consent of the separate as well 
as the joint creditors. 

The deed is generally Bigned by a body of creditors who agree to it 
ill the first instance, and contains a proviso for the benefit of those who 
shall come in and claim the benefit under it within a certain time. Cre- 
ditors, however, coming in after the specified time arc not excluded; 
though, after such time, according to the erne of Dunce v. Kefit,’ ^ 


* l Vern. 2WI. 
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in emiity may ho filod to compel creditors to come* in or renounce all 
ben^t. Such a right seems, however, to be very questionable. 

The construction of trust deeds is always in favour of an equal dis- 
tribution among creditors; and law as well as equity favours this view. 
So that when a debtor is sued by one creditor, ana he assigns all his 
property for the benefit of all his creditors, although unknown to them, 
and penectly voluntarily, the law considers it a righteous act 

3. A Letter of Licence is sometimes resorted to in order to afford 
the debtor time to turn himself round and arrange his affairs, so as to 
enable him to acquire the means of paying hie debts. It docs some- 
times hap})en (though for the honour of humanity, not very often) that 
a creditor is so obdurate that, though he knows his debtor to be wholly 
without the present means of paying his debts, he prefers, either from 
revenge, or upon the chance hope of some of his friends coming forw ard 
and discharging the debt, to consign his unfortunate debtor to a 
prison. If he do so from the latter motive, it is an uniust infliction 
on those who never injured him ; and if the former be his motive, it 
reminds us of the moral in the fable of the boy and the goose which 
laid him golden eggs. Here his motive is as foolish as it is morally im- 
proper. Creditors do wisely who (nresuming their debtor to have some 
sparks of honesty in his character^ by forbearing to sue him, afford 
him an opportunity of redeeming himself by honest industry. This 
they may do by signing what is called a letter of licence, permitting 
him \vithout molestation to carry on his business, or to compound 
with his creditors ; and, generally speaking, they agree by this instru* 
ment, one with the other, that whoever does molest the debtor shall 
forfeit his debt.* 

Of Liens. 

lAen is tlie fight of a creditor having possession of property lie- 
longing to flis debtor, under certain circumstances, to hold it until 
his demand is satisfied; and it arises by operation of law or equity, 
in which respect lies the material distinction between it and a pledgcy 
which latter arises by contract merely. Lien is held to be a personal 
right, and cannot therefore be assign^. 

Legal liens are of two kinds, general and special; and then, again, a 
lien may be equitable. 

A general lien consists of a right to retain possession of a chattel till 
payment of the debt incurred in and about that particular chattel, and 
also till payment of a general balance incurred in the colirse of the cre- 
ditor’s trade, though not in general for other debts. 

A smdfic or particular lien is the right to retain for the debt incurred 
in and atout the particular chattel retained, and for that only. 

MquitmU lien is a ‘species peculiar, only to courts of equity, and arises 
where actual possession cannot be had, and yet it is reasonable a lien 
should exist. In other respects courts of equity and of law hold the 
same doctrines upon the subject of lien. 

One of the first requisites of a legal lien is actual possession, by 
one’s self or by one’s agent. Such possession must be continuous; for 
if once it* is parted with, the lien is in general gone. It must also 
* Sco Ellis, Debtor and Creditor, 190— 209. 



be righteous^ thns^ if m per8<m p«ys tka freiUbt «f HmX lie may 
o?>tain wrongfni potstemkm oi tlm geods> he £m no wi Ifar tibe amount 
of the freight; but if^ having a lien on the geode, and in order to obtain 

f ^osseesion it is necessmy that he should pay the heightf &eii he has a 
ien finr the frei^t so paid.^ ^ 

Where a debtor deposits deeds with his own wife to hold for a ereditst# 
this is not a sufficient possession by the creditor to create a lien ; and 
if a firm abroad send goods to a correspondent with directions to idm 
to apply part of the proceeds to another firm in England, of whicfi one 
of the partners abroad is a partner, the firm in London has no Hen OH 
suii^ pkieeeds while they are in the possession of the correspondent 
So if a debtor deliver to a creditor an order to receive money in the 
hands of a carrier on the road, the creditor has no lien before deliveiy 
of the order to the carrier. If a bankrupt misapplies securities of 
his customer, Utid, to secure the latter, the former incloses in a cover 
bonds, stating that they are deposited ks a collateral security to the 
customer whose property they are, and they are then deposited in an 
iron chest with other securities belonging to other customers, the par- 
ticular customer acquires no lien. 

Neither does a general assignment of a trader’s effects constitute a 
good lien; for it amounts to an act of bankruptcy, if taken advantage 
of as such.* ^ 

In regard to general liens : Some traders have this right by the special 
custom of their trade; as factors, packers, policy brokers, bankers, 
calico printers, fullers (at Exeter), wharfingers, and brokers. So an 
attorney^ has a general lien for costs on afi papers that come to his 
hands in the way of his business, though they arc not papers in the 
cause in which he makes his demand. But this general lien is confined 
to debts incurred in the particular trade or business of the creditor, and 
does not extend to other debts. 

As to liens : A miller, a dyer, a printer, a carrier, an innkeeper, 
and all other traders not before specified, have only this more limited 
right They may, however, acquire a kind of general lien by con- 
tract Thus, if a miller by agreement is to grind a certain quantity 
of com, and he re-deliver a part of it, he may detain the rest for the 
demand for grinding the whole. So, if a printer is to print a certain 
number of parts or numbers of a work, he has a lien on the last, if he 
pleases, for the price of the whole. 

A3i/o emitabU liens: In bankruptcy, at all events, the holder of a 
bill of exchange has a lien on property which had been deposited or 
a^eed to be hedged by the drawer with the acceptor to cover the lia- 
bilities of the parties thereto, even although the holder were not awm 
of the existence of any such deposit.* 

An equitable lien may be created by the mere deposit of title deeds 
or tlie muniments of property. Thus, the holder of dock warrants is 
held to be the owner of goods in the docks.^ 


» Lempriere V. Pasley, a T. It 487. a G. & J. 4S4. Exp. Part, 18 Tea, 
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If the vendor of an estate delivers possession to the vendee before 
payment, he has a lien on the land. So if the vendee pays part of his 
purchase money and a good title cannot be made, he has also a lien on 
the land. 

But these liens, as will be seen hereafter,^ may be lost by taking any 
distinct security, as a pledge of stock, or mortgage on other property. 

On the subject of equitable mortgages^ which are in other words mere 
liens, like indeed legal mortgages, we shall take occasion to treat at 
large in the second part of this work, under the subject of Property, and 
the titles thereto. 

Where persons acting as factors for the purchase of goods have 
paid the whole money, and drawn a bill of exchange, which is protested, 
equity will follow (or, as it is termed, earmark) the specific effects; 
as in the .case of a sale by a factor (there being no partnership) who 
laid out his money in the purchase of goods, sent them to his corre- 
spondent in England, and drew a bill of exchange, which, the corre- 
spondent having failed, was sent back protested, the goods having 
arrived at that time, it was held that there was a lien on those goods 
against other creditors till the price of them was repaid.- 

How Lien u Lost . — ^Where a specific lien only exists, and possession 
is parted with, though the property afterwards come back to his posses- 
sion, the creditor has no lien for the previous demand. Thus, where a 
coach maker repairs a carriage, and gives up the possession to the owner, 
who afterwards puts up the carriage in the coachmakcr’s yard, there is 
no lien for the repairs. So if the master of a ship parts with his pos- 
session of goods, he loses his lien for the freight; or if the owner of a 
vessel delivers it up to the charterer. 

The sending goods to whai*f with an order not to part with them 
until the charges &c. are paid, is not such a parting with the possession 
as to" constitute a waiver of the lien. But where a party entitled 
to lien is party to an agreement to sell the goods by private contract, 
and delivers part of them, he is said to have parted with his lien of 
the whole. Wherever possession is acquired by the mere receipt of the 
symbol of the whole, so the lien may be parted with, as well as the 
possession, by delivery of such symbol to another party, as the key of 
a warehouse, or the dock warrants before mentioned. 

If the creditor part with possession by force of law, as a captain of 
a ship under the obligation to remove a cargo to the king’s warehouse, 
he does not thereby lose his lien. But a very little is in general suffi- 
cient to destroy lien ; as if the vendor of goods points out the goods, 
and they are marked with the vendee’s mark ; or if the vendor takes 
another security, or even agrees so to do, as a bill of exchange.* 

Of Stoppage in Transitu. 

Stoppage in transitu is a species of lien, but differs from that al- 
ready alluded to in this, that, whilst possession is necessary to give a lien, 

* See post, tit. Vendor and Purch. « See Ellis, Debtor and Creditor, 220— 

» Exp. Dumas, 2 Ves. 582; 1 Atk. 234; 241; and Chit. Eq. Index, tit. IMn, 

Godfrey v. Furzo, 4 P, W. 186; Mase v. 

Cadell, Cowper, 233, 
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it is incident to stoppage in transitu that the possession has been 
parted with. It is where a party consigns goods to another^ and^ whilst 
they are in the hands of a third person^ as a carrier or bailee, the con- 
signor claims the restoration of them to him without their being deli- 
vered to the consignee. A lien once parted with by a cessation ot 
possession cannot be recovered by a stoppage in transitu. 

The vendor has a right of stoppage of all such part of the goods as 
is not paid for ; though if a third party has paid part of the price, 
and the goods get into his hands, the vendor's right is gone. But, in 
general, the vendor's right over-rides that of the carrier's lien, or any 
creditor of the consignee,* or even his assignees in bankruptcy, if the 
vendor can stop them before they reach the bankrupt’s hands ; though 
equity will not interfere to stay the sailing of a ship to prevent it. 

A vendor has this right generally speaking ; and a purchaser on his 
own credit by order of another person, to whom he consigns, is a vendor 
of this description ; but a surety for the purchaser has no such right. 

Stoppage in transitu is not a determination of the contract; and 
therefore a vendor having exercised this right may nevertheless main- 
tain an action against the vendee, calling on him to complete his con- 
tract, or rather to pay damages for the non-completion. Money 
remitted by a debtor to a creditor cannot be stopped by this means 
upon the bankruptcy of the creditor. 

How long the ti'ansitus continues depends on each particular case, 
and there are many nice distinctions upon this subject. Thus, where A,, 
upon an order from B abroad, delivered a quantity of goods to C, to 
be delivered to B, and C sent them to his correspondent abroad, with 
directions to send them to B's order, and the correspondents on the 
receipt of them wrote an acknowledgment of them to B, and stated 
that they aw^aited his directions ; A was held still to have the right to 
stop them.^ In another case Lord Ellenborough considered the Iran- 
situs to be at an emd when the goods had arrived at a third place to 
be at the direction of the vendee, and had been afterwards sent out 
by order of the vendee in a new course of conveyance by the vendee’s 
direction. 2 

If goods are delivered by the vendor to a third party to have work 
done on them by the direction and at the expence of the vendee, the 
right of stoppage still exists. 

Though formerly held otherwise, corporeal touch is not now consi- 
dered to be necessary to determine the transit ; but the delivery may 
be either actual or constructive. Thus, where, upon the vendee’s 
bankruptcy, the provisional assignee went to the inn where the goods 
had arrived in London, and put his mark on them, although he did not 
take actual possession of them by re^on that a creditor of the vendee 
had previously attached them, it was held that he had constructive pos- 
Bes8ion,3 though it might ha ve been questionable, if it had been the duty 
of the carrier to have carried them further, as for instance, to the ven- 
dee’s warehouse, in pursuance of the vendor’s original direction.^ 

If the vendee has parted with the property, or has assigned the bill of 

» Stokes V. La Riviere, cited 3 T.R. 466 ; ’ Duff v. Budd, cited in Ellis’s Debtor 

3 East, 397; 2 Selw. N. P. 1110. and Creditor, 251. 

® Dixon V. Baldwin, 5 East, 184. ♦ Id. ib. 



396 Debicr and Creditor : 

lading to a thifd party fairly and bond fide for valuable consideration, 
the vendor’s right of stoppage is at an end; and this is so, even 
although the third party knows that the vendor has not been paid, pro- 
vided there is no fraud. Nor does it signify whether the bill of lading 
be indorsed in blank, or to a particular person.^ 

Stoppage in transitu avoids a policy of insurance effected before 
the stoppage. Clay v. Harrison, 10 B. & C. 99. 

Of Interest on Debts. 

Interest may be defined to be the recompencje for forbearing to require 
immediate payment of money. The legal rate of‘ interest varies in dif- 
ferent countries ; but in England, by the 12 Ann. stat. 2, c.l6, the highest 
rate of interest that may be taken, without subjeeting the receiver to the 
penalties of usury, is 5L ]yer cmium per annum. 

But by the 3 & 4 Wm. IV. c. 98, ^ 7, no bill of exchange or pro- 
missory note made j)ayab]e at or within three months after date, or 
not having more than three months to run (extended by 1 Viet. c. 80, 
to bills not having more than twelve months to run), shall, by reason of 
any interest taken thereon or seciirctl thereby, or any agreement to pay or 
receive or allow interest in discounting, negotiating, or transf(;rring the 
same, be void, nor shall the liability of any party thereto be aftecteu, by 
reason of any statute or law in force for the prevention of usury ; nor shall 
any person drawing, accepting, indorsing, or signing any such bill or note, 
t)!’ lending or advancing any money, or taking more than the present rate 
of legal interest in Grc'at Britain and Ireland respectively for the loan of 
money on any such bill or note, be subject to any penalties under any 
statute or law relating to usury, or any other penalty or foifeiture. 

If any usury, or design to evade the statute, appear on the face of a 
contract, not only is 7io interest recoverable, but the debt also from which 
the interest would arise is forfeited at law, nor can it be proved in 
bankruptcy. But if it docs not appear on the face of the contr^ict, 
and it is necessary to come into equity to obtain a discovery of the 
fact, inasmuch as you cannot call upon a party to discover that which 
will subject him to penalties or forfeiture unless yon waive the forfeiture, 
you must state such waiver on the bill, and oftbr to pay that which shall 
be found really to be due, otherwise the bill will be demurrable.® 

If, however, usurious interest is not contracted for, the security is not 
invalidated by taking usurious interest subsequently though there are 
penalties which attach independently of the above-mentioned forfeiture. 

The above statute of Anne does not extend to Ireland, the East 
Indies, or any of the British colonies. 

Where additional interest is taken by reason of a greater hazard, or 
in the shape of commission by bankers or bill brokers, it is not usury, 
provided tne contingency be not merely colourable. Upon this principle 
bottomry bonds are not in general usurious, because a real risk is run, 
though they are capable of being so constructed as to amount to usury.^ 

The charge of 10.y. per cent is usually allowea to bankers and bill 
brokers ; and although the party lending the money be not a banker, 

» Ellis, Debtor & Creditor, ? 12^255, ♦ Chesterfield v. Janssen. I Atk. 340 ; 2 
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nor engagM in trade, and although the money is his own, such a charge 
is not usurious, if it is fairly referable to trouble and expence incurred 
by the lender bond jide,^ Where a bill broker, in order to get a bill 
discounted at 4/. per cent, took upon him the responsibility of in- 
dorser, and charged his principal 6L per cent discount, which was the 
lowest rate at which he could have done the business except for his 
indorsement, it was held that he might charge IO 5 . for his trouble and 
commission in addition thereto without its amounting to usury.* 

As we may take occasion to speak of usury more fully hereafter, we 
shall not digress further at present, but confine our attention to when 
and 7Ghat interest is payable on debts. 

In equity, when interest is payable on a decree, it is computed up to 
the day on which the master’s report is confirmed. But interest is not 
alloAved on book and simple contract debts prior to the confirmation 
of the master’s report, even although founded on a claim under a will 
devising real estates to the payment of debts. 

The mere direction in a deed to pay debts does not infer cither con- 
tract or trust to pay interest upon debts by simple contract.^ And a 
provision by will to pay interest on debts has been held not to extend 
to simple contract debts.^ 

Formerly, at law, nothing could be levied in respect of interest sub- 
sequent to the judgment. But now, by the 1 & 2 Viet. c. 110, judg- 
ment debts carry interest at the rate of AL per cent per annum from 
the time of entering up the judgment, and such interest may be levied 
under the writ of execution. 

Where interest has been given in equity, after a decree on further 
directions, on demands not carrying interest, it has been under circum- 
stances of misconduct in delaying the execution of it; but the court is 
generally adverse; to it. 

On mortgages the interest is prescribed by the deed. In a case where 
interest was reserved at 5/. per cent, with a condition to take 4/. per 
cent if regularly paid, equity held that the 4/. per cent only could be 
taken, considering tlic 61. per cent as a penalty, which equity scarcely 
ev(;r enforces. 

The court sometimes allows compound interest on mortgages, by 
making annual rests in the mortgage account; but this is purely dis- 
cretionary in the court. Unless under the sanction of the court, it can 
never be demanded on the foundation of a previous agreement. And 
although a mortgagee may, when interest becomes in arrear, take a 
further mortgage to secure it, provided intermediate incumbrances are 
not thereby prejudiced, yet he cannot stipulate that if the interest be not 
paid at the appointed time it shall be converted into principal. 

If there is no agreement for interest on a bond, the law nevertheless 
presumes a condition for payment of it; but it is a rule,® that interest 
shall never be given so that the amount with the principal shall exceed 
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penalty of the h&ndi although there may be apeoial oifomotuf^ 
la wBich it may be given. 

The general role is, &at ^ lair, ui eases of simple contract debts, 
does not imply a contract on the part of the debtor to ray interest on 
the sum he owes, aldiough the payment of the principal or debt may 
have been fieqaently demanded. Thus, interest fe prmd fade not 
due or claimable <m a demand for goods sold, althoufp the price was 
to have been piud on a certain day, or on a balance struck on an ac« 
count for goora sold, or on a debt for mone^ lent to or paid for the 
defendant, or which had been received by him (though raudulently) 
for the plaintiff^s use; nor is it allowed on a sum insured, or in an ac* 
lion on a foreign judgment, or on an attomey^s bill, or for work and 
labour, or upon a replevin bond, or recognizances of bail in the Queen^s 
Bench. And an auctioneer is not, it seems, in general liable to pay in* 
terest on a sum deposited in his hands on a sale auction. 

But in some instances the law impliedly gives interest. Thus, the 
acceptor of a bill of exchange, and me mwer of a promissory note, are 
respectively liable to pay interest thereon, in the nature of damages, from 
the time the interest became due, without proof of any demand of pay- 
ment; and the drawer or indorser of a bill, or the indorser of a note, 
is liable to pay interest from the time he receives notice of the dishonour. 

So if there be a contract to pay a debt by a bill of exchange or pro- 
missory note, and the debtor refuse to give it, he is liable to pay in- 
terest from the time when the instrument, if given, would have become 
due. But if the delay of payment of a bill or note has been occasioned 
by the default of the holder, the jury may refuse to allow interest. 
And if at the time a bill fall due there be no person le^Uy authorized 
to receive it, as if the holder be dead intestate, and administration be 
not then taken out, even the acceptor shall be charged with interest only 
from the time the administrator demands payment of the principaL 

Money awarded to be paid on a particular day carries interest from 
that day, if duly demanded thereon. And it has been allowed on the 
affirmance of a judgm^t on a promise to execute a mortgage. And 
a bond conditioned for the payment of money implied carries interest 
from the time of the obligor^s default. 

In all cases interest is allowed if there be an express contract fi>r the 
payment thereof; and an agreement between the parties that it should 
be paid may be inferred from the course of dealing between them, as 
if it had been frequently charged without objection m former and simi- 
lar accounts. 

The invariable custom or usage of any particular trade or business 
to chaige interest may also evidence and establish a contract to that 
; and even compound interest is allowed, if consistent with the 
course of dealing between the parties. But it seems that a debtor is 
hnt bound or affected by the custom of his bankers to charge interest 
Uj^n interest by making rests in their accounts, unless it be proved 
be W]^ aware of such meir practice.^ 

By the 3 & 4 Wm. IV. c. 42, § 28, it is provuiod, that upon all 
debts or sums, certain, payable at a certain time or otherwW, the 

• Jiw. on OontiMsii, 19S-197, lit ed. ; ElUi, Debtor and Credbor, 83tU4S5. 
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Jury, on die trial of any issue, or on any inqiuailkm of datiiages, may, if 
they think fit, allow interest to the creditor at a rate not aKceeding the 
current rate of interec^ from the time whim sudi ddto or sums omtain 
were payable, if such debts or sums be payable by virtiie of ioiiie writ- 
ten instrument at a certain time, or if payable otherwise, thm from the 
time when demand of payment shall have been made in writing, so as 
such demand shall give notice to the ddbtor that interest wiM be cWnied 
from the date of such demand until the time of payment. Provided^ 
that interest shall be payable in all cases in which it is now payable 
by law. 

And by s. 29, the jury on the trial of any issue, or on any inquisition 
of damans, may, if they think fit, give damages in the nature of interest 
over ana above the value of the goods at the time of the conversion or 
seizure, in all actions of trover or trespass de horns asportatU^ and 
over and above the money recoverable in all actions on policies of 
assurance made after the passing of this act. 

And by s. 80, if any person shall sue out any writ of error upon any 
judgment whatsoever given in any court in any action personal, and the 
court of error shall give judgment for the defendant therein, then inter- 
est shall be allowed by the court of error for such time as execution 
has been delayed by such writ of error for the delaying thereof. 

Of the Priority op 9sbts. 

The following observations, as to the order of priority in which debts 
of different natures stand towards each other, apply to the payment of 
debts and the distribution of assets by executors and administrators, 
or where such distribution takes place under a decree in equity in a 
creditor’s^ suit. Bankruptcy, it must be observed, has a very different 
effect, since administration under its auspices breaks down all the 
distinctions, and places every species of debt upon the same footing. 
In bankruptcy a judgment debt has no advantage or precedence m 
payment over one due by parol only; and it is only debts due to the 
crown, and certain others, such as those due to landlords for rent, or 
to clerks and servants, to a limited extent, that are not thus levelled 
and brought into an equality. 

Independently, then, of bankruptcy, the order to be observed in the 
payment of debts stands thus : — 

1st, Debts due to the crown, by record or specialty. 

2dly, Sums due to the post-office for letters; and sums due from 
deceas^ or insolvent overseer of the poor to the parish by 17 Geo. II . 
c. 88, § 8. 4 

3diy, Debts due by a judgment obtained in a court of record,^ or 
by a aecree of a court of ^uity. 

4ihly, Debts by recognizance and statute, if forfeited ; if not, neither 
of these are preferred to— 

5thly, D^ts by specialty. These are such as are due on mort** 
gages, Imnds, covenants, and other instruments under seal« Of the 

* A jadment obtained m the Lord Major’s Court gi^es no pooiity, Holt v. 
Murray, I Bim. 486. ^ 



400 Debtor m^d Creditor, 

claims of mortgagees and landlords it is to be observed, that the former, 
by having possession of the land, has virtually a priority over other 
creditors; and so has a landlord, from his summary power to distrain. 

Othly and lastly, Simple contract debts, or such as are due on in- 
struments not under seal, written agreements unsealed and unstamped, 
bills of exchange and promissory notes, and ordinary debts, unsecured 
by any of the mregoing means. It is said that debts of. this nature, 
due to the crown, or to servants for wages, have a priority to other 
simple contract debts. 

If a person takes from a crown debtor by simple contract an equitable 
mortgage by the mere deposit of the deeds, the crown has no priority 
over such equitable mortgagee ; and where the crown seized tne pro- 

K thus mortgaged, the court ordered the equitable mortgagee to 
id out of its produce in the first instance.' 

6f debts due by specialty, judgment, &c., and of equal degree in 
their nature, those that are prior in point of date, and are earliest 
completed, take the precedence; thougli in the case of administration 
by executors and administrators, they may prefer which they please of 
the same particular class, provided no action or suit is commenced to 
recover the one not preferred ; or if the executor or administrator be 
himself a creditor, he may retain his own debt before all others of the 
same rank. 

As, by the commencem#nt of an action, the executor is bound to give 
priority to the debt for which it is brought over others of the same 
degree, it is desirable that no time should bo lost by creditors in 
this state of circumstances. Where the general body of creditors 
are likely to be injured by this sort of procedure, it is rccom- 
mendable that some creditor, or even the executor himself, should file 
a bill in equity for the administration of assetSi Upon this the action 
at law is stopped, and all creditors of similar rank come in on an equal 
footing. 

The order of payment, however, of certain debts is subject to be 
varied by circumstances other than their dates. Thus, of two judg- 
ment creditors, he who first sues out a scLfa, has the priority. 

As far as relates to purchasers bond Jide for a valuable considera- 
tion, a judgment affects the lands, tenements, and hereditaments of the 
party only from the time it is signed. To ascertain which, the master, 
in signing the judgment, must mention on the record the time of signing 
it, and the same must be stated in the margin of the judgment roll 
when the judgment is entered.® But as to all other persons besides 
purchasers, the judgment (when not signed by leave of the judge under 
the statute 1 Wm. IV. c. 7), as it affects lands, relates, it should seem, 
to the first day of the term of which it is signed ; and it affects as well 
lands held in trust for the defendant as those of which he is actually 
seised.^ And although the defendant died before judgment was signed, 
yet it was held to relate to the first day of the term, and that execution 
tested the first day of the term might be taken out on his goods. 

If a judgment be kept on foot merely to defraud other creditors, or 

» Qaaberd v. Ward, 6 Price, 511. the counties palatine by 8 Geo. I. c. 25, § 6 

• 29 Car. II. c. 3, § 1 3~15, extended to » Id. § 10. 
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if there be any defeasance of it in force, such judgment shall not pre- 
vail to preclude them of their debts. A later judgment has, how^w, 
priority over a prior statute or recognizance; neither does it depend on 
the nature of the original cause of action. A judgment obtained after 
a conveyance of an estate to pay debts gains no priority; and if a writ 
of error is brought against a judgment, as the judgment is suspended, 
the executor may pay a debt due by statute or recognizance in priority 
to it. So if a judgment be not docketed, it gains no priority over simple 
contract debts. 

Although a first mortgagee may tack, as it is called, that is, add to 
his present security a judgment obtained subsequently to a second mort- 
gage, and so gain priority for the first mortgage and judgment over the 
second mortgage, yet a prior judgment creditor cannot tack a subse- 
quent mortgage with like effect.' 

Of mortgages the date creates the priority in general. But if a 
mortgage is made for money advanced and to be advanced, a second 
mortgage made with notice of the first, and before any subsequent ad- 
vance is made, is nevertheless subject to the further advance, the subse- 
quent loans being considered as belonging to and forming part of the 
original transaction. 

As before shown, a subsequent mortgagee can buy up a judgment 
prior to the date of the first mortgage, and so gain priority over the 
first mortgagee. We shall have occasion to say more of mortgages 
hereafter. 

Although a bond be not yet due, the obligation is a present duty, and 
therefore must be paid in priority to a simple contract debt. But, as 
regards payment by an executor, if one bond is due and the other is not, 
the former has priority ; though if the obligee forbear to demand pay- 
ment till the latter becomes due, the executor may prefer either. If 
the bond be on a contingency not yet happened, simple contract debts 
may be paid first; though not otherwise. So voluntary bonds, and 
such as are voidable only but not absolutely void, must not be pre- 
ferred to simple contract debts.* 


CHAPTER XXV. 

Of Ulnncipal anH 


Tbb contract of suretyship takes place when one person, to obtain some 
trust, confidence, or ci^dit for another, engages to be answerable for him. 
As aefined by Mr. .Fell, in his work " On Guaranties,'' a guaranty 
is a promise to answer for the payment of some debt, or the pemrmance 
of some duty, in case of the failure of another person who is in the first 
instance liable to such payment or paformance,* 


’ Baker v. Hanis, 16 Ve«. 307 ; Exp. 
Knot, 11 Vcs. 617. 

* Aie EUiSi Debt, and Cred. S83-<-i05. 


is a 


Copes V. Middleton, 1 Turn. Sl Hubs. 234, 

leading case upon this subject 
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The first requisite, then, to the existence of a surety is, that then? 
be a principal debtor, and one whose obligation or debt is a valid one in 
point of law. The surety does not become a principal debtor, so as to 
discharge the principal ; but he must engage to do the same act as, 
and no more than, the principal ; otherwise the character does not sub- 
sist. To create this character, it is required by the Statute of Frauds, 
29 Car. 11. c. 3, § 4, and 9 Geo. IV. c. 14, § 6, that the engagement 
be in writing and signed by the party to be charged therewith, or his 
lawful agent ; so that a verbal promise is not binding. 

It is also necessary that there should be a consideration for the 
agreement. What is a good and sufficient consideration we shall see 
when we enter upon the investigation of the law of Contracts; for all 
considerations which are good in relation to contracts in general, will 
be so for the purpose of suretyship. Forbearance from suing the prin- 
cipal debtor is generally the consideration of guaranties ; but in all 
cases the consideration must be definite and certain; wherefore a con- 
sideration not to sue for a time,’* ** some time,” or a little time,” is 
bad, because it is indefinite ; though if it were for a reasonable time,” 
it would be good, ds a jury would determine what is a reasonable time. 
The consideration must also be something executory, i. e, to be done. 
It is not, however, necessary that the surety should derive any benefit 
to himself from the performance of the consideration. 

The consideration, as well as the contract, must, since the case of 
Wain V. Walters, * be in writing. It need not be in any formal set of 
words ; but I guarantee the payment of any goods which J. S. 
delivers to A. and such like forms, are sufficient, because the 
consideration is contained in the latter part, mz, the delivery of the 
goods. But the following, by reason of the absence of a statement of 
the consideration, was held void, viz, We hereby promise that your 
draft on W. C., due at Messrs. M., at six months, on the 27th November 
next, shall be then paid, out of money to be received from St. S. Churchy 
say, amount 174Z.” The cases on this subject affording Instances oi 
these requisites are verj'^ numerous, and arc sufficiently collected by 
Mr. Theobald.2 

If, however, on an action being brought, the surety pay the money 
into court, the written proof of the contract and consideration is not 
needful or required. 

The undertaking must, however, be express, explicit, and certain ; 
and therefore the merely writing, “ Indeed, I have no objection to 
guarantee you against any loss from giving A. B. credit,” without notice 
that the plaintin meant to accept, or some proof that the defendants 
had subsequently consented to its being conclusive as a guaranty, was 
held not to be binding. It is here to be observed, that the term, I 
have no objection to become guaranty,” is not inchoate, but is a mere 
offer to become surety, and not in itself the becoming a surety. 

With regard to the power of agmts to create suretyship, we need 
only rrfer to the chapter on Principal and Agent.^ 8o with respect 
to guaranties bv and to partners, we shall find the particulars of the 
iiibject in the chapter on Partnership, 

‘ i' 5 Esgt, 10. * Ante^ p. 282, &c.; se^ also 20 Car. II. 

• Principal and Surety, p. 13^ &c. r. 8^ 8 4. 
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With re^rd to the extent of the surety* Uahility, if a person is 
surety for the fidelity of another in an omce of limited duration^ or 
the appointment to which is only for a limited period^ he is not obliged 
beyond that peri 9 d. If the engagement' is for a particular individual^ 
it will not extend to tlie acts of his partner ; and it will in general 
cease on a subsequent partnership of the principal debtor. So if for 
more persons than one collectively and jointly y it will not continue, on 
the death of one of them, in respect of the subsequent transactions of 
the survivors.^ 

How the Suretyship may ie extinguished. 

A suretyship may be put an end to by payment, or performance of 
the contingency ; by release ; by accord and satisfaction ; by bank- 
ruptcy and certificate of the surety, or by discharge under insolvency ; 
by the Statute of Limitations ; or by lapse of time, and consequent pre- 
sumption of release. 

As to its extinguishment by the bankruptcy of the surety, the certifi- 
cate in general discharges the bankrupt from all debts proved, or which 
might have been proved under the commission. And by the 6 Geo. I V. 
c. 16, § 51, where ciedit has been given to the bankrupt, and the debt 
shall not have become payable at the bankruptcy, the creditor may 
prove and receive dividends nevertheless, rebating five per cent interest 
for the time it has still to run. 

In Exp. Adney,* which was decided on the 7 Geo. I. c. 31, Adney 
guaranteed the payment of a promissory note and became bankrupt, 
and the Court of King\s Bench held that the debt w^is not provable, 
as it had not at the time of the bankruptcy matured into a debt, but 
was only an engagement to stand indebted at a future time and on a 
certain event; and therefore bankruptcy was no discharge. So in 
Allsop V. Price.^ So in Exp. Thompson,^ A covenanted to pay an 
annuity on default of B; A became bankrupt before any default ; and 
it was held that the annuitant could not prove against A's estate, he 
not having contracted a debt until default made. 

If, therefore, at the date of the bankru])tcy, the debt is not due and 
payable from the principal, or rather if the liability of the surety is still 
contingent, his bankruptcy is not a discharge. But if the contingency 
has happened, and the surety has become absolutely liable to pay, 
either tnen or at a future day, it is otherwise. 

The case of a drawer or indorser of a bill or note is, however, dif- 
ferent ; for whether he is in ideality a surety or not, yet the law regards 
him as a principal, and liable as soon as he puts his name to it, and 
proof can be made against his estate under the 51st section; so that 
his bai^uptcy is a discharge. 

In order that the suretyship should be extinguished by bankruptcy, 
the liability must be not only such a one as is provable, but it must 1 h* 
such as is properly called a debt ; therefore a mere demand for com- 
pensation in the nature of stipulated damages is not provable, and con* 
sequently not discharged by the surety’s bankruptcy. 

* Theobald, Prin. and Surety, 1 — 82. ♦ 2 Dea. Sl Chit. 126, S. C. ; Mont. 

• Cowper, 460. B. 219. But eee Johnson v. Compton. 4 

^ Doitgl., 160. Sim. 47. ^ * 
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As to sureties for annuitieSf the 6 Geo. IV. c. 16, § K provides, that 
it shall not be lawful for any person entitled to an annuity grant^ by 
any bankrupt to sue any person who may be collateral surety for the 
payment, until such annuitant shall have proved under the commission 
for the value of such annuity, and for the payment thereof. And if 
such surety, after such proof, pay the amount proved, he shall be thereby 
discharged from all claims in respect of such annuity. And if such 
surety imall not (before any payment of the said annuity subsequent to 
the bankruptcy shall have become due) pay the sum so proved, he may 
be sued for the accruing payments, until such annuitant shall have been 
paid or satisfied the amount so proved, with interest thereon at the rate 
of four per cent per annum from the time of notice of such proof and of 
the amount thereof being given to such surety. And after such pay- 
ment, such surety shall stand in the place of such annuitant in respect 
of such proof, to the amount so paid* And the certificate of the bank- 
rupt shall be a discharge to him from all claims of such annuitant or of 
such surety. Provided, that such surety shall be entitled to credit in 
account with such annuitant, for any dividends received by such annui- 
tant under the commission, before such surety shall have fully paid or 
satisfied the amount so proved as aforesaid. 

If the principal is discharged by his bankruptcy, and the creditor 
omits to prove under it, so is the surety ; as, for instance, where default 
has been made before bankruptcy; for then the creditor can prove his 
debt under the bankruptcy, by the 46th and 47th sections, in the ordi- 
nary mode, and might recover the deficiency from the surety. 

The surety^s liability may also be discharged by the statute of limU 
tations ; and this commences its operation from the time when the 
surety’s liability originated, that is, from the time when the principal 
made default. An acknowledgment of the liability, or promise to pay, 
in writing by the surety, if it accord wdth the 9 Geo. IV. c. 14, will 
continue his liability ; and so will a payment on account. But how 
far a part payment by the principal would have that effect is not ex- 
actly determined, though it seems to be clear that it would not. 

So also the surety may be discharged, in cases where the Statutes of 
Limitation do not apply, by a lapse of time, whence the presumption 
of payment arises. This,” in the words of Lord Mansfield,^ differs 
from that length of time which operates as a bar to a claim. A jury 
is concluded by a length of time that operates as a bar, where the 
Statute of Limitation is pleaded ; and, though the juty may be satis- 
fied that the debt is due and unpaid, it is still a bar. But length of time 
used merely by way of evidence may be left to the consideration of the 
jury, to be credited or not, and to draw their inference one way or the 
other, according to circumstances. For instance, there is no Statute 
of Limitation that bars an action upon a bond,* but there is a time 
when a juiy may presume the debt to be discharged ; as where no 
interest appears to have been paid for sixteen years. But if a witness 
is produced to prove the contrary, as by showing the party not to have 
l)ecn in circumstances to pay, or a recent acknowled^ent of the debt, 
the jury must say the contrary.”* 

* Cowp. 102. due on apecialtjr: the 8&4Wm. IV. c 41 

• Although there wis not at that time, has fixed the period of twenty yearn aa a bar 
there is now a Statute of Limitation for debts to claims of this nature. 
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The surety’s liability ceases in gmeral when the principal becomes 
discharged by any means; but where such discharge is occasioned 
by act of law, then the surety is not discharged; as in die event df 
bankruptcy, or the like. 

If the creditor agrees to acce|i% a composition from the principal 
debtor, the surety is discharged. So if the principal is released, or 
the creditor agrees to release him, or if the principal debtor and cre- 
ditor make any new arrangement inconsistent with or altering the 
terms of the original agreement of suretyship, or in the mode of per- 
Ibrming them, or if time be given to the principal without the surety^s 
consent. But merely taking a new security from the principal, without 
agreeing to give him time, will not discharge the surety. Neither is 
the surety discharged by time being given, if the agreement were autho- 
rised or subsequently ratified by the surety. 

Forbearance or mere passiveness for any length of time on the part 
of the creditor towards the principal does not discharge the surety ; 
for, unless called on by the surety, the creditor is not bound to sue the 
principal. If, however, after such request on the part of the surety, 
the creditor remain inactive, the surety becomes discharged. 

Neither is the surety discharged by the creditor making advances 
beyond those to which the liability of the surety is limited ; or by new 
credit being given to him upon ‘an account different from that to which 
the surety is a party. 

If, indeed, the liability of the surety is made by the terms of the 
contract to depend upon any act of the creditor, as upon his making a 
demand upon the surety, and no time is mentioned, such act must tSce 
place, or such demand must be made in a reasonable time, according 
to the nature of the case, otherwise the liability never attaches. Thus, 
in the case of Payne v. Ives,i the defendant guaranteed thus — I under- 
take to indorse any bill or bills Mr. J. S. may give to Messrs. Payne 
and Co. in part payment of an order for lace which is now being exe- 
cuted for him ; Messrs. Payne & Co. to allow 5/. per cent on the amount 
of the said bills for the guarantee.” The order referred to was in- 
tended for India, and immediately afti:r it was executed J. S. paid the 
plaintiffs 500Z. in money and wine, and in J une they drew on him for 
337Z. at eighteen months date, the usual credit in the India trade. For 
seventeen months and ten days the plaintiff retained the bill without 
making any application to the defendant to indorse it, and at the ex- 
piration of that time J. 8. became insolvent. The plaintiffs brought an 
action on Ives’s refusal to indorse or accept the commission tendeied, 
which was resisted on the ground that the length of time that the 
plaintiff had kept the bill without tendering the commission or de- 
manding the indorsement was a waiver of the contract of guaranty, 
and the Court of King’s Bench held the defence to be good. 

Aran, if the creditor parts with, or through neglect loses, securities 
whiem he holds for pay ment of the debt, or any fund which he would 
be entitled to apply in discharge of his debt, the surety becomes ex- 
onerated, at least to the extent of the value of such securities; because 
the surety is entitled to the benefit of all the securities which the cre- 
ditor holds. 

’ See Dell v. Banks, and another ® Mann & Gr. 268 ; Clarke v. Wilson* 

• 3 1), & R. fj64. 3 Mee. & W. 208. 
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Tlte coneedmant from the auretj of any of the terms of the principal 
contract prevents any obligation arising from the eng^ement of the 
surety, and renders £he engag^mit a nullity. Thus, in a mercantile 
contract, if the surety is not informed of the price of the goods, the 
market price is to be understood; luid therefore any private bargain 
between the creditor and the principal debtor for a different price 
annuls the liability of the surety. 

If the surety by any event becomes the principal debtor, then the 
suretyriiip is extinguished as such ; for a man cannot be surety for 
himself. 

If two persons agree to guarantee, in moieties, a debt composed of a 
sum already advanced and of ano^er to be advanced; if the latter be 
not done, there is no suretyship. Or if the agreement of suretyship 
stipulate for a credit for eighteen months, but the credit mentioned in 
the invoice is only twelve months, it was held that, unless it were a 
mistake, the surety was not liable; the reason being, that the creditor 
must perform the conditions on the part of the surety according to the 
strict letter of the contract, claims against sureties being strictunmi 
juris. Neither is a substantial performance merely of such conditions 
sufficient, if a strict and literal pei*formance is possible. 

A surety cannot, however, relieve himself from his obligation as such 
by giving notice to the creditor that he will not be any longer answ^er- 
able. Thus A, on taking B as his clerk, took a bond from him and a 
surety to secure his duly accounting for his receipts. No time was 
fixed for the continuance of the service, but it was to be determinable 
at the option of either party. The surety died. His executrix gave 
A notice that she should no longer consider herself liable on the bond. 
A read the notice to B, and required him to execute a new bond with 
another surety, which was done. B died, and deficiencies were found 
in his accounts subsequent to the notice: and it was held that the 
executrix was still liable on the first bond.^ 

Neither does a surety become discharged by the creditor signing the 
principal’s certificate in the event of bankruptcy*^ 

Of tfie Buret fs Slights against his Principal^ and aho against the 

Creditor. 

As soon as the surety’s obligation to pay is become absolute, he is 
entitled, before payment, or even demand by the creditor, to call on 
his debtor to exonerate him, and may file a bill in equity against the 
principal to compel him to provide for his exoneration. Unfil, how- 
ever, the debt is absolute, equity will not grant this relief, either by 
ordering the principal to pay the money into court by way of a deposit 
or by any other mode. 

In cases where the surety has paid the debt of his principal be can 
demand reimbursement, eitlier in law or in equity; if at law, it would 
in most cases be by action of indd^itatus assumpsity the count being 
for money paid at the request and for the use of the principal ; but 

* Gordon v. Calvert, 2 Sim. 252s and Brown v. Carr, 2 JRusb. 500; and see other 

affirmed by L. 4 Russ. 581 . Cases in Equity, Chit. Bq. Ind , tit , Princi^ 

• Theobald’s Prin. and Surety. 92—160; pal and Surety y IV. 
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when the surety has taken security from bis prine^al, 
have to resort to that security. And if security ghrea by m farine^^ 
is made to fall due before the payment of the debt, the emty maj 
enforce the security without waiting till the debt be paid« no 
surety has a right to reimbursement where the payments made by him 
were under an unlawful engagement, the unlawmlneBs of whidi was 
known to him at the time of payment; nor can such be recovered from 
the principal, either as money lent for his use, or upon a counter 
security. 

Where the debtor has become a bankrupt, if the surety pay the debt 
before the issuing of the fiat, the debt then becomes a debt to the 
surety, and he may prove as any common creditor ; but if the surety 
have not paid the debt when the fiat issued, but pay it afterwards, his 
rights are secured to him under the commission bv the d2d section of 
the Bankrupt Act, 6 Geo. IV. c. 16. Thus it will be found, that the 
surety must have paid the whole of the debt, or a part in dischar^ of 
the whole, so as to do away with the claim of the creditor; for ff he 
fail in this, he is not aided by this section. To pay, therefore, only a 
part of the debt, not being in discharge of the whole, but merely to 
discharge himself, leaving the creditor still a claim upon the estate of 
the debtor, gives him no title to prove the part which he did pay, as a 
debt by virtue of the section above cited. But if the surety pay the 
whole of the original debt, or a part in discharge of the whole, he will 
have the benefit of this section, whether the creditor have proved under 
the commission or not : if he have proved, then* the surety is entitled 
to stand in the shoes of the creditor as to dividends and other rights 
under the commission; and if he have not proved, then the surety 
himself may prove. In either case the certificate absolves the bank- 
rupt from liability to his surety in respect of such payments. Also, by 
the 52d section, the hail of a bankrupt is expressly entitled to similar 
benefits ; he may prove under the commission, and therefore cannot 
recover in an action against the bankrupt. There is another class of 
persons who are aided by this section, namely, those whom it desig- 
nates as liable for any debt of the bankrupt.^^ Thus, where one 
partner assumes the obligation of paying the debts of the firm, here, 
as between such partner and his copartners, equity regards the debts 
as having fallen upon him ; but, as the co-partners are still liable as 
between them and the creditors, it is viewed as a liability for the debts 
of another, and retiring partners so circumstanced are called sureties, 
although they do but slightly partake of the character. Thw are 
enable by the above-cited section to prove against the estate of thmr 
co-partner, as persons liable for the debt of a bankrupt partner.^ 

In caseb where the surety, bail, or person liable for the debt of one 
who has become bankrupt, does not pay the debt till after the bankrupt 
has obtained his certificate, the surety, bail, or person liable are not 
barred from obtaining a reimbursement of the sum paid, notwithstand- 
ing the certificate.* 

An acceptor of a bill for the accommodation of another who be- 
comes banl^upt, is looked upon as one liable for the debt of another, 
and is entitled to prove under the 52d section.^ He is put to this 
# 2 M. & S. 195. » 3 D. & R. 269. » IS East, SL 427. 
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method of recoveriz^ ih>m the party whom he has aocommodatedi and 
cannot bring an action. 

It is necessary, however, that the debt should be really existing at 
the time of the fiat issuing, in order to entitle the surety to prove under 
it; and, therefore, where one was surety for the payment of rent, and 
the tenant became bankrupt before any rent was due, the surety brought 
his action and recovered, the court being of opinion that this did not 
come within the meaning of the act 49 Geo. III. c. 121, § 8.^ 

And under the 55th section of the Bankrupt Act, an annuity surety is 
not liable for the arrears of the annuity until the annuitant shall have 
proved under the commission against the grantor for the value, and the 
certificate discharges the grantor from all claims both of the grantee 
and the surety. 

But where a debtor has been discharged under the act for the 
relief of insolvent debtors, the creditor may still recover his debt 
against the surety ; and the surety, in his turn, may recover against 
the insolvent,® even although the liability was absolute before the in- 
solvency. So, also, in the case of annuities granted by insolvents, the 
above-mentioned act provides for the valuation of such annuities, 
and discharges the insolvent from tlie annuity as towards the 
grantee; but it leaves the surety still liable to the grantee, and the in- 
solvent to the surety, for whatever payments the surety may have 
made on account of the annuity after the insolvency 

As between the surety and the creditor, the principle is, that the 
surety having paid the creditor his demand shall stand in his place, 
and have all the securities held by the creditor, and derive the same 
benefit from them as the creditor might. ^ And if the surety is under 
any peculiar personal disability, which prevents his obtaining the 
benefit of funds or securities set apart for the creditor, equity will step 
in and restrain the creditor till the surety shall have had the means of 
resorting to those funds or securities.® But the mere existence of funds 
out of which the creditor might have obtained payment for his debt, is 
no ground at law on which to rest a defence to the creditor’s suit against 
the surety, the law being satisfied with nothing short of actual payment 
of the money ; but it is a ground for application to a court of equity, 
that a creditor is making an unjust use of one security in preference 
to another. 

The royal prerogative, however, is superior to this equity, and the 
crown is not compelled to proceed first against the real debtor in 
cases where it is concerned, nor need it state that the principal has 
been applied to for the payment, or that he is insolvent. But a surety 
to the croym, who has paid the debt, is entitled, on the principle above 
stated, to stand in the place of the crown in respect of securities 
belonging to the debtor; and it is usual to allow him the aid of crown 
process against the debtor. 

In some instances the surety is dischargedfrom his liability when the 
creditor a^ees to take a composition for his debt ; and wnere he is 
not thus mscharged, the surety is entitled to a rateable proportion of 

B. Moore, 644. ♦ 14 Ves. 162. 

^6BinB,2aL ^ 2 Anstruther, 544. 
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the ebmpositioH. So, where on a debt of lOOO/* the creditor accepts a 
composition of 10#. in the pound, the surety being liable for no more 
than 500/., the surety is liable for a deduction of 10#. in the pound 
from the 500/. on which he is surety, the creditor not being allowed to 
place the aggregate of the composition paid by the debtor as a gross 
payment, excluding the surety from all benefit of it.^ 

It is also a principle of law, that a creditor shall not enforce any 
agreement or security by which an advantage would be had oyer the 
surety beyond what he contemplated and consented to.® Therefore any 
compromise between the creditor and his debtor, in consideration of 
which the security is enhanced or any advantage is taken of the surety, > 
is looked on as a fraud on the surety, and the contract cannot be 
enforced against the debtor. 


Contributions between Co- Sureties^ 

The principle of contribution arises where two or more having been 
responsible for another’s debt, one has paid it; and the rule is, that 
he who has not paid shall be made to come in and contribute his part^ 
The claim for contribution was first acknow'ledgeii in equity, but it is 
now well established at law also, with a modification. In equity, 
all the sureties being solvent, the debt which one has paid will be 
equally divided amongst the whole, or, if any have become insolvent, 
among the solvent.® At law, Iiowcver, the solvency of co-sureties is 
not considei’ed ; so that if any become so, the surety who has paid can 
recover no more than an aliquot part from each, the number of* sureties 
being the matter considered : thus, wdiere there are three sureties, and 
one has paid the debt and another has become insolvent, the one who 
has paid will have to bear his own and the insolvent’s share, for it will 
not, as in equity, be divided between the two who are solvent.® 

If a surety has been reimbursed a part of the payment that he has 
made, either by the debtor, by a counter security, or in any other way, 
he must deduct the sum reimbursed, and can only claim contribution on 
the balance.^ A surety may, either expressly or by implication, waive 
his right to contribution. Where three w^ere co-sureties, and they had 
agreed that, if the debtor did not pay, each would pay his part, and 
one of the thi*ee became insolvent; here the surety who paia the debt 
claimed a moiety of the solvent co-surety, but the court thought that 
the intention of the pa rties had been that each surety should contribute 
no more than his share, which would be a third, and so it decreed. 
Also, if one l>ecome surety at the instance of his co-surety, he is not in 
general to be held liable to such co-surety for contribution on the 
contrary, it is a question whether such surety, if the creditor oblige 
him to pay, might not demand a complete indemniheation from his 
co-suretv. 

A surety has a i*ight to demand contribution, not only on the debt 
that lie has paid, but also for such necessary and reasonable expencee as 
he may have paid in consequence of the default of the debtor; for in- 

» 7 Bing. 48.9. * 1 Chan. Rep. )9. 

» 4 East, .372. • 2 Bos. A Pul. 268. 

• 1 Anstnither, 202 ^ 3 Car. A Payne, 467. 

* Pitt V. Pussorcl, 8 M. & W. ; Calton v. ® 2 Esp. N. P. C. 478. 

Simpson, 8 Adol. A Ellis. 136. 
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ttance, the expences of the writ issued against him bjy^the creditor to 
compel payment is regarded as a necessary legal demand, until which 
the surety need not pay But the surety would not be justified in 
defending the action of the ci'editor, and therefore couM not claim 
contribution on the expence of such wrongful defence. 

A surety has a right to demand contribution from all his co- 
sureties of the^same degree, without respect to their being engaged 
jointly or severally; and if they are engaged severally, it matters 
nothing whether they are engaged all in one instrument or in several 
instruments, nor whether they know of one another's engagements.' 
The payment by one of these sureties is a benefit to the whole of them, 
and therefore they ought to contribute. But where one engages to 
pay t he debt if the debtor and his surety do not, this is surety for the 
debtor and his surety ; in such case, if the creditor make the first surety 
pay the debt, that surety cannot come upon the subsequent surety for 
contribution, for he was himself a principal as towards the subsequent 
surety, w ho expressly engaged to pay if the others failed to do so.® 
The terms of the engagement of the last surety take the case out o 
the general principle of contribution. 

An agreement by the creditor to give time to one of the sureties 
does not take from the co-surety liis liability to contribute.^ In case of 
the bankruptcy of one of the sureties, if the debt was paid by the co- 
surety before the commission issued, he might then prove under the 
commission ; but if not, it does not seem that he could, and therefore 
the co-surety might here sue for contribution. 

The Liabilities and Discharge of Bail. 

Baily in its original signification, means a guai^iian or keeper; and a 
man hailed is "where any one, bein^ arrested or in prison, is delivered, 
by the person suing him, into the hands of othei*s, whose engagemeni 
as his Imil is, to have him ready to appear at a time specified, or to 
answer for him by paying what may be recovered against him. 

The bail, then, having taken this responsibility, stand in the shoes 
of the person who has commenced the suit ; and they have all the powders 
over the person of the defendant that the plaintiff had. If he be at 
large, they may re-seize him and have him committed ;* and, in most 
particulars, the relative obligations of the three parties (the plaintifi*, 
the defendant, and the bail; resemble those of creditor, debtor, and 
surety. 

Since the abolition of arrest for debt, bail is not required except 
where it can be proved that the defendant is about to leave the country. 

There are two kinds of bail ; bail to the sheriff, and bail to the 
court, commonly called bail above. 

The leading principle as to liability and discharge of bail is, that 
where the plaintiff either bad not from the beginning, or has lost, the 
right of arresting and detaining the defendant, the right of the bail to 
do 80 is also lost, for they derive their right from the plaintiff, out of 
w hose hands they took the defendant. There are many ways in which 

Bos. & Pul 270. ^ I J. B. Moore, 2. 

• 14 Ves. ICO. “ ♦ Com. Dig* tit. Bail^ A. 
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the r^ht of 4|^taimng may be losti some by act of law^ and some by 
act of the plaintiff. 

If a defendant becomes bankrupt and obtains his certificate before 
the time when the bail has become fixed, they are dischaiged, b^use 
the certificate releases the defendant from his liability to the plaintiff,' 
and his bail cannot render him. But where the certificate of the 
bankrupt is signed by the creditors, but not allowed by the chancellor 
till the bail has become fixed, the bail are not discharged.^ The rule 
is, that bail fixed by a regular judgment shall not be relieved, unless 
the bankrupt was, at the time when they were fixed, in such a situation 
that he could not be sued.^ 

If the defendant succeeds to the peerage, becomes a member of the 
house of commons, or receives sentence of transportation for felony, or 
is sent out of the country as an alien, or dies, before the bail are fixed, 
the bail are discharged, because in either of these cases the power of 
the plaintiff over the person of the defendant is taken away, and the 
bail cannot render him. 

If tlie plaintiff proves under a commission of bankruptcy against the 
defendant before the bail are fixed, they are discharged ; for here the 
plaintiff makes his election to resort to the defendant’s estate, instead 
of proceeding against him personally.^ Also, if the plaintiff agrees to 
give the defendant time, whether before or after judgment, and whether 
tne bail are fixed or not, the bail are discharged. In the case of Wil- 
lison t?. Whitaker,* the plaintiff after judgment agreed to take bills from 
the defendant payable at a future day and accepted by a third person. 
The defendant, thus, had freedom from arrest until the time for paying 
the bills, and consequently it was held that the bail were discharged. 
But this case is distinguished from one in which it is stipulated that 
the security shall not preclude proceedings during the time when the 
bills are running,* 

A mere remission of legal diligence on the part of the plaintiff will 
not discharge the bail ; and therefore where a plaintiff, after obtaining 
judgment, offered to take a composition, saying he would not arrest the 
defendant for three weeks, the court licld that this did not exonerate 
the bail.7 But where a defendant offered to surrender himself on a 
certain day, and the plaintiff gave him time on condition that his bail 
should continue liable,, and the bail, ignorant of the fact, signed an 
agreement to continue liable; proceedings being taken aftei’wards 
against the bail, the court held the bail to be discharged when the de- 
fendant’s surrender was dispensed with, and not renewed by the agree- 
ment signed by them in ignorance.® 

^ If a plaintiff accepts from the defendant a cognovit for payment of 
his debt by instalments, the bail are discharged, unless they are par- 
ties to the transaction.9 The reason given by the court was, that nere 
the plaintiff had agreed to take the money in a different way from that 
which he was before pursuing, and if the defendant had been surren- 
dered by the bail after the cognovit the court would have discharged 

» 14 Bast m ; I Buir. 245. • 7 Taunt 126, 

• 7 Taunt 589. t 5 faunt, 614. 
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him« Yet there is some conflict of cases here; for it was ruled by 
Lord Tenterden, that if the cognovit did not enlarge the'^time for pay- 
inent beyond what the defendant would have by law^ the bail were not 
discharged though they were ignorant of the cognovit.* So, again, 
bail are not discharged by the plaintiff taking a cognovit upon \^ioh 
he may sign judgment instant&ry because upon the entering up of judg- 
ment, the bail might still have rendered the defendant.^ 

If before bail above is put in, the plaintiff accepts a cognovit from 
the defendant, the bail to the sheriff are discharged ; for the acceptance 
of the cognovit is an admission on the part of the plaintiff that the 
defendant has appeared in court, and when he has done this the sheriff 
has done his duty.^ 

It is a general rule, laid down concisely by Mr. J ustice Bayley in 
Thomas i?. Youilg,^ “ that the plaintiff could not give a partial indul- 
gence to the principal without the consent of the bail ; and that if he 
did, he discharged them, for the bail could not after this have rendered 
the principal,” 

And in the cases of Charlton v, Morri^ (6 Bing. 427), and Clift r. 
Gye (9 B. & C. 422), the court manifested great jealousy of proceed- 
ings taken against bail where due notice of the transactions between 
the plaintiff and defendant had not been given to them. 

Bail above are discharged by their own bankruptcy and certificate, 
if they are fixed before they obtain their certificate . 


CHAPTER XXVI. 

Zvxitttttti antr 

The term trust (from which that of trtistee is derived), in its com- 
mon acceptation, comprehends all personal obligations for paying, 
delivering, or performing any thing, where the person trusting has no 
real legm right in the securit}’^, but thereby confides altogether to the 
faithfulness of the trustees, or those entrusted. In its less comprehen- 
sive signification, and that sense in which we are about to view the 
subject, it means an obligation upon a person, arising out of a confi- 
dence reposed in him, to apply property faithfully and according to 
such confidence,” The party upon whom this obligation lies is called 
the trustee ; the party for whose benefit he is to perform such obliga- 
tion, and apply the property, is called the cestuique trust ; and the 
party creating the trust may be termed the settlor , devisor^ grantory 
or testator^ according to the subject of the trust, or the nature of the 
deed which prescribes it. 

It would be an object of very little utifity in this place to enter into 
any disquisition on the origin of trusts; it will be sufficient to state 
one of the most generally ascribed inducements for their introduction 

^ Roche V. Stevenson. » 4 B. & Aid, 91. 

» 1 Taunt. 161, ♦ 15 East’s R. 616. 
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into this country. A trustee is the party in law who is^ supposed to 
have the entire property and ownership in the thing confid^ to him^ 
so that his right can only be controlled in a court of equity. During the 
reign of Edward III. (which is the supposed date of the introduction 
of trusts into England), when forfeitures for treason or supposed 
treason became very common, the creation of trusts was resorted to in 
order to save the lands of the parties guilty, or likely to be pronounced 
guilty, of that crime. They therefore granted away their lands to a 
stranger, upon trust that he should hold and dispose of them in such and 
such ways. If the grantor in such case became guilty of treason, 
the land was safe in the hands of the trustee as legal owner, who was 
bound to apply it according to the exigencies of the deed conveying it 
to him ; and if the trustee himself became guilty of treason, the land 
continued subject to the same trust; so that in either cd^se forfeiture was 
prevented, or rather evaded. But there were many other motives for 
the introduction of trusts ; as the anxiety of the clergy of former days to 
increase their possessions in evasion of the Mortmain acts, whereby they 
contrived that lay persons shguld hold lands upon trust for them (whicn 
they were forbidden to acquire in certain modes directly ) ; the desire of 
men to dispose of property by their wills ; and other similar reasons.^ 

Who may he Trustees, and the Nature of different Trusts. 

Although there were formerly much doubt and controversy upon this 
subject, it is now clearly established, that the king or queen regent, 
bodies politic or corporate, tenants in tail, for life, or for years, or even 
an occupant, a husband for his wife (in respect of property given to 
her separate use), infants, and generally all persons capable of confi- 
dence and of possessing real or personal estate, may hold as trustees. 

No person, however, can be considered a trustee unless some interest 
be actually vested in him or her; and a married woman cannot be a 
trustee for her husband. 

The cestuique trust must be a person csipable of enjoying tlie thing 
entrusted. An alien cannot, therefore, be a cestuique trust of lands, 
because he cannot, by the laws of the country, enjoy the same, 
but must, if at all, hold them for the benefit of the crown. If the cha- 
racters of cestuique trust and trustee unite by any accident in the same 
person, the trust is determined. 

Trusts may be public or private; and, whether of the one sort or the 
other, trustees may become such, either expressly (by appointment, or by 
devolution from descent or representation) or by implication merely. 

No person can be made liable as a trustee without his consent, 
either actual or implied; and an acceptance, or such a degree of inter- 
ference with the trust property as may be construed into an acceptance 
of the trust, is necessary to constitute a trustee. 

The trust also must be lawful, or else neither law nor equity will 
enforceit. Bythe29Car. II. c. 3, (the Statute of Frauds), §§7,8,9, it 
is provided, " that all declarations or creations of trusts or confidences 
of any lands, tenements, or hereditaments, shall be manifested or 
proved hy some writing signed hy the party who is by law enabled to 
declare such trust, or by his last will in writing, or else they shall be 
» See Willis on Trustees, 1--29. 
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uHerly iraid and of none efiect. Provided^ that where any con veyance 
shall be made of any lands or tenements by which a trust or confidence 
shall or may arise or result by implication or construction of law, or 
be transferred or extinguished by any act or operation of law, ^en 
and in eve^ such case such trust or confidence shall be of the like 
force and enect as the same would have been if this statute had not been 
made. * And all grants and rndgnments of any trust or confidence 
shall also be in writing, signed by the party panting or assigning the 
same by such last wilt or devise, or else shall likewise be utterly void 
and of none efiect/^ 

There is not, however, any form prescribed for the creation of trusts ; 
and it need not necessarily take place by deed, as a mere letter, note, 
or memorandum in writing, or any written confession thereof, is suffi- 
cient. And, however informal or untechnical the words are, so that 
sense and certainty can be collected from them, a court of equity will 
interpret the intention of the parties. 

Trusts thus expre^lg created, when of real estate, devolve by the 
death of the trustee on his heir at law, or^^if an effectual will be made, 
on the devisee; when of personal^, on his administrator or executor. 
If there be co-trustees, the trust survives to the survivor, and so to his 
heir or devisee, executor, or administrator. 

Implied^ resulting, or constructive trusts arise in all those cases 
where it would be contrary to the rules and principles of equity that he 
in whom the property becomes vested should hold it otherwise than as 
a trustee. Thus, where money was given to a trustee to purchase pro- 
motion in the army for one who, after the death of the donor, was com- 
pelled by bad health to retire from the service, yet as the intention was 
evidently to provide for him, and he had as far as he was able co-operated 
with the views of the donor, the money was declared to be held in trust 
for him, although the specified obiect of the trust had failed.^ 

There are, of course, many other instances in which this species 
of trust arises.^ Generally speaking, where a man purchases an estate 
or other property in the name of another person, the latter is regarded 
as a mere trustee; but if a father purchase in the name of his son un- 
^ provided for, or a husband in the name of his wife (as she cannot be his 
trustee), the purchase is primd fade intended to be a provision for 
them and for their own benefit. If a trustee purchase an estate in his 
own name, and in the deed recites, or by any other manner admits it to 
have been purchased with the trust money, a trust results for the benefit 
of the person who was entitled to the money, or the benefits it was in- 
tended to produce ; and if it were purchased partly with trust money 
and partly with his own, there is a resulting trust for the cestuique 
trust to the extent in value that was purchased with the trust fund. 
A purchaser, if he has notice (actual or constructive) that what he buys 
is trust property, is himself constructively a trustee. But if a purchaser 
who had no notice intervene betw^n him and the original trustee, the 
second purchaser, though he had notice, may protect himself. 

If the trustee of a lease renew it in his own name, he shall hold the 
renewed lease on the original trust; and if he be co-cestuique trust with 
ap infant, and the renewed lease prove beneficial, the infant may par- 
* Turn. & Ru*. 207. » See Chit. Eq. Ind. 1292, K 
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ticipate in it, though, if it be not benofioial, he oaiino^ be eompelled to 
bear the burthen of it. 

So at law, a sunrmng partner is entitled absolutely lo liie partii^ 
ship estate and e^ts, unl^ expressly provided against ; hat in equity 
he is constructivdy a trustee for his deceased partner's personal refue* 
sentatives to the extent of the share of such latter partner. 

It has been before observed, that a man cannot be a trustee him- 
self; but there is one instance in which this strange anomaly does 
take place, and that is in the case of a mortgagee in fee, who together 
with his heirs holds in trust for himself and his executors, which may 
be thus further explained. If the mortgage remains unredeemed, his 
heir shall continue to enjoy the estate; but when redeemed, his execu- 
tors take the price of redemption ; therefore he and his heirs hold the 
land in trust, when the mortgage money shall be repaid, to pay it over 
to the mortgagee and his executors or personal representatives. 

A bankrupt or insolvent gaining any property which ought to be 
distributed under the bankruptcy or insolvency, is a trustee for the 
assignees. So a stakeholder of any kind is but a trustee for both 
parties. 1 

Of the Estate of Trustees. 

The estate of the trustee conveys to him the legal burthens, and 
invests him with the legal privileges. He is actually seised of the free- 
liold, and is liable to all onerous services. However, though formerly 
otherwise, trustees, and mortgagees out of possession (which latter, 
strictly speaking, are mere trustees), cannot now; vote for any office, 
such as coroners, sheriffs, membei*s of parliament, &c., in respect of 
their estates as trustees.^ The trustee of a copyhold must be admitted, 
and is regarded as the legal owner to all intents, except the most 
beneficial one, viz. the enjoyment of the fruits of it. 

The trustee, as the legal owner, is entitled to the possession of the 
property ; but he will not be permitted, in equity, to keep possession of 
7*eal estate against the cestuique trust, nor to disturb the possession of 
the latter when he has entered, if he be competent to sustain the estate, 
and the trust be not affected, the estate of the trustee being nverely 
regarded %s for the benefit of the cestuique trust. 

By recent statutes, the estate of the trustee is not forfeited for 
treason or felony, as the crown may and usually does direct the exe- 
cution of the trust to which it is liable. Neither does the trustee's 
bankruptcy or insolvency affect such estate as far as the interest of 
the cestuique trust is concerned. If the trust property be money, and 
it can be specially identified (or, as it is termed, earmarked), as by 
being in a certain coin or in certain numbered bank not^s, or being kept 
in a certain box, or if it be any other species of specific chattel that 
can be identified, it does not pass to the assignees ; though in the con- 
verse case, if it could not be traced or identified as the identical trust 
property, or the actual produce thereof, it would, and the only iHslief 
would be as in the case of other and ordinary creditors. 

If feme sole being a trustee many, the husband takes no estate by 
curtesy ; but the general opinion s^ins to be, that she cannot pass 
the legal estate even to the cestuique trust without her husband's join- 
* Willis on Trustee^ 30—71. • See ante, pp 25, 135. 
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iiig. The execution of the trust devolves entirely on the husband, 
except wh6re the wife’s personal acts are required ; though if he sur- 
vive her, the trust devolves on her heir or next of kin;' 

With respect to trustees or ftiortga^es who have been found lunatic, 
idiot, or of unsound mind by inquisition, the 1 Wm. IV. c, 60 enables 
the committee, under the direction of the lord chancellor, to convey 
property as effectually as the lunatic himself might; and where any 
8to<^ is standing in the name of such lunatic &c. as trustee or execu- 
tor, the committee may in like manner receive the dividends, and trans- 
fer or dispose of them. If no commission of lunacy has issued, by sec. 5, 
the lord chancellor may direct any person he may think proper to ap- 
point for that purpose to convey property, transfer stock, &c. ; though, 
where any sum of money is payable to such lunatic, no such order can 
be made if it exceed 700/.; but if^it be under that amount, the lord 
chancellor may direct to whom and in what manner it shall be paid. 
By s^ct. 6, where an infant is seised of property in trust or as mort- 
gagee, the infant is empowered to convey, by the direction of the Court 
of Chancery, as effectually as if he were of full age. If trustees are 
out of the jurisdiction of the court ; or if it be uncertain, where there 
were several trustees, wnich of them was the survivor, or whether they 
or he be living or dead; or where the heir or executor of a known trus- 
tee deceased cannot be found or is unknown ; or if a trustee, or heir, or 
executor, refuse or neglect to convey, assign, transfer, &c., within twenty- 
eight days (or thirty days in the case of an executor) after a proper deed 
of conveyance is tendered for his execution ; then by §§ 8, 9, 10, the 
Court of Chancery may in like manner direct some proper person to 
convey, &c. All these orders may be applied for by petition ; though, 
by sec. 12, the court may direct a bill to be filed, in case of any disputed 
rights, to establish and settle them. Section 13 provides, that the fore- 
going persons who are enabled to convey &c. may be compelled to do so 
if they refuse. If the mortgagee be an infant, and the mortgage is to 
be paid off, the money may be paid into the Bank of England in the 
name of the accountant-general of the Court of Chancery in trust for 
any cause depending (if any), or (if none) to the credit of the infant, 
subject to any special directions of the court.® ^ 

The act extends to trustees having an interest as well as to those 
having none (who are termed bare trustees), and the representatives of 
vendors and persons in whose names purchases take place are deemed 
to be trustees within the act; and it extends to all constructive or re- 
sulting trusts in like manner. And where the trustee, mortgagee, &c. 
is a married woman, her husband is deemed the trustee ; and the act 
also extends to petitions in the cases of charities or friendly societies. 
By this act the lord chancellor is also empowered to appoint new 
trustees uj>on petition without a bill being filed, if the interests of the 
trust require it. So that now all impediments to the interests of trust 
property are capable of being remove. 

Of the Estate and Interest of the Cestuique Trust 

/I he interest of the cestuique trust is in no way regarded in law; 

* Wiiiis on Trusiccs, 7*2~-95. » See 3 Western’s Conveyancing, 207 ei teq. 
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but, as observed by Lord Mansfield, ^ the trust is the le^ estate ^ 
a court of equity by imitation. In the eye of this eonrt, liord Hard^ 
wicke said, an equity of redemption had always been considefred as an 
estate in land. It will descena, may be graiit^ devised, and entailed, 
and that equitable entail barred by common recovery. This proves 
that it is considered as such an estate whereof in consideration of laVr 
there may be seisin, for without such seisin a devise could not be good 
of a trust. He who has the equity of redemption is considered as the 
owner of the land. It is said to be a settled right in equity which a 
man cannot come at but by subpoena, and that husband and wife being 
in the perception of rents and profits during the coverture are seised 
of a freehold by imitation of the law. Tim allowing tenancy by the 
curtesy of a trust is founded on the maxim, that equity follows die 
law, which is a safe and well fixed principle, for it makes the substan- 
tial rules of property certain and uniform, be the mode of following 
what it will j so that by the great authority of this determination, on 
clear law and reason, the cestjiique trust is actually and absolutely 
seised of the freehold in consideration of equity, and therefore the 
legal consequences of an actual seisin of the freehold follow. 

The cestuique trust is the proper party to exercise the rights of voting, 
of serving offices, and doing all other acts, as though there were no trust 
and the estate were solely in him. Though, however, he may sue alone 
in equity, it must always be home in mind that at law he can do 
nothing of the kind, as courts of law wholly disregard him, and all 
rights there must be arrived at through the name of the trustee. 

In equity the trust estate may be entailed or limited, aliened, or 
devised by the cestuique trust, provided the extent of his interest would 
enable him to do these acts had there been no trust intervening. 

Unless it be vested in trustees for the sole and separate use of tlu 
wife, a trust estate of the wife will entitle the husband to be tenant 
by the curtesy ; but, except in the case of a trust term to attend the 
inheritance, the wife cannot have dower or free bench thereout. 

The estate of the cestuique trust is, by the 38 Hen. VIII. c. 2Q, for- 
feited to the king on the high treason of the cestuique trust, though not 
for felony merely or outlawry. If a ter^m merely be limited in trust, 
the trustee’s treason, felony, or outlawry in a personal action forfeits it, 
and the trust estate of the cestuique trust is liable to an extent ; and 
if the estate be freehold, it is liable to execution on a judgment at the 
suit of an individual; though leaseholds, terras of years, equities of re- 
demption of terms of years, or equitable interests of any kind engrafted 
on the legal estate of leaseholds or terms of years, are not so liable. 
But in bankruptcy or insolvency such equitable estate, of whatever 
kind, passes to his assignees, provided they manifest their acceptance. 

So trust estates in the hands of the heir are legal assets for payment 
of the ancestor’s debts by specialty, and a trust terra is equitable asset% 
unless it is merely a term to attend the inheritance. Legal assets are 
such as constitute the fund for payment of debts according to their legal 
priority. Equitable assets are such as can only be reached by aid of 
a court of equity, and are divisible pari, passu among all the creditors, 
as where the debtor has made property subject to his debts gener^ly^ 
> Buigess V. Wheato, 1 Eden. 223 ; I l^ir W. BUu 121. 

3 Q 
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vhicli without liis act would not be p subject, or where the interest is 
purely equitable, and not converted into legal assets by any statute. 

As berore observed, equity will give the possession of the trust estate 
to the cestuique trust, provided it is compatible with the ulterior trusts, 
and the cestuique trust is able to receive and support it, though he is 
merely considered as a receiver and a tenant at will to the trustee. 
Between the trustee and cestuique trust there can be no adverse posses- 
sion, and therefore the Statute of Limitations or length of time will not 
operate against the cestuique trust’s rights.^ 

Of the Duties and Doner of Trustees. 

If a trustee refuse to accept a trust, equity will interpose, and either 
appoint a new trustee or take the execution of it upon itself. But if he 
does accept it, he takes it for the benefit of the cestuique trust, and 
cannot possibly do so for his own. Moreover, the cestuique trust will 
not be bound by any act of the trustee which is contrary to the trust. 

The trustees are bound to take every step to defend the title to the 
property, and to prevent waste or decay. They should execute their 
office as nearly as they can in accordance with the intention of the 
party or parties appointing them ; and in cases of doubt and difficulty 
they are always justified in filing a bill in equity, so as to have the 
opinion and direction of the court as to the course they ought to pursue, 
in which cases, if they commence such proceedings upon reasonable 
grounds and with fair intentions, they are invariably allowed their 
costs at all events out of the estate or from some other party. They 
are bound to manage the trust property with provident care and dili- 
gence for the benefit of the cestuique trusts, and not for their own, and 
they will only be liable personally for losses that occur from their wil- 
ful default. They must keep clear accounts, as they are at all times 
liable to be called on to render them. If they retain any of the trust 
money in their hands, they ought to keep it distinct from their own, 
so that it may at any time be recognized ; and if they make use of it, 
they are liable to pay interest ; though the court will not make rests in 
their accounts so as to charge them with compound interest, even 
although they are trustees for a charity,^ unless there is fraud, or a 
direction in their appointment for accumulating the fund.^ If they 
mix the trust funds with their own or their partnership property, they 
are liable to produce their books, whether private or partnership. 
They are bound to invest their property in real or government securities, 
and are seldom justified in an investment on personal security. 

Besides the powers expressly given to trustees by the deed which 
appoints them, they have impliedly the fullest powers for enabling 
them to do all things (though not expressed) which are necessaiy’' to 
carry the trusts into execution ; as, for instance, if a sale is necessary, 
they may sell, though not expressly authorized by the deed or will 5 or, 
they may mortgage. As before observed, however, it is better for 
them, previous to their doing any thing for which they have no express 
authority, to take the opinion of the court upon it, by doing which they 
can ran no risk. If for the benefit of the estate, they may in general 

* Willis on Trustees, 96—120. • Att. Gen. v. Solly, 2 Sim. 518 

• Stackpole v. Stackpole, 4 Dow. 200 ; Raphael v. Boehm. 11 Ve«. 9*2. 

♦ See the 10 All Vic. c. 96, for better securing trust funds, and for the relief of trusteesi 
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make leases. So they may grant the office of steward and receiver. 
But, generally speaking, they cannot appoint stewards, game*keepers, 
and the like, unless to meet the exigencies of the estate. 

The power, interest, and authority of trustees in the subject matter 
of the trust is equal and undivided; and they cannot, like executors, aci 
separately, but must all join both in receipts and conveyances, though 
when one trustee renounces and give§ a release to the others, he is 
considered as having disclaimed, and the others are held competent to 
act alone. 

If any thing be due to the trust from the cestuique trust, the trustee 
may withhold the trust fund which would otherwise have been payable 
to the cestuique trust. Unless the instrument appointing them expressly 
so provide, trustees cannot take any thing from the trust fund in re- 
compence for their trouble in the execution of their trust ; ^and it has 
lately been decided in the Exchequer, in a case not yet reported, that 
if the trustee be an attorney, he cannot make his charges for business 
done, even though the assistance of an attorney would at all events have 
been required. This decision does not seem quite consonant with justice, 
and its correctness may be much doubted, although it is quite right that 
some limit should be provided for their charges. 

Neither can trustees ever be allowed, except in vefy peculiar cases, 
to purchase the trust estate for their own benefit, nor indeed to make 
any private advantage of it to themselves.^ 

Clf the Responsibilities of Trustees, 

When trustees fail in their duty, they (and, if it be not a mere per- 
sonal duty only, their heirs) are chargeable in equity for breach of trust. 
They are, however, generally presumed to be doing their duty until 
the contrary be shown. 

If trustees assign property to a third party who is ignorant of the 
trust, as regards the assignee and the cestuique trusts, Uie transaction 
is binding, tnough they have their remedy against the trustee. But if 
the third party nave notice, no act of the trustee in breach of his duty 
is binding against them, and therefore an assignment under sucn 
circumstances would not be allowed to stand. And trustees must never 
assume the ostensible ownership of the tyust property. But appearing 
only as trustees, they are bound to exercise all that care and discretion 
over the property that a provident owner would himself observe. And 
they are liable to all the duties and impositions which the law casts 
upon mere ordinary individuals in similar circumstances. 

Whenever trustees violate their duty, whether public or private, either 
by fraudulent alienation, by refusing to give possession to the cestuique 
trust (where the latter is competent to take possession &c.), by endea- 
vouring to evict him improperly, by neglecting to receive and pay over 
the rents and profits of land, or by renising to convey, at the requ^ 
of the party entitled to call on him to do so, or are in any other man- 
ner, in the management of the trust property, guilty of fraud, misrepre- 
sentation, concernment, or other wilful misconduct, or even negligence 
or want of due caution, or omit doing what is plainly beneficisd for the 
estate, a court of equity will give relief to the cestuique trust. 

1 Willii on Trustees, 121 — 16S. 
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It is also the duty of trustees tp mve the parties interested accurate 
information of the disposition of me trust property^ to keep correct 
accounts ready to be rendered, and to invest monies which are not 
otherwise required. If this is neglected from an improper motive, the 
court will visit them with the costs of suit personally, and the payment 
of interest on money in their hands, generally at the rate of four per 
cent at least. If the fund invested be the produce of real estate, 
the court will also in general <}irect that annued rests shall be made in 
their accounts so as to charge them with compound interest. But this 
is seldom or never done where it arises from personal estate. ^ 

They are also bound to invest money in real or government, and not 
on personal securities, or else they will be liable for any loss that may 
occur.’^ But if the founder of the trust had left property on personal 
security, without any direction for a change of it, the trustees are jus- 
tified in leaving ^t so invested. They are sometimes enabled to lend 
on personal security by the terms of the trust deed or will; but even 
then they run great risk, unless great discretion is used, as for instance, 
if they lend on bond, or mere bill of exchange; or the like. And as 
the court of chancery only adopts (in general) the three per cent con- 
sols as a mode of investment, trustees may be liable to make good any 
diminution of the interest of other funds, if they think proper to run 
the risk of such an investment. They should therefore resort to the 
three per cent consols, or to the reduced bank annuities only, whereby 
they will avoid all risk. 

It has been said to be a breach of trust on the part of the trustee to 
sign the certificate of a debtor to the trust who has become bankrupt, 
umess be has the consent of the cestuique trust. At law, if trust 
money be laid out by the trustee in purchase of any chattel, the chattel 
or other produce of the money may be claimed by the cestuique trust ; 
and in equity they may elect whether they will take the produce or hold 
the trustee personally responsible. 

If a trustee part with the trust fund, even to one of the cestuique 
trusts, or with his consent, to the injury of the others, that cestuique 
trust who received the benefit is first to be resorted to, to make good 
the loss ; but if such cestuique trust be a married woman, her consent 
will not afiect her rights against the trustee. 

Trustees are generally exonerated from the consequences of acciden- 
tal loss, provided they have taken all due and reasonable care to avoid 
it. And where they have properly left money in bankers’ hands, and 
a failure ensues, or where they entrust another from necessity or ac- 
cording to asual custom, they will not be held responsible. But if they 
place money in bankers’ hands mixedly with their own private funds, 
they are liable in case of the bankers’ failure, especially if they haVo 
received interest on it.^ And if a trustee confide entirely to a solicitor, 
he is liable for the solicitor's defaults. 

They roust sell property under the most advantageous ciroum- 
ttances, or courts of equity will stop or annul thp sale, bolding the 
trustee liable for the loss and costs, if any. 

' See AttGen. v. Solly, 2 Sim. 518. * A trustee should avoid mixing trust 

* See Shepherd v. Mouls, 4 Hare. 500 ; moneys with his own. M^land v. Gmy* 
Watts y. Girdlestone, 6 Beav. m i Cballon 2 Coll. 295. 

V. Shipham, 4 Hare. 655. 
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Trustees are not chargeable for the acts or receipts of their co-trustees, 
except where they have expressly bound themse^es to be so, or where 
their misconduct or inactivity has thrown such a responsibility upon 
them. In this respect they dijffer from executors. Every executor 
may act independently of his co-executors 5 and when they join in 
signing receipts, each of them is held answ^erable for the whole sum. 
But as one pf several trustees cannot give a discharge, and as every 
person who pays money to the credit of a trust estate may require all 
the trustees to join in riving him a receipt, only those into whose 
hands the money actually came will be answerable for it. jNever- 
theless, trustees who have joined in signing a receipt are prima facie 
considered as having received the amount; and those who mean 
to exonerate themselves from that inference should show that the 
money acknowledged to have been received by all the trustees was in 
fact received only by some or one of them, and that they merely joined 
for the sake of conformity. And the rule, that trustees are not liable 
for losses occasioned by the misconduct of their co-trustees, does not 
extend to cases where it has been through their own default or negli- 
gence that their co-trustees have unnecessarily been invested with the 
power which has enabled them to occasion the loss. 

As a trustee is answerable for any misapplication of the trust fund 
by his co-trustee when it has been occasioned by needless confidence 
which he has reposed in him, so will he also be liable for misconduct 
which has been connived at by him, although he has derived no 
advantage from it. 

The responsibility of a trustee amounts only to a simple contract debt, 
unless he acknowledges it by specialty. If the trusts be a trader at 
the time of his death, or if his debts are charged on his real estate by 
will or otherwise, the cestuique trust will be entitled to the benefit of 
these circumstances. 

Removal of Trustees. 

Courts of equity will remove trustees in all cases of misconduct or 
of inability or refusal to act, or where the interests of the cestuique trust 
demand it ; as where a trustee is guilty of breach of trust, or absconds 
on a charge of forgery, or being a female if she marry a foreigner, or 
if a trustee go abroad, or where co-trustees refuse to act with liim, or 
where he becomes infirm and is desirous of being discharged.* 

The 6 Geo. IV. c. 16, § 70 empowers the lord chancellor, where a 
trustee becomes bankrupt, to appoint a new one in his place; and the 
Court of Review has now the same power. In some cases the court 
requires that a reference should be made to the master or other officer 
of the court to ascertain the fitness of the person proposed ; but where 
the trust fund is small, a reference is dispensed with.* ^Failure of duty 
on the part of a trustee, from a misunderstanding of it, is not a ground 
for removal.^ If a party wishes to be discharged from the trust, a 
reference is sometimes directed, to inquire if he is accountable for any 
acts done by him in the character of trustee; and if not he will be 
discharged.^ 

» Willis on Trustfios, 167, 198. ♦ AM. Gen . Cooper’s Co. 19 Yes. 198. 

* 1^ the cases, Willison Trustees, 199. * 6 Yes 4Sx 

a Exp. Inkersole, 2 G. & J. 230. 
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CHAPTER XXVIL 

9f 9vnntotft attH SUrminiittriitariK^ 


Thbrb is no character or situation, perhaps, which requires so much 
precaution as that of an executor or administrator. 

An executor is he to whom the execution of a man’s last will or 
testament is confided by direction of the testator himself expressed in 
such document; except in the case of an executor de son tort, who 
takes upon himself the office by intrusion, and thereby becomes liable 
to all the trouble and responsibility of the office without any of its 
advantages. The appointment of an executor is essential to the making 
of a will or testament of personal estate. As far as the will relates to 
real estate, the executor (if he have any thing to do with such estate) 
is, properly speaking, a trustee or devisee in trust, and it is in that 
character he carries the trusts into execution. 

In general, all persons are competent to sustain the character of 
an executor. Thus the king may be executor, though he may 
appoint others to act for him ; so may corporations. Ao infant may 
be so appointed even while en ventre sa rnsre; but by 38 Geo. III. 
c. 87, § 6, he cannot act till twenty-one, till which time an adminis- 
tmtor durante minori estate must be appointed. So a married woman 
with her husband’s consent ; an alien friend or enemy, here under safe 
conduct; a person outlawed or attainted ; paupers, or insolvents. A 
disability, however, arises from the party being guilty of certain of- 
fences against religion, or from his being the subject of a foreign 
country resident there, or being here without licence, or from a party’s 
going and residing abroad, or from intellectual incompetency. And 
persons excommunicated. Popish recusants, Roman Catholics refusing 
to take the oaths of allegiance and abjuration, persons denying the 
Trinity, are all disqualified. 

An executor is either appointed by the testator’s will (actually or 
constructively), or he becomes such by assuming the office by his own 
intrusion or interference; in which latter instance he is styled an 
executor de son tort. 

Constructive appointment is where, without expressly naming or 
appointing a party executor, the testator recommends or commits the 
duties of executing the will to him, or by conferring on him those 
rights which pr^rly belong to the office. The appointment may also 
be absolute or qualified : absolute, where he is so constituted certainly, 
immediately, and without restriction in regard to the testator’s effects 
or limitation in point of time; qtudijied, as where he is appointed exe- 
cutor at or up to a given period, or in regard to certain parts only of 
the effects. 

The appointment may be solely, or in conjunction with others m 
which latter case they are all regarded as one person in law. 
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Executor de son tort , — A party becomes executor de son tort (or 
in his own wrong) by taking possession of and converting assets to nis 
own use ; living in the house, and carrying on the testator’s trade \ 
paying mortgages, debts, or legacies ; maintaining suits on behalf of 
the estate ; and by a variety of other modes. But merely performing 
acts of humanity or necessity to the testator’s family or estate (such as 
locking up goods, burying the deceased, or providing necessaries for 
his children or cattle) will not amount to such an intermeddling as would 
••ender the party liable to be sued as an executor de son tort. 

We may here observe that an executor de son tort cannot retain for 
his own debt out of the assets, as we shall presently see that a righttul 
executor may. A wrongful and rightful executor only differ in re- 
spect that the first is to take no benefit by his own wrongful interfe- 
rence ; but as regards other creditors, there is no difference. And an 
executor do son tort, as well as a rightful executor, may administer the 
assets in due course of law, and in doing so stands in precisely the 
same situation as a lawful executor. 

An executor derives his title from the will; and therefore at the 
moment of the testator’s decease his right is complete, and, before 
obtaining probate of the will, he may exercise every act which is in- 
cident to his office, such as arranging the funeral, taking possession of 
the estate wherever he can find it (though he should do so peaceably), 
paying and releasing debts, selling and disposing of the property, com- 
mencing actions or suits, and the like. 

Before, however, he can bring an action to trial, or a suit to a hear- 
ing, he must have obtained probate, so as to maintain his title in court; 
and if obtained before hearing, the probate relates back to the time of 
issuing the writ. The prohaie is the legal proof of the will, of which 
we shall say more presently. 

Administrators , — An administrator is one to whom the law entrusts 
the distribution of a deceased person’s estates and effects, where the 
party dying (who in this instance is called the intestate) has either left 
no will or other special directions as to such distribution, or where the 
party whom the deceased appointed executor is incompetent, generally 
or temporarily, or refuses to take the office upon himself. In the first 
instance he is simply termed administrator. In the others he is either, 
2dly, administrator pendente lite, being appointed by the spiritual 
courts during the pendency of a suit either to establish the rig;hts to 
administration or to controvert the alleged existence of a will; or 
3dly, he is administrator durante minori mtatCy that is, during the 
minority of a person appointed executor, or entitled to take out admi- 
nistration ; or 4thly, he is administrator cum testamento annexe^ that 
is, where the deceased left a will, and either appointed no executor, or 
where the executor appointed declines to act, or dies before he obtains 
probate of the will ; or else, 5thly, he is administrator de bonis non 
administravitf that is, where an executor or administrator dies, with- 
out leaving any representatives on whom the trust devolves, and there 
is property of the original testator or intestate not yet disposed of; or 
6thly, he is administrator durante ahsentid, that is, one appointed 
for the convenience of the estate during the temporary absence of the 
proper executor or administrator. 
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Administrators are the officers of the ordinary, whose jurisdiction it 
is to sec to the due distribution of the estates of deceased persons. 
The appointment in all cases takes jplace by the ordinair granting letters 
of administration to the particular individual, of which more hereafter. 

In the second, third, and sixth instances of administration, as the 
appointment is simply for the benefit and protection of the estate, 
it is purely discretionary in the ordinary whom he- will invest with 
the office; but in the first, fourth, and fifth instances, it is a matter 
of right in some parties to have themselves so appointed. Such 
parties are the next of kin of the deceased. Who are such next of 
kin will more clearly appear when we come to treat of the mode of 
distribution which the law has diiccted of the intestate’s effects. It 
may be observed, however, that though the ordinary is compellable 
to grant administration of the goods and chattels of the wife to the 
husband or his representatives, yet of the husband’s effects he may 
grant administration either to the widow or the next of kin, or to both 
at his discretion ; and though, among the kindred, those are to be pre- 
ferred that are the nearest in degree to the intestate, yet of persons in 
equal degree the ordinary may take which he pleases. Therefore, in 
the first place the children, or, on failure of children, the parents of the 
deceased, are entitled to the administration; then follow brothers, 
grandtathers, uncles or nephews, including the females of each class re- 
spectively ; and lastly, cousins. The half blood is admitted to the 
administration as well as the whole; the brother of the half blood shall, 
therefore, exclude the uncle of the whole blood ; and the ordinary may 
grant administration to the sister of the half, or to the brother of the 
w^hole blood, at his discretion. 

Distribution of an Intestate’s Effects , — By the 22 & 23 Car. II, 
c. 10 (commonly called the Statute of Distributions) it is enacted, that 
the remainder of the personal estate of a person dying intestate, after 
payment of debts and funeral cxpences, shall, at tlie ex])iration of 
one full year from the death of the intestate (wdiicli time is allowed 
for the purpose of paying a due regard, as the statute expresses it, to 
the creditors), be distributed in the following manner ; viz. One third 
part thereof shall go to the widow of the intestate, and the residue 
be divided in equal proportions among his children ; and, if any of 
them are dead, the share of such shall go to their legal representatives, 
that is, their lineal descendants. If there are no children, or legal re- 
presentatives of them existing, then one half the estate shall in all cases 
go to the widow, and the other half be distributed equally among all 
the next of kindred to the intestate in equal degree, or the represent- 
atives of such of them as may happen to be dead, if such next of kin 
are brothers and sisters, but not else ; the representatives of no other 
relations being admitted, except of children, brothers, or sisters. If 
there is no widow, the whole estate shall be divided among the children. 
If there is neither widow nor children, the whole of the estate shall be 
distributed among all the next of kin in equal degree, or their repre- 
sentatives, if, as before observed, such next of kin be brothers or sisters. 

Out of the above rule of distribution all such children are excepted 
(except the heir at law) as may have had any estate settled on them by the 
intestate in his life-time, or may have been advanced by him, by mar- 
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riage portiong or other gifts, equal to the share which would be due to 
them under such distribution. But if the estate or portion m given them 
by the intestate in his life»time is not equal to their distributive share^ 
they or their representatives are then entitled to so much only of their 
father’s estate under this statute as will make the shares of the children 
as equal as possible. The eldest son and heir at law, however, or any 
other son who may be heir by particular custom, as the youngest son 
under the custom of Borough English, though he may have land by de- 
scent of ever so large a value, and though he may have had land given 
him by his father (tne intestate) in his life-time, is nevertheless entitled 
to his proportion of the personal estate equally with the other children. 
But if the heir at law nas had any advancement from his father in 
money y he must, like the other children, allow for that, to make his 
share of the personal estate equal with their’s. 

In all cases where children have been advanced in their father’s life- 
time by gifts of a marriage portion or otherwise, and the father after- 
wards dies intestate, if this marriage portion is not equal to the share^ 
due under the Statute of Distributions, the rule is, for such children to 
allow what they have so received to be part of the personal estate of 
the deceased, and then to take their, distributive share out of the whole. 
Thus, if a man dies worth 2000/., leaving three daughters, one of whom 
in his life-time has received 500/. from him, in order to make an equal 
distribution under the statute, the advanced daughter must bring this 
500/. into hotchpot, that is, mix it with the other personal estate of the 
father, making that by this means the sum of 2500/., to one-third part 
of which each daughter is entitled, or 833/. 6«. Sd. and which the 
two imadvanced daughters will accordingly receive out of the 2000/., 
the estate of the father at his decease, thereby leaving the sum of 
338/. 6s. Sd. for the advanced daughter, which, with her former portion, 
will make her share equal to that of the others. It is to be remem- 
bered, that where the intestate leaves a widow, her third part or share 
is in all cases to be in the first place deducted out of the whole personal 
estate, before any distribution is made among the children. 

A man’s nearest of kin (who take his personal estate, under the 
above statute, together with his widow, in tne proportions before men- 
tioned, or, in case there is no widow^ the whole of such estate) are, in 
the first place, his children and their representatives, who are particu- 
larly provided for in the act In case there are no children, but only 
grandchildren, then the personal estate belongs to such grandchildren. 
If he leaves no wife, children, or grandchildren, or issue of them, and 
his father is living, such father takes the whole of his personal estate. 
If his father is dead, then, by the 1 James II. c. 17, his mother (if he has 
no brothers and sisters) takes the whole; but if he leaves biwiers and 
sisters, the mother and they divide his efibcts in equal proportions; 
whether such brothers and sisters are of the half or the whole bloody 
this making no difference in the succession to personal estate^ If ho 
leaves a wife, and; also a mother and brothers and sisters, the wife has 
one-half of his eft^ts, and the remainder goes to his mother, brothers, 
and sisters equally. If his wife, ftither, and mother are all dead, then 
between all his brothers and sisters equally, and the children of such 
of them as may be dead; and if be has only one brother or sister, the 
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Iirhole estate goes to such one. If he has neither children^ father, 
mother, brothers, nor sisters, it goes to the grandfather, or if he is dead, 
the grandmother.’ If none of these are living, then such of his uncles 
and aunts, and nephews and nieces, as may be living at his death, take 
his personal estate equally amongst them. Lastly, if there are none ot 
the above relations, his first cousins take it equally, share and share alike. 
But no person is ever admitted to take as a representative of another, 
except the issue of the intestate's children, or the children of his brothers 
and sisters. 

In order to elucidate and explain the above, a few observations may 
be necessary. And 1st, It is a rule, that in all cases where there is 
only one person who is next of kin to the intestate, tliere being no other 
relation m equal degree^ that one person takes the whole, as if there be 
but one child, or if there be no children and only one grandchild, and 
as in the case above mentioned of the father of the intestate. 

2dly, Where representation is allowed, all the children of such do- 
ceased person as may be entitled to a share take such their parent's 
share among them all. As if a man dies intestate, leaving two children, 
a grandchild by another of his children, and two grandchildren of an- 
other, each of his two children take one-fourth part, the grandchild of 
one of the deceased children another fourth part, and the two grand- 
children of the other deceased child have the remaining fourth between 
them. The reason of this is, that the grandchildren do not take this 
share in their own right as next of kin, but as representatives of their 
deceased parent, they are here said to take stirpe.% or according 
to their roots, all the branches having the share which their root, w^hom 
they represent, would have had if living. But if a man leaves only 
grandchildren (as, for example, two grandchildren by one son, three by 
another son, and five by a daughter), here each of the grandchildren 
take one-tenth part, because in this case they claim tlieir share in their 
own right as next of kin, and all are so in an equal degree : they are 
thus said to take per capita, 

3dly, So if a person dies without children, grandchildren, father, or 
mother, and his estate is divided between his brothers and sisters, and 
their children, the same rule is adopted as in the above case of children 
and grandchildren ; as if there are two brothers, one sister, and three 
nephews and nieces (children of a deceased brother or sister), here the 
two brothers and the sister living each take one-fourth part, and the 
three nephews or nieces the remaining fourth between them, as personal 
representatives of their deceased parent. But if there are only ne- 
phews and nieces living, then they take the whole in their own right 
per capita, dividing it equally among them, and not per sttirpes, or ac- 
cording to their roots. 

4thly, If there be neither children, grandchildren, father, mother, 
brothers, nor sisters, but a grandmother living, she takes the whole of 
the estate, and his uncles and aunts (if he has any) do not share with 
Ijer, contrary to the case of his own mother and brothers and sisters. 

5thly, In case of the intestate leaving only uncles and aunts and 
nephews and nieces (children of a deceasea brother or sister), the 

Vi? ? where the next of kin were a mother by themother*8Bide, it was determined 
f|;randfather by tlie father’s side, and a grand- they should each take hdf of the estate. 
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uncles and aunts take equally with the nephews and nieces^ being all 
next of kin in equal degree, 

6thly, If the intestate leaves his wife with child, such child, when 
born, shall have an equal share with the other children, or such other 
share as it would have been entitled unto if bom and liying at the 
time of his death. 

The following table shows the manner in which the Statute of Dis- 
tributions operates in almost every instance that can occur : — 


A Table showing how the Personal Estate qf an Intestate is to be distributed. 


If the InteaUte lias left 


Wife and child or children, 


Wife and no child, 


Hi« EtUte It divided M foUo«*8: 

One-third to wife, rest to child or children 
and if children are dead, then to their re- 
presentatives, that is, their lineal descend- 
ants ; except to such child or children (not 
heirs at law) who had estate by settlement 
of intestate in his life-time equal to oth^ 
^ shares. 

rHalf to wife, rest to next of kin in equal 
degree to intestate, or their legal repre- 
sentatives. 


No mk or child, { 

Child, children, or representatives of them. All to him, her, or them. 

Children by two wives. Equally to all. 

If no chila, children, or representatives of | Aft to next of kin in equal degree to iii- 


them. 

Child and grandchild, 

Husliand, 

Father, and brother or sister. 

Mother, and brother or sister. 

Wife, mother, brotheis, sisters, and nieces. 

Wife, mother, nephews, and nieces. 

Wife, brothers or sisters, and mother. 

Mother only. 

Wife and mother. 

Brother or sister of whole blood, and brother) lyoth, 

or sister of half blood, f j 

Posthumoiffi brother or sister, and mother. Equally to both. 
Po^umo^ brote orsigte^and biotheror) 
sister bom in life-time of fethe^ ) ^ 

Father’s fether and mother’s mother. Equally to both.* 

Uncle or aunt’s children, and brother or) to all 

sister’s children, . f ^ , 

Grandmother, uncle, or aunt. 


testate. 

j Half to child, half to grandchild, who takes 
1 by rraresentation. 

Whole to him. 

Whole to fethor. 

Whole to them eqiially. 
cHalf to wife, residue to mother, brothers, 
I sisters, and nieces. 

f Two-fourths to wife, one-fourth to mo- 
< ther, and other fourth to nephews and 
( nieces. 

C Half to wife (under statute of Car. 11.), half 
) to brothers or sistere, and mother, 
j Whole, (it being then out of the statute of 
1 2 Jac. II. c. 17.) 

Half to wife, half to mother. 


Two aimts. n^hew and niece, 
Uncle, ana deceased uncle’s child. 


All to grandmother. 
Equally to all. 

All to uncle 

Uncle'by mother’s side, and deceased uncle) ^ 

or aunt’s child, f ^ 

Nephew by broth^,andnephewby half sister. 


_ ^ , ^ ^ , Equally per oapUa, 

S Whole, the nephews and nieces taking per 
Brothers or sisters, and nephews or nieces, -J gUrpeSf and not per capita. 

Nephew by deceased brother and nephews) Each an equal ^are per ecipita, and not 
' * ■ ’ * ’ ■ ) per stirpes. 


per sarpes. 
Whole to orother. 


and nieces by deceased sister, 

Brother and grand&ther, 

Brother’s grandson, and brother’s or sister’s) m day^hter 
daughter, ) ^ 

Brother and two aunts, To brother. 

Father and wife, 


Half to father, half to wife. 
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Itivill be observed that this statute secures as jus^a distribution of the 
personal assets as under ordinary circumstances would probably be di- 
rected by the most deliberate will; and iii general the word relations in 
a will is construed by reference to the Statute of Distributions. 

Before quitting this subject it will be necessary to say a few 
words on the customs of the city of London, of the province of 
York, and of other places haying peculiar customs of distributing in- 
testates’ effects. There were formerly in different parts of the king- 
dom, particularly in Wales, in the province of York, and in the city 
of London, several customs, the remains of the old common law, 
which prevented persons from disposing of more than one-third part 
of their goods and personal property ; which restriction continued till 
very modern times, when, in order to favour the power of bequeathing, 
and to reduce the law throughout the whole kingdom to one uniform 
standard, three acts were passed (the 4 & 5 W. & M. c. 2, explained 
by 2 & 3 Anne, c. 5, for the province of York ; 7 & 8 Wm. III. c. 38, 
for Wales; and 11 Geo. I. c. 18, § 17, for London), whereby all 
persons within those districts^ as well as elsewhere, are now enabled 
to dispose of the whole of their estate hy willy and the claims of 
widows, children, and other relations to the contrary are totally 
barred. But although in these places the restraint which persons were 
formerly laid under by these customs, with respect to devising, has 
thus been removed, yet the Statute of Distributions expressly excepts 
and reserves these customs, and they still re^nain in full force, so far 
as respects the distribution of the estates of such as die without will. 
The mode of distribution, therefore, according to these customs, we 
shall now proceed to notice. 

In the city of London and province of York, the effects of the intes- 
tate, after payment of his debts, are divided in the following manner; 
viz. If the deceased leaves a widow and children, his personal estate 
(deducting the widow’s apparel and furniture of her bed-chamber, 
which in London is callea the widow's chamber') is divided into 
three parts, one of which belongs to the widow, another to the chil- 
jren, and the third to the administrator; if only a widow, or only 
children, they respectively in either case take one half, and the 
administrator the other half ; if neither widow nor child, the ad- 
ministrator has the whole. This share thus given to the adminis- 
trator, and called the dead man's party the administrator used to 
apply to his own use, till the statute 1 J ac. II. c. 17 declared that the 
same should be subject to the Statutes of Distributi<^ ; now, there- 
fore, this one third part is distributed in the same manner, where these 
customs prevail, as the whole of the estate is in other cases of intes- 
tacy. So that if a man dies worth 1800?., leaving a widow and a child 
or chirdren, the estate shall be divided into three parts; of these three 
j)arts the widow shall have one, or 600?., by tne custom, and the 
child or children another 600?. also under the custom, and the re- 
maining third or 600?. (being the dead man’s share) is to be divided 
as directed by the statute, tnat is, one third to the widow, and the 
remaining two thirds to the child or children ; so that in the whole 
the widow has 800?., and the child or children 1000?.; which 1000?. 
is to be divided among the children, if more than one, or, if there 
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IS only one child, td^belong to such one. If 1^ leares a widCw and no 
child, the widow shall have three-fourths of the wh<^le personal estate; 
that is, one half of the whole by the custom, and naif of the re- 
maining half under the statute ; and the remaining one-fourth part 
shall under the statute be distributed to the next of kin. If, however, 
the wife be provided for by a jointure before marriage in bar of her 
customary part, she is not entitled to any thing by virtue of the cus- 
tom ; but sne will nevertheless have her share, under the Statute of 
Distributions, of that one-third which the custom gives to the admini- 
strator, and which he is directed to distribute accordingly, unless 
she is barred of that by special agreement. And if any of the chil- 
dren are advanced by the father in his life-time with any sum of money 
(not amounting to their full proportionate part), they must allow for 
that to the rest of the brothers and sisters, in the same manner as has 
been mentioned with respect to distribution of the whole estate under 
the statute, but not to the widow, before they are entitled to any benefit 
under the custom ; and if they are fully advanced, the custom entitles 
them to no further dividend. 

Thus far, in the main, the customs of London and of York agree. 
But, besides certain other less material variations, which it would be 
here needless to mention, there are two principal points in which they 
considerably differ. One is, that in London the share of the children 
(or, as it is called, the orphanage part) is not fully vested in them till 
the age of twenty-one, before whicn they cannot dispose of it by will ; 
and if they die under that age (whether married or not), their share 
survives to the other children ; but at the age of twenty-one it becomes 
their absolute property, and may be disposed of by will, or, in case of 
their dying without will, distributed under the statute, like their other 
personal estate. The other difference is, that in the province of York 
the heir at common law who inherits any lands, either in fee or in tail, 
is excluded from any filial portion, or reasonable part. 

In all the above cases, by children must be understood legitimate 
children, e. such as are born in lawful wedlock; a bastard being 
in law accounted the son of no one, and therefore incapable of taking 
by descent or under the Statute of Distributions. And if a bastard, 
who can have no relations or next of kin (except his wife and children^, 
dies intestate, without a wife or any issue (children or grandchildren), 
leaving a personal estate, in this case the crown is entitled to such per- 
sdnal estate, and administration thereof v^ill be granted to any one 
whom the crown shall appoint by letters patent, ana which is generally 
to such persons as appear to have the most equitable claim. 

If a married woman dies without any will (as she generally must), 
administration of all her goods belongs of right to her hushed, as 
her next of ‘kin, or most lawful friend, within the Statute of Distri- 
butions. And this is confirmed by the 29 Car. II. c. 3, which 
enacts that the Statute of Distributions shall not extend to the estates 
of married women who shall die without will, but that their husbands 
may demand and have administration of their rights, credits, and 
, other personal estate, and recover and enjoy the same as they might 
have done before the making of that act; and the husband is accord- 
ingly entitled the whole personal estate, and becomes her personal 
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representative to all intents and purposes. An^ if the husband di^ 
after the wife, before administration taken out by him, his executors 
or administrators, and not the wife’s next of kin, are entitled. 

But where the wife is executrix to another, then, as to the goods 
which she had in that capacity, administration must be granted to the 
next of kin to the person to whom she was executrix, his personal 
estate belonging to them. 

General Rules for the Guidance of Executors atid Administrators, 

Immediately on the death of the deceased, and before it is known who 
is executor, any person may, without risk, adopt means to secure the 
property and the will, or perform any other work of humanity or 
necessity, without rendering himself liable as an executor de son tort. 
The safest course, hoAvever, for a stranger to pursue, where the pro- 
j)erty is considerable, is to obtain letters merely ad colligendum hona 
defunctiy which only authorizes the securing of tlie property. Courts 
of equity will not appoint a receiver until letters of administration 
are taken out, unless good cause is shown for the delay. The executor’s 
duty is to preserve all specific articles bequeathed, and not to sell 
them, unless there is clearly insufficient to pay debts without, in wffiich 
case he may sell them. 

If the executors neglect to secure property, or suffer personalty to 
remain more than six days on the land of the deceased which devolves 
on some person other than the executor, they are liable to the conse- 
quences personally. They may, after proper application, enter the house 
of the heir or devisee &;c. to takeaway personal property, but cannot break 
open chests &c. for the purpose, but must resort to law. They are not 
bound to give an inventory or receipt for property thus delivered up. 

As to the rcill, by the 7 & 8 Geo. IV. c. 29, § 22, if any person 
shall, during the testator’s life, or afterwards, steal, or for any fraudulent 
purpose destroy or conceal any will, codicil, &c,, he is liable to seven 
years transportation, or fine and imprisonment, as for a misdemeanor. If 
criminally withheld, a magistrate may interfere for its being delivered 
up ; if not criminally, the spiritual court is the proper jurisdiction. A 
solicitor has no lien on it for costs or otherwise. 

A person who, from nearness of relationship or other circumstances, 
may reasonably suppose himself appointed executor, may open the 
mil on the testator’s decease ; but the discreet course is to convene all 
the nearest connexions of the deceased, who should be present at the 
reading of the will. 

. The executor, or ejected administrator, must, within a reasonable 
time, provide for ihcjuneral and burial of the deceased, unless he has 
directed his body to be given for dissection. It is a vulgar error to 
suppose that a creditor can arrest the body of a deceased debtor ; as 
also, that the passing of a funeral over a private right of way makes it 
a public one. 

If a husband neglects to bury his wife, a stranger may do so, and 
obtain reimbursement from the husband, even though she lived apart 
from him, and had a separate maintenance ; or if the executor be ab- 
sent, a stranger may act in like manner, and charge such executor. 
The funeral should be conducted in a style adapted to the rank and 



I Executors and Aiiministra^i. 431 

means of the testator ; but if he were insolvent, 20/. is all that execu- 
tors or administrators would be allowed to charge as against creditors. 
In Lord Holt's time, the only expences allowed in funerals of insolvent 
persons as against creditors were for the coffin, ringing the bell, and 
fees to the parson and clerk and the bearers; to whimi Dr. Burn adds, 
for the shroud and digging the grave. Nothing is allowed for the pall 
or ornament, or for feasts or entertainments, nor for family mourning. 

Besides the acts that have already been alluded to as what an exe- 
cutor may do before probate, it is his duty to present for payment bills 
or notes (the property of the deceased) at the exact time when they 
fall due, and to give immediate notice of dishonour. 

An executor may be sued, if he has acted, before probate. And 
service of notice to quit on a widow, before administration granted, is 
sufficient. It has been held, that an expected administrator may file 
a l)ill in chancery, although he cannot sue at law, before letters of ad- 
ministration are granted, and that, provided he obtain them at the hear- 
ing, it is sufficient. 

An expected administrator may also in general, before obtaining 
letters of administration, do all such acts as have been expressed to be 
pro])er for an executor to do before probate ; and such preliminary 
steps may often be obviously necessaiy, as letters of ;idministration are 
seldom issued till after the expiration of fourteen days from the death. 

An executor or administrator should, as soon as ])ossible after the 
death, cause an inventory and valuation to be made of the personal 
estate of the deceased up to the time of his death, by two competent 
and disinterested persons, usually sworn appraisers, who should sign 
tlie same, in case they muy be required afterwards to authenticate the 
valuation; and this should be done before any sale or disposition is 
made of the property ; and the executor or administrator is required, 
by 55 Geo. III. c. 184, § 38, to swear that the value of the property is 
under a certain amount. Such inventory is now not exhibited in the 
spiritual court, unless upon citation for that purpose; and the right of 
such citation may be lost by length of time. 

Executors and administrators should also, as soon as possible, as- 
certain (by advertisement or otherwise) wdiat debts were owing by and 
to the deceased, and of the latter, whether they are good or bad. In 
the offer to pay debts due by the deceased, great care is requisite that 
the executor or administrator do not make a personal engagement, so 
as to render himself individually responsible. 

Executors should, as soon as they have ascertained the probable 
amount of the personal estate/ take out probate of the will. They are 
liable to 100/. penalty, and ten per cent on the property, if they do not 
do so within six months after the death; but in case of dispute as to 
the right to probate, two months after settlement of it is allowed. 

If the property is sworn under its value, and there is no fraud, the 
additional duty may be paid ; and so if it is sworn to above its value, 
part of the duty may be returned. It does not seem that desperate or 
doubtful debts need be included in the amount sworn to. 

With respect to where application should be made for probate or 
letters of administration, this depends on the locality of the property. 

* Chit. Gen. Prac. 523 — 5. 



Xf il te all ia one |]iko% tfaea it mmtirn olrttincd the jeijsdiction 
of Aai paiticolar diocese; biit if m (jU^ pro- 

peitf to me amount of fiL mine) in aevml diooeie% tlimi it mni^ be 
obtained in the Metropolitan PrmgKti^e Ofioe of C^terbary^ if ail 
the property is in that province; or m York, if thene; or of bc^h, if in 
both provinces. 

Land devised to pay debts is not regarded as bom mtab&m at all, 
being mere equitable assets. But simple contract debts, bills of ex- 
change, notes, and other choses in action due to the deceased, are hma 
nc^abHia of diat diocese where the debtor resides* ISiere are some 
nice distinctions as to what diocese under certain cireuiastaneoa tibe 
property belongs to. 

On obtaining probate in the common form, the execntor, with two of 
the witnesses of the will (if living), and usually with his proctor, {»«« 
s^ts the original will to the judge, and proves it; the executor m^es 
aiSSdavit duly to administer accormng thereto ; and the judge thereupon 
annexes his probate and seal thereto. The will is deposited in the re- 
gistry of the ordinary of the metropolitan, and a probate copy on parch- 
ment is delivered to the executor, with a certificate of its being proved, 
which are termed the probate copy and probate. The executor then 
swears as to the fimount of the property; and this is primd Jude 
evidence for and against the executor of such amount. 

Probate to one executor is good for all co-executors, unless they 
fbrmally renounce. 

Administration is not, in general, obtained until fourteen days after 
the death, and is granted in pretty nearly the same manner. Proof is 
required of the right to take it out; and a bond is also taken, with two 
sureties, in about double the amount of assets sworn to, for faithful 
administration; and on it parties injured may in general sue, by means 
of its assignment to them. An administrator, after obtaining letters 
of administration, stands in most respects in exactly the same situ- 
ation as an executor. 

Executors and administrators should, as speedilv as possible, oolleet 
in the deceased’s estate and effects, and reduce them into moneiy as 
speedily as possible, unless otherwise directed by the will. If they cany 
on the deceased’s business, the profit belongs to the estate, while thie 
loss falls on themselves, unless they do so under the direction of the 
Court of Chancery, or merely for the purpose of winding up the afiaiie. 
We have already seen as to their duty of investing properly. It* m 
their duty to prosecute, by suit or action, all claims which the deeeaied 
had against other parties, and to defend those against the decaaaed 
which are not ended by his death (as all personal actions are); but, 
in all cases of doubt or difiiculty, they should take the voice of those 
interested in the property before doing so. 

Executors are in general allowed Uieir costs out of the estate, where 
they act righteously and with a tolerable degree of pmdeiie% even 
though unsuccesrful, especially in equity. They shoula not, bowever^ 
refer a dispute to arbitration, at least without restriotii^ the aihStoalor 
fsciin awaking against them personally. Nor, indeed it U refinsence 
elm, with that qualification, but without the consent of creditors and 
legatees and of the next of kin, .’^vudent; for if an executor refer 
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generally, and the arbitrator should award him to pay, he will be per- 
sonally liable. So if an arbitrator should award mat a debt claimed 
by an executor as due to the estate is not due, and the same be thereby 
lost, the executor will be personally liable to pay the amount. Also 
if an executor compromise or give time, or take a new security, and 
the debt be thereby lost, he must sustain it. But an executor, to get rid 
of a bad tenant, may release an arrear of rent, and even give him money 
out of the assets to obtain possession ; and if it appear that he acte^ 
J)ond fide and did what he considered for the best, he will be allowed 
tlie same. 

Executors and administrators should always be ready to account; 
but filing a bill in equity, after a proper demand and neglect or refusal, 
is the only means of forcing them to do so. 

If there is any fair doubt of the solvency of an executor, a court of 
equity will call upon him to give security, or else will restrain him from 
managing the estate, and appoint a receiver for that purpose. 

Of Qemral Compromises with Creditors. — An executor ^when 
there arc not assets enough to pay all the creditors) ought, even without 
a bill filed, to convene a meeting of creditors, and propose an equal 
distribution ; and if, upon the faith of an agreement to that effect, he 
execute an assignment of assets, one of the creditors who assented can- 
not afterwards refuse to come in, nor can he sue the executor.^ 

Of Retaining. — As an executor or an administrator cannot sue 
himself, the law allows him, when he has been legally invested with his 
representative character, to retain, out of any assets that may come to 
his hands, to the extent of all funeral and testamentary expences and 
debts that have been legally paid by him out of his own pocket, and 
also any debt due to himself, before he pays any other creditor in equal 
degree. It has long been an acknowledged principle in courts of equity, 
that an executor paying to creditors as much as the value of his tes- 
tator's personal assets, acquires an absolute right to them. Indeed, 
this principle equally extends to trustees of real estate; though, in 
general, a trustee is not allowed to purchase any part of the trust. And, 
for the same reason, he may retain his own debt, notwithstanding a 
decree has been made in a suit by other creditors for administration of 
assets equally, and notwithstanding assets out of which he seeks to 
retain his debt came to his hands after the decree ; but he cannot retain, 
in respect of his own debt, any assets against a creditor of a higher degree. 
It would even seem that an executor may retain a debt due to himself 
and really unsatisfied, though barred by the Statute of Limitations. Where 
there are joint executors or joint administrators, they must inter se 
retain their debts ratcably, and in proportion to the assets. It is op- 
tional to plead a retainer, or give it in evidence under a plea oiplene 
admlnistravit; but it is in general better to plead it specially, as the 
replication must then narrow the evidence. To prevent a struggle between 
creditors in order to pay themselves, it is settled that an executor de 
son tort is not entitled to retain, though he obtain letters of administra- 
tion pending the suit against him. He may rejoin to the same puis dar- 
rein continuance^ so as to sustain a previous plea of retainer, to which 
the creditor had replied that the defendant w'as executor de son tort.^ 

» Chit. Gen. Trac. 632. » Id. 534, 6. 
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An executor or administrator should^ in case of a deficiency of asscits, 
pay debts 'of a higher nature first, and so on down to those of the lowest ; 
otherwise, in case of deficiency, he would be held to have committed 
a devastavit, and be personally liable to the extent misapplied. The 
order of payment may here be shortly recapitulated ; viz. 

1st, Funeral charges. 

2dly, Expences of proving the will, or taking out letters of adminis- 
tration. 

3dly, Crown debts by record or specialty. 

4thly, Debts having priority under particular statutes. 

5thly, Debts of record in general; as judgments, aiid the like. 

6thly, Recognizances, and statutes merchant and staple. 

7thly, Rent, and covenants and contracts as tenant. 

Bthly, Debts or unliquidated damages secured by bond or covenant 
under seal. 

9thly, Simple contract debts. 

lOthly, The legacy duty. This, by the 55 Geo. III. c.l84, is to be 
paid before payment of legacies or a division of the residue ; and if not 
so paid, it becomes the personal debt of the executor or administrator 
as well as of the legatee, and which (having paid the Icgjicj without 
deduction) he may afterwards recover from the legatee at any time,' 
The duty is to be paid on the aggregate amount of the residue of the 
testator’s property at the time of the executor delivering into the Stamp 
•office the note of what lie intends to retain as residuary legatee. A giti 
or donatio mortis camd is subject to this duty ; and if a will forgive 
a debt, that too, being in the nature of a legacy, is liable to duty. 

llthly, Legacies. With respect to sperrfic legacies (or, as they are 
termed, bequests), that is, when any specific chattel, as ahorse, a library 
of books, or the like, is left eo nomine to any person, it is, as before ob- 
served, the duty of the executor or administrator to preserve it entire, 
and not to sell it, unless there arc otherwise insufficient assets to pay 
debts. Specific legacies only abate for the payment of creditors. 
Neither are such legatees in general liable to pay the duty on their le- 
gacies, but the general estate must bear that burthen. 

An executor or administrator should be extremely cautious in pving 
his assent, however slight, to a legacy, whether general or specific, or 
even using expressions of congratulation or approbation respecting it, 
until he is confident there is a sufficiency of assets to pay all the debts 
and legacies in full ; for such assent frequently vests a thing bequcatlied 
in the donee, and it may turn out that it will be required to pay debts, 
or that the legatees in general wnll have to abate. The last and a very 
important case on this subject, containing most of the law thereon, is 
that of Doe dem. Sturges v. Tatchell.* 

In general, legacies ought not to be paid within a year after the tes- 
tator’s death ; and even then an indemnity and undertaking to refund 
may be required. If the executor &c. act otherwise, he does so at his 
owm risk.® 

' If a legacy is directed by the will to ’ » If an executor indorse a bill or note, 
be paid without deduction, the estate must he reftders liimself personally liable. King 
bear the Inirthen, and the legatee must bo v. Thom, 1 Term. Rep. 487. So if he draw 
paid in full. a note, unless he expressly states that it is 

3 ibirn. Sl Adolph. 675. See also to bo paul out of the assets. Childs v, 
l^pdbolt V. Wood rail, ‘2 Coll. 30. Moitib, ‘2 Br. & B. 460^ 
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Among legatees there is no priority or preferences^ ndt ev^n on belialf 
of the executor or administrator; but all must be paid in full, or all 
must abate in proportion. The expressions or construction of the will 
may, however, give a priority. 

13thly, As to remuneration to the executor or administrator for his 
trouble and loss of timCy none is in general allowable by the law of thir 
country, unless expressly given ; therefore a liberal testator should take 
care to provide a fair remuneration by the express terms of his will. 
In a late case in the Exchequer,^ tlie court held that a trustee and exe- 
cutor, who was a solicitor, could notbe-allowed his professional charges, 
although, had he not acted as a solicitor, some other person would have 
been required to have done so, who would have been entitled to such 
charges. This case, however, has been much doubted by the bar. An 
executor in India is allowed five per cent on all assets collected there. 
An executor with annuity would be allowed the expences of collecting 
rents, and sometimes of an accountant or solicitor’s assistance. So he 
is, in general, allowed interest on advances made by him from necessity. 

14thly and lastly, The payment of the I'esidue. 

Wlio is entitled to the residue, depends on the construction of the 
will. Previous to the passing of the 1 Wm. IV. c. 40, if no express 
<lisposition W'ere made of the residue of the personal estate by the 
will, the executors were by law entitled to the whole of it; and 
courts of equity so fiir followed the law, as to hold such executors to 
be entitled to retain such residue for their o wn use, unless it appeared 
to have been the testator’s intention to exclude them from the beneficial 
interest therein, in which case tJiey Avere hfld to be trustees for the 
|)ersons who would have been entitled to it under the Statute of 
Distributions if the testator had died intestate. But that act enacts, 
that the executors shall be deemed by courts of equity to be trustees 
for the person or persong (if any) who %vould be entitled to the estate 
under the Statute of Distributions in respect of any residue not ex- 
pressly disposed of^ unless it appear by the will, or any codicil thereto, 
that the executors are intended to take sueli residue beneficially. But 
Avhere there is no person so entitled under the Statute of Distributions, 
this act does not affect any right in respect of such residue to which 
the executors would liave been entitled if the act had not been passed. 

Before dividing the residue, the heir or next of kin should always 
be advertised for. 

The residue is only recoverable in equity or in the ecclesiastical court. 
If it issues out of or is charged on land devised to be sold, or from 
equitable assets, then tile former must be the court resorted to. 

In intestacy no distribution need take place before the end of a year 
after the death, and then a bond to refund may be required. If, how^ 
ever, an executor or administrator retain the residue after the year 
without good reason, be is liable to pay interest. 

To enable a party entitled to a residue to sue an administrator on tlie 
administration bond, it has recently been decided at law (contrary to 
the ecclesiastical and spiritual court) that there must have been a de- 
cree of the latter court. When, however, such bond has been forfeited^ 

* Exp. Southwell, Trin. T. 1833. See 1 Chit. Gen. Pcac. 
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a creditor, as well as the next of kin, is entitled to sue upon it, in the 
name of the archbishop or his ordinary ; and they cannot refuse. 

Before the passing of the recent Law A^mendment act, 8 & 4 Wm. IV. 
c. 42, there was no remedy provided by law for injuries to the real 
estate of a deceased person wnich had been committed in his life-time, 
nor for certain wrongs done by a person deceased in his life-time to 
another in respect of his property, real or personal. To remedy this, 
the second section of that act enacts, that remedies for the first 
kind of injuries may be obtained by action of trespass, or trespass 
on the case, provided the cause of action arose within six months 
before the death, and the action be commenced within one year after 
the death ; and it directs that the damages to be recovered shall form 
part of the personal estate of the deceased. In like manner similar 
actions may be maintained against the executors, if the cause of action 
arose within six months prior to the death, and they*be commenced 
within six months after the death ; and the damages shall be a debt to 
be paid 'peussu with other simple contract debts of the deceased. 

So by § 14, an action of debt on simple contract is maintainable in 
any court of common law against the executors or administrators. 

And by § 31, executors and administrators, suing in right of their 
testator or intestate, are, in the event of nonsuit or verdict against 
them, liable to pay costs, as though they weie suing in their own right. 

And by § 37, the executois oi administrators of a deceased landlord 
are enabled to distrain on the goods of the tenant for arrears of‘ rent due 
to the deceased, in like majner as the deceased himself could have done. 


CHAPTER XXVIII. 

Paetnebship is a contract by which two or more persons join together 
their money, goods, or labour, for carrying on some business or under- 
taking in common, upon an agreement that the gain or loss shall be 
divided proportionably between them. Although the partners’ shares 
need not be equal, yet they must be joint. 

Public trading companies, established by royal charter of incorpo- 
ration, letters patent, or by act of parliament, are for the most part 
exempt from the general law of partnership, by which each individual 
partner is personally liable for the whole of the debts of the partners!^. 
But, unless such responsibility be so limited, public companies difier 
not in this respect from private copartneries, and the members of each 
are jointly and individually liable for all the debts of the company.^ 

^ Under the C Geo. IV. c. 01, charters privilege might be granted to unlncerpo- 
oi incorporation were sometimes granted rated companies and associations. And 
merely lor the purpose of enabling public now the 7 Wm, IV. A 1 Vic. c. 73, after 
companies to sue and be sued in the name of reciting that divers associations are and may 
their pubhc oiheers, without limitmg the be formed for trading or other purposes, 
rcfmonsibihty of the shareholders to the some of which it would be inexp^ient to 
public, Bytlie4&6 Wm. IV. c 9 1, this incorporate by royal chcirter, although it 
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Private copartneries and joint-stock companies differ m olner re- 
spects. In a private copartnery, no partner, without the consent of 
the company, can transfer bis share to another person, or intro- 
duce a new member into the company: each member, however, 
may, upon proper warning, withdraw from the partnership, and de- 
mand payment of his share of the common stock. In a joint-stock com- 
pany, on die contrary, no member can demand payment of his share from 
the company ; but each member may, without their consent, transfer 
his share to another person, and thereby introduce a new member.' 

Contract of Copartnership , — ^To constitute an ordinary partnership 
(to which we are now about to confine our observations) no charter or 
licence is necessary, nor any thing more, as affects the world, than their 
bare consent for this purpose ; and though there is usually some deed 
of copartnership entered into, yet the mere existence of a mutuality 
of interest in the profits of a business or a branch of it, or of the 
ostensible character of joint traders, is sufficient to render them liable 
to be treated and considered as partners. 

All persons capable of contracting may become partners. But an 
infant, as between him and the world, will not be liable to the burthens 
of the partnership (for he may plead his infancy) ; and a feim covert 
can in no way bo a partner, for the husband is entitled to all her share 
in the subject matter of the partnership. 

The free and personal choice of the parties is essential to the existence 
of a partnership. So that the executors &e. of a deceased partner do 
not become partners with the old firm, though entitled to participate 
in the profits till the winding up of the concern. And, for the same 
reason, though one partner can charge his own share in the concern to 
its utmost value, yet he cannot give a stranger an interest in the part- 
nership without the consent of the copartners. 

Another ingredient of a partnership is, that the object of it should 
be within the policy of the law, and for a lawful purpose. 

If a partnership be formed for one particular purpose, another cannot 
be pursued, against the consent of any one partner, though an indemnity 
from loss be offered to him. 

Where there is an implied contract of partnership only, the copait- 
ners arc each presumed to have an equal .share in the property inter ae, 
and as regards the world ; and though towards the world each is liable 

mights expedient to confer on them some i By the 7 & 0 Vic. c. 110, provisions 
of the privileges incident to corporations are made for the registration, incorporation, 
created by charter, empowers her majdbty, and regulation of joint stock companies j 
by letters patent under the great seal, to and by7&0 Vic. c. Ill, for facilitating the 
grant to any such company, although not winding up of their affairs when unable 
incorporate, any privileges which, accord- to meet their pecuniary engagements, 
ingto the rules oftne common law, it would The 8 & DVic. c, 16, called “The Com- 
bo competent to grant by a charter of incor- panics Clauses Consohdation Act,” com- 
poration ; such as, that the members shall pnses in one general act a ^ety 
be liable for the ^engagement of such com- provisions relating to the consohdaupn and 

E anios only to such extent per share as shall man^ement of such companies, which are 
e limited by such letters patent ; and that applicable to every joint stow company 
the companies may sue and be sued by their thereafter incorporated by act of parliament 
pubUc officer, providing, however, tliat any for the purpose of carrying on any under- 
member may ne joined with such officer taking, except so far as they nwy be ex- 
as a defendant in equity for the purpose of pressly varied by any guch speoku act#. * 
discovery, or in cases of fraud. 
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for the whole loss, yet inter se each is aniy liable to tlie extent of his 
own share and interest. 

A partnership may sometimes subsist as regards individuals and the 
rest of the world, though not as between the individuals themselves. 
Thus, where it was agreed between A and B, that A should furnish the 
goods, and that A and B should share the profits, it was held that 
there was no partnership between A and B inter se, as it was merely 
a mode of remuneration of the trouble and credit of B by the division 
of profits, though, as regarded third persons, they were liable as part- 
ners. So if the amount of a clerk or servant’s remuneration is depend- 
ent on and derived as such from the profits of a concern, though, as re- 
gards the world, he is liable as a partner, he is not a partner as regards 
his employers. 

There are three classes of partner«!, u 110*^0 contract and liability as 
regards the world and infer se we shall now shortly consider: 1st, An 
acttLol ostensible partner; 2dly, A secret or dormant partner; and 
3dly, A nominal partner. 

Thc^r^^ is one who not only participates in the profit and loss, but 
appears and exhibits himself to the world as a person connected with 
the partnership, and as forming a component part thereof. As paitnor, 
he is clearly answerable for the debts of the partnership, and entitled 
to u shaie in the profits; and therefore, in joint stock companies, a 
person paying his deposit on shares, and aftei wards signing the deed of 
})arlncrship, lias been held to be a paitncr from tin* time of his deposit, 
and liable from that lime. 

The second description of partner is wliere a person is pailici])ant 
in the profits and losses, but, his name bt ing .su})pres‘.ed and concealed 
from the vorld, his interest is coiibequentl^y not apparent. It is laid 
down, that whoever has a right to shaie in the profits of a trade or jiar- 
ticular adventure, or has a specific interest in the profits themselves as 
profits, becomes cliargoable as a partner to third persons in respect of 
transactions arising out of the trade or jiarticular adventure in the pro- 
fits of which he is to participate. Executors of a deceased partner, 
whose names are not added to the trade, but who continue liis share of 
the jiartncrship property in the concern for the benefit of his infant child, 
and who on a division of the profits and loss carry the same to the ac- 
count of the infant, though they take no part of the profits themselves, 
are liable as dormant partners. The responsibility of this class of 
partners cannot, any more than that of the other classes, be altered as 
regards the world by any private agreement; though, like the others, it 
may be infer se; and therefore a dormant partner may he called on to 
pay the whole debts of the partnership. 

As to constituting a person a partner, a distinction prevails between 
his having an interest in the profits themselves as profits, and being 
entitled to a given sum of money in proportion to a given quantum of 
the profits, as the reward of or compensation for labour and services. 
Thus, a remuneration to a clerk or servant of a portion of the money of 
his principal does not constitute him a partner. Lord Eldon ob- 
served, that if a man sti^iulates that, as a reward for his labour, ho 
. shall have, not a specific interest in the business, but a given sum of 
money in proportion to a given qmnftiw of the profits, that will nof 
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make him a partner; but if he agree for a part of the profits as such, 
giving him a hight to an account, though having no proj^rty in the ca- 
pital, he is, as to third persons, a partner/' The distinction is certainly 
very fine drawn; but it is too well established to be questioned in the 
present day. 

A retiring partner, who receives an annuity fairly proportioned to 
the interest he possessed in the profits and good-will at the time of his 
secession from the partnership, is absolved from continued responsibility 
to third persons, provided the fact of his retiring is sufficiently promul- 
gated to the world. But if he continue to receive any share of the pro- 
fits as such, he does not become exonerated; or if the amount of the 
annuity is indefinite, and depending on the accidents of trade. 

Under the third class, or nominal partners, arc those who have no 
actual interest in the trade or its profits, but who, by allowing their 
names to be used, hold themselves out to the world as apparently having 
.an interest. As observed by Lord C. J, Eyre, ‘^a case may be statcnl, 
in which it is the clear sense of the parties to the contract that they shall 
not be partners ; that A is to contribute neither labour nor money, and, 
to go still further, not to receive any profits; but if he will lend his 
name as a partner, he becomes as against all the rest of the world a part- 
ner, not upon the ground of the real transaction between them, but upon 
principles of general policy, to prevent frauds, to which creditors would 
be liable if they were to suppose they lent their money upon the ap- 
parent credit of three or four persons, when in fact they only lent it to 
two of them, to whom without the others they would probably have 
lent nothing.” 

To create this liability, the allowed use of the name on bills of par- 
cels used by the firm seems sufficient, and either a positive consent, or at 
least a knowledge and constructive permission of the assumption. 

If a retiring party give ample notice of his seceding, the unautho- 
rized use of his name will not render him liable; but if he permit his 
name to remain over the shop door, or, being a carrier, suffer it to 
remain on the cart, his liability will continue ; as it will also where from 
circumstances it will be})resumed he acquiesced in the use of his name. 

Exceptions to the general rights of individuals to enter into copart- 
nership have sometimes been provided in favour and for the protection 
of certain establishments. Thus, in favour of the Bank of England 
it was enacted, that it should not be lawful for any body politic, other 
than the Bank of England, or for any other persons whatsoever united 
in covenants or partnership exceeding the number of six persons, in 
Englaxid, to borrow, owe, or take up any sum of money on their bills 
or notes payjible on demand or in a less time than six months from 
the borrowing thereof. But this restriction was removed by the 7 Geo. 
ly. c, 46, so far as relates to bodies politic or corporate or persons 
carrying on the business of bankers at a distance exceeding sixty-five 
miles from London; who are allowed to issue notes payable on demand 
at places exceeding sixty-five miles fi*om London, but not to have any, 
house of business or establishment, or to draw upon any partner or. 
agent or other person resident within that distance. And by the 3 & 4 
Wm. IV. c. 98 (the act for the renewal of the Bank Charter) 
the exclusive privileges of that corporation arc, if not still further 
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abridged^ somewhat more accurately defined* This act enacts, that 
no body politic or corporate, or society or compan;^ or persons in pai^ 
nership exceeding six per sans, shall make or issue, in London or within 
sixty-five miles thereof, any bill of exchange or promissoiy note, or 
engagement for the payment of money on demand, or upon which any 
person holding the same may obtain payment on demand* But joint- 
stock banks, or copartnerships of bankers exceeding six persons, esta- 
blished under the 7 Geo. IV. at a greater distance than sixty-five miles 
from London, and not having any house of business or establishment 
as bankers within that distance, are allowed by this act to make their 
notes payable at the p^es where issued not being within sixty-five 
miles, and also in %ondon, and to have an agent or agents in 
London, or at any other place at which such notes are made payable, 
for the purpose of payment only ; but no such bill or note is to be 
for any less sum than or to be re-issued in London or within sixty- 
five miles thereof.^ 

There were also formerly some exceptions to the general law of part- 
nership in favour of the Royal Exchange Assurance and London As- 
surance Companies ; all societies or partnerships, with the exception of 
these two chartered companies, having been prohibited from engaging 
in the business of insuring ships or goods at sea, and from lending money 
at bottomry. Tliis prohibition, however, was removed in the year 18!^ 
by the 5 Geo. IV. c. 114, and the business of marine insurances is now 
placed on the same footing as all others. 

Interest of Partners in llie Partnership Property. — Partners arc 
at law joint tenants of their merchandise, except that there is no right 
of survivorship between them, but the share of a deceased partner 
goes over to his executors or administrators. This, however, is the 
only respet in which it differs from an ordinary joint tenancy, the 
nature of which we shall more fully discuss in a subsequent part of 
this work. All living partners have therefore a unity, or the same 
species, of interest in tlie stock in trade, whether each individual 
partner contributes exactly in the same proportion or not; but their 
several degrees of interest must be regulated accordi^ to the stipulated 
proportions and the conditions of the partnership. To whatever share 
a partner may be entitled, or in whatever sum a firm may be indebted 
to him, he has no exclusive right to any part of the joint effects, until 
a balance of accounts is struck between him* and his copartners, and 
it is ascertained precisely what is the actual amount of his interest. 

^ Under the previous Bank Charter sum of money on their bills or notes pay- 
Acts, it had been generally understood, able on demand, or at any lew time than 
that, by the acts conferring exclusive privi- six months from the borrowing thereof, 
leges on the Bank ot England, banking during the continuance of the exclusive 
establii^ments of every description consist- privileges of the Bank of England, 
ing of more than six persons in partnership For further regulations as to joint stock 

were prohibited within the presenbed limitL banking comp^es, see the acts 1 & 2 Vic. 
including banks of deposit merely, as well c. 96, 2 & 3 Vic. c. 68, 3 & 4 Vic. c. 1 11, 
as banks of isstie ; but this act (3 & 4 Vic. 5 & 6 Vic. c. 85* (by which tlie two first- 
c. 98) declares, that any company or mentioned acts are rendered perpetual), 
partnership, although consisting of more and especially the act 7 dir 8 Vic. c. 113, 
than six persons^ mey carry on the busi- which enacts that no company of more than 
ness of banking in London or within sixty- six persons shall carry on the business of 
five miles thereof, provided they do^ not bankers according to the proYiwons of that 
borrow, owe, or take up in England any act. 
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If partners buy real estate^ either In land or houses, fi»r the partner- 
ship purposes, they become to all intents and purposes tenants in com- 
mon thereof ; and if the property therein becomes vested in point of 
law in one or more as the survivors, courts of equity, going beyond the 
law in this instance, consider such survivors to be trustees for all the 
quondam partners or their representatives. So if a partnership lease 
be renewed by one partner in his own name only, he is a trustee for 
the others. 

It does not appear to be distinctly decided, whether a deceased 
partner’s share in such real estate is to be considered as real estate 
going to his heir, or as personal and belonging to his executtors ; but 
the prevailing opinion is, that it is personal estate.^ 

Mow far tlm AcU of one Partner may hind the Firm , — It may be 
laid down as a general rule, that partners are bound universally by 
what is done by each other in the course of the partnership business^ 
contrary to the general principle of law, that no one is liable upon any 
contract unless privy to it. For this purpose they are all cotisidercd 
but as one person, it being presumed that by entering into partnership 
each party reposes confidence in the other, and constitutes him his general 
agent as to all the partnership concerns ; since it would be a gi'eat impe- 
diment to commerce, if, in tlie ordinary transactions of their trade, it 
were necessary that the actual consent of eacli partner should be 
proved, or that it should be ascertained that the transaction was really 
for the benefit of the firm. It is therefore a clear and undeniable posi- 
tion of law, that one j)artrier may by his acts bind his copartners in 
any transaction relating to the partnership, even although it may be 
out of the regular course of their bu«iiness, and contrary to an express 
arrangement between themselves. As, for instance, if two horse- 
dealers, being partners, agree between themselves never to warrant 
horses, yet if one does warrant a horse, the other is bound. But such 
authority to bind the firm is never implied, except in measures which 
are necessary to carry on the trade. 

In partnership transactions one partner may indisputably bind the 
rest by drawing, accepting, or indorsing bills of exchange, promis- 
sory notes, or other negotiable securities ; and it is also indisputable, 
that in every case in which a firm becomes, through the instru- 
mentality of a single member, partners to a negotiable security, and the 
transaction which occasioned the giving the security was hondjide and 
fairly referable to the partnership concerns, the act of a single jiartner 
in pledging the joint credit will have a conclusive binding effect upon 
all collectively. 

Although, also, the transaction be not referable to the business, it 
will be binding on the partnership, if the sanction (express or implied^ 
of the copartners were given. Thus, if the salvation of the partnership 
depended on the solvency of one of the partners, the application of the 
partnership property to the amount of a demand against him in a 
certain state of circumstances would primd facie bo considered as 
under the sanction of the rest. But cases of this kind always depen4> 
more or less, on evidence one way or the other; as, if the transaction 
were fairly entered in the partnership books, their cognizance and ae- 

> Gow on Partnership, 1—36. business not requiring the acceptance of 

* liHjloy, IflO ; 11 Adolph. &EI1 ig, 339 bills, as attorne.^s, larmers, &c, Lerjr v. 
But not so if cngtiRcd in any proles'^ioii or Pu\ ne, 1 C’cin & M. 4 j8 
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quiescence will be presumed. So subsequent approbation is as effective 
for this purpose as a prior authority. 

In the hands of a person aware of and collusivelv partaking in the 
fraud committed upon the partnership Uy the individual partner pledg- 
ing the firm in a separate transaction, the joint security would not be 
available, and the creditor would take it at his peril. And, generally 
speaking, where there is any indication in the transaction that the 
goods supplied to an individual partner are to be appropriated to hit 
own sole use and benefit, the courts will not consider the partnership 
bound by any security given by the individual partner. 

Upon the same principle, where one partner clandestinely draws or 
accepts bills &c. in the name of the firm, partly for a demand which 
the payee has against the partnership and partly for such partner’s own 
debt, the payee can only recover upon the former part of the consider- 
ation against the partnership. At the same time a horid fide holder of 
a negotiable security so taken, ignorant (at the time of obtaining it) of 
the fraud on the part of the partner, might enforce it against all the 
partners collectively, provided there were no want of due caution and 
circumspection on his part. And therefore negotiable securities ap- 
parently issued by the firm, though in fact sent into the world by one 
partner alone in fraud of the others, are good to all intents and purposes, 
except in the hands of a party cognizant and partaking of the fraud. 

Iff indeed, persons are partners in a single or particular transaction 
only, and not general partners, they are not liable even to a bond fide 
holder on a bill issued by one of them in relation to a different 
concern. 

The authority of one partner to bind the rest by a bill or note is only 
presumed to eyiisiprimcl facie, and is liable to be rebutted by evidence; 
and where a holder knew, or had any notice, that by the terms of the 
partnership deed no such authority existed, he cannot recover, though 
in point of fact the value of the bill were advanced for and actually 
applied to partnership purposes ; and such power always ceases imme- 
diately on a dissolution of tlic partnership. 

The foregoing observations as to the right of one partner to bind the 
firm in bill transactions, apply in a great measure equally to a purchase 
or sale of partnership property; and with whatever view goods are 
bought or applied, a sale to one partner is in legal effect a sale to the 
partnership, if the case is free from all charge of collusion, and not 
affected with notice of any kind. One partner may therefore, in general, 
buy goods, order insurances to be effected, pledge partnership property, 
give a joint guaranty, and the like, so as to bind his copartnei’s. 

But one partner cannot bind the rest by bond or deed, unless his sig- 
nature is on behalf of the firm and with their express sanction, or in 
their presence ; but the partner himself will be bound. In bankruptcy, 
however, one partner can bind the rest even in deed ; but this is a mere 
exception to the general rule. A release also by one partner may bind 
all the copartners, if it be intended to affect their rights. So a receipt 
by or payment to one is sufficient. 

So also in legal proceedings, partners being identified in interest, the 
acts and admissions of one with reference to the common objects are 

acts and declarations (ff all, and are binding upon all. 
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In general, however, one partner cannot bind the firm by an agree- 
ment to refer to arbitration.^ 

Legal Remmiies between Partners. 

We will now proceed to inquire into the remedies which partners 
have against each other; and first, of the legal remedies, and after- 
wards of those which must be sought in a cjmrt of equity. 

Formerly an action of account was resorted to; but that form of 
action having become obselete,^ it is now usual to have recourse to a 
hill in equity where such species of remedy is sought. 

A much more efficacious remedy for partners than the action of 
account is an action of covenant. This can be resorted to only where 
the deed of partnership is under seal, and is for the purpose of obtaining 
coniniensurale damages for the breach or non-performance of any ot 
tlie covenants contained in it. It seems, however, that an action is 
not maintainable for non-performance of a covenant to refer disputes 
to arbitration, siicli a covenant having a tendency to exclude the 
jurisdiction of the superior courts. 

T1 le most usual remedy at law, however, is the action oi; assn7npsU, 
which is resorted to where there is a breach of an agreement to 
become a partner, or where the articles of partnership, not being under 
sea], arc infringed. 

As a court of law has now no power to take an account be- 
tween partners, before an action of assumpsit for money laid out and 
expended can be commenced, an account must be taken in equity; 
though if an account has been taken, and a general and final balance 
ascertained, then the action of assumpsit may proceed. 

.When one partner retains a sum of money belonging to another, and 
not received on accvount of the partnership, quoad this sum they are 
like two indifierent persons, and an action of assumpsit may be main- 
tained to recover it. 

Each subscriber to a selieiiie, wdio pays his subscription on a prospect 
that the scheme will continue, and does no act rendering himself liable 
to the cxpcnces of attempting to bring it into operation, may, if it after- 
wards prove abortive, or be abandoned, recover back the whole money 
advanced by him, without deducting any part towards the expeuccs 
incurred, even though the scheme would have been open to the objec- 
tion of illegality had it been carried on.. In the case of Nockels v. 
Crosby, 3 it is laid down as a general principle, that where persons set 
a scheme on foot, and assume to be directors or managers, all the ex- 
pences incurred before the scheme is in actual operation must in the 
first instance be borne by them.^ When it is in operation, the expences 
and charge of management should be borne by the concern, and then 
it may be fair that the preliminary expence should be repaid, in the 
same way as the subscribers at large reap the benefit. But even then 
the previons expences are not to be paid out of the concern, unless they 
are adopted when it is in operation. 

‘ Mr. Western, in the 3d volume of his 2 Bro. C. C. .336 ; and Mitchell v. HarriS 9 
Conveyancing, p. 313, with the authority 2 Ves. Jun. 132. 
of Lord Loughborough, says, “ /Aw may » See 1 Archbold's Nisi Prius, 298. 

de doncy^ and has introduced a precedent • 3 Bam. & C. 814. 

for the purpose. See Halfhidc* v. Penning, 
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One partner being employed to do certain work for the partnership 
in his individual capacity, cannot at law sue his copartners for the 
price of it, as he would in fact be suing himself, and those whom he 
sued would have a right to call on him Hsr contribution.^ 

For the reason last*mentioned, an action for contribution cannot be 
maintained against a general partner, and redress can only be obtained 
by a suit in equity. But, as concerns partners in single transactions, 
one of them may enforce contribution by an action of assumpsit. 

In all cases it is to be remembered, that a party must show that he 
stands on fair ground when he calls on a court of justice to administer 
relief to him ; therefore whenever the prosecution of his claim discloses 
the transaction to have been such as is prohibited by law, the rule 
Ex turpi cansd non oritur actio will apply. 

Although partners covenant that all differences arising between them 
or their executors or administrators shall be referred to the decision of 
two indifferent persons to be elected by the partners themselves, yet on 
the death of one an action cannot he maintained by his representatives 
against the other for refusing to nominate a referee ; and many ctises 
exist in which, an award or a submission to a reference having been 
pleaded, the court has nevertheless gone into the merits. 

It is very doubtful whether one partner can maintain an action of 
trover agairrst another ; it has been settled that such action will not lie 
between joint tenants or tenants in common. Where one partner is ten- 
ant to another, an action of ejectment may be maintained.^ So also, 
in cases of wilful waste or destruction.^ 

Equitable Remedies against Partners. 

In most instances of partnership dissension, relief is sought from 
a court of equity, which obtains its controul over this subject under 
its general jurisdiction in matters of account ; for, in most cases of 
dispute between partners, it is necessary that an account should be 
taken between them. 

To entitle a partner to file a bill ibr an account, it is needful that 
there be nothing illegal in the constitution of the partnership. Where 
two persons had been iointly engaged in the business of underwriters 
(which was then prohibited by act of parliament in favour of the 
chartered companies), a bill filed by one for an account of profits was 
dismissed on that ground. 

But where the transactions do not contravene the policy of the 
common law or the provisions of a statute, this remedy is not confined 
to private partnerships ; for a court of equity has jurisdiction against 
a corporation in the nature of a partnership, on a bill filed for an 
account of profits. 

Before, however, the court interferes with voluntary associations, it 

* This principle has been qualiBed with or by any of the members in like manner 
respect to joint- stock companies carrying against such companies, 
on the business of bankers under the * Fox v. Frith and another, lO Mee Sc W. 
7 Geo. IV. c. 46 and other acts before enu- 131. 

merated ; and actions, suits, or other pro- * Fennings v. Lord Grenville, 1 Taunt, 
ceedings at law or in equity may be brought 241 ; Bernadiston v. Chapman, 4 East, 121 ; 
by such companies in the name of their Buller, N.P. 34; Barton v. Williams, 5 Barn, 
public officer against any of the members, & Aid. 396. 
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will see that it is under an obligation to act, and can efiectually do so 
for the benefit of persons interested ; and where such associations have 
not conformed to or observed the articles by which they were formed, 
the court will not interpose. 

And with respect to partnerships in general, there has been said to 
be no instance in which one partner can file such a bill for an account 
merely, and not seek also a dissolution of the partnership. However, 
the point does not seem yet to be fairly settled; for in Hatrison v. 
Armitage ^ the vice-chancellor entertained such suit without a prayer 
for dissolution, while in Loscomb v. Russell,® which is a later case, we 
are informed, a contrary decision was again come to. 

It is a general rule on bills of this description, that all the partners 
and persons interested must be made parties, however numerous they 
may be, as the court cannot otherwise do complete justice. But 
where one partner agrees to give a third person a moiety of his share, 
such third person may file a bill against that partner to compel perform- 
ance of the agreement without making the rest parties ; and indeed 
the courts are now much inclined to relax the above general rule, when 
from the great number of parties it would be inconvenient to bring all 
before the court, and therefore allow three or four to sue on beh^f of 
themselves and the rest. 

The principal objection to a relaxation of the rule arises where a dis- 
solution is sought ; for there, though those suing may seek and wish for 
a dissolution, yet those who are not parties to tne suit may desire quite 
the contrary, and then the court could not adjudicate in their absence. 

In equity, a plea of a stated account, in order to be of any avail, 
must show that the account was in writing, and the balance likewise, 
or at least set forth what the balance was; at* the same time there is 
no absolute necessity that the account should be signed by the parties 
who have mutual dealings, to make it a stated account, as acquiescence 
in it without objection for a length of time will render it a stated 
account.^ And if the bill charge fraud or errors in such stated account, 
the plea must deny such statements unequivocally. Where an account 
has been settled and closed for six years, the Statute of Limitations is 
a bar to its being again opened. 

In equity, a covenant to refer to arbitration has as little binding 
effect on the parties as at law ; it can neither be made the foundation 
of a suit for specific performance, nor pleaded in bar to a suit by one 
p^ 4 *tner against another. Where, however, the agreement itself fur- 
nishes the means of redress for the particular subject of complaint, it 
may be used by the defendant as an objection to the summary inter- 
ference of the court upon the subject matter of such ^igreement ; and 
there are cases in which the court has obliged the parties to resort to 
such arrangement in the first instance.^ 

Where an account is to be taken, each partner is entitled to be 
allowed against the other every thing he has advanced or brought into 
the partnership, and to charge his copartner in that account with what 
he ought to have but has not brought in, and with what he has taken 

» 4 Mad, 143. * Waters v. Taylor, 15 Ves. 18 ; Carlen v. 

• Before V.C , Aug. 1830. Drury, 1 Ves. & B. 154. 

* See case^Cmt. £q. lnd.,tit. Account, 
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out beyond the proportion to which he was entitled ; and nothing is 
to be considered as his share but his proportion of the residue in the 
balance of the account. But this is, of course, subject to any other 
arrangement between the parties. 

It has been decided in the Exchequer, that if two persons enter into 
trade, intending originally that both should reside upon the premises, 
and one of them afterwards removes to another dwelling, leaving the 
other iif possession and management of the whole business, the latter, 
on taking the account, is not entitled to charge usual and necessary 
expences incurred in treating customers, where balances have been 
struck yearly without noticing or demanding them. 

If one partner borrow money of the firm on a promissory note or 
otherwise, he is liable to pay interest, though he gave a greater sum in 
the joint stock than the amount of the loan. 

One partner paying a partnership debt out of his own funds is en- 
titled to contribution by the others. Courts of law and of equity now 
exercise concurrent jurisdiction upon this subject. If one of the 
parties jointly bound be insolvent, contribution for his share cannot be 
recovered against the others, but it is the subject matter of equity only; 
for the legal remedy is founded upon the principle, that one pays that 
to which all are liable. 

If fraud has been practised to induce a man to become a partner, 
and a premium is fraudulently obtained, equity will order repayment 
of the premium, and treat the articles of partnership as a nullity. And 
where a party was allowed to retire, and w as paid for the same, under the 
understanding that he was not to set up the Scame trade Avithin a certain 
distance, a court of equity will prevent him opening trade within the 
prescribed limits, upOT> parol evidence of the understanding. Indeed, 
in almost all cases of fraud equity wdll interpose. 

With respect to the interposition of a court of equity to decree spe- 
cific performance of an agreement to enter into partnership, it will be 
exercised, it seems, provided the agreement be that the partnership 
shall exist for a time certain. But if it is general in this particular, 
equity will not interfere, since the defendant may, at any subsequent 
moment, dissolve the partnership, and so render any decree abortive. 
Yet, even in that case, where it is desirable to the plaintiff to be vested 
with the legal rights for which be has contracted, though but for a 
moment, the court has entertained such a suit. In no case, however, 
will the court, on making such a decree, give an account of past pro- 
fits, but the plaintiff in equity must resort to his legal remedies. 

Wherever there is a flagrant breach of the partnership covenants, 
the court will interfere and dissolve the partnership ; as where a partner 
raises money for himself on the partnership credit, or prevents another 
from enjoying his partnership rights ; and the court will sometimes ap- 
point a manager or receiver to manage and wind up the affairs in the 
interim. As we have already stated, tlie court will sometimes interfere, 
though no.dissolution is sought to be obtained. 

The first ingredient to these suits is the establishment of the fact that 
a partnership exists ; if that fact is disputed, it must be established at 
law before a court of equity will entertain any suit between partners.' 

*^Gow on Partnership, 93 — 116. 
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Legal Remedies against Strangers. 

We shall now proceed to inquire into the rights of partners as to 
choses in action, and at the same time point out what remedies are 
afforded them for the assertion of such rights when invaded by strangers. 

These rights arise chiefly out of executory contracts. A promise to 
one in the course of the business is a promise made to all, and all may 
avail themselves of it. In case of doubt, the criterion to determine 
the nature of the promise must be the nature of the consideration, and 
from whence it proceeds. A promise of this nature has no continuance 
independently of the particular individuals of whom the partnership is 
then formed ; so that there is no transmission to successors in a mer- 
cantile house, but all running agreements with a partnership cease 
when any change takes place by death or otherwise. 

Immoral or illegal contracts, of course, avail nothing against any 
partv. 

The only instance in which an action for a personal tort is main- 
tainable by partners, is in the case of a slander or libel on the partnership 
as such, whereon they may sue jointly. 

If one partner, X, in a house A, be also partner in a house B, inas- 
much as a partnership action must be brought m the name of all its 
members, and as a man cannot be both plaintiff and defendant in a suit 
or action, suing himself, it follow’s that tlie house A cannot, under any 
circumstances, sue the house B upon any promise or engagement. 
Ncitlicr would it alter the principle if X were dead, and represented by 
his executors or administrators. 

If a guaranty, intended for the benefit of a firm, is entered into with 
one only of the firm, the whole firm may sue on it, and one partner 
cannot alone sustain an action on it under such circumstances. And, 
as already adverted to, if any change takes place in a partnership, 
a guaranty given to the firm before the change cannot be sued on 
by those afterwards composing it ; and therefore where guaranties are 
entered into on behalf of clerks &c., they ought to be renewed upon 
any change in the firm. But there is some doubt against this prin- 
ciplg, whci’c the engagement is not with the members by name, but 
with the firm by its known name, especially in the case of incorporated 
societies; and in such cases, it seems, the liability continues, notwith- 
standing a change of the individual partners. Societies incorporated 
by act of parliament are, in general, enabled to sue and be sued in the 
name of their secretaries for the time being. 

In actions founded on contract, or ex contractu^ the general rule is, 
that if the cause of action be joint, all the joint contractors, if living, 
must concur and join in bringing the action ; or if some are dead, the 
action must be brought by the survivors. Partners, therefore, in 
actions instituted to enforce contracts made by them, must all join, 
otherwise a nonsuit will be the consequence. Neither is it a sufficient 
answer to the objection arising from non-joinder of parties, that the 
partner omitted is either bankrupt or infant ; for in the former case 
his assignees must be joined, and in the latter there is no objection to 
the infant’s suing conjointly with the rest. A dormant partner, though 
he maybe, yet need not be joined. Neither need a nominal partner. 
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haying no interest in the concern. If^ however, there are three 
partners, and the defendant has paid to two of them their proportion 
of the debt, the third alone may sue the defendant for his proportion 
of it without objection. The executors of a deceased partner need not 
be joined, as the whole interest in the partnership at law vests in the 
surviving partners, and such executors or administrators can only re- 
sort to the courts of equity to obtain their share of the thing recovered, 
and to which, as before shown, they are entitled. 

Actions arising out of some wrongful injury committed by^^tranger 
alfecting partnership property, or ea? delicto, are of less frequ^ occur- 
rence than those resulting from breach of contract. The foregoing 
rules as to joinder of parties, nevertheless, in general apply to this 
species of action, though there is more laxity followed ; and to take 
advantage of any non-joinder, the defendant must plead it in abatement, 
or he cannot afterwards avail himself of it on the trial. 

In actions brought by partners, as in those commenced by indivi- 
duals, any set-off that the defendant has may be made use of in re- 
duction or extinguishment of the debt on which the action is brought.^ 
As to the right of set-off ; Where an action is brought by all the part- 
ners, nothing is capable of being set-off against their demand, except a 
joint debt due to the defendant, as the debt must be due in the same 
right. Where an action is brought by a surviving partner, a debt due 
from him as surviving partner, may be. set off against a debt due to 
him in his own right ; and h converso, a debt due to the defendant as 
surviving partner may be set off against a demand upon the defendant 
in his own right.® 

The Legal Remedies against Partners. 

The very constitution of the relation of copartners furnishes a pre- 
sumption that each individual is an authorized agent for the rest, 
though such presumption conveys no right to a creditor wlio has express 
notice to the contrary, or where the transaction takes place in fraud of 
the rest. 

We have already shown the instances in which one partner alone 
may bind the rest; whence it may readily be collected that in those 
instances, as well as where the entire firm contracts, there can be no 
doubt of the legal remedies against the copartnership. 

A partnership cannot acquire property in goods obtained by the 
fraud of one of the partners, to wdiich the rest are not privy. But the 
fraudulent conduct of one partner does not afford his copartner a legi- 
timate excuse for the nonfulfilment of a joint contract entered into by 
the former on behalf of the partnership.'’ 

If a person giving credit to a partnership at the instance of one of the 
firm knows at the time in any way that it is contrary to the partnership 
agreement that the single partner should so bind the firm, or if it is 
notorious that the partners have separate departments and separate 
interests, the partnership cannot be sued jointly ; but the particular 

* Ab to aet-off. see ante, p. 385. * Rapp v. Latham, 2 B. & A. 795 ; Hume 

* Gow, 11C--139; and see further as to v. Bollond, 1 & M. 371; Stone v. 

actions by partners, Marsh, 6 B. & C. 551 : S. C. 1 Ry. & M. 
id. '139-— 144. 364. 
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partner trusted is individually liable. If the partnership concern be 
that of coach proprietors, they are all jointly liable to passengers for 
breach or neglect of dut^. 

In cases that are destitute of any intrinsic circumstances operating 
the discharge of the innocent partners from responsibility, under a con- 
tract entered into fraudulently by a single partner for his own benefit, 
it is incumbent upon the party with whom he deals to observe the most 
ingenuous conduct; for if he can be considered as apprised of the 
nature ofthe transaction, and still more if it be manifest that the trans- 
action has only a separate relation to the individual partner, it will be 
unavailing in him to attempt to afiect the firm, unless he can show that 
the single partner had th% authority of his copartners to pledge their 
credit, I^ indeed, he had obtained from the individual partner a joint 
negotiable security, though conscious at the time of the misapplica- 
tion, he may, by sending it into circulation, render it available against 
the firm in the hands ot a bond fide holder. 

A joint contract, however, entered into by one or more individuals is 
binding only upon those who have a joint interest in it at the time of 
its inception ; for no subsequent act by any person who may afterwards 
become a partner, not even an acknowledgment that he is liable, will 
entail upon that person the obligation of fulfilling such a contract if it 
"clearly appear that a partnership did not exist at the time the contract 
was made. The joint interest must be contemporaneous with the 
formation of the contract itself^ to superinduce the corresponding 
liability to perform it. But where two or more persons are to share 
in goods to be purchased, and, by virtue of a previous agreement, a 
joint interest in the goods attaches the instant they are plirchased, 
there, although one of them purchase, concealing at. the time the 
names of the others, or, in fact, without any express authority from 
them to purchase on the joint account, it is nevertheless the same as 
if all the names had been announced to the seller, and they are all 
liable for the value of them. It is not, however, sufficient to constitute 
a joint liability for the capital brought into the trade, tljat there 
is to he a subsequent participation in the profits to be derived from it. 
In such a case the right* to participation can only take its origin from 
the time of the introduction of the capital ; and although communion 
of profit is a strong circumstance to explain a contract m itself doubt- 
ful, and to produce a legal presumption that a partnership existed at 
the time among the participants, yet where the nature of the contract 
clearly appears, it cannot have such a retrospect as to alter it, and to 
substitute the responsibility of several for that of an individual con- 
tractor. If also a purchase is made by one on an agreement between 
him and otlier persons, that each shall have a distinct share of the 
whole, and there is neither a communion of profits nor a joint inter- 
est in the articles purchased, the liability as partners does not attach.^ 
And the same rule applies w here others take an interest under a 
tontract only. 

In addition to the possession also of a joint interest, it is necessary 
that credit should be given to the firm, and not merely to the single 
partner^ though if a dormant partner be discovered to have existed 
‘ Hoare v. Dawes, 1 Doug. 371. 

3 L 
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at the time of the tre. 2 )iS^ctionj he muslk be sue4 in oonjunotioxi with the 
visible partner who >va» trusted, And indeed it h^s been determined/ 
that where one member of a club ordered goods for the benefit of all, 
every member ifho either eonourred i? the order or afiierwmrds assented 
to it was liable, aU^igh the member who gave the order alone ap<- 
peered as the debtor in Ihe creditor’s books ; unless it also appear that 
credit was intended to be given solely to him. 

Where partners have once become jointly liable, any private agree- 
ment between themselves, as is usual on a dissolution, that one shml be 
or remain alone responsible, can in no way affect the right of the cre- 
ditor to look to all for payment, even though he assent to the arrange- 
ment and take collateral securities from the individual partner for the 
joint debt. If, however, without the assent of the other partners, the 
ci'editor renews the security with the single partner, and takes his 
separate security, or where by any other mode of dealing between the 
creditor and a single partner the rest are in any way injur^ or debarred 
of their remedies against the single partner, the joint liability becomes 
extinguished. Neither are the rights of the creditor or the responsi- 
bility of the partners varied by the secession of some of tlie old mem- 
bers and the introduction of new ones into the concern, although the 
creditor continue to deal with the new firm, without notice that he looks 
to the old firm for payment. 

If, indeed, a person be merely a nominal partner, without partici- 
pation in the profits, and the creditor knows that fact, he will not be 
liable to the creditor in conjunction with the rest. 

In order to obtain rights of any kind, it is necessary that the subject 
of them be free from any taint of illegality. But one partner cannot 
defeat a creditor’s claim, by setting up that the contract was illegal be- 
cause there was a secret partnership which was illegal, as was the case 
with underwriters prior to the alteration of the law by 6 Geo. IV. c. 114. 
Neither can a partner set up a known partnership in abatement of a 
demand made up>on him individually, in a case in which his conduct 
has been fraudulent both as regards his copartners and the creditor 
who seeks to fix him individually. 

Partners are not generally responsible for the criminal acts of each 
other. If all join in one trespass or tort, of course all are liable; but 
an action for it would arise from their personal misconduct, and not 
upon the ground of the existence of partnership. In general, acts 
done in the course of the partnership trade in violation of law will 
only implicate those who are actually guilty of them. But actions for 
torts may sometimes be maintained against partners jointly; as where 
a coach or a steam boat runs down or otherwise damages the plaintiff’s 
property. So in an action of trover it is not necessary that there should 
be a joint conversion in fact, in order to implicate all the partners ; for 
such a conversion may arise by construction of law. And if copartners 
are engaged in smuggling, which is a species of tort, on an information 
filed for the penalty, they are jointly as well as separately liable. So 
also in the instance of a libel, the joint proprietors are liable not only 
civilly but criminally. In actions gfuasi ex contractu (as they are 
termed), which, although in their form actions for a tort, are substan- 



Partners. 


4S1 


tially founded on contracts, they are clearly res|k>nsible for the acts of 
each others as where carriers are guilty of the loss of a parcel, and 
the like. 

The same rules apply to dormant partners. When diScoYei^d, they 
are equally liable as if their names had been Used, although unknown 
as partners at the time of furiiishiitg the subject matter of the 
demand. But in transactions unconnected with the joint trade, no lia- 
bility will be entailed on the dormant partner where his joint re- 
sponsibility was not cpfiginally regarded, and the fact of his being a 
partner was unknown at the time the claim arose. Therefore, where 
one partner accepted a bill in the name of the firm, but not in a part- 
nership transaction, it was held that the indorsee could not maintain an 
action on such acceptance against a dormant partner whose name did 
not appear and who was not known to be a partner, nor the bill taken 
on his credit.^ 


Equitable Ideliff against Partners. 

In many instances more effectual relief is administered in equity than 
the forms and technicalities of courts of law allow them to grant; 
for the former, contrary to the doctrines of the latter, adopt the geneial 
mercantile law to its full extent for their guidance ; and on the ground 
that each partner is liable for a partnership debt, a court of equity not 
only sanctions the remedy which the law gives against a surviving 
partner, but, ascribing a several as well as joint operation to partner-- 
ship contracts, will likewise decree satisfaction out of the estate of the 
deceased partner. We have already briefly shown how far it is re- 
quisite to join all the partners as parties in a suit; as nothing more, 
therefore, remains to be considered on this branch of the subject, we 
shall proceed to consider the rules as to a dissolution of partnership, 
and, first. 


The Causes of a dissolution of Partnership. 

A pailnership may exist as to an individual transaction; and conse- 
quently when that particular transaction is completed, there is an end of 
the partnership. General partnerships are either formed for a definite 
or indefinite period, both of which may be dissolved by agreement, by 
the act of God, by the act of the parties, or by the operation of law. 

1st. Dissolution by Aot of Clod . — This ensues either from the 
death or from the confirmed insanity of one of the members. By the 
former the contract is ipso facto dissolved, not only as to the deceased, 
but as between the survivors, unless it is otherwise provided by the 
partnership deed. The deed may also provide that the widow of 
children, or other person or persons, shall continue to enjoy the rights 
of partnership on the death of one; but in the absence of such express 

S ovisiony the paartner dying has no power to appoint a successor. 

owever, if the surviving partner claims any thing under the will 
making such appointment, he must abide by the will in tdto, and so 
admit such appointee into the partnership, or relinquish his claim 
under it. In the event of a dissolution by death, it is not necessary to 
give public notice of the death in order to free the estate of the deceaa^ 
> Gow oii Ptfttnewhifi. 
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from future liability; and therefore, as it can work no injury, a court 
of equity will not prevent the surviving partner from continuing the 
use of the deceased’s name. 

Insanity is not an absolute de facto dissolution ; neither is it bv any 
means a settled rule, that a court of equity will decree a dissolution 
on account of it. In most cases it depends on the existing state of 
circumstances, whether the disease is permanent or temporary, and 
the degree of injury that would arise from the continuance of the 
partnership; for it is possible that by the terms of the partnership 
the unfortunate individual may not be required to take any active 

E art in the business, and therefore no inconvenience can arise from 
is state Of mind. In such cases, depending solely upon the particular 
circumstances, the jurisdiction of equity (whereby alone a dissolution 
from this cause in any event can take place) is most difficult and delicate, 
and to be exercised with very great caution; and the court will always 
direct an inquiry to be made before one of the masters in chancery, to 
ascertain how far a dissolution is needful. 

2dly. By the Act of the Parties. — A partnership for a stipulated 
period can only be dissolved adversely by the effluxion of the specified 
time ; but if the partners are all willing, they may of course agree to 
and effect a dissolution. 

When the partnership is formed for an indefinite duration of time, 
a dissolution may be brought about by a notice given by one partner 
to the other, signifying his dissent to the further continuance of 
the partnership, there being no necessity to resort to a court of equity 
for its aid or intervention. Regularly a partnership constituted by 
deed for an indefinite period can only be dissolved by an instru- 
ment of as high a nature, according to the maxim, unumquodque 
dissolvitur eo ligamine quo ligatur. But although the partnership is 
commenced by articles unsealed, in which is contained an agreement 
for a partnership deed, it is nevertheless in legal effect a partnership 
formed by parol, and may consequently be dissolved by verbal notice, 
though a written one is always preferable. And where there is a 
partnership constituted by deed, a notice that it is dissolved, signified 
by the parties for the purpose of being inserted in the Gazette, is suffi- 
cient evidence of the dissolution for all purposes against the parties 
signing it. 

The existence of engagements with third persons not yet concluded 
forms no objection to the dissolution, though the dissolution cannot be 
made to affect the rights of those third persons. 

If the articles of. partnership contain any provision as to notice of 
dissolution, it must be strictly followed ; but if a partnership be com- 
menced for a limited period, with a right reserved to^ch partner of 
dissolving it on giving a yeai^s notice, and, after the period limited for 
its continuance, the partners by mutual consent continue the partnership, 
it may then be dissolved at tne option of either party. There may be 
an implied contract for its continuance up to a limited period, although 
there is none *expressed ; and the circumstance of a lease being taken 
for a certain number of years for partnership purposes may, though it 
necessarilv, raise such an implication. 

w hen the disHolution of a partnerwip, to which any partner is en- 
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titled, is opposed by some of the members, a court of equity will 
interfere; and under such circumstances it may be more prudent to 
file a bill, which may not only pray a dissolution, but likewise an ac- 
count, and an injunction to restrain those dissentient from executing 
securities or otherwise meddling with the property in the meantime. 
There is an instance of an application to a court of equity to prohibit 
the dissolution of a commercial partnership ; and it has been said that, 
on proper grounds, such an application may be sustained. 

It may be doubted whether, as against a client, who having employed 
solicitors in partnership has a right to their united exertions, the 
solicitors are at liberty to dissolve their partnership and turn their 
client over to one of them ; it should seem they have not, as against 
him, the power of dissolving their partnership. But, however that 
may be, the retiring partner could not*be considered as a discharged 
solicitor. The client, after such dissolution of partnership, cannot 
employ both, and it would be impossible to maintain that, if he employ 
one, the other is let loose and discharged from all those obligations 
which he had undertaken. A solicitor under such circumstances, if 
retained against his former client, must (however high his personal 
character) be considered, hypothetically, as employed for no other 
reason except the very improper one, that he had been previously em- 
ployed by the other party ; and, upon the clearest general principle, 
that cannot be admitted. 

The marriage of a feme sole partner would, it seems, operate as a 
dissolution. 

8dly, A partnership, whether for a definite or indefinite period, may 
be dissolved hy operation of law. 

Where, from the failure of, or other similar event attaching on 
the object of the original institution of the partnership, it becomes 
impossible to carry on the partnership, a court of equity will dis- 
solve it. And if the conduct of partnei*s be such as to render it im- 
possible to carry on the partnership on the terms on which it was en- 
tered into, or if one partner be entirely excluded by the others from his 
interest in the partnership, or if there be a gross breach of good faith, 
or a violent or lasting dissension between them, the partnership will be 
dissolved even on the complaint of one partner only. So the court 
will dissolve friendly societies not enrolled if they are founded on a 
principle calculated to produce a failure of the undertaking. 

An act of bankruptcy of one partner, followed by a fiat and adju- 
dication, is an absolute dissolution as to that partner ; and it so afiPects 
the solvent partner that he cannot afterwaras deal with the partner- 
ship property, since the bankrupt’s share, as it stands at the time of* 
the act of banbuptcy, vests at once in the assignees. If, however, 
the fiat be issued fraudulently, and for the mere purpose of working 
a dissolution, it will be annulled. 

An execution, under which all the interest of one partner is seized, 
is also a cause of dissolution. 

The CoTisequences of a Dissolution, 

The consequences resulting from a ddssolution of partnershvp we 
either a total or partial destruction of the partneTshipy— a eomp\^ 
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annihilation of the firm, or a dissolution merely for the purpose of 
making an alteration in it. 

When it is is actually ended as regards sdl the former partners, no 
number short of the whole can make any disposition of the partnership 
property which is inconsistent with the winding up of the concern, and 
therefore they can create no fresh obligations ; but until the affidrs are 
wound up, the connexion between them subsists, and in that sense, until 
such settlement takes place, the partnership may be said to continue, 
and the ex*membdrs of the firm may be sued as existing partners. 

The arrangement of the affairs being the sole object of a dissolution, 
a court of equity will in all cases interpose where the conduct of 
partners is of a description not likely to be attended with such a 
result. Therefore, if one partner trade with the joint property on his 
separate account, or interfere with it otherwise than towards a settle* 
ment of the joint affairs, or if, in closing the concern, some of the 
members seek to exclude others from their just share, a court of equity 
will appoint a manager or receiver to wind up the concern ; but a re- 
ceiver will never be appointed unless a strong necessity appears. 
Sometimes, as in the case of the bankruptcy of one partner, the co- 
partner is appointed receiver, though without a salary. 

At the dissolution the joint property consists of the remainder of the 
stock which existed at the formation of the partnership, with the 
additions made to it in the course of trade during its continuance. 
Real estate purchased by the partnership forms also a portion of the 
joint fund, whether conveyed to one partner only or to all. So, though 
a lease is renewed in the name of one partner only, though done by 
him clandestinely, it is considered as for the benefit of the firm. So 
mines, for many purposes, are partnership property, and liable to part- 
nership debts. But that only is to be considered as copartnership 
property which belongs jointly to all the partners, whetlier it arise 
simply from contributions inter sOy or be composed partly of con- 
tributions and partly of acquisitions made by or profits derived from 
the use and application of the capital formed by such contributions. 
And therefore a distinct and independent fund belonging to different 
but not to all the individual members of the firm, which is not com- 
mensurate with the joint property, and does not succeed to the place 
of it, does not fall within the meaning of, and is not distributable 
as joint estate ; if it were so distributable, the partners uninterested 
would be relieved from the weight of debt which otherwise they must 
bear, at the same time, probably, that the separate creditors of the 
actual owners might have claims against it, and would therefore be 
entitled to priority of satisfaction. This latter description of pro- 
perty constitutes, as regards the entire partnership, th^eparate estate 
of those members, short of the whole, to whom in pomt of fact it be- 
longs. For instance, if one joint owner of a ship insure his share or 
interest and a loss happens, the money recovered on the policy will be 
separate and not joint property. 

Wheai the common property is ascertained, each partner on disso- 
lution may insist on a sale of the whole concern. The whole must 
then be valued and sold, and each partner's aliquot proportion of 
the pecuniary produce paid to him; and therefore no one can insist 
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on retaining any specific part of the joint propert}r, A sale of the 
whole is the first thing directed by a court ot equity in this event 

Out of the joint property the creditors of the partnership as such 
have a prior claim upon its produce; end in the event of there being 
no joint creditors^ or of their being paid in full^ and there being a sur* 
plus divisible among the individuSi members, the separate creditors of 
each partner must next be paid out of the share to which each indi* 
yidual partner is entitled; which share is, however, liable in the fii*gt 
instance to be reduced by the allowance to be made in account to any 
partner who has advanced money for, or who has any other claim 
against the partnership. 

The foregoing observations are also applicable to a partial dissolu- 
tion, if the same do not take place by agreement and arrangement. 
In this event, however, it is generally agreed that the retiring partner 
shall receive a sum of money, or an annuity, proportioned to his share 
in the concern, in return for which he makes over to the partners con- 
tinuing tlie trade whatever interest he had in the joint property. If 
the consideration of his retirement be any tiling in the nature of an 
annuity, he must take care that the amount is independent of the quan- 
tum of profits derived to the continuing partners ; for otherwise he may, 
as before shown, in fact continue and be considered a dormant partner* 

The effect that the premium paid to a retiring partner has on the 
joint creditors is always open to a question oi" hona fides. If it 
a|)})ear that there was mala fides as regards creditors* in the trans- 
action, they may in equity obtain relief against the payment; but if 
the transaction were bond fide, whatever may happen to the remaining 
partners, as though their iuFolvency take place shortly afterwards, the 
retiring partner will not be affected thereby. 

It may as well be here observed, that if on one partner’s retiring it 
is intended that he shall assign bis good-will also, he should be made 
expressly to covenant not to*carry on the same trade within a certain 
number of miles distance. 

The retiring partner should also take care to give public notice at 
least in tlie London Gazette, and express notice to all persons then 
dealing with the firm, that the partnership is as to him at an end; or 
otherwise, if the fact of his retirement be unknown to parties subse- 
quently trusting the firm, it will not determine bis liability to them for 
the subsequent partnership debts. 

In no case can the dissolution of the partnership, either absolute or 
partial, determine the liability of any one member for the partnership 
debts incurred prior to the dissolution. And the only course for a 
retiring partner is either to see that the partnership debts up to that 
time are fully |jitisfied, or obtain the consent of the creditors that 
he shall be no longer responsible, or else to make the remaining part- 
ners covenant to indemnify him against the event of his being after- 
wards called on to bear any portion of such debts. 

In many instances of dissolution the remaining partner is by agree- 
ment exclusively authorized to arrange the joint affairs, and to receive 
the partnership credits as the fund out of wlbich to discharge the part- 
nership debts. Where this is the case, and notice as well of the dis- 
solution as of the private arrangement between the partners is given, 
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a debtor to the firm cannot^ by colluding with the outgoing partner^ 
obtain from him a discharge of the debt. A receipt given by the 
latter for the debt, though dated anterior to the dissolution, will be 
fraudulent and void, and will not estop the remaining partner from dis- 
closing the transaction and recovering payment. So if the remaining 
partner have the exclusive right in equity to all the debts, and a debtor 
is conscious of that right, a payment to the outgoing partner will not 
affect the claim of the remaining partner; but without notice such a 
payment would discharge the debtor. And where, on a dissolution, 
it was agreed that the joint debts should be received by an agent ap- 
pointed by both partners, to which arrangement a debtor acceded, but 
afterwards one of the partners countermanded the authority given to 
the agent, and personally demanded the debt, a receipt from such part- 
ner in the name of both was held to be a discharge to the debtor. 

It remains to be observed, that where there is not a renunciation by 
the outgoing partner of his right to his proportion of the capital, his 
copartner, if he continue the trade after a dissolution and employ the 
common capital in it, will be bound to account for the profits which 
may be derived, although if the profits are made solely by the skill 
of the remaining partner, it is said to be the practice of courts of 
equity to allow him a compensation commensurate with his exertions. 
But where the profits arise out of the use of the partnership stock 
mixed with the separate property of the remaining partner, it has been 
doubted whether the outgoing partner is entitled to insist upon a parti- 
cipation. A court of equity will enforce an agreement made on a 
dissolution that a particular book used in the trade should become the 
exclusive property of one of the partners, and that a copy of it should 
be delivered to the other. ^ 

It would be anticipating the subject of bankniptcy, of which we 
shall treat in a subsequent part of this work, were we in this place to 
treat of the consequences of a dissolution by bankruptcy; we shall 
therefore, leave the consideration of this branch of the law of part- 
nership to subsequent pages, and proceed to investigate — 

The Consequences of a Dissolution by Death. 

These may be considered, 1st, as they relate to survivorship; 
2dly, as they affect suits between the survivors and the representative 
of the deceased partner; 3dly, as they apply to suits either by the 
survivors against third persons, or h contra; and 4thly and lastly^ as 
they regard proceedings against the assets of the deceased partner. 

We have already seen, that, as regards partnership property, there is 
no right of survivorship whatever either in equity or at law ; it only exists 
for the purpose of enabling the survivors to get in outstanding debts* 
&c., which, when so recovered, become liable to the joint right of 
the representative of the deceased. In 2ike manner in real estate and 
leaseholds such representative has a right in equity to participate. 
The only subject ior doubt is as to the good*will of the business, 
namely, whether such representative has a right to have that sold and 
to participate in the price which it fetches. Two pre-eminently learned 
chancellors. Lord Rosslyn and Lord Eldon, have differed upon this 

Gow, 230—256 ; and see Exp. Trueman, 1 Bea. and Ch. 464. 
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point. But a very intelligible distinction has been suggested between 
a commercial and a professional association. In the case of Farr v. 
Bearce.^ Sir John Leach expressed his opinion, that it would be didicult 
to maintain that where a partnership is formed between professional 
persons, as surgeons, and one dies, the other is obliged to give up his 
business and sell the connexion for the joint benefit of himself and 
the estate of his deceased partner. When such partnerships, there* 
fore, are determined, unless there are stipulations to the contrary, each 
partner must be at liberty to continue his own exertions; and where 
the determination is by the death of one, the right of the survivor 
cannot be affected, such being very different from commercial partner* 
ships. At all events, if any right to the good-will goes over to the 
deceased partner’s representatives, the deceased cannot, as we have 
already seen, give a third party (as a legatee in a will) any interest 
in the partnership, unless the surviving partner, by assenting to take a 
benefit under it, binds himself in equity to the fulfilment qf the testa- 
tor’s intentions as to such third party. It is, however, very common, 
and certainly proper, for the articles of copartnership to provide for 
such contingencies as these. 

We have already seen, that when death operates a dissolution, in 
the absence of any special agreement upon the subject, the represent- 
atives of the deceased take no interest as partners, though they have 
an interest in the property till the concern is wound up ; but such re* 
presentatives have a right to require the special appropriation of the 
joint property to the payment of the joint debts, and a division of the 
surplus. If, within a reasonable time, the survivor do not account with 
them and come to a settlement, equity will grant an injunction, restrain* 
ing him from disposing of the joint stock, and from receiving the out- 
standing debts. And a surviving partner has the same right in respect 
of the winding up the affairs. 

The surviving partner having at law the right to the custody, care, 
and management of the joint estate, a court of equity will not, generally 
speaking, on a bill filed against him for an account, deprive him of his 
legal right by appointing a receiver. But if he be guilty of acts of 
gross mismanagement or improper conduct, inconsistent with his duty 
and the interests of other persons concerned, then equity will exercise 
its power to appoint a receiver to collect the debts and dispose of the 
property. But if both partners die, equity will, as a matter of course, 
appbint a receiver, if either of their representatives require it. 

As no injury can arise to the estate of a deceased partner from the 
continued use of his name by the old firm, equity will not enjoin them 
from making use of it, even although it is a species of fraud upon the 
public. 

No notice is necessary to third persons of the death of a partner: 
the partnership is dissolved, and all liabilities for subsequent acts cease. 
The surviving parties are to be sued alone for the partnership liabilities 
and obligations, for which they are liable to the full extent. But they 
are not liable for the separate debts of the deceased partner, unless, 
after p^ment of all the joint debts, they have a surplus of the partner- 
ship e&cts in their hainds. If the joint effects be insufficient to pay 

‘ 3 Mad. 78. 
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the partnership debts, the separate estate of the deceased partner, if he 
have any, is liable for the deficiency. 

With respect to actions by or against the partnership, in case of 
death the right of action, either by or against the firm, rests in the sur- 
vivor. In actions brought by him, the representatives of the deceased, 
having no title at law, cannot be joined, though th^ have an interest 
in the thing recovered ; and in actions against the firm, the survivor 
in like manner bears all the burthen, though he may call for contri- 
bution out of the deceased*s estate ; or in case of the survivor’s insol- 
vency, the creditor has relief in equity against the deceased’s assets. 
In this case, as in bankruptcy, the separate creditors of the deceased 
have a prior claim to payment out of hk separate estate to the cre- 
ditors of the partnership ; and the liability of the sepamte estate of 
the deceased to partnership debts only extends to debts contracted at 
the time of his death.* 


CHAPTER XXIX. 

9imhtiSififiOotU anti Con0nl0« 


The rights of ambassadors are established by the law of nations, 
and are therefore matter of universal concern. These, so far as they 
relate to commerce, are fully discussed in 1 Chitty’s Commercial Law.* 
We shall here only consider their general personal privileges, if indeed 
th^ can be considered personal at all. 

The common law recognizes them in their full extent by immediately 
stopping all legal process sued out through the ignorance or rashness 
of individuals, which may intrench upon the immunities of a foreign 
minister, or any of his domestic servants. And the more effectually 
to enforce the law of nations in this respect, when violated through 
wantonness or insolence, the 7 Ann, c .12 declares that all process 
whereby the person of any ambassador or his domestic servant may be 
arrested, or his goods distrained or seized, shall be utterly void ; and 
that all persons prosecuting, soliciting, or executing such process, being 
convicted by confession or the oath of one witness before the lord chan- 
cellor or the chief justices, or any two of them, shall be deemed viola- 
tors of the law of nations and disturbers of the public repose, and shall 
suffer such penalties and corporal punishment as the said j*udges, or 
any two or more of them, shall think fit. Thus, in cases of extraordi- 
nary outrage, for which the law has provided no special penalty, the 
legislature has entrusted to the three principal judges of the kingdom 
an unlimited power of proportioning the punishment to the crime. 

A person claiming the benefit of uie privilege as domestic servant to a 
public minister must be really and bond fide his servant at the time of 
the arrest, and must clearly show by affidavit the general nature of his 

* Gow, 348—371. * See Index, tit. Ambassador oxA Consul, 
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service and the actual performance of it, and that he was^ not a trader 
or the object of the bankrupt laws ; for, by the law of nations, a public 
minister cannot protect a person who is not bond fide his servant. It 
is the law that gives the protection ; and though the process of the law 
shall not take a bond fide servant out of the service of a public minis- 
ter, yet on the other hand a public minister shall not take a person 
who is not hoTtd, iide his servant out of the custody of the law, or 
screen him from the payment of his just debts. This privilege, how- 
ever, has long been settled to extend to the servants of a public minis- 
ter being natives of the country where he resides, as well as to his 
foreign servants, and not merely to servants lying in his house (for 
many houses are not large enough to contain and lodge all the servants 
of some public ministers^, but also to his real and actual servants lying 
out of his house. Nor is it necessary, to entitle them to the privilege, 
that their names should have been registered at the secretary of state’s 
office and transmitted to the sheriff's office ; though, unless they have 
been so registered and transmitted, the sheriff or his officers cannot be 
proceeded against for arresting them. And it cannot be expected that 
every particular act of service should be specified ; it is enoimh if an 
actual bond fide service be proved ; and if a service be sufficiently 
made out by affidavit, the court will not, upon bare suspicion, suppose 
it to have been merely colourable and collusive. Where the servant 
of an ambassador did not reside in his master’s house, but rented 
and lived in another, part of which he let in lodgings, it was held 
that his goo* Is in that house, not being necessary for the convenience 
of the ambassador, were liable to be distrained for poor rates. And 
where the wife of a foreign ambassador’s secretary was arrested upon 
•a writ issued against husband and wife, the court refused to quash the 
writ, though the husband swore that before and at the time of the arijest 
he was in the actual employment of the ambassador, and in daily atten- 
dance upon him in’ writing dispatches and other official documents.' 
This act does not extend to consuls, and they have therefore been held 
liable to arrest.^ But in that case the party was a merchant residing 
here, and merely acting in the capacity of consul. 

The privileges of ambassadors and other foreign ministers are not, 
strictly speaking, personal privileges, but rather belong to the sove- 
reigns whom they represent ; and therefore such privileges cannot be 
waived by any means.® 

If a bill in equity is brought against an ambassador of this country 
who is abroad to redeem or foreclose a mortgage, the court will order 
all proceedings to be stayed for a year and a day, unless the ambas- 
sador sooner returns. They have always a right "to the essoign of a 
year and a day, and afterwards to renew it if occasion require.^ 

An ambassador or consul resident abroad bringing a bill is not re- 
quired to give security for the costs of suit, as plaintifre residing abroad 
usually are.® But an ambassador’s servant residing here, and claim- 
ing his privilege of freedom from arrest, will be required to give such 
security if he commences a suit.^ 

Chit. Stat. p. 13, note. * Colebrook v. Jones, Dick. 154. 

* Vivea^ v. Becker, 3 M. & S. 284. « Goodwin v. Archer, 2 P. W. 452. S. P. 

* Barbuit’s case, Forr. 281. Adderley v. Smith, Dick. 3^ 

* Pilkington v. Stanhope, 2 Vein. 317. 
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CHAPTER XXX. 


To the members of this profession is intrusted the privilege of advo* 
eating the rights of all persons who have the misfortune to become 
involved either as plaintiffs nr defendants in legal disputes. They are 
of several degrees, and take precedence, with the right of pre-audience 
in courts of justiccj in the following order ; — 

Serjeants at Law 
The Recorder of London 
Common Serjeant of London 
Advocates of the Civil Law 
Barristers behind tlie bar not hoiding anj 
of the above appointments. 

Those of each class take precedence among themselves according 
to the date at which they came to the rank they hold. Thus, barristers 
according to the date of their call to the bar, and serjeants according 
to their appointment as such, and so forth. But, independently of 
this, the crown has pow’^er to give any counsel precedence over those 
of older standing, by granting letters patent of precedence,, which 
jpecify the extent of precedence. 

The queen’s attorney or solicitor general, besides being the legal ad- 
visers of the crown in all affairs, are ex officio the prosecutors in 
various revenue and criminal matters, and are made parties to all suits 
and informations in equity concerning either the rights of the crown or 
the administration of charity funds. 

The queen’s counsel are the retained additional counsel of the crown, 
who, without a special licence for the particular purpose, can never be 
concerned in any proceeding against the interests of the crown. 

The serjeants had formerly great privileges in the Common Pleas, 
inasmuch as no other counsel could plead in that court, except as junioj* 
to a serjeant. But by the 9 & 10 Vic, c. 55, intituled An act to ex- 
tend to all barristers practising in the superior courts at Westminster 
the privileges of serjeants-at-Taw in the court of Common Pleas,” 
that court has been thrown open ; so that any barrister may now 
plead therein as in the other courts of Westminster Hall. 

As all rank is conferred at the will of the crown, when a person is 
first called to the bar he is required to take the usual oaths of alle* 
giance, supremacy, &c. 

The profession of a barrister is strictly speaking honorary ; in con- 
formity with which it has been long established, that he cannot main- 
tain an action for his fees. They are, in fact, considered as a gratuity. 


The Queen’s Attorney General 

Solicitor General 

Premier Serjeant 

Ancient Serjeant 

Advocate General 

Serjeants 

Counsel 
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and on that account cannot^ when once given, be recovered back by 
the client under any circumstances. 

A barrister likewise has, as far as he pursues his instructions^ and 
so long as he confines himself to the matter before the court, and 
observations pertinent thereto, perfect freedom of speech, and cannot 
be made liable for any thing uttered by him in the course of hip pro- 
fessional duty. They can never be obliged to discover that which 
they know in professional confidence. And if a counsel is so improvi- 
dent as to betray the secrets of his client’s case to his opponent, so that 
his client receives an injury therefrom, he may, it has been said, be 
made responsible for the consequences. 

In equity they are required to sign many of the pleadings as a 
pledge of their propriety, and if in such case they put their signature 
to documents containing scandalous or other improper matter, they 
may be visited with disagreeable consequences, which in instances 
which occurred long ago (for, to the honour of the profession, there 
are none of modern date) amounted to be virtually disbarred and 
restrained from practising.^ 

If any person contracts that he shall have any part of a thing to be 
recovered in reward for his assistance towards doing so, it amounts to 
champerty and maintenance of suit, which is altogether illegal under 
the 32 Hen. VIII. c. 9, and other acts, and is strongly discountenanced 
by all courts.2 And if a barrister even take any part as a reward for 
his services, though not in pursuance of a prior contract, an old case 
declares that it would for ever remain a blemish upon his reputation.^ 

The consent of counsel, given in court, is in general held to be bind- 
ing on their clients, as it is given upon their own conception of their 
instructions, and that although they had no instructions so to consent, 
provided they were at the time apprised of all those facts of which the 
knowledge was essential to the proper exercise of their discretion.^ 

Where two counsel happen to appear for the same client, upon in- 
structions furnished by two different solicitors, the matter before 
the court must stand over in order to verify the retainer of the attor- 
ney.^ But the question, whetlier a counsel is retained for one client or 
for another, is one in which the lord chancellor has lately declared ho 
has no right to interfere. 

Both barristers and attorneys are entitled to attend at sessions, to 
take upon them the causes of others, and -to prosecute for the crown. 
Where a sufficient number of barristers attend at sessions, it is usual 
to give them sole audience, and the attorneys are in consequence not 
heard in person. Where the bar do not attend, as in most boroughs 
and cities, it is usual to hear the attorneys as advocates ; and though 
it may be doubted whether in strictness they are entitled to prosecute 
indictments, it is customary and certainly convenient to allow them that 
privilege. Where the bar has not been accustomed to attend, but two 
or more barristers wish to do so, it is usual for them to intimate their 
desire to the chairman, and to request that they may have pre-audi- 

» See Chit. Eq. Barristers, ^ Mole v. Smith, Jac. & W. 673 : Fur- 

» See Chit. Eq. In^tit. Champerty, nival v. Bogle, 4 Russ. 142. 

» See Penroe’s case mentioned in Keeney * Butterworth v. Clapham, 1 J. & W. 
V. Brown, 3 Ridgw. P. C. 502. 673. 
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ence; and if this request be granted, the attorneys cannot afterwards 
be heard in their presence, unless all the counsel happen to be retained 
on one side. It appears that neither counsel nor attorneys have a legal 
right to be present in any preliminary proceeding before a grand jury, 
nor in an examination for felony before a magistrate ; but in the latter 
instance it is often allowed in courtesy. Formerly the attendance of 
counsel before commissioners of bankruptcy on behalf of a witness was 
not a matter of right, though in courtesy it was allowed ; but, by the 
recent changes in the system of bankruptcy, parties have now a right 
to employ counsel on their behalf. At a public meeting before one or 
more commissioners, it has been required by the commissioners at 
Basinghall-street, and it is usual, for the barrister retained to attend in 
his forensic costume, although he may be opposed to an attorney who 
appears in his usual dress. But at a private meeting this ceremony is 
dispensed with. 

In a recent work^ there are many valuable and useful observations 
as to the course of study, the admission, and general conduct and duty 
of this part of the profession, which are well worthy the attention of 
all who desire to enter it. 

We may observe, lastly, that barristers of all descriptions are en- 
titled to the rank of esquires; and, for the benefit of their clients, they 
are privileged from arrest for debt while attending their professional 
duties in court, eundo, mora^ido, et redsundo, in the same manner as 
witnesses are privileged. So likewise all actions against them must be 
commenced, and the venue be laid, in Middlesex. 


CHAPTER XXXI. 

PiiS«(tctanje(^ SburstoniBS, anti UpvthHutUst, 


The profession of a physician, like that of a barrister, is also purely 
honorary, and he cannot, any more than the latter, maintain any action 
for the recovery of his fees. 

In order to guard against the evil consequences of quackery and 
^norance, which at that time greatly predominated, the College of 
Physicians was established in London by a charter of Henry VIII., 
confirmed by the 14 & 15 Hen. VIII., and it is now a corporate body 
with the usual corporate rights and qualities. 

Physicians in England are to be examined and approved by the 
college, and have testimonials from the president and three elects of 
the college, unless they be graduate physicians of Oxford or Cam- 
bridge. Persons practising as physicians in Londofi, or within seven 
miles thereof, not so qualified, forfeit 51. for each offence. A Scotch 
* 2 Chit. Gen. Pr. 87 — 45 ; and see id. 71. 
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diploma does not seem to be suiHcient to justify a physician in practi- 
sing in London. 

It may be very questionable^ in the present day, whether the rights 
of the college do not amount to a monopoly prejudicial to the benefit 
of mankind. For the science of medicine, however it may have ad- 
vanced within the last quarter of a century, is still in its inrancy ; and 
inasmuch as no person can pass an examination before the college 
unless his general theory coincides with that of his examiners, the con- 
sequence must be, that if he attempt to introduce a new system, or 
even improve the old one, he must either break through the collegiate 
rights, or conceal such of his ideas as are at variance with those of his 
examiners. However dangerous it might seem to admit of quackeiy, 
yet in the present enlightened age every thing is soon brought to its 
right test ; • and if a single real benefit could be drawn from even quackery 
itself, it is desirablr ♦hat the world at large should enjoy the advantage* 
The college therefore, in our view, acts wisely in not often bringing 
their privileges into public discussion. 

By the 32 Hen. VIII. c. 40, four physicians are chosen by the col- 
lege to search apothecaries’ wares ; and if they find any such, they 
may, in company of the warden of the mystery of apothecaries, 
destroy all adulterated drugs, &c. The penalty on physicians for re- 
fusing to act is 2Z., and on apothecaries refusing to allow the search, 
61. for each offence. 

Although, by 32 Hen. VIII. c. 40, § 1, the president of the com- 
monalty and fellowship of the faculty of physic in London and the 
commons and fellows of the same, are discharged of watch and ward 
there, and shall not be chosen constable, or to any other office, yet it 
seems to have been holden that the act does not extend to other phy- 
sicians not mentioned in it. And it seems that a practising physician 
being chosen constable in pursuance of the custom in respect of his 
lands in a town, has no remedy for his discharge ; for there is no pre- 
cedent of the kind, and his calling is private. Yet if he be chosen 
constable of a town which hath sufficient persons besides to execute 
the office, and there is no special custom concerning it, perhaps he may 
be relieved by the Queen’s Bench. 

By the 6 Geo. IV. c. 50, § 2, members and licentiates of the College 
of Physicians in London are exempt from serving on juries. 

If a physician or properly licensed person give medicine to a person 
with a proper motive and due care, though death itself ensue, he is not 
liable for manslaughter; but it is questionable what would be the 
consequences to an unlicensed person. Indeed, it was said in Mr. 
St. J ohn Long’s case,^ that, whether licensed or not, if the death ensue 
from his particular treatment, and he has shown gross ignorance in his 
art, or gross inattention to the patient’s safety, or gross rashness in the 
application of a dangerous remedy, he is criminally liable, and guilty 
of m^slaughter. This decision is, however, very questionable in 
principle. 

It does not seem that a medical man is privileged to withhold any 
private or secret communication made to him by a patient, when inter- 
rogated by a competent authority. 

MCar.& P.398, 423. 
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Upon questions of skill and judgment, the opinions of competent 
judges are admissible in evidence ; but, in general, mere matter of 
opinion is not so. Thus, on a trial, where the defence is insanity, a 
witness of medical skill may be asked whether such and such appear- 
ances, proved by other witnesses, are in his judgment symptoms of 
insanity; but it is questionable if he can be asked, whether, from 
other testimony given, the act with which the prisoner is charged is in 
his opinion an act of insanity, which is the very point to be decided by 
a jury. A physician who has not seen the particular patient may, 
after hearing the evidence of others, be called on to prove on oath the 
general effects of the disease described by them, and its probable con- 
sequences in the particular case. 

Apothecaries, to enable them to practise, must be examined by the 
Ajpothecaries Company, and must produce testimonials and certificate 
of having practised as apprentice for five years ; and the penalty for 
not having a certificate is 20Z. if as principal, and 5/. if as assistant 
merely. If an action is brought against a person for practising without 
a certificate, it lies on him to show that he has a certificate. By § 21 
of the act, an apothecary not duly licensed cannot recover any charges. 
So neither can he recover even for the phials in which the medicines 
were sent. If duly licensed, he may charge for the medicine or for the 
attendances, but he cannot sue for both. And a surgeon, though he 
may sue for attendance, cannot sue for medicine furnished, unless he 
be also certificated by the Apothecaries Company; except, indeed, 
for medicines necessarily furnished in a surgical case. 

By the 56 Geo. III. c. 194, § 5, if any apothecary either refuse or 
neglect to mix and compound, make, prepare, apply, give, or admi- 
nister medicines when required, or shall improperly mix the same,, he 
forfeits 61. for the first offence, lOZ. for the second, and his certificate 
for the third. 

Apothecaries and surgeons are in general exempt from all public 
offices. 

Anatomy . — Until the passing of the 2 & 3 Wm. IV. c. 75 (with the ex- 
ception that the bodies of convicted murderers were, after execution, deli- 
vered up for dissection) there were no legitimate means by which human 
bodies could be obtained for the study of anatomy ; and the procuring 
of them for this purpose gave rise to frequent offences against the 
laws, and latterly even to murder itself, for the sole object of selling 
the bodies of the persons so murdered. That act was accordingly 
passed, not only for the purpose of preventing such crimes, but for pro- 
moting, under certain regulations, the study and practice of anatomy. 
With this view, every person teaching or practising anatomy is required 
to have a licence from the secretary of state, which is to be obtained 
upon an application countersigned by tw o justices of peace ; and in- 
spectors (not fewer than three) are to be appointed by such secretary, 
at a salary not exceeding lOOl. each, for the purpose of visiting places 
where the practice of anatomy is carried on, who are to make quarterly 
returns of all bodies brought for anatomical examination to each 
of ^ such places within their respective districts. And any person car- 
rying on or teaching anatomy at any place, or receiving or possessing 
for anatomical examination, or dissecting any body after removal. 
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unless such party, or the owner of the place, or some party by this act 
authorized to examine bodies anatomically, shall, at least one week 
before the receipt or possession of a body for such purpose at such 
place, have given notice to the secretary of state of the intention to 
practise anatomy at such place, is guilty of a misdemeanor, punish- 
able by three months imprisonment, or a fine not exceeding But 

nothing herein is to be construed to prohibit the post mortem exami- 
nation of any human body directed by a competent legal authority. 

Any executor or other person in lawful possession of a dead body (not 
being an undertaker or other person entrusted with it for the purpose of 
interment merely) may permit it to undergo anatomical examination, 
unless the deceased had expressed his desire at any time in writing during 
his life, or verbally in his last illness, that his body should not undergo 
such examination, or unless the surviving husband or wife or other 
nearest known relative object thereto. And if any person, by writing in 
his life-time, or verbally in the presence of two witnesses in his last illness, 
direct that his body shall be examined anatomically after his death, 
or nominate any party by this act authorized to make such examina- 
tion, and before the burial such direction or nomination be made known 
to the party having possession of the dead body, such person shall 
direct such examination to be made, unless the surviving husband or 
wife, or any one or more of the deceased person’s nearest known rela- 
tives, object thereto. But in no case is the body to be removed for ana- 
tomical examination until after forty-eight hours from the decease, nor 
until after twenty-four hours notice to the inspector of the district; 
and a certificate of the cause of death, signed by the medical prac- 
titioner who attended the deceased during his last illness (or if no such 
medical man attended, then by some physician, surgeon, or apothecary 
called in to view the body, and vdio shall not be concerned in such 
removal) is to be delivered with the body to the party receiving the 
same for anatomical examination. And such party shall transmit the 
certificate within twenty-four hours to the inspector of the district, 
with a return stating the day and hour and from whom the body was 
received, the date and place of death, the sex, Christian and surname, 
age, and last place of abode; and shall also enter the said particulars, 
with a copy of the certificate, in a book to be kept by him, which he 
shall produce, whenever required, to the inspector. The body, before 
removal, is to be placed in a decent coffin or.shell, and after undergoing 
anatomical examination is to be interred in consecrated ground, or in 
some piblic burial ground belonging to persons of the same religious 
persuasion; and a certificate of the interment is to be transmitted 
within six weeks to the inspector. 

Previous to the passing of this actf the dissection of the body after 
death constituted part of the sentence pronounced upon persons con- 
victed of the crime of murder; but this being considered to have a ten- 
dency to strengthen the natural repugnance generally entertained against 
the anatomical examination of human bodies, so much of the 9 Geo. IV, 
c. 37 as authorized the bodies of persons convicted of murder to be 
delivered up for dissection is repealed ; and, instead thereof, it is enacted, 
that the court may direct the bodies of such criminals, after (execution, 
either to be hung in chains, or buried within the precincts of the prison- 

3 K 
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Pawnbrokers. 


CHAPTEll XXXIV. 

Of Oafotifiraitrtjs^ 

All persons receiving goods by way of pawn or pledge, for the repay- 
ment of money lent tnereon at a higher rate of interest than five per 
cent, are deemed pawnbrokers. 

Every person exercising the trade of a pawnbroker must take out a 
licence, renewable annually ten days at least before the end of the 
year, for which he shall pay, within the cities of London and West- 
minster and the limits of the twopenny-post, 15^.; elsewhere, IL IO 5 ., 
on pain of forfeiting 60/. No person can keep more than one house 
or shop by virtue of one licence. But persons in partnei-ship ear- 
ly ing on trade in one house only are not obliged to take out more than 
one licence. 

The principal regulations as to persons carrying on this business are 
contained in the 39 & 40 Geo. III. c. 99, and are as follow : — 

Every pawnbroker shall cause to be painted or written, in large 
legible characters over the door of his shop, the Christian and surname 
or names of the persons carrying on the said trade, and the word 
Pawnbroker or Pawnbrokers, upon pain of forfeiting 10/. for every 
shop or place made use of for one week without having tlie same 
put up; to be recovered, upon confession, or on the oath of one 
credible witness, by distress, by warrant under the hands and seals 
of two justices, half to the informer and half to the poor; and, for 
want of sufficient distress, the offender may be committed to gaol or 
house of correction for not exceeding three calendar months nor 
less than fourteen days, unless such penalty and the reasonable charges 
are sooner paid. 

Pawnbrokers, before they redeliver the goods pawned, may demand 
and take, over and above the principal sum advanced, the following 

Rates of Profit, 

For ererv pledge upon which there shall have been lent any sum not exceeding 2s 6d., 
<me nalfipermy for any term not exceeding one calendar month, and the same for 
every month afterwards, including the current month in which such pledge is 
redeemed, though such month be not expired. ^ 

», d, M, d, Ifl2s.6d. 0 2J per month. 

If 5 0 have been lent 0 1 per month. 16 0 0 3 w 

7 6 0 IJ • • 17 6 0 3} i» 

10 0 0 2 i* , 20 0 0 4 9 

And so in proportion for any sum not exceeding 40s. 

And if exceemng 40i. and not exceeding 42s 0 8 per month. 

If exceeding 4^. and not exceeding 10/., after the rate of threepence for every 20t. by 




tional sum. 

Which sums are to be in lieu of and as a satisfaction for all interest due, and charges of 
.warehouse room. 

Where any intermediate sum lent upon pawn shall exceed 2s. Od, and not amount to 
fin* pawnbroker may take a profit as aforesaid of 4d. and no more for the loan 
of 20#. by the calendar month, including the current month. 
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But persons applying for the redemption of goods pawned within 
seven days after the end of the first calendar month after they have 
been pledged^ may redeem the same without paying any thing for such 
seven days, and if before the expiration of fourteen days of the second 
calendar month, upon paying the profit payable for one month and a 
half; but after the expiration of the said fourteen days, the broker 
may take a profit of the whole second calendar month ; and the same 
regulation and restriction apply to every subsequent month. 

Pawnbrokers must give farthings in exchange, or abate the odd 
farthing. 

Pawnbrokers are required to put up in large legible characters, in 
some conspicuous part of their shop, a list of the rates of profit allowed 
by this act to be taken, and of the sums allowed to be charged for 
duplicates, and of the expence of obtaining a second duplicate where a 
former one has been lost or mislaid. 

Where more than 6s. is lent on any pawn, the pawnbroker, before 
advancing the money, shall enter in a book to be kept for that purpose, 
a description of the goods, the sum lent thereon, the day of the month 
and year, the name of tlie person pawning, and of the street and number 
of the house (if numbered) where he resides, and whether he be a 
lodger or housekeeper, by using the letter L if a lodger, and the letter 
H if a housekeeper, and also the name and place of abode of the 
owner, according to the information of the person offering the pledge; 
and if the sum lent shall not exceed 6s. , such entry shall be made 
within four hours after the goods have been pawned. Pledges upon 

which more than 10^. are lent are to be entered in a separate book; 

and such entries are to be numbered progressively, beginning a fresh 
series of numbers in each calendar month. 

At the time of taking the pawn, a note or memorai;^um, being a 
duplicate of the entry in the book, and containing also the name and 
place of abode of the pawnbroker, is to be given by the pawnbroker to 
the person pawning ; which duplicate the party pawning is required to 
take; and unless he take the same, the pawnbroker shall not receive 
the pledge. Such duplicate, where the sum lent is under 6s. shall be 
given gratis; 

£. «. d. £. K. d. a. d. 

If the sum lent is 0 6 0 and under 0 10 0 the broker may take 0 OJ 

It II 0 10 0 ^ 1 0 O 0 1 

n n 100 — 500 02 

» » 5 0 0 or upwards 0 4 

Which duplicate shall be produced to the broker before he shall be 
obliged to re-deliver the goods, except as hereafter excepted. 

when goods are redeemed, the pawnbroker shall write upon the 
duplicate the profit taken by him, and keep the duplicate for one 
year. 

Any person pawning or exchanging or unlawfully disposing of the 
goods of any other person without his consent may be apprehended 
on the warrant of a justice ; and being convicted, by the oath of one 
witness or on confession, shall forfeit not more than 51. nor less than 
204. and the value of the goods. If not forthwith paid, the justice 
shall commit him to the house of correction, to he kept to hard labour, 
for not more than three calendar months, unless the forfeiture be 
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sooner paid; and if within three days before the expiration of the 
term of commitment the forfeiture be not paid, the justice may order 
such person to be publicly whipped. The forfeiture, when recovered, 
is to be applied towards making satisfaction to the party injured, 
and defraying the costs of the prosecution; but if the party injured 
decline to accept of such satisfaction and costs, or if there be any 
overplus, the same shall be paid to the overseers for the use of 
the poor. 

Persons counterfeiting, forging, or altering duplicates, or uttering, 
vending, or selling such, knowing the same to have been counterfeited, 
forged, or altered, with intent to defraud any person, may be committed 
to the house of correction for not exceeding three calendar months ; 
and any person, or his servant or agent, to whom such note shall be 
uttered or offered, which he shall liavc reason to suspect has been 
counterfeited, forged, or altered, may seize the person offering the 
same, and deliver him to a constable, who shall convey him before 
a justice. 

If any person offering by way of pawn, pledge, exchange, or sale, 
any goods, shall refuse to give a satisfactory account of himself, or of 
the means by which he became possessed thereof, or shall wilfully 
give any false information as to whether such goods are his own 
property, or of his name and place of abode, or of the name and 
jdace of abode of the owner ; or if there be any other reason to sus- 
pect that such goods are stolen or otherwise illegally or clandestinely ob- 
tained ; or if any person not entitled shall attempt to redeem the same. 
It shall be lawful for any person, or his servant or agent, to whom the same 
are offered, to detain such person and the same goods, and deliver him 
immediately into the custody of a constable, who shall convey such 
person and the said goods before a justice. And if the justice, upon 
examination, have cause to suspect that the goods were stolen or ille- 
gally or clandestinely obtained, or that the person offering to redeem 
the same hath not any pretence or colour of right so to do, he shall 
commit such person into safe custody for such reasonable time as may 
be necessary for obtaining proper information, in order to be further 
examined. And if upon cither examination it appear that the goods 
were stolen or illegally or clandestinely obtained, or that the person 
offering to redeem the same hath not any pretence or right so to do, he 
shall commit such offender to prison, to be dealt with according to 
law; and where the nature of the offence shall not authorize such 
commitment by any other law, the same shall be for any time not 
exceeding three calendar months. 

If any person shall knowingly buy, or take in pawn or exchange, 
any goods of any manufacture, either mixed or separate, or any mate- 
rials plainly intended for or put into a state or course of manufacture, 
before such goods are finished for the purpose of wear, or any linen 
or apparel entrusted to any person to wash, scour, iron, mend, manufac- 
ture, work up, finish, or make up, he shall, on conviction before a jus- 
tice, forfeit double the sum given for or lent on the same, to be paid 
to the poor ; and such goods or materials shall also be restored to the 
owner in the presence of such justice. 

If tile owner of any such unfinished goods, or of any linen or ap- 
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parel so entrusted to wash ka,, shall niake out^ on his oath or on the 
oath of a witness, before a justice of peace, that there is just cause to 
suspect that any person has taken in pawn or exchange any such 
goods without his knowledge, or if the owner of any goods unlawfully 
pawned, pledged, or exchanged, shall make out, on his own oath or on 
the oath of a witness, that he has had such goods unlawfully obtained 
or taken from him, and there is just cause to suspect that any person 
hath knowingly and unlawfully taken the same in pawm or by way of 
pledge or in exchange, such justice may issue his warrant for-^earching, 
within the hours of business, the house, warehouse, or other place of 
any person so charged on oath as suspected of having received the 
same ; and if the occupier of the place shall, upon request, refuse to 
open the same, and permit such search, any peace officer may break 
open such liouse, warehouse, or place within the hours of business, 
and search for the goods suspected to be there, doing no wilful 
damage; and if the goods so pawned or exchanged be found, and the 
property of the owner be made out to the satisfaction of the justice, 
by the oath of one witness or by the confession of the person charged, 
such justice shall cause the goods to be forthwith restored to the 
owner. 

If any paw nbroker refuse to deliver up any pledge on which a sum 
not exceeding 10/. shall have been lent, on tender of the principal 
money lent and the rate of profit allow^ed by this act within the year 
(or within a year and three months in case of notice having been 
given), any justice of the peace, on application of the owmer, shall 
summon the pawnbroker before him, and direct the goods so pawned 
to be forthwith delivered up, or on refusal commit him to prison until 
the goods be delivered up, or satiiffiiction be made to the party entitled 
to the redemption. 

The person in possession of the duplicate is to be deemed the owner, 
and entitled to the redemption of the goods, unless previous notice has 
been given Dy the real owner not to deliver such goods, or that the same 
are suspected to have been fraudulently or feloniously taken or obtained, 
and unless the real owner proceed in manner hereafter mentioned for 
redeeming goods pledged where duplicates have been lost, mislaid, 
destroyed, or fraudulently obtained from the owner. 

In case any pawnbroker shall have had such notice, or if any dupli- 
cate be lost, mislaid, destroyed, or fraudulently obtained from the 
owuier, and the goods remain unredeemed, the broker, at the request of 
any person representing himself as the owner, shall deliver a copy of 
such duplicate, with the form of an affidavit of the particular circum- 
stances attending the case written thereon, as stated to him by the 

a applying ; for which copy and affidavit, in case the money lent 
not exceed 6s, ^ the broker shall receive one halfpenny; and if 
above 6s. and not exceeding 10*%, lie shall receive \d , ; and if above 
105., he shall receive the like sum as he is entitled to take on giving the 
original duplicate, to be paid by the person applying. And such per- 
son having proved his property in such goods to the satisfaction of some 
justice, and verified on oath the truth of the particular circumstances 
attending the case mentioned in the affidavit (the taking of such oath 
being authenticated by the hand-writing of such justice), the broker 
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shall suffer such person to redeem the goods, leaying the duplicate and 
affidavit with him. 

All pawned goods are deemed forfeited and may be sold at the end 
jf one whole year ; unless notice be given in writing, or in the presence 
of a witness, within the year, by the person entitled to redeem them, in 
which case they are to be kept for three months beyond the year, and 
during such time the owner is entitled to redeem them. All goods so 
forfeited, on which above 20«. and under lOZ. has been lent, are to be 
sold by public auction, notice of such sale being twice given, at least 
three days before the auction, in a public newspaper, imon pain of for- 
feiting to the owner not more than 6L nor less than 2Z. Pictures, prints, 
books, bronzes, statues, busts, carvings in ivory or marble, cameos, 
intaglios, musical, mathematical, and philosophical instruments, and 
china, are to be sold by themselves, and without any other goods, four 
times only in every year, viz. on the first Monday in the months of 
January, April, July, and October, yearly, and following days, if the 
sale exceed one day, and at no other time. 

Pawnbrokers are to enter in a book a just account of such sales, 
expressing the day when and the money for which the goods were 
sold, with the names and places of abode of the auctioneer and pur- 
chaser; and if the goods are sold for upwards of IO 5 . or for more 
than is due thereon, the overplus (after deducting all necessa^ costs 
and charges) shall be paid, on demand within three years after the 
sale, to the person who pawned the goods, and who shall be permitted 
to inspect the entry on payment of Id.^ or, on refusal, the pawnbroker 
shall forfeit 10/. and treble the sum the goods were originally pawned 
for, to be levied by distress. 

No person having goods in pawn shall purchase any such goods 
during the time they remain in his custody (except at such public 
auction); nor shall suffer the same to be redeemed with a view 
or intention of purchasing thereof; nor make any contract with any 
person offering to pawn the same, or with the owner of the pawn, 
for the purchase, sale, or disposition of the said goods, before the 
end of one year from the time of pawning the same; nor shall 
purchase, receive, or take any goods in pawn from any person who 
shall appear to be under the age of twelve years, or to be intoxicated 
with liquor; or purchase or take in pawn or exchange the dupli- 
cate of any other broker; nor buy any goods in the course of his 
trade before eight o'clock in the morning or after seven in the 
evening; nor employ any servant or apprentice or other person under 
sixteen years of age to take in any pawn; nor receive any goods 
by way of pawn or exchange before eight in the morning or after 
seven^ in the evening between Michaelmas-day and Lady-day, nor 
before seven in the morning and after nine * in the evening the remain- 
der of the year, except only on Saturday evenings, and the evenings 
preceding Good Friday, Christmas-day, and every Fast or Thanl^- 
giving day, when pledges may be taken in till eleven o’clock, under 
penalty of not less than twenty shillings nor exceeding 5/., to be levied 
by distress. 

If it be proved upon oath before a justice, that any goods pawned 
have been sold before the time limited, or einbezzled, or lost, or be- 
come of less value than when pawned, through the neglect or wilful 
» 9 & 10 Vic. c. 98. « Id. 
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misbehaviour of the person to whom they were pawned, such justice 
shall award a reasonable satisfaction to the owner ; and the sum so 
awarded^ in case the same shall not amount to the principal and profit 
due to such broker, shall be deducted thereout, and it shall be suffi- 
cient for the pawner to pay or tender the balance; and upon so doing 
such justice shall proceed as if the pawner had paid or tendered the 
whole money due ror the principal and profit as aforesaid ; and if such 
satisfaction to be allowed be equal to or exceed the principal and 
profit as aforesaid^ then such broker shall deliver the goods so pledged 
to the owner without baing paid any thing for principal or profit, and 
also pay such excess (if any), on penalty of 10/., to be recovered as 
hereafter mentioned. 

The justice may require the production of any book, note, voucher, 
memorandum, duplicate, or other paper in the hands of the broker ; 
and if he neglect to attend, or to produce the same in its true and 
perfect state, he shall forfeit not exceeding 10/. nor less than 5/. 

Pawnbrokers neglecting to make any entry hereby required shall 
forfeit for each offence not exceeding 10/. ; and for every other offence, 
where no other penalty is imposed, not more than 10/. nor less than 
405., to be levied by distress and sale, half to the person complaining 
and half to the poor. 

But no person shall be liable for any prosecution before any justice, 
unless infoniiation be given within twelve calendar months after the 
offence was committed; and such prosecution shall be before some 
neighbouring justice where the offence shall have been committed, 
except in London. 

The churchwardens and overseers of the parish or place where 
any offence is supposed to have been committed, or some one of 
them, at the discretion of the justice, on having notice from him 
for that purpose, shall prosecute the offender at tlie expence of the 
parish or place. 

No person who has been convicted of any fraud, or of obtaining 
money under false pretences, or of any felony, shall prosecute or in- 
form against any person for any offence against this act. 

Nothing herein extends to any person lending money upon pawn or 
pledge at the rate of 5/. per cent interest, without taking any greater 
profit for the loan thereof. 

The provisions of this act extend to and include the executors, ad- 
ministrators, and assigns of any deceased pawnbroker, except that 
no such executor or administrator shall be answerable for any penalty 
personally, or out of his own estate, unless forfeited by his own act or 
neglect. 

Any person aggrieved by the conviction of a justice or justices 
under this act may appeal to the quarter sessions, on entering into 
a recognizance with two sureties, at the time of conviction, in double 
the sum which he is adjudged to pay; but if the judgment be af- 
firmed at the sessions, the appellant shall immediately pay the sum 
forfeited, together with the costs awarded for defraying the expences 
of the appeal. 

By the 5 Geo. IV. c. 107, § 1, the commissioners of Chelsea Hospital 
are authorized to mark all their clothes^ stores, &c. widi the words 
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Chelsea JSospitaly and persons pawning or receiving in pawn any such 
goods are liable to lOZ. penalty, one moiety to the informer and the 
other to the hospital, to be recovered by distress, or else the offending 
party may be committed to prison for three months. 

By 1 J as. I. c. 21, it is provided, that the sal6 of any goods wrong- 
fully taken to a pawnbroker in London or within ten miles thereof ^ 
shall not alter the property thereof. 

And if plate be left to one for term of life, and he pawn it, the 
pawnee has no lien on it after the death of the pawner, for the person 
in remainder may recover it from him by action of trover.' 

A pawn cannot be taken in an execution against a pawnbroker ; nor 
can it be used, without the consent (express or implied) of the owner. 

It has been held by the Court of King’s Bench, that a pawnbroker 
has no right to sell unredeemed pledges after the expiration of a year 
from the time the goods were pledged, if, while the goods are in his 
possession, the original owner tender him the principal and interest due.^ 
On a motion for a new trial, Lord Tenterden said, ‘‘ I am of opinion, 
that if the pledge be not redeemed at the expiration of a year and a 
day (and no notice given that three months further are to be allowed 
for its redemption), the pawnbroker has a right to expose it to sale as 
soon as he can consistent!)^ witli the provisions of the act ; but if, at 
any time before the sale has actually tahen placcj the owner of the 
goods tender the principal and interest and expcnces incurred, he has 
a right to his goods ; and the pawnbroker is not injured, for the power 
of sale is allowed him merely to secure to him the money which he has 
advanced, together with the high rate of interest which the law allows 
to him in his character of pawnbroker.’' 

In the late case of Exp. Cording ^ it was decided, that a pawnbroker 
is not liable to the penalties and consequences mentioned in § 24 of 
the before-mentioned act for the loss and consequent non-delivery of 
goods pawned, where the loss is occasioned by accidental fii'e. 

In Cowie v. Harris^ it was held, that if a pawnbroker, upon one 
contract or bargain of loan, advance more than 10/. («?/;?. 100/.), and 
pretend to divide the same as if it were in different loans, and 
for that purpose give several tickets, dated on different days, the 
transaction is a mere contrivance to conceal usury, and is illegal 
and void. 

We have already noticed the duties and liabilities of bailees on 
pledge or pawn, whence may be gathered those which attach on 
pawnbrokers.® 

* Hoare et al. v. Parker, 2 T. R. 370. ■ 4* Bam. & Adol. 198. 

a Walter v. Smith, 5 B. & A. 439 ; S.C., ♦ Mood. & M. C. N. P. 141. 

ID.AR.1. • Ante, p. 294. 



BOOK IL 


OF PROPERTY AND ITS INCIDENTS. 


CHAPTER 1. 

ideal prayetts; anir Car$oteaI l^ereirttamentiw 

Our inquiry is now to be directed to those rights which a man may 
acquire in and to external things, or such rights as have private 
property for their direct and immediate subject. 

When mankind increased in number, craft, and ambition, it became 
necessary to appropriate to individuals not only the immediate use of 
that of which they had the visible possession, but the substance of the 
tiling used, and which we may term the absolute property or dominion 
tliereof. Thoiigli this dominion or property was at first limited to the 
] period of actual corporeal possession, it was soon by universal consent 
extended to the duration of the life of the possessor ; and, ultimately, 
the right of disposing of it at his death was ceded in like manner. 

This division of property into real and personal ought to be atten- 
tively observed, and constantly remembered ; for it separates the laws 
of England, as it were, into two distinct systems, and is preserved with 
an unbending tenacity, much more so than in the civil institutions of 
any other nation. Hence, landed and personal estate are almost con- 
stantly regarded as subject to different codes. 

The objects of property are things, as contradistinguished from 
mrsons; and things, by the law of England, are distributed into 
two kinds, — things real, and things personal. Things real are such as 
are permanent, fixed, and immovable, which cannot be carried out of 
their place, as lands and tenements: things personal are goods, 
money, and all other moveables, which may attend the owner’s person 
wherever he goes. 

In treating of things real, or real property, we shall consider — 1st, 
Tlieir several sorts or kinds; 2dly, The tenures by which they may be 
holden ; 3dly, The estates which may be had in tnem ; and 4thly, The 
title to them, or the means of acquiring and losing them. > 

Things real are usually said to consist of lands, tenements, or here- 
ditaments. Land is a word of very extensive signification, and com- 
prehends all things of a permanent substantial nature. Tenement 
2 g a word of still greater extent ; and though in its vulgar acceptation it 
is only applied to nouses and other buildings, yet in its proper, original, 
and legal sense it signifies every thing that may be holdm^ pvovid^d it 
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is also permanent in its nature, whether substantial and sensible, or of 
an unsubstantial or ideal kind. Thus, liberum tenementum^ a free 
tenement, or freehold, is applicable to offices, rents, commons, advow- 
sons, franchises, peerages, and such like, as well as to lands and other 
solid objects. The term hereditament^ however, is by much the largest 
and comprehensive expressicm, as it includes whatever may be inhe-‘ 
ritedf whether corporeal or incorporeal, real, personal, or mixed. 
Thus an heirloom is neither land nor tenement^ but a mere moveable^ 
yet being inheritable is comprised under the word hereditament ; and 
a condition, the benefit of which may descend to a man from his an- 
cestor, is also an hereditament. 

Hereditaments, then, to use the largest expression, are of two kinds — 
corporeal and incorporeal. Corporeal consist of such as are sen- 
sible, visible, and tangible ; incorporeal are such as are not the objects 
of sense, can neither be seen nor handled, but exist only in contem- 
plation. 

Corporeal hereditaments consist wholly of substantial and perma- 
nent objects, all which may be comprehended under the general deno- 
mination of land only; for land comprehends, in its legal signification, 
any ground, soil, or earth, whether arable, meadow, pasture, wood, 
moor, land covered with water,* marsh, furze, or heath. So it includes 
all buildings and structures upon it ; so that a conveyance of the land 
will pass the buildings thereon. 

The right to land also includes the right to the space upwards 
towards the heavens — “ Cujus est solum, ejus est usque ad ccelum 
therefore the owner of the land has a right to remove all things of an- 
other which overhang it. So, again, he has a right, not only to the 
surface of the land, but to all the soil and its mineral contents, from 
the surface down to the very centre of the earth. Thus the right to 
mines. 

The term close, in its general legal signification, means the sepa- 
rate interest of a party in a particular spot of land, whether inclosed or 
not. If a man make a feoffment (that is, by deed) of a house nnth 
the appurtenances,*^ nothing passes by those words but the garden, 
curtilage, and close adjoining to the house, and no other land, although 
usually occupied with the house ; but by a devue of a messuage, even 
without the words with the appurtenances,’^ the garden and curtilage 
will pass, and, where the intention is apparent, even other adjacent 
property. 

Thaiterm farm, though in commoa acceptation it imports a tract of 
land with a house, outbuildings, and cultivated land, in law signifies 
only the leasehold interest in the premises. * 

By a grant of water, neither the right to the body of water itself 
nor to the land under it will pass, but only a right of fishery. 

* It is to be observed, that in prosecuting ** acres of land covered with water,” and 
a right to a piece of water, water-course, not as such a body of water, iur water is 
&c., it is always described as so many common by the laws of nature. 
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CHAPTER 11. 

An incorporeal hereditament is a right issuing out of a thing cor- 
poreal (whether real or personal), or concerning or annexed to or 
exercisable within the same; consequently it is not the thing corpo- 
real itself, nor is its existence more than in idea and abstract con- 
templation. Thus, a rent or an annuity is an incorporeal heredita- 
ment ; for though the money, which is the fruit or produce of it, is 
doubtless corporeal, yet the annuity itself, which produces it, is incor- 
poreal. So tithes, in like manner, are incorporeal. Incorporeal here- 
ditaments are principally of ten sorts: — advowsons, tithes, commons, 
ways, offices, dignities, franchises, corodies or pensions, annuities, and 
rents. 

Advowsons. 

An advowson is the right of presentation to a church or ecclesiastical 
benefice; and he who has the advowson is called a patron. 

The patron has no right to the church or glebe himself, but only to 
present and appoint another person, who is in orders, to officiate as 
minister therein; and if, after such appointment, the patron takes 
corporeal possession of the church or its appurtenances, he is an in- 
truder upon the property of the parson, to whom during his life the 
corporeal possession belongs. Advowson is therefore s&’ictly an 
incorporeal hereditament. 

Advowsons are either appendant or in gross : appendant^ where they 
still continue annexed to the manor in which the church is situate ; in 
pross^vrhere they have once been separated from it by legal conveyance. 
It is to be remembered, that originally most churches were built by the 
lords of the manors in which they are situate, the tithes of the parish 
(when the division into parishes arose) being appointed by the lord to 
the clergyman to whom the living was given, and thence the lord of 
the manor is generally the patron of the parish church. So long there- 
fore as the advowson is appendant, it is annexed to the manor or lands ; 
but when once it is in gross, it is for the future annexed to the person 
of its owner, and not to his manor or lands. 

Again, advowsons are either presentative, collative, or donative: 
presentatwcy which is the usual advowson, where the patron has a 
right to present to the bishop a clerk, whom he is bound to accept if 
he finds him canonically qualified ; collative, where the bishop has the 
advowson in his own nands; and donative, where the king, or anjr 
subject by his licence, founds a church or chapel, and ordains that it 
shall be merely in the gift or disposal of a pati*on, subject to his visi- 
tation only, and not to that of the ordinary, and vested absolutely in the 
clerk by the patron^s deed of donation, without presentation, institution, 
or induction. This is said to have been anciently the only way of 
conferring ecclesiastical benefices in England. If, however, this right 
of donation is once waived by the patron presenting to the bishop, and 
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his clerk is admitted and instituted, it becomes for ever after present- 
ative, and never regains its donative quality. 

Although, however, as before observed, the person on whom a dona-^ 
tive is bestowed does not require either presentation, institution, or 
induction, several things are necessary in order to complete and main- 
tain the possession. 1. The donee must be a priest in holy orders by 
episcopal ordination. 2. Within two months after he shall be in actual 
possession of his donative, he must read the morning and evening 
prayers in his church or chapel (unless, in case of impediment, the 
ordinary extend the time, and then within one month after the im- 
pediment is removed), together with the form of giving assent thereto, 
3. He must subscribe the declaration of conformity to the liturgy of 
the church of England, before the archbishop or bishop or ordinary of 
the diocese; and if the donative have a parish church, must take a 
certificate of his declaration of conformity, and read it in the parish 
church. 4. He must take the oaths of supremacy and allegiance be- 
fore the patron. 5, He must subscribe to tlie Thirty-nine Articles of 
our church. 6. He must, within six months, take the oaths of supre- 
macy, allegiance, and abjuration in one of the superior courts at West- 
minster, or at the general or quarter sessions. 7. He must read and 
assent to the Thirty-nine Articles at the evening and morning jirayers 
within two months, if it be a place with the cure of souls. And 8. He 
must, within three months after, read the ordinary’s certificate of his 
subscription, and again make the same declaration in the parish 
church. 

Unlike the other species of advowson, a donative does not lapse, 
unless such be the terms of the foundation, or unless it has been aug- 
mented by Queen Anne’s Bounty, when it is made subject to lapse by 
act of parliament. But the ordinary may, by ecclesiastical censures, 
compel the patron to fill the church, as his power refers to the parson, who 
is subject to the ecclesiastical jurisdiction, although not to the place. 

Donatives are not confined absolutely to any particular class of 
ecclesiastical preferment, as there are other benefices and dignities 
which resemble donatives, and are quasi donatives. For the most 
part archbishoprics and bishoprics are in the hands of the crown. So 
also deaneries and prebends may be, and frequently are, donatives. 

The peculiarities of this kind of advowson are, that in case of a 
vacancy in the life-time of the ancestor, the heir, and not the executor, 
has the right of donation ; and, in the time of a vacancy, the patron 
can take the profits to his own use. Donatives are freed from procu- 
rations, and the incumbent is exempted from attended at visitations. 
The presentation does not devolve to the king,^as in other livings, when 
the incumbent is made a bishop. They are within the acts of uni- 
formity when with care of souls, and within the statuhi against simony 
as well as that against pluralities if a donative be first taken. But if 
a donative is the second benefice taken without dispensation, the first 
would not be avoided within the Pluralities act. 

Donatives are resigned by oflTer of resi^ation by the incumbent to 
the patron, and the patron’s acceptance of it. 

Alienation of Advowsons , — With respect to the alienation of ad- 
VQWsons, in general it may result from a wrongful act divesting the adt 
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Towson from the person to whom by due course of law it would apper- 
tain, or it may be the consequence of those legal provisions by which 
property passes from one hand to another by the mere disposition of the 
law, or it may arise from the proprietor of the advowson disposing of 
it by way of conveyance. 

The consequences of usurpation^ whatever they formerly were, 
are now much diminished ; for, by the 7 Ann, c. 18, no usurpation dis- 
places the right of the patron, whether the advowson be appendant or 
m gross, but only operates for the present turn ; so that if there be 
three coparceners and a usurpation takes place of the right of the 
second’s presentation, the right of the third comes in again on the third 
turn or vacancy. A usurpation against a bishop is a bar as to him, 
but not to his successors. 

Although disseisin of a manor whereto an advowson is appendant 
puts the disseisee out of possession of his advowson, he may notwith- 
standing present to the advowson before he regains seisin of the 
manor, if prior to any presentation by the disseisor. 

When the right of entry is lost, and a party cannot enter on the 
property alienated by his own authority, but can only recover by 
action, the possession is said to be discontinued. In general, discon- 
tinuance is the effect of alienations made by husbands seised in right of 
their wives; by sole corporations, such as ecclesiastics seised jure 
ecclesm ; or by tenants in tail. The two former are now restrained by 
statute. As an advowson must pass by grant, a conveyance by deed 
of the tenant in tail will not work a discontinuance. A conveyance of 
record by fine &c. would not create a discontinuance, which can only 
arise in things which may pass by livery. Hence an advowson in gross 
cannot be discontinued ; but an advowson appendant, will undergo all 
the consequences of a discontinuance of the principal, subject to certain 
qualifications. 

Where the real proprietor being out of possession, and having no 
right to enter without recovering possession in an action, has afterwards 
the freehold cast upon him by some subsequent, though defective title, 
he is said to be remitted to his ancient estate; and as a remitter to 
the principal is a remitter to the accessary, by the remitter to the 
manor the patron is remitted to the advowson also. 

The transfer of advowsons may also be effected by the act of law. 
Thus, if a widow receive for her dower a manor to which an ad- 
vowson is appendant, she is entitled to such advowson. So if she is 
entitled to the third part only of a manor, the third presentation belongs 
to her. 

There may be a curtesy of an advowson appendant, provided there 
has been seisin of the principal; but of an advowson in gross there 
is no need of seisin. 

A guardian in socage shall not present, but the infant himself shall ; 
and lord chancellor King confirmed the appointment of a child, 
though it appeared that the infant was under a year old, and the guar- 
dian himself guided the infant’s hand in making his mark and setting 
his seal to the appointment. 

In cases of descent the advowson follows the principal, and goes to 
the heir; but if a vacancy has occurred in the life-time of the ancestor. 
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the executor presents to that turn, and not the heir, except in case 
donative advowsons* In the case of descent among coparceners, if they 
disagree, the eldest has the first presentation, and so forth. 

An advowson appendant to a manor is clearly legal assets, because, 
the manor being assets, what is appendant must be assets likewise ; 
and, although the contrary is laid down, an advowson in gross is said by 
Lord Coke and others to be assets, as it may be sold, it comes to the 
heir by descent, and it may be recovered in value. 

The transfer of advowsons may also be effected by conveyance of 
the proprietor. A person may have the same estate in an advowson 
as in any other real possession. So there may be an equitable owner 
of an advowson, as a cestuique trust, or a purchaser before conveyance ; 
but a trustee or mortgagee will have but the ba re right of presentation, 
and not of nomination. 

Advowsons in gross may be transferred by every species of con- 
veyance whereby other incorporeal property is transferable. So ad- 
vowsons appendant, by every species of conveyance by which real 
property corporeal is transferred. 

An advowson appendant cannot pass as an appurtenant where the 
manor itself is leased for years only, because no lease for years of an 
advowson is good ; but otherwise, being strictly an appurtenant to the 
manor, it will be included under those usual terms or words whereby 
appurtenances in general pass. 

In order to effect a transfer of an advowson from the crown, it must 
be specifically named in the grant ; for nothing passes by royal grant 
but what is specifically mentioned as intended to pass. 

Of the Grant of Avoidances . — There are two Kinds of avoidances, 
or modes by which a vacancy may occur; the one, an actual vacancy 
in deed, by the death of the incumbent ; and the other, an avdtdance by 
law, arising at a moment when the church is actually full, and the in- 
cumbent is to be removed, either on account of resignation, plurality 
of livings, deprivation, incapacity, union of parishes or churches, ^ or 
simony. 

An actual vacancy can in no case be granted by a subject ; though, 
it seems, where a person is both patron and incumbent, he may devue 
the next presentation, as the vacancy has not at that time arisen ; for 
the avoidance granted must be ^future avoidance. The grant or con- 
veyance must also be by deed, specifying the particular vacancy that 
is intended to pass. Nothing more than the interest which the grantor 
has can pass by the grant, and for the excess the deed is void. Thus, 
if a tenant in tail of a manor to which an advowson is appendant grant 
the next avoidance and die, and the issue in tail enter on the manor, 
the grant becomes void. So if a tenant for life grant the next avoid- 
ance, it is good so long as he lives, but void as against the remainder 
man. So if a tenant for years of a manor grant the next avoidance, 
neither he nor his executors can avoid the grant, so long as the term 
continues, by surrender of the term to the superior patron or otherwise. 

The next avoidance is but a personal chattel, and though it be by the 

* By the common law, when churches parson, patron, or ordinary. See farther, 
are poor, and unable to support the charges as to unions, Mirehouse on Advowsons, 
to amich they are subject, they may be con- 106 et soq, 
lolsdated or united, with the consent of the 
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deed granted to man and his heirs and assignsi it goes to his executors 
or administrators on his death. 

PresentationJ — Presentation is the offering of a clerk to the or- 
dinary to be instituted to a benefice^ or it may be to a deaneryi ^h- 
deaconry, prebend, hospital, church, or chapel. It is made by writing, 
in the nature of a letter missive to the bishop of the diocese; mid if by 
the crown, to a benefice of lOZ. yearly value on the queen’s books, a 
20Z. stamp is requii^.^ Without this there can be no evidence of 
presentation. 

The crown, as supreme, is the patron paramount of all benefices ; 
and unless the patronage be in some subject, it must be in the crown. 
This supremacy was declared in the first instance by the 26 Hen. VIII. 
c. 1 ; and, though suspended in the reign of Philip and Mary, was re- 
stored by the very first act in the reign of queen Elizabeth.^ This is 
the foundation of the oath of supremacy. 

If a church in the bishop’s patronage become vacant in the life of 
the bishop and he die, or if a bishop collate a prebendary and die 
before induction, the crown, and not the bishop’s executors, shall pre- 
sent, contrary to the case of a common patron. 

The lord chancellor, or keeper of the great seal for the time being, 
has 4he right of presentation to all benefices appertaining to the queen 
of or below the value of 20Z. in the queen’s books ; the only difference 
in a presentation by the queen and the lord chancellor is, that the 
former commands, and the other requests the presentation to take 
place. 

It sometimes happens that one person has the right of nomination, 
and another that of presentation. When the queen has the latter right 
only, the right of nomination is not affected, but the lord cLanceOor 
must present the person nominated^ 

The queen may revoke her presentation at any time before induction ; 
and if her presentee die before induction, though the queen have only 
one turn, sne shall present again, but a common patron would in such 
case lose his turn. 

As before observed, the right of pi-esentation descends by the coarse 
of inheritance from heir to heir; though, if a vacancy occur during 
the life of the ancestor, and he die without having presented, t& 
right to present is then a mere chattel, which goes, not to the heir, but to 
the executors. If the testator having presented die before the presentee 
is admitted, and the executor present a different person, the bishop 
may accept which of the two presentees he pleases. If, however, the 
pati^n and incumbent be the same person and he die, the heir shall 
then present, and not the executor; subject, however, to the devise of 
the patron, by which it may be affected. 

If a woman has the advowson to her and her heirs, and she many, 
the husband and she must jointly present. If issue is born, the hus- 
band afier her death presents alone, as a tenant by curtesy; or if tite 
wife have no issue, and she die before presentation during a vacaniy, 
the husband shall present that turn as her administrator, or rather m 
his marital right to her chattels. 

» We have alrefdy briefly shown the • 151. 

manner and requisites of a person be> * 1 Eliz. c. 1. 
coming a parson or vicar, an/e, p. 281. 
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The widow of a patron shall have her dower out "of an advowson 
by a right to present on the third vacancy, the heir having the first 
two. 

Joint tenants must also concur in the presentation, or else the bishop 
may elect which he pleases, or he may refuse to admit the presentee of 
one only, and collate if they do not agree in time. But joint tenants 
may make partition, and present by turn according to agreement be- 
tween themselves. If an advowson is vested in trustees, they become 
joint tenants, and all must join. With tenants in common, however, 
it is otherwise, as the one by presentation may bind the other. In case 
of coparceners, they must either agree in the presentation, or the eldest 
sister has the first right, the next elder the second, and so forth. 

Corporations must present under the common seal, and by the true 
name of the corporation. 

A mortgagee cannot take advantage of a vacancy ; /or though he, 
as the legal owner of that out of which the right of presentation 
arises, must present, yet the right of nomination is in the mortgagor, 
and for this reason, viz. that as the possession of the mort<.;agee is only 
for the purpose of repaying himself his debt, and he is trustee for the 
mortgagor for all the surplus, the right of presenting, not being capable 
of returning a profit in the eye of the law for which the mortgagee^^an 
account to the mortgagor in reduction of his debt, is considered as 
an excrescence belonging to the latter. For a somewhat similar re; - 
son, namely, because it is a maxim of law that he can meddle with 
nothing but that for which he can account, a guardian in socage can- 
not present, but the infant, however tender in years, is the party to 
exercise the right. 

On the bankruptcy of a patron, the commissioners may sell the 
right of next presentation or the advowson ; but if a vacancy occur 
before the sale, the bankrupt is the party in whom lies the right to 
present on that turn. 

Though foi’inerly thought otherwise, presentations may be revoked 
before admission and institution; but after that, the church is full, 
except as against the crown and the parson himself. 

Of Lajpse . — Lapse is a devolution of the right of patronage from 
the patron to the bishop as ordinary, to the metropolitan as superior, 
or to the queen as patron paramount of all the benefices within the 
realm ; and it arises when the patron who should have presented has 
omitted his opportunity. The time within which the right should be 
exercised is six months, or 182 days, from the time the vacancy hap- 
pened, or in some cases, as we shall see presentlv, from the time of his 
receiving notice thereof from the ordinary or bisnop. 

When, therefore, a clerk has received a presentation to a living, he 
should, within six months from the vacancy, tender the same to the 
bishop of the diocese, or his vicar general, or, in case the bishopric be 
vacant, to the ^ardian of the spiritualities within which the church is 
situate. If this is neglected and the six months run out, the patron’s 
ri^ght to present is gone for that turn, and it devolves by la^ on the 
bishop. 

As before intimated, the patron is sometimes entitled to notice of 
the vacancy before a lapse can occur, and sometimes not. Where the 

I 
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vacancy ari&es by death, creation, cession, or by statute, no notice 
is necessaiy. It is however said, that if the clerk die beyond seas, 
the six months run from the time when the patron could reason- 
ably have gained intelligence thereof. So neither in theoase of union 
of churches need the bishop give notice* But where the avoidance 
arises by acts between the ordinary and the incumbent, notice must 
be given to the patron, as in cases of deprivation or resignation, or if 
the avoidance is by canon or common law, as by the incumbent’s taking 
a second living under value in the queen’s books without dispensation. 
If the presentee of a lay patron be refused by the ordinary, in most 
cases (as for simony, adultery, or illiterature) the patron is entitled to 
notice; but where an ecclesiastical patron presents a clerk who is re- 
fused on the ground of illiterature, the patron must nevertheless present 
another fit person within the six months from the vacancy, although 
no notice of the objection be given to him. The reason of this difference 
between an ecclesiastical and a lay patron is, because the former is 

g resumed to know what are the requisite qualifications of him whom 
e presents to fill the offices of the church. 

If the ordinary die without giving the requisite notice, his successor 
must give the notice, and no lapse can accrue to the successor till six 
months after such notice. Where notice is requisite, it must be given to 
the patron himself from the bishop himself or other ordinary ; and if the 
patron live in the same county, it may then be published in the parish 
church, andneffixed to the church door. If there is a suit pending relative 
to the presenta^tion to a church, and the bishop is therein a bondjide liti- 
gating party, no lapse to the bishop can accrue till the question is de- 
termined. But if two patrons are litigating the right between them- 
selves, and each presents a clerk, the bishop may reject both, and so 
cause a lapse, unless one of the patrons or clerks pray him to award a 
writ of jure paU'onatiis to determine the right. 

The law of lapse has three gradations : 1st, After the neglect of the 
original patron, the bishop of the diocese may collate, unless the 
crown is patron. 2dly, After the end of the second six months, if the 
vacancy still exist, the metropolitan or archbishop of the province 
has the right to present during tne next six months, adly. After which, 
the vacancy still existing, the crown shall present, against which 
no time runs. If the patron be the ordinary or the metropolitan, he 
has nevertheless but one six months in which to present. But no lapse 
occurs as against the crown, whether it be the origina:! patron or its 
right accrue by a default in others and consequent lapse to it. 
iowever, the crown neglects to present, the ordinary may send a deputy 
to serve the cure, and sequester the profits of the church. 

Simony . — ^In relation to advowsons, we shall, lastly, consider the 
suUect of simony. 

Simony is the corrupt presentation of any one to an ecclesiastical 
benefice for money, gift, or reward. To constitute it, it is necessary that 
a vacancy shall have occurred at the time of the payment of the money 
ur making the contract, or at least in the immediate expectatkm there^ 
the purchase of the next avoidance being otherwise purely legal and pro- 
per. Besides being contrary to many old church canons, simony is 
against the oath wich eveiy presentee is bound to take, that it has 

3 Q 
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Hot been committed by any person to his knowledge in his own pai^* 
cular case. Several acts of parliament have l^n passed to pre« 
vent it by the imposition of severe penalties, viz. forfeiture of the 
turn and double the value of one year’s profits of the living, and the 
presentee, if guilty, is declared disqualified for that livings And the 
penalty for corruptly resigning or exchanging a benefice with cure of 
souls is, that the giver and the taker shalllose double the money given, 
one moiety thereof and also of the forfeiture of double the value of the 
year’s profits to go to the crown, and the other to, the party suing. 
Besides these, the clerk who takes the oath before mentioned against 
simony is liable to be indicted for penury if be be convicted of simony. 
If he is not privy or consenting to the simoniacal contract, he is then 
only deprived of his benefice; for the presentation is void, though the 
presentee were not privy thereto, but he may be presented again to the 
same living. 

Although the money be not given to the patron, and he be ignorant 
of money being given by the clerk, yet is the presentation simo^ 
niacal. Any contract or contrivance whereby the strict letter of the 
law respecting simony is sought to be evaded is considered simony; as 
where a person who wanted to be made a bishop, conversing with a 
person who had interest at court on the subject of a see that was vacant, 
offered to bet him a large sum of money that he himself would not be 
promoted to the bishopric, this was clearly an attempted evasion of 
simony, and a mere collusion to disguise the real intention. Bo the 
purchase of the next avoidance from a patron, when the incumbent is 
sick and ready to die, or, as it is termed, in extremis^ is clearly simony. 
Nor is it requisite that the purchase be made with a view to the pro- 
motion of any particular cleik. It must not be forgotten, that the law of 
simony only* relates to the purchase of an actual vacancy, or one that 
is likely immediately to occur; and therefore if the purchase extended 
likewise to the advowson or right to futui*e presentations, as to such the 
purchaser would have a full legal title. But if the contract be made for 
the purpose of carrying a simoniacal contract into execution, it is void 
as to so much as goes to effect that purpose ; and if the sound part 
cannot be separated from that which is corrupt, the whole is altogether 
void. 

Bonds to resign at any particular period may or may not be legal, 
according to the nature of the bond and the uses made of it. Thus, if 
it is a special bond to resign in favour of some certain person, as the 
patron’s son, relation, or friend, at a particular period, it has been held 
valid; but a bond to resign generally at the will of the patron, and no 

f articular object expressed, has lately been held to be absolutely void. 

n fact, courts always look as near as they can to the real object of 
the parties, and endeavour to sift out whether the intention be to 
evade the law ; and they take care not to suffer an attempted infraction 
to go unpunished.^ 

^ See further, Mirehouse on Advoweoxu, per toi.; whence the fbr^omg has 

been in a great measure collected. 
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Txthbs. 

Tithes aro the tenth part of the produce arising from Imd, from the 
stock upon land^ and from the personal industry of 4he inhabitants. 

They are of three kinds : frmdmly or those which arise from the 
land itself, as com, hay, hemp, flax, grass, ^it, herbs, and wood ; 
mixedj or those which arise from the increase of animals receiving 
nutriment from the earth, as cattle, sheep, pigs, wool, milk, and eggs ^ 
and personal^ or such as are acquired purely by. man’s own industiy, 
as of mills and fisheries. 

They are also divided into great and email tithes. The former are 
com, peas and beans, hay, and wood; and the latter, all other 
prsBdial, and all mixed and personal tithes. If hay of any kind, as 
clover, instead of being cut as hay, be left for seed, the titlie is 
then a small tithe ; and it is also settled, that hops, flax, potatoes, 
turnips, herbs, apples, fruit, cole seed, clover seed, rape seed, safiron, 
teagles, thyme, and tobacco, are small tithes, however large the quan* 
tity grown. 

The rector is primd facie entitled to all the tithes of the parish, 
great and small; and the vicar, in order to take any part of them 
from him, must either produce an endowment, or give such evidence of 
usage as pre-supposes anything exparte the vicar against the rector. 
An endowment is not, however, always conclusive, but may be afiected 
by evidence of usage contrary to it. 

On the other hand, if an endowment of a vicarage is produced, 
under which a vicar has been accustomed, time out of mind, to take 
particular tithes and profits, it will be no ground for withholding such 
tithes from him, that they>are not expressed in such endowment, since 
it may from long possession be presumed that the vicarage has, at some 
time or other, been augmented therewith ; and, indeed, proof of per- 
ception of tithes during living memory, where none can be shown to 
have been enjoyed by the rector, is sufficient to establish the vicar’s 
claim, although his endowment expressly negatives the viear’s claim, 
and gives them to the rector. 

l^en the vicarage is not endowed, the impropriator of the small 
tithes is bound to maintain a priest ; and, upon an information, the 
crown may assign a proper allowance or portion of the small tithes for 
such vicar’s support, but not where there is any endowment, be it ever 
so small Otherwise there is no difierence between the rights of a lay 
impropriator and a spiritual rector. 

Curates have generally no title to any part of the tithes, though tliere 
are places, especially in Wales, wliere a right of that kind does exist. 

Ohhe land is a portion of land belonging to or parcel of the parson- 
age or vicarage^ over and above the tithes. As between the rector and 
vicar, no tithe in respect of this is generally payable ; but by the en- 
dowment the rector may be obliged to pay the vicar his small tithes 
out of it. Of glebe it may here be briefly remarked, that by the 
28 Hen. VII. c. 11, the emblements go to the executor or administrator 
of the spiritual party who sowed me land, and not to his successor ; 
but if com thereon be cut after the late possessor’s decease, the tithe 
thereof belongs to the successor. 
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In extra-parochial places the tithes belong to the crown. 

An exemption from the payment of tithes may exist, in part or totally, 
by a real composition, by prescription or custom, or hy privilege. 

A real composition is where an agreement has been made between 
the owner of lands and the parson or vicar, with consent of the ordinary 
and patron, that the lands should be discharged iix>m tithes by reason 
of some land or other real recompence given in lieu thereof. No such 
composition can have been made since the 13 Eliz. c. 10 , by which 
(among other spiritual persons) parsons and vicars are restrained from 
making any conveyance of the estates of their churches for longer than 
three lives or twenty-one years. Compositions of this kind, however, 
are often made at the present day by act of parliament upon the inclo- 
sure of open fields and wastes. 

The constant payment or performance of a fixed tribute or service in 
lieu of tithes is evidence of a prescriptive or customary composition 
originating before the time of memory, which is called a modus» It is 
essential that the benefit accruing from the modus should be constant 
and invariable ; and if it consists in money (which is most frequently 
the case) it must not much exceed the probable value of the tithe in 
those ancient days, when money was not abundant. 

The crown, by its prerogative, is discharged from the payment of all 
tithes. So ecclesiastical persons are exempt as to the lands which they 
hold in their spiritual character : the vicar pays no tithes to the rector, 
nor the rector to the vicar. These personal privileges are confined to 
the crown and the clergy ; for their tenant or lessee pays tithes. 

But, lastly, those lands are wholly exempt from tithes even in the 
hands of laymen, which formerly belonged to such religious houses as 
were dissolved by the 31 Hen. VIII. c. 13 f for that act enacts that all 
persons who should come to the possession of the lands of any abbey 
then dissolved should hold them free and discharged of tithes in as large 
and ample a manner as the abbeys themselves formerly held them. 

Commutation of Tithes. — It had long been considered a desirable 
object to provide a fair and adequate compensation for tithes in lieu of 
their payment in kind ; and with this view the legislature, in the year 
1836, passed the act 6 & 7 Wm. IV. c. 71, entitled An act for the 
commutation of tithes in England and Wales,” of the scope and in- 
tentions of which we shall here endeavour to present the reader with 
a short outline. 

The act provides for the conversion of all the tithes in England and 
Wales (including all uncommuted tithes, portions and parcels of tithes, 
and all moduses, compositions real, and prescriptive and customary 
payments) into a rent-charge on the property liable 5 such rent-charge 
being a fixed amount as represented by a certain quantity df com, but 
payable in money, and therefore varmhle from year to year according 
to the average prices of com for the seven preceding years. 

The mode provided for making the commutation is, first, to ascertain 
the gross average money value of all the tithes in a parish (or in a 
district allowed by the commissioners to be treated as a parish for the 
purposes of such commutation) for the seven years ending Christmas 
1835; next, to apportion that amount on the several lands chargeable 
with tithes in the parish ; and then to compute the quantity of com 
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which could be purchased with such sum, oue^third of it being laid out 
in wheat, one-third in barley, and onc'-third in oats, at the averse 
price of each sort of such grain as taken from the official returns for 
the seven years preceding Christinas 1835.^ This gives the fixed 
amount of the rent-charg# payable for the same lanos &;c. in every 
future year, as represented by a certain quantity of com. But as the 
rent-charge is not to be paid in com, but in money, the amount in 
money will be constantly variable^ and will have to be ascertained fiorn 
year to year by a similm* computation of the value of that same quantity 
of com according to the average prices for the seven years immediately 
previous and ending at the preceding Christmas, as taken from the 
like official returns. 

The machinery by which the •purposes of the act are to be carried 
into execution is a central board of commissioners, called, The Tithe 
Commissioners for England and Wales, with power to appoint assistant 
commissioners, and an establishment under them adequate ^for the 
purpose. 

Every commutation consists of two separate processes: first, the 
ascertaining of the total sum to be paid for the tithes of any parish 
or district; and secondly, the apportionment of such sum among the 
diffemnt lands &c. on which it is chargeable. There are also two 
methods by which either or both of these processes may be effected : 
first, voluntarily ; and secondly, compulsorily. 

A voluntary agreement as to the total rent-charge in any parish, 
executed by the owners of two-thirds of the titheable lands, two-thirds 
of the- great tithes, and two-thirds of the small tithes, is, when con- 
firmed by the commissioners, binding on the whole parish and on all 
parties interested. 

When the total sum has been thus agreed on, the land-owners 
may meet and appoint Valuers to apportion that sum among the several 
lands chargeable. If more than one, an even number of valuers must 
be chosen, one-half by the majority in point of number, and one-half by 
a majority in point of interest; though both majorities may agree and 
appoint the same person. At the same meeting the land-owners may 
settle the principles on which the valuers shall proceed, or they may 
leave them uncontrolled, to distribute the whole charge according to 
the best of their judgment, having regard to the timeable produce 
and productive quality of the lands subject, however, to the pro- 
vision, that all the lands are to have the full benefit of any modus or 
exemption attaching to them. 

To give the fullest opportunity for effecting voluntary commutations, 
the compulsory powers of the commissioners were not to be brought 
into operation till the Ist October, 1838, except in the case of a com- 
pulsory apportionment afier a voluntary agreement. But after that 
time, when a voluntary commutation had not been efiected in any parisb, 
or was not in progress, the commissioners were empowered to take the 
necessary steps for a compulsory commutation. 

^ The prices of corn for the seven quarter. Or, reckoning bv tbe Idiehel, 

years preceding Christmas 183d, as taken wheat, 7s. ; barley, 3s. llld,; andmil;^ 

from the official returns, were-- Wheat, 2s. 9d. 

3d.; barley, 3ls..Sd. ; and oats, 22s, per 
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In making a compulsory award as to the gross amount of the tithes 
in a parish, the commissioners are required to take the average value 
of the tithes if paid in kind, or of the compositions (if any), paid during 
the seven years ending at Christmas 1835, as the basis of the commuta* 
tion. But in case oi an appeal by the uptron, or by one-half of 
the land owners, or of the owners of tithes (great or small), on the 
^und that the payments of those seven years do not fairly represent 
the permanent average value of the tithe, the commissioners may in- 
crease or diminish the average amount so ascertained to an extent not 
exceeding one-fifth, or twenty per cent, for the purpose of bringing it 
nearer to such value. And in cases of fraud, collusion, or special cir- 
cumstances, a still greater latitude is allowed. There are also special 
provisions as to the tithe of hops, fruit, and garden produce. Moduses 
and the like are to be taken at their actual amount, the only change 
being that they will be called rent-charges instead of modus^, and will 
vaiy henceforth with the price of com. But as the rent charge will be 
subject to all parochial and county rates, when the compositions have 
been paid free of such charges, an equivalent to what they would have 
paid had they been rated is to be added to the composition before the 
rent-charge is calculated. 

When the award has been confirmed, the voluntary principle is 
again resorted to, and an assistant commissioner summons a meeting of 
land-owners to choose valuers, exactly as if the sum awarded had been 
voluntarily agreed on. But if a voluntary apportionment be not made 
in six months, the commissioners may appoint their own valuers and 
proceed to a compulsory apportionment. In whichever way effected, 
when completed, and confirmed by the commissioners, it becomes 
bin^ng on all parties ; the lands are for ever discharged from tithes, 
and the rent-charge is paid instead. 

The rent-charge may be specially apportioned upon the several closes 
or portions, or according to an acreable rate or rates upon lands of 
different quality. And a land-owner may discharge any portion of his 
lands from rent-charge altogether by having the v^ole apportioned on 
other lands belonging to him in the parish held under the same title and 
for the same estate, provided that the land so charged be at least three 
times the value of the whole rent- charge on it. 

In all cases of ecclesiastical tithe commuted by voluntary agree- 
ments, the consent of the patron is required ; and such agreements are 
to be submitted to the bishop of the diocese for his observations and 
opinion before confirmation by the commissioners. And with the view 
of acquiring or enlarging glel^, land, to an extent not exceeding twenty 
acres, may, in the case of ecclesiastical tithes, be set apart, instead of 
an equivalent value of rent-charge, and the residue made up in rent- 
charge to be apportioned among all the land-owners, unless otherwise 
specially agreed. 

The rent-charge, if held for life, or for any greater estate, is declared 
a freehold, and is made subject to the like uabilities, incidents, and 
exemptions, as tithes. 

The rent-charges are not to merge in the estate out of which they 
issue, except when held by tenants in fee simple or fee tail, who, of 
course, may deal with them like other property neld in fee, and, if they 
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«ee fit, may declare them merged tefore the intenrention of the com- 
migsioners, and so, by extinguishing them, withdraw them from the 
operation of the act 

The rent-charge is subject to all parochial and county rates* These 
rates are assessable on th#actual occupier of the lands out of which 
the rent-charge issues, although payable by the owner of the rent- 
charge. The occupier paying them may deduct them out of his rent, 
if a tenant; and the landlord may deduct the amount from the owner 
of the rent-charge in settling accounts with him. 

No one is personally liable for the rent-chai^e; but the remedy, as 
in the case of ordinary rent-charges, is by distress and entry on the 
lands out of which it issues, the parly entering being liable to account 
upon a judge’s order. 

If the rent-charge be unpaid for twenty-one days, power is given to 
distrain after ten days notice, as in case of a distress K>r common rent; 
but the arrears that can be recovered are limited to two years. In case 
the rent-charge be not satisfied by the distress, a power to enter is given 
alter forty days arrear; but, instead of the tedious process of an eject- 
ment, a cheaper remedy is substituted, as any judge, on an affidavit of 
the arrears being due, may order a writ to be issued, directed to the 
sherifiT, to inquire and assess what is due ; and on the return of the in- 
quisition, a writ of habere facias possesswnem may issue, as on an 
ordinary judgment. The land may be held till the arrears and costs, 
as also the costs of cultivation, shall be satisfied. On this being done 
or whenever the land-owner thinks fit, he can call for an account (by 
summons in the usual way before a judge in chambers) ; and on the 
account being rendered, and the amount of arrears and expences satis- 
fied, possession may be regained by a writ of supersedeas to the writ 
of possession. 

The distress and entry extend to all lands in the parish held under 
the same landlord by the occupier of the lands liable to the rent- 
charge. 

In the case of Quakers, it is not necessary to impound the distress, 
which may be made on their goods and chattels whether on the pre- 
mises or not; and no entry is to be made unless the owner of the rent- 
charge is unable to find sufficient distress. 

Under the word tithes used in the act, as the subject of commuta- 
tion, are included all uncommuted tithes, portions, and parcels of tithes, 
moduses, compositions real, and customary or prescriptive payments. 
But the act does not extend (unless by a special provision in any volun- 
tary parochial a^eement, and specially approved by the commissioners) 
to any Easter onerings, mortuaries, or surplice fees, or to the tithes of 
fish or of fishing, or to any personal tithes other than the tithes of mills, 
or to any mineral tithes, or to any payment instead of tithes arising or 
growing due within the city of London, or to any permanent rent-char^ 
or other or payment in lieu of tithes, calculated on rents of houm 
or lands in any city or town under any local act or custom, or to imy 
lands or tenements of which the tithes are already perpetually 
muted or extin^sbed by act of parliament These excg[it^mi 

E 'ounded for me most part on the general principle, that mem is no 
nd oq which to charge the commutation. 
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jCoUMONS* 

Right of common consists in the liberty to feed cattle, to catch fish, 
to dig turf, cut wood, or the like, on or from another man's land. 
It is therefore chiefly of four sorts, namely, of pasture, piscary, 
turbary, and estoTcrs. 

Common of pasture is the right of feeding one's beasts on another's 
lami ; for in those waste lands which are called commons, the property 
of the soil is generally in the lord of the manor, as in common fields it 
is in the particular tenants. This kind of common is either appendant, 
appurtenant, because of vicinage, or in gross. 

Common ajtpcndant is the right belonging to the owners of arable 
land to put commonable beasts (which are beasts of the plough, or 
such as manure the land) upon the lord's ground. It is a general right 
attaching on the grant of lands, but only belongs to arable land, and 
can only be claimed for so many cattle as are necessai*}'' to plough and 
manure the tenant's arable. 

Common appurtenant arises from no connexion of tenure, nor from 
any absolute necessity, but may be annexed to lands in other lordsliips, 
or extend to other beasts besides such as are usually commonable, as 
hogs, goats, and the like. It is not a general right, like common ap- 
pendant, and therefore could only be claimed by immemorial usage or 
prescription, though it may also be created by modern grant. 

Common because of vicinage or neighbourhood, Blackstone ex- 
plains to be, where the inhabitants of two townships which lie con- 
tiguous to each other have usually intercominoned with one another, 
the beasts of the one straying mutually Into the fields of the other; 
and be states it to be only a permissive right, intended to excuse what in 
strictness* is a trespass in both, and so prevent a multiplicity of suits; 
and says, that therefore either township may inclose and bar the other 
out; though they have intercommuned time out of mind ; neither hath 
any person of one town a right to put his beasts originally into the 
other's common, but if they escape and stray thither of themselves, 
the law winks at the trespass. But this description, as a definition, is 
objected to, as being rather a descriptive example or illustration than 
a definition. The lords of the contiguous manors may inclose the ad- 
jacent waste; but if an open passage be left between the two commons 
sufficient for a highway, the common by vicinage still continues. 

Common in gross is a right annexed to a man's person only, being 
granted to him and his heirs by deed &c. It is entirely distinct from 
any landed property, and may be vested in one who has not a foot of 
ground in the manor. 

There are other species of common, much of the same kind, in dif- 
ferent parts of the country, such as cattle gates in the north, beast 
gates in Suffolk, &c. 

All species of common of pasture are limited usually as to number 
and time; and therefore the possessor is not in general allowed to 
pasture more cattle than his own land will keep during the winter by 
its summer and autumn produce. The notion of common without stint 
is now exploded. 

Of commons in general it is to be observed, that the lord of the 
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manor may inclose for tillage or wood land as much of the common as 
he pleases, provided he leave sufficient for the use of such as arc en- 
titled thereto. The lord has the sole interest in the soil ; but that in 
the common is mutual between him and the commoners, and they may 
both bring actions for injurifs either against strangers or each other. 
Though the commoners have rights of turbary, piscary, digging sand, 
Or taking any species of estovers upon the common, such rights will 
not prevent the lord from inclosing, if sufficient be left. 

The high price of all kinds of agricultural produce during the late 
war gave rise to the very general inclosure of commons; and, to 
facilitate that object, a General Inclosure act was passed, 41 Geo. III. 
e. 109, amended by the 1 & 2 Geo. IV. c. 23; and to tliese have been 
since added the 6 & 7 Win. IV, c. 115, the 3 & 4 Vic. c. 31 ; and, 
more recently, the 8 & 9 Vic. c. 118, amended by 9 & 10 Vic. c. 70. 

Common of piscary is tne liberty of fishing in another man's waters, 
as common of turbary is that of digging turf or the soil, either for 
sand, coals, minerals, stone, or the like. So common of estovers is 
a lilierty to take a necessary and reasonable quantity of wood off 
another’s land for the use or furniture of a house or farm, or for farm- 
ing utensils. 

Right of Way. 

This is another species of incorporeal hereditament. A right of 
way must originally have been granted under seal; but twenty years 
uninterrupted enjoyment may establish a prescriptive right. Such 
long enjoyment of a way is, of itself, in general a sufficient 
/aric title; and forty years is conclusive, unless it is shown In have 
been enjoyed by consent or agreement expressly made for that purpose 
by some written document.^ These periods of prescriptive right have 
now been established by statute 2 & 3 Wm. IV. c. 71 ; see post, 665, 
It has been erroneously supposed that the permitting a funeral to pass 
across private grounds creates a public right of way; but this error 
has long been refuted.- ^ 

A purchaser or lessee of property with a supposed right of way 
should ascertain the title to the way; and if it be cloulitful whether the 
prescriptive right may not have been destroyed by unity of seisin or 
other means, he should require a frcsli express grant, or at least words 
sufficient to pass all ways theretofore used by the prior occupiers. 
The words belonging to are only synonymous with appurtenant, and 
not equivalent to used, and will not pass a way extinguished by unity 
of seisin, unless it be a way of necessity. A right of way may arise 
from necessity; as if a„man let to another a field in the centre of his 
( State, a right of way to and from that field must exist as necessary to 
the enjoyment of the thing demised. ^ 

Injuries to a right of way may in general be remedied by abatement 
or removal of tlie obstruction, or by action on the case ; but not by 
action of ejectment, or of trespass, unless in case of assault upon the 
person attempting to use his right of way.^ 

Offices. 

These afford us another instance of incoimoreal property, whether 
the estate in them be to a man and his heirs for ever, or for life, or for 
‘ 1 Chit. Gen. Pr. 214. * 2.^. » Ibid. 214, 
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years, or during pleasure only. Although the office be granted for life*, 
the crown by its prerogative may pnwent the exercise of the functions 
of it, though the salary still belongs to the grantee. 

No office in the administration of public justice can endure longer 
than for the life of the officer ; and if granted for a term of years, it would 
be void as to the excess, since the executors and administrators may be 
wholly unfit to exercise tlie functions. No judicial office can be 
granted in reversion, since by the time the reversion falls in, the gi*antec 
may be totally incompetent. But mei’c minisiei^ial offices, as they may 
be performed ])y de})uty, may be limited in any manner. 

Buying of offices is for the most part illegal. By act of parliament 
It is a misdemeanor to buy, sell, advertise, or in any way promote the 
sale of offices ; and an agent advertising the same incurs50/. penally.^ 

The incumbrance also of an office is in general illegal. Thus the 
salary of an equerry to one ot the royal tainily is not subject to a 
sequestration." Tlio sale of tlie place of Jew broker in the city is 
illegal/ So is the sale of the command of a ship in the East India 
service. * So is the afe.sigiiment of the half-pay of an officer.® 

But the sale of a coramission in the army is not pe7' sc bad.^ Nor is 
that of the office of clerk to tlw* deputy registrar in the prerogative court 
of Canterbury,^ nor of regi'^tiar of a consistory court,** nor uiidcr- 
inarslial of London,'* nor of a nieiiial offie(» in the llousc of Lords/ 

Frvnchim s. 

A franchise, or liberty, is a royal i)iivilege or branch of the crown’s 
prerocathe subsisting in the hands of a subject. It must theiefort. 
arise iroiii a grant from the ciow n, or bi liehl by prescription, w hieh ])io- 
supposes sueli grant. The kiiuK ot iianehises are various ; the following 
are some of the priiicipal. To be a county palatine is a franchise vested 
in a number of persons. It is likewise a franchise to be incorporated 
as a body politic, and cacli member of such corporation is said to have 
a franchise pr freedom. Other francliises are, to hold a court leet; 
to have a manor or lordship, oi at least a lordship paramount; to ha\(* 
waifs, wrecks, cstiays, treasure trove, royal fish, forfeitures, and 
deodands; to have a court of one’s own; to have the cognizance of 
pleas; to have a bailiwick wherein the grantee only and his officers 
execute process; to have a fair or market, with libei*ty of taking toll, 
either there or at other public places, as bridges, wharfs, &e., wliii h 
tolls must have a reasonable caiise of eommeneement (as in consider- 
ation of repairs or th(‘ like), or the franchise is illegal and void ; oi*, 
lastly, to have a forest, chase, park, warren, or fishery, endowed with 
privileges of royalty; on which last species ofYranchise we shall make 
a few observations. 

*» The 5 & C Edv^.*VI. c. IG, renders any * Fenton v. Lowther, T C’ox, 3)5. 

agreement for the sale of an office for the ® Exp. Lyon, Ambl. 89. 

collection of the revenue absolutely >oid ; E. 1. Comp, v, Ncave, 5 Ves. 181 ; 
and by the 49 Geo. III. c. 12G, such a con- Hartwell v. Hartwell, A Ves, 815. 
tract IS made a misdemeanor. SceGarfortli * M'Carty v. Gould, 1 Ball & B. 380 ; 
y. Fearon, ] H. Bla.; Parsons v. Thompson, Stone v. Lidderdale, 2 Ast. 533. 
abid.; Lee v. Colesbill, Cro. Ehz. 529 ; Nor- ® Id 4 Ves. 815. 

ton V. Summers, Hob. 14; Co. Litt. 2.S4; » Aston v. Gwinnell, 3 Y. & J., 130, 

3 Inst. 154; Willes, 241 ; Wiggms v Bam- » Wheeler v. Trotter, 4, Swan. 174. 

hndge, Willes, 37 1 ; Long v. Payne,2 Wils. » Exp Butler, Ambl. 73. 

133; Stanhope v. Erie, 8 T. R,; Waldos. Schellenger v. Black^ily, I Ves sen, 
Martin, 4 Barn & C. 3)9. 347. 
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Tlu* riykii of forest, propefly so. oalled, can only belong to the 
crown. A (Iiase is a ri^t to the game on an open waiife not Camble ox 
beinjr inclosed, and docs not include any right to the land itself It is 
said that there are only 13 legal chases in England. A park (of which 
there arc said to be 781 in England) is an inclosed tract oflandjpriYi- 
Jt'ged for beasts of the chase, and can only be legally constituted by a 
fiom the ciown. It gives rise to privileges wliich do not exist 
elsewhere ; as, for instance, the owner of the franchise or his servants 
niav shoot or destroy dogs found hunting deer ; and the deer are real 
propei'ty attached to the land, and go to the lieir at law, and not to thb 
exe cutor, contrary to the usual qusility of chattels. 

Free-mirren is another franchise founded on express grant from the 
i I own, or a prescription whicdi supposes it. It is an exclusive privilege 
to preserve and kill hares, rabbits, rdcs, partridges, pheasants, rails, 
(j nails, woodcocks, mallards, and herons*, (but not grouse), in a tract of 
land, even in exclusion of the owners of the soil. The owner of this 
Iranchise inay obtain full costs of suit against a trespasser in pursuit 
of game, although no game he in fact kUled, and only one farthing 
damages are g^ven. He may aKo shoot Kelt-hunting dogs. Here 
aKo the game goes to the heir, and not to the executor. 

The rights oi‘ free ^fishery, several Jishcry, and coymnon of fishery, 
have also been considered franchises. F'ree fishery is an exclusive 
right of fishery in a public navigable river, or sometimes in an arm oi 
the bca. Several fishery is the same in a private water, or river not 
navigable, and may include the ownership of the soil, whieh the former 
cannot. Common ol? fishery does not import any exclusive right; 
nor any property in the fish before they are taken, hut merely a right 
to take fish in common with otliei ]>erson& who have a similar inde- 
pc'rident right. 

The remaining species of incoi*j»orcal hereditaments arc nioNmns, 
corodiHs (wdiich is a right of sustenance, or to rf'coive certain allot- 
ments of victual and provision lor one's maintenance), annuities, and 
Ki.NTS of all kinds. 


CHAPTER III. 

Almost all tlie real pro})crty in this kingdom is, by the policy of our 
Jaws, supposed to be liolden of some superior lord, in consideration 
of certain services to be rendered to the lord by the tenant. The 
thing holden is called the tenement ; the possessor or proprietor, what** 
ever he his interest therein, is called the tenant ; and the manner or 
condition of his possession, the tenure. 

On the abolition of military tenures and jtheir appendages by the 
12 Car, II, c. 14, all tenures were converted into free and common 
^(jcaye, save only tenures in fninkalmolgn, copyholds, and the hoiio* 
rary services (without the slavish part) of grand ^rgeaniy. 
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Socage denotes a tenui‘e by any certain aftd determinate service^ and 
is constantly opposed by our ancient writers to.kniffhf s service, or mili- 
tary tenure, where the render was precarious, and uncertain. It was 
divided mXo free socage^ where the services were not only certain but 
honourable (as fealty only, or rent and fealty), and villein socage j * 
where the services, though certain, were of a baser nature. As 
belonging to this species of tenure, we may rank petit serjeanty, 
tenure in burgage, and gavelkind. 

Petit sergeanty consists in holding lands of the crown by the ser- 
vice of rendering annually some small implement of war, as a bow, 
a sword, or the Tike. The tenure by which the grants to the Duke 
of Marlborough and the Duke of Wellington for their great mili- 
tary services are held, is of this kind, each rendering a small flag or 
ensign annually, which is depoiSited in Windsor Castle. * The more 
honorary part of the services oi grand sergeant carrying tlu' 
sword or banner, officiating as butler, carver, &c. at the coronation 
of the sovereign, are still reserved, though the slavish appendages 
belonging to it were abolished by the before-mentioned statute. 

Burgage tenure is when the sovereign or some other is lord of an 
ancient borough, in which the tenements are held at a rent certain. A 
borough is usually distinguished from other towns by the right of 
sending members to parliament, and where the right of election is by 
burgage tenure, that alone is proof of the antiquity of the borough. 
There are a variety of customs affecting many tenements so Jield in 
ancient burgage, the most remarkable of which is that of borough 
Englishy which is, that the youngest instead of the eldest son shall 
succeed to the property on the death of the parent. For this custom 
various reasons are adduced, but the most rational seems to be, because 
the younger son by reason of his tender age is not so capable as tin* 
rest of his brethren to help himself. 

Gavelkind, which exists principally in Ken£, has these distinguishing 
properties: 1st. The tenant is of age sufficient to aliene his estate })y 
feoffment at the age of fifteen years. 2nd, The estate does not esclieat 
in case of an attainder and execution for felony ; though if a tenant in 
gavclkincf being indicted for felony absent himself and be outlawed, 
after proclamation made for him in the county (and formerly if he lia(l 
taken sanctuary, or had abjured the realm), his heir shall reap no benefit 
by the custom, but the lands shall escheat to the lord, and the crown 
shall have a year and a day and waste in them, if holden of it, in like 
manner as the common law directs of lands not subject to this custom. 
3rd, In most places the tenant had a power of disposing of the lands 
by will, before the Statute of Wills in the reign of Henry [VII. was 
made. 4th. The lands descend not to the eldest, youngest, or any one 
son only, but to all the sons together. 

Frankalmoign is that kind of tenure by which religiom corpo- 
rations, sole or aggregate^ hold lands of the donor, to them and their 
successors for ever. Formerly the services were such as to pray for 
the soul of the donor ; but, since the Reformation, this kind of service 
has of course been abolished, and the tenure cannot now be created. 
In general, such corporations hold the lands discharged of any kind 
of service and absolutely, though if the service be defined, as to 
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distribute a certain amount of monej in alms^ or tba the visitor 
(that is^ either the heir of the donor, or such other jpereon ae he ap« 
pointed visitor, or else the crown) has a remedy to entorce the perform- 
ance of the service. 

Copyholds. — ^Another, and in the present day a very important 
tenure, is that of copyhold, or tenure by copy of the court rolls 
at the will of the lord. Manors are in substance as ancient as the 
Saxon constitution, though perhaps they differed a little in some imma- 
terial circumstances from those which exist in the present day. They 
are portions of land originally held by lords or great personages, a 
certain portion of which they retained for their own use, which were 
called their demesne lands; another portion of which they granted to 
I heir tenants and followers, originally at will only, and afterwards during 
the observance of certain customs or the perfonimnce of certain services ; 
and the residue, consisting of waste and uncultivated lands and com- 
mons, served for public roads, and for common of pasture to the lord 
and his tenant. Manors were formerly called haronies^ as they still 
are lordships; and each lord or baron was empowered to hold a do- 
mestic court, called the court baron, for redressing misdemeanors and 
nuisances within the manor, and for settling disputes of property 
among the tenants. This court is an inseparable attendant of every 
manor ; and if the number of suitors should so fail as not to leave 
sufficient to make a jury or homage, that is, two tenants at least, the 
manor itself was lost. But this is now altered, as wo shall presently 
see, by the recent act for the enfranchisement of copyholds. Formerly, 
manors within manors were granted; but this subinfeudation was put a 
stop to by several statutes besides Magna Charta; so that all manors ex- 
isting at this day must have existed as early as the reign of Edward T. 

In different manors, the customs or conditions of tenure, as they 
may be termed, differ; and so do the durations of holding. As before 
observed, originally the tenure was purely at the will of the lord; but, 
step by step, it has, according to the degree of vigilance with which 
the lords have preserved their original rights, crept into an inheritable 
right, or at least a right for life. In some manors, where the custom 
hath been to permit me heir to succeed the ancestor in his tenure, the 
estates are copyholds of inheritance ; in others, copyholds for life : for 
the custom of the manor has in both cases so far superseded the will 
of the lord, that, provided the services tire performed as stipulated for 
b} fealty, he cannot, in the first instance, refuse to admit the heir of the 
tenant upon his death; nor in the second can he remove his present 
tenant so long as he lives, though niminaXly holding by the precarious 
tenure of the lord’s will. 

As soon as the death of a copyhold tenant is known to the homage, 
it should be presented at the next general court, and three several 
proclamations should be made at three successive general courts for 
the heir or other person claiming title to the land whereof such copy- 
holder died seised to come in and be admitted. Proclamation is said 
to be unnecessary where the heir appears in court, eitj^gf personally or 
by attorney; but until such piesentment and proclamations, the heir, 
though of full age, is not bound to come into court to be admitted. If, 
lifter the third proclamation, no such porsoji claims to be admitted, a 
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precept may I»e is&ucd by th(‘ lord or stcwai’d to the bailiff of the munorj 
to seize the lands into the lord’s hands for want of a tenant; but iho 
seizure must be qmusque &c-, and not as an absolute forfeiture, unloNs 
there be a custom to warrant it. 

Th(* admittance is merely as between the lord and the tenant, for 
the title of the heir to a copyhold is, as against all but the lord, coni- 
])lete without admittance. The ceremony of admittance is said to be 
for the lord^s sake only; therefore in one ease the court refused i 
mandamus to the lord to admit a person who claimed by descent. Be-' 
a mandamus will be granted if a ])roper ease Ix' laid before the conn; 
and recently the court, as a matter of rigid, granted a mandamus 
to admit a jjersoii claiming by descent. If the heir be refused admit* 
taiico, Irt) shall he/erre tenant, even tliougli the lord loses bis fine; for 
the lord is only trustee Tor tin* heir, and merely tin' instrument of the 
eublom for the ])iir]H>se of admit1ain*e. So also is the steward; and 
tlicr<dbie an admitlanoe b\ him A^ill he good, though lie act by a coun- 
terfeit autliorit} , it being suffieunt if in a[>|n.araiiee in* is steward. 

The fruits and appendagoN of eop\hold tenure are ft'ally, serviees 
(as well in rent^ as otlier\>iM*), ivrnd*^, aiul e'-elieats. The t\^o latter 
belong only to co])ybolds of inheritainH ; tliefornu r io f ho*«e for life also. 
Besides these', copyholds have also hcrh>fs, manhhfp.'^y and /f'we.s. 

An hcrloi is the right in ihe lord to have a rend(*r made to him of 
the best beast or otinr chattel b} the lieir upon tlie death of the ances- 
tral tenant. This may exist in both "peeies of eop\iio]d. But ward'- 
shij}f which is the light of the lord to aet a- legal guanlian, on the 
death of the natural one, to his infant t(‘Uinil, ainl which ar<' 

due on the death of the tenant, or on an\ alienation of the land, 
belong only to eojiyliolds of inheritaiiee. Fines are si)m<*tiincs arbi- 
ti‘ary and ut the Avill of tlu* lord, and sonn'tiines fixed by custom; but 
even where arbitrary, the courts Mill tak<‘ care that no more than rea- 
sonable fines shall be d<‘man(led; and, unh in jiec'uliar circumstances, 
no fine on descent or alit'uatlon of more ilian two years improved 
value is allowed to be taken. In aseerfainiiig tlie yearly value, the 
(jiiil rent must be d(*durtcd, but not the laud tax. The line may be 
recovered by the lord in an action of assuinj>sit ; but be has no right 
io it till the admit tam e of the tenant. Tlie lord assesses the fine at 
his peril; and if he assess it at too high a rate, he cannot recover it. 
But the as^^essment need not be entered on the court roll. 

Where there exist a tenant for life and a remainder-man, the fine on 
''dmission is to be apportioned Ijctweeii them, the admission of the former 
operating as the admission of the latter also. The lord in these cases 
may make an apportionment, but he cannot remit the whole to the 
tenant for life, and charge the whole on the remainder-man; though if 
he remit the tenant for life’s portion, that does not discharge the re- 
inainder-man as to the residue. 

It may be observed, that if a copyhold is forfeited by breach of the 
eufttom on which it is lield, though it is absolute at law, equity will 
relievo agai^istit in general, where compensation for the breach can in 
the view of the court be made; otherwise it will not. 

Whore the co]>yholdcr had such a power within the custom of the 
manor, and us anxious to- leave his copyhold estate to any person other 
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Iban liis lieir, it was lieeessary that he sliOuM first eutireiider it io the 
use of his will. Afterwards the 55 Geo. III. c. 192 protided, that 
where there existed any power to devise a copyhold by will, there should 
he no necessity for a previous formal surrender. JNTow, however, by 
the 7 Wm. IV. & 1 Viet. c. 26 (the New Wills Act), all copyhold as 
well as all other property whatever, real or personal, may be disposed 
of by will. This power of devising is expressly stated to extend to hll 
'real estate of the nature of customary freehold or tenant right, or cus- 
tomary or copyhold, notwithstanding that the testator may, not have 
surrendered the same to the use of his will, or liotwithstanding that 
(being entitled as heir, devisee, or otherwise to be admitted thereto) 
he shall not have been admitted thereto, or notwithstanding that the 
same (in consequence of the want of a custom to devise or surrender 
to the use of a will or otherwise) could not at law have been disposed 
of by will if this act had not been made, or notwithstanding that the 
same (in consequence of there being a custom that a wdll or a surrender 
to the use of a will should continue in force for a limited time only, o^ 
anyrother special custom) could not have been disposed of by will if 
this act had not been made.” 

Temire in ancient demesuc is only a more exalted species of copy- 
hold tenure. Ancient demesne consists of those lands which were for- 
merly the demesne lands of tlie crown. The tenants of some of these 
lands continned for a long time jmre villeins, and their successors now 
differ only in a few points from common copy]iol4ers. Others were in 
a great measure cnfraneljised by the royal favour, being onl}'^ bound to 
perform some better sort of villein services, and those certain and de- 
terminate, all of wliieh are now changed into pecuniary rents. Those 
tenants had many immunities and privileges granted to them ; as, to try 
the right of their ])roperty in a peculiar court of their own, called a* 
court of ancient demesne, by a peculiar process denominated a writ of 
right close ; not to pay toll or taxes ; not to contribute to the expences 
of knights of the shire; not to be put on juries; and the like. These 
tenants, therefore, though their tenun^s be properly copyhold, yet 
have an interest equivalent to a freehold. Lands holden by this tenure 
however, "while they difier from tlie common copyholds principally in 
the privileges before mentioned, are distinguished from freeholds by 
one special mark of villeinage, tliat. they cannot be conveyed by 
feoffment or the like, but must pass by surrender to the lord or his 
steward in the manner of common copyholds, yet with this distinction, 
that in the surrender it is said, “ to hold according to the custom of the 
manor f not to hold according to tlie will of the /o/y/.” 

CommMtation of Manorial Mights, and Enfranchisement of Copy^ 
holds, — With a view^ to the improveinciit of this kind of tenure, and also 
to the gradual abolition of it, an act has been passed, (4 & 5 Viet. c. 35,) 
for effecting a commutation of the rents, fines, and heriots payable tqilie 
lords of manors, and of the lords’ rights in timber, in respect of lan<il of 
conyliold and customary tenure, and other lands subject to such pay- 
ments, and for facilitating the voluntary enfranchisement of such lands. 
The plan is similar to that adopted for the commutation of tithes! and 
the Tithe Gommissioners are constituted a board, under the title of The 
Copyhold Commissioners” for carrying the act into execution. 



The coiniuatation for such manorit^ righto ttily be ihe payment 
mx annual sum by way of rent-ch^e ano a smtul flxod fine (not ex- 
ceding &.) upon death or alienation ; or it may be the payment of a 
fine only on death or alienation, or at fixed^riods ; suOh reat-charge, 
or such commutation fine, when exceeding 20s, to be mined and vari^ 
ahh according to the price of com, in like manner as is provided with 
regard to the tithe-commutation rent-charge. 

The commutation may be effected either by general agreements 
between the lord and three- fourths of the tenants, which wiu then ex- 
tend to all the tenants of the manor ; or by separate agreements between 
the lord and any one or more of the tenants, which only bind the parties 
to them ) but in all cases to be confirmed by the commissioners. The 
fortner may extend not only to the rights above-mentioned, but also to 
the lord’s rightb in mines and minerals, if expressly agreed on ; and the 
latter may embrace the same, and also any other of the lord’s riglits 
affecting the lands. The agreement, of whichever nature, may deter- 
mine the entire rent-charge, and also the apportionment for ehch tenant ; 
or it may leave either or both to be fixed by valuers, subject to confir- 
mation by the commissioners. 

And from the 1 st of J aiiuary next following the confirmation of the 
schedule of apportionment by the commissioners, the lands are to be ab- 
solutely discharged from the payment of all the lord’s rents, fines, and 
henots, and from the lord’s lights in timber, and from any other riglit 
which may be the siihject of such commutation. They will continue 
to be held by copy of court-roll or by custom, and to be conveyed by 
$ttl*render or admittance or otherwise as heretofore ; but with respect 
to descent, dower, and curtesy, they will become subject to the same 
laws as lands held in fico and common socage, saving only the custom 
of gavelkind in the county of Kent. 

The rent-charge, when in arrear for twenty-one days^ may be reco- 
vered by distress and entry, and the othe»* means provided for recovery 
of tithe-commutation rent-charge; and any tenant paying it is entitled 
to deduct the amount from Ins rent. 

The commutation fine is recoverable in the same manner as fines 
upon death or alienation are now by law recoverable. 

Enfranehhements . — By the same act, provision is made for enabling 
lords and tenants of manors to effect either general or partial enfran^ 
ehuements of their lands. Any lord of a manor (whatever be his 
estate or interest) is empowered, with the consent of the commissioners, 
to enfranchise all or any of the lands of his manor in consideration of 
such sum or sums of money as^'shall be agreed on by the tenant, and 
which may be made payable either forthwith or at a future time. 

Where all the tenants of a manor, or any twelve of them, shall agree 
at the same time with the lord for such enfranchisement, it may bo 
effected by a schedule of apportionment either specifically agreed upon 
b^een jlhem, or prepared by the steward of the manor, and in either 
cose afterwards confirmed by the commissioners. Such schedhile must 
stat^ ihe sums to be paid for enfranchisement by the several tenams, 

charged on their respective lands, the period for the p^yifient of the 
inhicipal money respectively, and for the commencement Of interest, 
jmd ntso the compensation to be paid to the steward and other officers 
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of the manor for the loss they may sustain by such enfranchisement. 
And all the provisions of the act for carrying into effect a commutation 
ap^jortionment are extended, so far as applicable, to the case of an 
enfranchisement, save that the commissioners shall not make any alter- 
ation therein without the consent of the parties interested. But when 
the estate of any party is less than an estate in fee simple, or corre- 
sponding copyhold or customary estate, notice is to be given to the person 
entitled to the next estate of inheritance in remainder or reversion. 

Where such agreement for an enfranchisement is not entered into 
with all the t^ants of a manor, or their number shall be less than 
twelve, or whatever be their number, if the parties think fit, an enfran- 
chisement may be effected, with the consent of the commissioners, by 
such a conveyance, deed, or assurance as would or might be adopted 
if tlie lord were seised of the manor for an absolute estate of inherit- 
ance in fee simple in possession. 

And from the date of the final confirmation by the commissioners 
of the apportionment or eonveyanec by whicli such enfranchisement 
is effected, the several lands shall stand charged with the respective 
sums mentioned thcrc'in, with Ian ful interest for the same; and, until 
payment, the person for the time being seisc'd of the manor shall be 
deemed to stand seised of the said lands as mortgagee in fee tlicrcof, for 
the benefit of the lord as to Hie sums payable to him, and of the 
steward or other ofiicers as to the sums payable to him or them ; and 
the same shall be a first charge on the lands, and have priority over 
all incumbrances wdiatsoever, tithe rent-charge only excepted. 

And after enfranchisenK'iit the* lands will become in all respects of 
freehold tenure, subject to the payment of the enfranehi^nient conside- 
ration ; but the tenant is not therefore to be deprived of any common- 
able right to which he was ])r(.\ ioiisly entitled. Nor is such conversion 
into freehold to allbet any mortgage (( \cept as aforesaid), or to defeat the 
beneficial limitations of any will or settlement theretofore executed, or 
alter the descent or distribution of any estate or interest in land on the 
decease of aiiv tenant oi person entitled thereto in jiossession or re- 
mainder at the time of such eiifranchisenient. 

After tlie 31st Dccemlier, 1841, customary courts may be holdeii by 
the lord of a manor, his st(‘ward, or the d('piity, though there be no 
tenants, or none present. But no pi oelaraation made at any such court 
shall affect the estate or interest of person not present, unless notice 
be duly served on him within one month afteiwards. Lords of manors 
may make grants of lands, and admit tenants, without holding a 
court; and presentment by the homage shall he no longer essential 
to an admission. But every surrender to the lord, and will delivered, 
either in or out of court, and every grant and admission, shall be 
entered on the court rolls. 

By the custom of some manors tenants could not alien e their tene- 
ments otherwise than by entireties; but any tenant may now, by 
licence from the lord (which licence lie is liereby einpowered to give), 
dispose of his ancient tenements, or any part thereof by devise, sale, 
exchange, or mortgage, in such parcels as he may think proper, subject 
to the payment of such portion of the lord’s rent as shall be stppor- 
tioned thereon by the lord or his steward. 

3 8 
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Eatates in Fee Simple. 


CHAPTER IV. 

®f iFrcciiolBr (Bfftntcg of SnUrrttattcr* 

The next subject for our inquiry is the nature and properties of estates. 
An estate in lands, tenements, or liereditamonls, ^l^njfies the inter<‘st 
wliicli the person ])osscssed has therein.’ Souietiines the term is used 
merely as a local description, as *^all my estate* at A.j’' but the abo\e 
is the lepil signification of tlic word. 

This subject may be considered under the three following view's : — 
Ist, The quantity of interest ; 2dly, Tlie time of enjoyment ; 3dly, Tl»e 
number and connexion of the tenants or owners of the estate. 

With regard to the quantity of interest , estates may bo divided into — 
1. Estates of fre(‘hold ; and 2. Estates ]<*ss than fr<*e]iold. 

A freehold is the possesbion of tlie soil by a freeman ; which pos- 
session could only be given at common law' by livery of seisin, i\\iXt is, 
a formal delivery of possession on the land itself, and which was ef- 
fected by delivery of a clod of earth, a stick, the key of the outer door, 
or the like. The want of it, however, w'as sometimes relieved in 
equity.^ Rut now, by 8 & 0 Vic. c. 100, all corporeal tenements and 
hereditaments, as regards the conveyance of the immediate freehold, 
lie in yrant ns w’cll ns in livery. 

Freeholds Ifcay he either freeliolds of iidieritanre or freeholds not 
of inhcntanc(*." The former^ again, are divided into inhoritanees ab- 
solute, or fee simple, and inheritances liinlted, one specu's of whieli is 
usually called Jee-talL 

I. An Estate in Fee Simpi.e, or in Fee, is wh(*r(* the person holding 
it has the absolute dominion over tlie property, m) that he may do Just 
what he ph'ascs witii it. Every other o.st-ite may ]>o created out of it, 
and all others merge in it (excepting estates tall) when the owner of 
the foe simple becomes entitled to them. 

Its attributes are — 1. An unlimit(*d power of alienation by do(*d or 
will ; 2. An uncontrollable power of committing waste ; 3. It is liable, 
into whosesoever liands tlie (‘state may come, to dower, curtesy, doc- 
queted judgment-., enrolled annuities charged on the land, debts of 
a bankrupt owner, crow n dcdits of record. In the hands of the heir it 
was always liable to specially debts ; and now, by the recent act, 
3&4 Win. IV. c. 104 it is r(md(*red liable to simple contract debts 
also, though it is firsiuo pay sp(*cialty debts. In the hands of a pur- 
chaser with notice, it is liable to uncnrolled annuities charged on 
land, simple contract crown debts, and undoequeted judgnu'nls. 
4. Another attribute of it is, descent to a maifs heirs general. ^5. It is 
liable to escheat and forfeiture — ^for treason, to the crown absolutely ; 
for wAirder, to the crown for a year and a day, without restriction as to 
wast(‘, then to the lord of the manor absolutely ; and for other felonies, 
to the crown for a year and a day, without restriction as to waste, ami 

See Itandall v. Tuchin, (J Taunt. 410 ; Bridgwater v. Bolton, 1 Salk. 23C. It is a 
word of importance. 2 Sce I Mad. Cha. 40; 1 Fonbl. E<i. 37, note. 
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tlien the rents and profits go to the lord of the manor for the felgp's 
life, the legal estate being still in the felon. 

Fee simples are createdhy deed or will. In a deed^ the word heirs’' 
is absolutely necessary, except in the case of corporations, when the 
word successors ” is equivalent. In 'mlh the same strictness is not 
required ; for, even before the passing of the recent Wills Act, 1 Viet, 
c. 27, where words of perpetuity were used a fee would pass, though 
the legal word of inheritance, heirs,” was omitted. And now by 
this act it is provided, that a devise without any limitation shall pass 
the foe, unless a contrary intention appear. This act, however, does 
not extend to wills made before the Ist January, 1838. 

A fee passes to a corporation aggregate without the word suc- 
cessors also to a dean and chapter ; but not to a corporation sole, 
as a bishop, parson, &c., except to the crown, which in this respect is 
like a corporation aggregate. 

A rent granted by one coparcener to her companion for equality of 
partition, will pass an estate in fee without the word lieirs.” 

IT. Limited Fees are of two sorts ; — 1. Base or qualified fees; and, 
2. Fees conditional, as they were called at common law, and after- 
wards tail by the statute De donis, 13 Edw. I. c. 1. 

1. Base or Qualified Fees are such as liave a qualification sub- 
joined thereto, and which must be determined whenever the, qualifica- 
tion annexed to them is at an end : ,as, if lands are given to A and 
Jiis heirs, tenants of the wanor (f Dale; here, wlienever the heirs of 
A cease to be tenants of the manor of Dale, the estate is determined. 
Tliis estate is a fee, bee.ause it may possibly descend to a man and his 
lieirs ever ; but as the purity of the donation is qualified or debased 
by the duration being left dependent on a collateral circumstance, it is 
called a qualified or base fee. 

A base foe has all the incidents of a fee simple except the first, viz., 
an unlimited power of alienation. Unlike the conditional fee, or fee 
tail, it merged in the immediate reversion or remainder whenever the 
two estates became united in the some person ; but this is now altered 
by the recent act 3 & 4 Win. IV. c. 74, § 39, and tlie base fee is thereby 
enlarged. 

2. Estates in Fee Tail. — When an estate. is limited to a person 
and his or her descendants the heirs of the grantee’s body, it is called 
an estate tail, ov fee tail; as, to a man and the heirs of his body,” 
to a woman and the heirs of her body,” to a man and w'oman 

and the heirs of their bodies.” If it be to the heirs of his, her, or 
their bodies generally, it is called tail general, as any descendant 
(whether male or female) may inherit. If to Thomas and the heirs 

of his body by his wife Jane,” or Jane &c. by her husband Thomas,” 
or to Thomas and J ane and the heirs of their bodies,” it is tail special, 
so that only the children of J ane’s body begotten by Thomas (be they 
male or female) can inlierit. If ^‘to the heirs male of the body &c.” 
it is tail male, so that in default of male issue, the female cannot take* 
If “ to the \ie\vs female of the body &c.,” tail female, so that the heirs 
male cannot take if there are no female heirs. Half blood is no im- 
pediment in the descent of estates tail. 

Wliore an estate is given to a brother and sister, or to others who 
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may not intermarry, and the heirs of their bodies,” theiirst takers have 
a joint estate for life, with several inheritances in tail, as tenants in 
common, to their issue. 

The words heirs of the body ” are absolutely necessary to create 
an estate tail in a deed. 

Of harriTig Entails , — Before the statute De donis conditionalibus, 
13 Edw. I. c. 1, if lands and tenements were givfti to a man and the 
heirs of his body,” the estate was considered a fee simple conditional^ 
which could not be absolutely aliened until the performance of the 
implied condition, namely, that a child should be bom to the donee. 
But as, when any condition is performed, it is thenceforth considered 
entirely gone, and the thing to which it was before annexed becomes 
absolute and wholly unconditional ; so, as soon as the grantee had any 
issue born, his estate was supposed to become absolute, at least for these 
three purposes : 1. To enable the tenant to aliene the land, and thereby 
bar, not only his own issue, but also the donor and his heirs of their in- 
terest in the reversion ; 2, To subject him to forfeit it for treason, which 
he could not do, till issue born, longer than for his own life ; and 3. To 
empower him to charge tlie land with rents, comifions, and certain 
other incumbrances, so as to biml the issue. If the teiiaut^ however, 
did not in fact aliene the land, the course of descent was not altered by 
this performance of the condition. But this notion, that it became ab- 
solutely the property tlie donee on the birth of issue, was put an 
end to by the above-mentioned statub*, which declared, that althougli 
the estate sliould descend to the issue, if there were any, according to 
the tenor of the grant or deed, yet if there u'( re none, that it sliould re veil 
to the donor. 

Upon the construction of this act tlie judges determined, that the 
donee had no longer a conditional foe simple, which might be rendered 
absolute by birth of issue; but they divided the estate into two parts, 
leaving in the donee a new kind ol‘ particular estate, which they deno- 
minated n fee-tail^ and vesting in tlie donor the ultimate fee sim))lc of 
the land, expectant on tlie iailurc of issue ^ whicli expectant estate is 
now termed a reversion. 

However, the interest botli of the issue in tail and of the donor 
himself was at length, in the reign of Edward IV., held capable of 
being barred by a common reeovertj suffer(*d liy the tenant in possession ; 
and afterwards, by the statute 32 Hen. Vlll. c. 3(>, a fine duly levied 
by tenant in tail was declared to be a complete bar to him and his heirs 
and all other persons claiming under such entail. Yet, in order to pre- 
serve the projierty of tlie crown from any danger of infringement, all 
estates tail crcahnl by the crown, and of which the crown has the 
reversion, are excepted by this statute; and tlie same exception is made 
with regard to common recoveries by the 34& 35 Hen Vlll. c. 29. 

Next, by the 33 Hen. VIII. c, 32, all estates tail are rendered 
liable to be cliarged for payment of debts due to the crown by record 
or special contract; as since, by the bankrupt laws, they have been 
made subject to be sold for the debts contracted by a bankrupt. And 
lastly, by the construction of the 43 Eliz. c. 4, an appointment by 
teiiaiit in tail of the lands entailed to a charitable use is held good 
without fine or i*ccovery. 
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Estates tail^ being thus by degrees unfettered, were at length reduced 
to almost the same state, even before issue born, as conditional fees 
were in at the common law after the condition was performed by the 
birth of issue. They became extendible into a fee simple, and capa- 
ble of alienation, in particular cases and modes. Where the tenant 
in tail had also the immediate fee in expectancy, he might , acquire 
the absolute ownership by levying a jiney whether his estate tail was 
immediate or expectant on a preceding life or other partial estate. 
Where, however, the property was limited over to another on failure 
of the lineal heirs in the entail, then the tenant in tail, in order to ac- 
quire the absolute fee, was obliged to resort to a common recovery ; and 
this, was practicable only where eith('r he himself w^as entitled to the 
possession, or he could obtain the concurrence of the immediate tenant 
of the freehold, as in the ordi 11017 in'^tance of a son tenant in tail ex- 
jiectant upon the dt'Otli of his fath(‘r having a ]>reoeding life estate. 

Fines and recoveries, however, arc now abolished, and more simple 
modes of effecting the objects they were intended to accomplish are 
provided by the 3 & 4 Wm. IV. c. 74. 

By tins act, an actual t<‘nant in tail, vli(‘thcr in possession, re- 
mainder, contingenev, or otherwise, may, by a deed enrolled within 
six months, make an absolute dis]>o^ition either of tln^ fee simple or of 
any less estate, whicl) shall be ellcctual against idl persons claiming 
by force of any estate tail nested in or claimed b} him at the time of 
liis making sueb disposition, and also against all persons wdiose estates 
are to take eflect after the determination or in deh'asance of such 
estate tail; saving, liowiwer, tin* riglds of ])eiNoiis in respect of estates 
prior to the estate tail. But such [mner of dispodtion is not to extend 
to tenants of estates tail wlio b;v the 34 3 o lien. V 111 . or any other 
act are restrained from barring their estates tail, nor to tenants in tail 
after possibility of issue <\tin(‘t. Nor is it to be exercised hy 
women tenants in tail ex provi.sionc riri, nnd(‘r tlu^ 11 lien. Vll. c. 20, 
but w ith the assent r(’(pnr<‘<l by that act. Noi are jiersons enabled to 
dispose of lamls entailed in re^ipect of any e\})ectant interest as issue 
inheritable to an «‘state tail therein. 

Tenants m tail may in like manner make a dis}>osition by w'ay of 
mortgage, or for any other limited purpos(\ 

But as, before this act, tenant in tail expectant on an estate of freehold 
could only have barred his own issu(‘ by a fint\ unless be obtained the 
concurr(*nce of tlie tenant of the imnu'diatc fi*(‘( bold in suflering a re- 
covery, so now' liis power is equally liniiled ]>v the present act, unices 
h(* obtain the concurrence of the tenant of tin' iinincdiale freehold, who 
is here si vied the Protector of the Settlement; and the act contains a 
variety oi' provisions to ex]»lain wdio sliall be sueli protector in cases 
wdiere if miglit be otherw ise doubtful. The protector may give consent 
by the same deed by which the estate tail is dis])osed oi‘, or by a se- 
])aratc deed ; but the C(Uisenl deed must be enrolled at or before the 
time of enrolling the assurance. 

By the law’^ as it previously stood, w'hcvc a tenant in tail who had 
also the immediate reversion, acquired a base fee*, the base fee merged 
in t]]o reversion. This led to many very inconvenient results, espc 
’ lie may therefore grant leabes foi an.^ teini, and unieeUaincd by any condition. ' 
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dally where the reversion had been encumbered by the ancestor. Now, 
however, by § 39 of this act, the base fee is thereby enlarged. 

Every disposition by tenant in tail under this act must be evidenced 
by deed ; he cannot bind the entail by will^ nor even by deed if resting 
only in contract. And all assurances by him (except leases not exceed- 
ing twenty-one years at rack rent) must be enrolled within six months. 

Courts of equity are excluded from giving effect to dispositions by 
tenants in tail, or consents of protectors of settlement, whicti would not 
DC effectual in courts of law. 

The preceding clauses aj)ply also to copyholds, so far as circum- 
stances and the different tenures will admit, except as they are altered 
by the subsequent clauses, and except that the tenant in tail of a legal 
estate in copyholds shall convey by surrender, and of an equitable 
estate by surrender or deed. Equitable tenants in tail of copyholds 
may dispose of such lands as if they were of freehold tenure 5 and no 
enrolment is in such case necessary. 

A married woman, with the concurrence of her husband, may con- 
vey as a feme sole. The power of disposition thus given to her, how'- 
ever, is not to interfere with any power which, iiidcj)ciidently of this 
act, may be vested in or limited or reserved to luu*. Every deed exe- 
cuted by her under this act (('xcept as protector) is to be acknowledged 
by her before one of the judges, or a master in chancery, or two com- 
missioners a]>pointed under the provisions of (lie act ; and she must be 
examined to see if she freely Jind voluntarily consent before slu' is per- 
mitted to acknowledge the deed. 


CHAPTER V. 

Of iFrrrholtr ©states not of afiHirrttauce, 


Next to freeholds of inheritance are ranked freeholds not of 
inheritance. 

An estate for life, whether for one’s ow'ii life, or for the life of another, 
is an estate of freehold, though not of inheritance. It is an estate, in 
possession, remainder, of reversion, in either corporeal or incorporeal 
hereditaments, which is held for life, or for some uncertain interest,^ 
created by will, or by some mode of conveyance capable of transferring 
the freehold, which may last during the life of the devisee or grantee, 
or during the life or lives of some other person. 

A fre^old, in the eye of the law, is alw ays a greater interest than a 
term of years, which is only a chattel interest. Thus, an estate for life, 
though that life may not endure two days, is more valuable in the eye 
of the law than an estate for 1000 years j and consequently, as the lesser 

* There are interests in land which, al- possessors are said to hold the land as 
though of uncertain duration, are never- freehold, but their interest is really a 
*thele^ chattels, such as estates by statute chattel only 
merchant, statute staple, and elegit. Tiio 
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estate always morgcs in the greater, if a temi of 1000 years and on 
estate for life meet in the same person, the term merges in the freehold, 
unless some other estate intervene. 

A treehold interest may be had in offices relating to landf or exer- 
cisable vfixhm partioular districts, as tlie office of marshal of England, 
chamberlain of the exchequer, forester, &c. 

Estates of freehold not of inheritance may be divided into — 

1. Estate of tenant in tail after possibility of issue extinct. 

2. Estate for life {eo nomine) 

3. Estate fur autre vie. 

4. Estate of dower. 

5. Estate of jointure. 

G. Estate by curtesy. 

7. Estate by special occupancy. 

1. Tenant in Tail after Possibility of Issue extinct. — 
This estate arises when lands are limited in fail special, and one of the 
parties from whom the issue is to ])roeecd di(*‘?, or, having left issue, that 
issue becomes extinct ; the survivor is entitled to the lands &c. for his 
or her life, and is then called tenant in tail after possibility of issue 
extinct. This is an estate arising by operati<.>n of law, and not from 
contract. It can only be created l)y the dcatli of the party from whose 
}>ody the issue was to spring; and thendbre a divorce wdll not be suf- 
ficient to create it. It may exist in remainder. 

So far as respects alienation, it reseml)les a tenancy for life; but he 
has several privileges abo\c tenant for life; as, for instance, he is not 
punishable for waste. The-^c privileges are in respect of the privity 
of estate, and the inheritance once in him ; and therefore if he assign, 
the assignee is mere tenant autre vie. 

Coke mentions four cir(‘uinstances in which it resembles a common 
life estate: 1. Liability to forfeiture if the tenant attemj)t to aliene the 
estate in fee. 2. It will mci-gc in the fee simple or fee tail. 3. The 
reversioner or remainder-man shall he received upon his or her de- 
fault. 4. An exchange with a mere tenant tor life, or for any estate 
of equal value, is good. 

2. Estate for Life. — By the wwds an estate for life is generally 
understood an estate for one\s otrn life. This is an estate of freehold, 
and generally arises out of contract; as where a lease is made to a 
man, to hold for his own or any other person or persons* life or lives. 
That of which we now treat is for a man’s own life ; and this estate 
could formerly have been created or transferred only by livery of 
seisin, lease and release, bargain and sale enrolled, or surrender, but 
it may now be made by deed^of grant under 8 & 9 Vic. c. 106. It 
may be created, not only by express words, but also by a general 
grant, witliout defining or limiting any specific estate ; as if one grants 
to A the manor of I>, this makes him tenant for life. And a grant 

for life** generally, without saying wdiose life, is, if the grantor has 
power to grant so much, generally construed to mean the grantee*s life. 

Coke mentions several estates of uncertain duration, tenants of 
which may, in pleading, allege that they are seised for their lives, viz. 

An estate to a woman so long as she continues sole,** or during 
her widowhood,** or so long as she conducts herself properly,** or 

to a man and woman during coverture,” or bo long as grantee shall 



dwell in such a place/' or long as grantee pay 100/, per annum/' 
or “ till grantee be promoted to a benefice, '' or to A, till B make 
T. S. bailifF of his manor." 

An estate for life {^forfeited by any act displacing or divesting tlie 
remainders or reversions ; as if tenant for life attempt to alierie for 
another’s life, in tail, or in fee, his own estate is forfeited to the re- 
mainder-man or reversioner. But lease and release, bargain and sale 
enrolled, and covenant to stand seised, beng innocent conveyances, 
work no forfeiture ; for even though professing to pass the fee, they 
pass no more than the releasor, bargainor, or covenantor may law^fully 
part with. 

Tenant for life may cut down underwood, or work open mines, and 
sink new shafts to pursue open veins. But he may not work open 
mines if they were illegally opened by a ]>receding tenant in tail ; and 
it is waste to open a new mine. He may fell timber for repairs, but 
not otherwise; and if he sell timber, though he apply the money -In 
repaiTB^ it is waste. He is entitled to estovers, house, plough, and 
hay bote without amgnmonfj and is bound to repair buildings, banks, 
sea and river walls. It is wa«^te to convert one ‘^pccics oi land into 
another, as pasture into arable, or wood into meadow; and it is 
equally waste to cut do\Mi decaying timber any other. 

The action for waste has been superseded by an action on the case 
in the nature of waste, to b(‘ brought by any one* in remainder or rev(‘r- 
sion, either for years, life, or inberifanec . 

Chancery will grant an injiinetion to stay waste, on bill filed by 
tenant for life in remainder. If tenant tor life cut timber, the first 
person having an estate in inboritaiicc m ly bring an action of trover^ 
Where, however, it manifestly propi'r, tlie court of chancery wull 
order timber to be felled for the benefit oftlir* (state. And the court 
of chancery wdll interfeio to prev(uit collusion between trmant for life 
and a remote remainder-man, to tlu' bijurv of unborn children ; and 
also if the tenant for life has the next vf^ted estate of inboritance. 

Although generally a tenant for lile is iialih' for waste committed by 
him, yet sometimes li* is, by the deed 6ce. which creates bis estate, 
unimpeachable for waste. Wlicui sucli is tlie case, he may open mines, 
and fell timber (except ornamental) ; is entitled to timber blown down 
on the estate; and he may grant leases out of his own interest without 
impeachment of waste. But he may not, nor may his lessee, maliciously 
waste the estate, by pulling down houses &c. ; if they do, an injunction 
will be granted, and they are bound to repair. 

The tenant for life’s executor, and his under-tenants, are entitled to 
the emblements, or profits of the growing crop, in all cases where the 
estate determines by the act of God; but it is otherwise if by his own 
act, in which case it is doubtful whether even the under-tenants are 
entitled to emblements. 

Emblements are corn, peas, beans, tares, hemp, flax, and annual 
roots, as parsnips, carrots, and turnips ; and if tlu3 lessee for life of a 
hop ground die in August before severance of the hops, the executor 
shall have them, though on ancient roots ; for all these are produced 
by great manurance and industry. But all other roots and trees not 
annuals; fmit on the trees, though ripe ; and grass growing, thougli 
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inlo hm^ «iid itnprordt by mmnn mMt ^ taboHr tod 
industry of th^e occupier br treuebinff, or eoivdug buy sc^ Ito^not 
emblementfi| but belong to me remainaer-man or beir. 

With respeet*^ to mo is entitled to embhmeniSp Lord £U^Iibl*oii^b 
observed, to 8 East* 343, that the distinction between the heir and 
visee in this respect is capricious enough. In the testator himsdf, tha 
standing corn, though part of the re^ty, subsists for some purposeii 
as a chattel interest, which goes on his death to his executor^ as 
against the heir ; though as against the executors, it goes to the de- 
visee of the land, who is in the place of the heir, unless otherwise 
directed. This is founded upon a presumed intention of the dsvisor in 
favour of the devisee. But this again may be rebutted by words which 
show an intent that the executor shall have it. A devise to the execu- 
tor of all the testator^s stock on the farm entitles him to the crops in 
opposition to the devisee of the estate. Every one who has an uncer- 
tain estate or interest, if his estate determine by the act of God before 
severance of the corn, shall have tlic emblements, or they go to his ex- 
ecutors or administrator : as if a tenant for life sow the land and die 
before severance, or if he be tenant ]mr aulre vie and eestuiqve vie die, 
or tenant for years if he so long li\e, or the lessee of tenant for life, or 
a lessee strictly at will ; or if a tenant by statute merchant &c. sow, 
and his debt be satisfied by the casual profits before severance. How- 
ever, a lessee of tenant for life bound to take notice of the time of 
the death of his lessor; and if, in ignorance of it, he afterwards sow 
corn, he is not entitled to the produce. 

It has been held, that if a devise be to A for life, remainder to B, 
and before severance A dies, B shall have them ; and that if a devise 
be to A for life, who dies before severance, he in reversion shall have 
them ; but the contrary is now established, and the executor of the 
tenant for life shall have them, it being for the benefit of the kingdom, 
which is interested in the continual produce of corn. • 

If the particular estate determine by the act of another, as if a lessee 
at will sow the land, and before severance the lessor determine his 
will, the lessee shall have the emblements. 

But if a person has a certain interest, and knows the determination 
of it, he shall not have the emblements at the end of his term, unless he 
can establish a right to an away-going crop, which sometimes exists by 
custom or local usage ; as if lessee for years sow the land, and before 
the corn be severed his term end, the lessor or he in reversion shall 
have the corn ; and if an outgoing tenant sow com, eveif under a bond 
Jide supposition that he is entitled to an away-going crop, when he is 
not so, and after the expiration, of his tenancy cut and carry away the 
corn, the landlord may support trover for the same. So if a person 
determine his estate by his own act, he shall not have the emblements; 
as if lessee at will sow, and afterwards determine the will before seveiw 
ance. So if an estate detemiine by forfeiture for condition broken* 
The statute 88 Hen. VIII. c. 11 enables the incumbent of a parish 
to bequeath by will the corn and grain growing uiwn the gleto laud 
manured and sown at his own cost. But a parson who itsigns hh 
living is not entitled to emblements. ^ 

' Emblements are deemed personal cuter or administrator of the Oeoupler 

property, and pass as sack to the exen (whether owner in fee, for^ife, ,or for 

3 T 
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- Apporfwmn^nt of Smt.^At common law, if ieuatit in foe died 
%fter sunset and Wore midniglit of the last day when the rent became 
due, it went to the heir, and not to the executor, for the rent is not 
due till the last inatant of the day.^ This gave to the lessees of a ten- 
ant for life a most unreasonable advantage; for, at the death of their 
lessors, they might, if they pleased, quit the premises, and ]pay no rent 
to any body for the occupation of the land from the last quarter-day. 
But the 11 Geo. II. c. 19, § 15, after reciting that where lessor or 
landlord, having only an estate for life in the lands, tenements, or 
hereditaments demised, happens to die before or on the day on which 
any rent is reserved or made payable, such rent, or any part thereof, 
is not by law recoverable l)y the executors or administrators of such 
lessor or landlord, nor is the }>erson in reversion entitled thereto 
any other than for the use aud occupation of such lands, tenements, or 
hei*editaments from the death oi* the tenant for life, of which advan- 
tage hath been often taken by the under-tenants, who thereby avoid 
paying anything tor the same,” for remedy thereof, enacts, '^That 
where any tenant for life shall happen to die before or on the day 
on which any rent is reserved or made payable upon any demise 
or lease of any lands, tenements, or hereditaments which determined 
on the death of such tenant for life, the executors or administrators 
of such tenant for life shall and may, in an action on the case, re- 
cover of and from such under-teiia^i tor under-tenants of such lands, 
tenements, or lioi'editamcnts, if such t(‘ilant for life die on the day on 
which the same was made ])ayable, the whole, or if before such day, 
then a proportion of such rent, according to the time such tenant for 
life lived of the la-t year or quai*t(*r of a >ear, or other time in which 
the sai<l rent was growing due as aforesaid, making all just allowances, 
or a proportionable part thereof respectively.” 

yeaft), if ho die befoic he has actually hen they had done growing, the land was 
cut and reaped or gathered the same; and considered merely as a warehouse, and the 
this although, being affixed to the soil, for sale ‘is iii effect only of personalty. But 
some purposes they may he considered, finally another and more sensible principle 
whilst growing, as part of the realty. was established, and which still prevails, 

At common law, tnrfMA/rm/ri, as that when the growing crop is of such a 
growingcomandotheranmial produce, which nature as that it would constitute emble* 
would go to the executor upon death, may be ments going to an executor in case of* death, 
bo taken in execution The appraisement and the same, m whatever state of maturity it 
sale thereof arc regulated by statute And, by maybe, is to l>e considered as good& and 
statute, growing crops ma> be taken as a dis- not an interest in land ; though it mignt be 
tress, and sold when ripe. But a ci op of na* otherwise in the case of a sale of a growing 
iura/priws, growing at the time pf the death crop of natural grass. A sale of growing 
of a tenant for life, does not belong to his ex- unaerwood, to l^e cut by the purchaser, has 
ecutor, but goes to the remainder-man. been considered a sale of an interest in land, 
At one time it was held that a crop of though after the wood or tree had been cut, 
growing turnips, potatoes, or corn, partook it would bo otherwii^ ; but now a sale of 
so mucli of the real property where they such underwood or of growing tr^cs would 
were growing and continuing to improve, be considered as merely a sale of goods. It 
that a sale of them was in efiect a sale of has been observed, that the apparent desire 
an interest in or concerning land, and that of the courts rather to escape from the rule 
unless the contract of sale were in writing in Crosbp v, Wad$w0rih respecting the sale 
and signed by the vendor, it was void under of a growing crop of meadow grasSjWithout 
the Statute against Frauds. 29 Car. II. c. 3, over-ruling that case, renders it difficult to 
s. 4. Afterwards a distinction was taken as a])ply the law to individual coses.— I Chit 
to the degree of maturity, and the time of Oen, Pr* 91 — 94. 

tile year when the sale took place ; and if * See post. Division of Timot under title 
a crop of potatoes weie sold mNovembci, Terms op Years, 
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But where tlie mischief recited in this did not ftpptyi and ttir> 
lease did not determine on the death of the tenant for life, the case was 
not affected by it; and therefore if a tenant for life with a leasing 
power demised the premises pursuant to such power, and died before 
the rent became due, as the rent and the means of recoverii^ it went 
to the remainder-man or reversioner, « and therefore would not be lost^ 
the case wm considered as not witliin the act, and the executors of the 
tenant for life were not entitled to any proportion of the accruing rent. 
So if a tenant pur autre vie leased and the cestui que me died, the lessee 
was not compellable to pay any rent from the last day of payment before 
the death of the cestui que vie* But now, by the 4 & 5 Wm, IV. c. 22, 
which recites that doubts have been entertained whether the provisions 
of the 11 Geo. II. c. 19 apply to every case in which the interests of per- 
sous determine on the death of the person by whom such interests have 
been created and on the death of any life or lives for which such person 
was entitled to the lands demised, although every such case is within the 
mischief intended to have been remedied by the said act ; and that by la%v, 
rents, annuities, and other payments due at fixed or stated periods are not 
apportionable (unless express provision be made Ibr that purpose), it is 
enacted, That rents reserved and made pa> able on any demise or lease 
udi* lands, tenements, or hereditaments which have been or shall be made, 
and which leases or demises determined or sliaJl determine on the 
death of the person making the same (although such person was not 
strictly tenant for life thereof), or on the death of the life or lives for 
which such person was entitled to such hereditaments, shall, so far as 
respects the rents reserved by such leases, and the recovery of a pro- 
portion thereof by the person granting the same, his executors or admi- 
nistrators, be considered as within the provisions of tlie said act.’’ 
And, by sect. 2, ‘‘ all rents servi(‘e reserved on any lease by a tenant in 
fee or for any life interest, or by a lea*^!’ grantcxl under any power (and 
which leases shall have been granted after the passing of tins act), and 
all rcnts-charge and other rents, annuities, pensions, dividends, moduses, 
compositions, and ^11 other payments of evcr\ description, in the 
United Kingdom, made payable or coming due at fixed periods under 
any instrument executed after the passing of this act, or, l>cing a will 
or testamentary instrument, that shall come into operation after the 
passing of this act, sliall be apportioned in such nitinner that on the 
death of any person interested in sUch rcn<!i| annuities, pensions, divi- 
dends, moduses, compositions, or other payments, or in the estate,"^ 
fund, office, or benefice from or in I’csjiect of which the same shall be 
husuirig or derived, or on the determinalion by any other means what- 
soever of the interest of any such person, he or she, and his or her ex- 
ecutoi*§, administrators, or assigns, shall be entitled to a pi*oportion of 
such rents &c. according to the time which shall have claps^ from 
the commencement or last period of payment thereof respectivel^as tlm 
case may be), including the day of the death of such person, or of the 
determination of his or her interest, all just allowances and deducti^aa 
in iMSspect of charges on such rents &c. being made; and that evorv 
such person, his executors, administrators, or assigns, shidl have suck 
aud the same remedies at law and in equity for recovering su^ 

* See 3 Maule & Si'lw. 182. 
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tionod parts of the said rents &€., when the entire portion of which such 
apportioned parts shall form part shall become due* and payable, and 
not before, as th^ would have had for recovering and obtaining such 
entire rents &c. if entitled thereto, but so that persons liable to pay 
rents reserved by any lease or demise, and the lands, tenements, and 
hereditaments comprised therein, shall not be resorted to for such ap- 
portioned parts specifically as aforesaid, but the entire rents of which 
such portions shall form a part shall be received and recovered by the 
persons who if this act had not passed would have been entitled to such 
entire rents ; and such portions shall be recoverable from such persons 
by the parties entitled to the same under this act in any action or suit 
at law or in equity,” 

But, by § 3, the provisions herein contained shall not apply to any 
case in which it shall be expressly sHpvlafed that no apportionment 
shall take })lace, nor to annual sums made paj^able in policies of as- 
surance of any description. 

8. Estate pur autre vie. — An estate pur autre vie is the lowest 
estate of freehold. It is an estate for another’s life, and is not regarded 
as so beneficial an estate as for one’s own life. 

If A have an estate for his own life, with remainder to B for the 
life of B, B can take a surrender from A ; the effect of which wJtt 
be, that A’s estate will merge in B’**, and B’s will be accelerated 
into possession. 

This estate cannot commence hi futuro. Being freehold, it must be 
created by some mode of conveyance to pass a freehold in possession. 
It may be surrendered to th^ reversioner or remainder-man ; and, though 
freehold, it may be limited to a man and hi*? executors and administra- 
tors as well as to bis heirs ; and in such ease his successors take as 
special occupants, and not by descent; which mode of limitation is 
frequently preferable, as it may save the estate from a minority. 

It may be limited over by way of remainder, and, in effect, entailed 
by way of trust, or by a devise to uses on trust, &:c. But those* w lio 
have interests in the nature of estates tail may bai; their issue and re- 
mainders by any mode of alienation, as by lease and release, sur- 
render, &:c., or even by marriage articles in equity. The remainder- 
man, if not barred, takes as special occupant. Moreover, estates 
auti'C vie may be limited ^ way of executory devise. 

The tenant pur autre me is entitled to emblements on the death of 
cestui qus vie. But out of this species of estate neither curtesy nor 
dower can arise. As to rvaste, the same principles apply as in the case 
of tenant for life, already shown. 

4, 5. Dower and Jointure. — We have already discussed the na- 
ture of estates in dower and in jointure.^ 

6. IIIitate by Curtesy. — Curtesy is an estate for life given by law 
to the husband in all the lands and tenements of inheritance of which 
the wife was solely seised, or which were lefi in trust for her, and to 
which the issue of the marriage might have inherited. 

It is a freehold estate, and may be assigned, or surrendered to the heir 
or reversioner. There is, however, no estate by curtesy of a remainder 
or reversion on a freehold, nor of a freehold in possession not of in* 

» See rntlc, tit Husr\nd and Wife, p. 318, 332, 
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heritance. To give title to curtesy, the wife must be solely seised, 
in fee simple or fee tail; the issue must be born alive^ and must 
be such as might by possibility have inherited. It is immaterial wheu 
the issue was born, whether before or after the lands vested in the wife, 
or whether then alive or dead. The wife must have "been seised in 
law, a seisin in deed not being sufficient. The possession of a tenant 
for years is the possession of the wife. 

Of advowsons, rents, &c. of which actual seisin cannot be had, there 
is curtesy, though the wife died before avoidance or receipt. 

By gavelkind, the husband has a moiety only as long as he remains 
unmarried, whether he has issue or not. " 

A tenant by curtesy is subject to an action for wanie, and Xo forfeiture. 
If seised of the freehold in possession, his concun'(*nce was necessary 
to make a tenant to the proeeipe, being, like a tenant in dower, omitted 
in the 14 G eo. TI. c. 20. This estate is not forfeited by adultery. 1 
Lloyd & G. 320. 

7. Estate by Special Occupancy^ — This arises out of an c»tate 
pur autre vie. By tlie Statute of Frauds (29 Car. II. c. 3), an estate 
pur autre vie is de\isablo, and the party to ^vhom it comes after the 
death of the first tenant is U'rmed the special occupant. If there is no 
devise, and it comes to the h(*ir as special occupant, it is charg('able 
in his hands as assets by descent. If There be no other special oc- 
cupant, it shall go to the executors or administrators of the party, and 
lie assets in their hands.' By 14 Goo. II. e. 20, ^ 9, if there be no 
devise nor special occupant, it sliall Ik* tijiplied and distributed in the 
same manner as the personal estate of the intestate. 

If the executor die iut(*blale, the estate goes to his executor, and not 
to the administrator dc bonis non. 


CHAPTER VI. 

GjStattioi Itgg than dFtrrhoHr^ 

TiiEKE are sc\eral leading dibliiictions between freehold estates or in- 
terests and those which are less than freehold. The former are termed 
•*eal estates, the latter personal, 

A freehold interest must formerly have been created either by 
feoffment and livery (applicable only to corporeal property), or by a 
de^d under seal, o])erating under the Statute of Uses. It cannot be 
created by parol, or by an unsealed written instrument whereas an 
estate or interest less than freejiold (except in an incorporeal heredita- 
ment), as a lease or demise even for 1000 j^cars, might, b^^||e the 8 & 
9 Vic. c. 106, have been created without deed, and befor^R Statute 
of Frauds (which requires a signed instrument when for a term ex- 
ceeding three years), might have been created even by mere word#. 

1 Thus, if a red or grant or demise liiHtithp lithe passes only by grant under seal: 
by an instrument not under seal, he is still whereas if the same irstrument had been 
deemed in IflUir the owner and occupier of under seal, the lessee would be the proper 
the tithe, and as such to he rated la respect person to be rated.— Eagle on Tithes, 19. 
thereof, because the legal intcrcfat in the 
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Anotljor distinotion is, that a freehold cannot commence infMvro by 
smy common law conveyance, as by feofihient and livery (wllich livery 
must be given at the time of the feoffment i) j though by a conveyance 
under the Statute of Uses a freehold may be created to commence m 
futuro with only an estate for years intervening. But, with respect 
to chattels real, a lease even for 1000 years may be created to com- 
mence except where expressly prohibited, as in the case of 

tenants in tail. 

Another rule is, that an estate of freehold cannot be derived from 
an estate for yeai's. Therefore, where a rent was granted for life out 
of a long term of years, though it was decide d to be a good charge as 
long as the term lasted, yet the court held it to be only a chattel, and 
not a freehold. 

Another rule is, that no freeliold interest in K^inaiiider can, by any 
common law conveyance, be su]>ported by an intervening estate less 
than freehold. 

Again, a freehold interest cannot merge in a cliattel interest ; though 
tlie latter may merge in the former, if both be legal, or both equitable 
estates, but not otherwise. Consequently, if an esiatt' of trochoid for 
his life vest in a person who is owner of a term of 1000 years, the free- 
hold interest, though bubstantially of shorter duration, will not inergt*, 
but the term will merge in the freeliold. 

In pleading, tlie owner of a freeliold is ^aid to be seised in his 
demesne as of fret'hold &c. ; wJiei*(*as Oie owner of a term of years 
is said to be 2 >ossessed of the tenemeiils &c., or oi‘ the interest in a 
certain term, &c. 

Estates less than freehold are of three sort^i • — 1, Estates for years ; 
2* Estat(‘s at will ; and 3. Estates by sufftTinict*. 

1. Estates foe Years. — An esiale for y(‘ars is a contract for the 
possession of lands or tenements for some di'tmmiriate ])criod, and it 
takes place where a man lets th^*m to another for a certain number of 
years agi’eed ujron, and the lessee enters tl'crcori. If a h'ase in writing 
be but iov a lialf or a quarter of .a year, tlie lessee is riispected aw and is 
termed lessee for years, a year being the sliortcst term of wliicli the law 
takes notice in this case.^ 

^ Nevertheless, a lease for live's, to bo^m and much inaccuracy and inconvenience 
from the day of the date tlicreof. with Beisiii resulted ; w hich occasioned the introduction 
delivered afierwardis^ is good, and shall not of the new style by the 24 Geo. It. c. 
be said to commence t/i/iz/wro. So a lessee wliich cnaeteu, that the Ist of January 
under a lease fbrlivescommencing infuiuro, shall be reckoned the first day of the year ; 
and who has covenanted to pay rent, will be threw out 1 1 days in that year, from tne 2d 
estopped, whilst he continues in possession, Septemljcr to the 1 4th; and in other resj^iects 
from insisting that, being a lease for lives, regulated the future computation of time, 
it could not eoinmence in fuiurot of bo with a saving of ancient custom, 
granted without livery of seism, or lease and Where a statute sfieaks of a year, it shall 
release, or faaieg ain and sale. bo cdfcputed to he the whole twelve months 

^ It mumb be improper to make a few according to the calendar, and not twelve lu> 
observatii^PRi tlie diyinon and calculation nar months ; but if a statute direct a pro- 
of time according to the kw of England, secution to be within twelve months, too 

A pmr consists of 365 days ; for though fate to proceed after the expiration of twelve 
in Jenp years it consists actually of 366, yet lunar months. 

Ity the stat 21 Hen. HI. the increasing day Half a year consists of 1 82 days, for there 

m leap year and the preceding day are shall ‘be no regard to a part or a fraction of 
counted one day only. aday. The time to collate within six months ‘ 

Hefore 1752, the year commenced on the shall be reckoned lialf a year, or 182 days, 
25th March, the Julian calendar being used, and not lunar mouths. So a quarter ot a 
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Every estate which must expire at a period certain and prefixed, 
hy whatever words created, is a teTnn of years. Therefore, if it is for 


year consists but of 91 days, for the law 
does not regard the six hours afterwards. 
Itut both half years and quarters are usu- 
ally divided according to certain feasts or 
holidays, rather than by a precise division 
of days, as Lady-day, Midsuinmer-day, 
Micliaolmas-day, and Christmas, or Old 
Lady-day (Bth April), and OldMicIiaelmas- 
day (Util October). In these cases such 
tlivision of the year bv the parties is regarded 
by the law; and therefore though naif a 
year’s notice to quit is necessary to deter- 
mine a tenancy from ycjir to year, yet a 
notice served on tlie 29th Septcnibor to <juit 
on the 25th March, being half a ye.'ir's no- 
tice according to the alKive div ision, is good, 
though there be only 17fl days. 

A months in law, is a lunar month, or 2*5 
days, unless otherwise (‘xpressed ; therefore, 
a lease for “twelve months’' is only 411 
weeks; but if it be for “a tvvelvemontli,” 
it is for the whole year, or ilays, it being 
generally understood that by the space of 
time called tlius, in th(‘ singular number, a 
twehemmth, i» meant the vvhole year, con- 
sisting of one solar revolution. 

In general, when a statute speaks of a 
month without adding “ calendar,'’ or other 
words showing a contrary intention, it shall 
be intended a lunar month of 2d days : and 
generally, in all matter» lemporal, the term 
month is understood to uieaii lunar. But in 
matters rcclesiaaticaly as non- residence, it L^ 
deemed a calendar month. So the six months 
of lame and quare impedit are calendar 
monilis, I'he term, therefore, is taken in that 
sense which is conformable to’the subject 
matter to which it is applied. 

When a deed speaks of a month, it shall 
bo intended a lunar month, unless it can 
be colleeted from the context that it was 
intended to bo calendar. So m all oth(‘r 
contracts, unless it be provetl that tlie gene- 
rjil undoi-htamling in tliat ilepartment of 
trade is, tliat liargains of that nature arc ac- 
cording to calendar months. And the custom 
of trade, as in case of bills of exclumge and 
promissory notes, hiis established, tliat a 
month named in those contracts shall be 
deemed calendar. 

In all legal proceedings, as in commit- 
ments, pleadings, &c., a month means four 
weeks. When a calendar month’s notice 
of action is required, the day on which it is 
served is included, and reckonetl one of the 
days ; and therefore if a notice bo served on 
the 2tlth April, it expires on the 27th May, 
and the action mav be commenced on the 
28th May. And when a statute requires the 
action against an officer of the customs to 
be brought within three months, they mean 
lunar, though the same act requires a calen- 
dfitr monUi^s notice of action. 

A dkiy is natural, which consists of 24 
hours ; or artificial, which contains the time 


from the rising of the sun to the setting* A 
day is usually intended of a natural day ; 
as, in an indictment for burglary, we say, ** in 
the night of the same day.” Sometimes days 
are calculated exclusively, as where an jict 
required ten clear days* notice of the inten- 
tion to appeal, it was held that the ten days 
are to be taken exclusively both of the day 
of serving the notice and the day of holding 
the sessions. A Fbgal act done at any part 
of the day will in general relate to tnie first 
part of the day. 

In tlie space of a day all the 24 hours are 
usuidly reckoned, the law generally rejecting 
fractions of a day, in order to avoid disputes, 
’riierefore, if I am bound to pay money on 
any certain day, I discharge the obUgation 
if I jiay it before twelve o’clock at night; 
after which the following day commences. 

But although the law generally rejects 
fractions of a day, yet it admits them in 
eases where it is necessar}’’ to distinguish for 
the purposes of justice ; and there seems no 
reason why the very hour may not be so too, 
wliere it is necessJiry and can be done. A 
fraction of a day was admitted in support of 
a commission of bankruptcy, by allowing 
e\ idence that the act of bankruptcy, though 
on the same day, was previous to issuing the 
commission. So whore tlie goods are seized 
under a fieri facias the same day that the 
party commits an act of bankruptcy, it is 
open to inquire at what time of the aay the 
goods were st'ized and the act of bankruptcy 
was couimitte<l, and the validity of the exe- 
cution ilependh on the actual pnority. So, 
to prevent reputed o\v^lc^ship at the time of 
the act of bankruptcy. 

Aii /ipMr consists of sixty minutes. There 
is a distinction in law as fo the certainty of 
stating a month or day, and an hour, wiien 
a fact took place. “ About such an hour,” 
is sufficient ; but not so as to a day, which 
insut he stated with precision, though it may 
be varied from in proof. 

It has Ih'cii considered an established rule, 
that if a thing is to be done within such a 
time .after such a fact, the day of the fact 
shall be biken inclusive. And therefore 
w'here the statute 21 Jac. 1, c. 1 9, § 2, enacted, 
that a tradiT lying in orison two months 
after an arrest for debt hiioukl bo adjudged 
it banknipt, that included the day of arrest. 
When a month’s notice of action js neoes- 
sary, it begins with the day on which tlie 
notice is given ; and if a rob|||gw be com- 
mitted on the 9tli October, tlie against 
the hundred must be brought in a' year in- 
clusive of that day. But where it is limited* 
within such a lime after the date of the deed 
&c. the day of the date of the deed shall be 
taken exclusive ; as if a statute require tlie 
enrolment within a specified time after the 
date of the instrument. Thus, wliere apatent, 
dated 10th May, contained a nroviso tliat u 
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so many years as A, sliall name, when the time is named, it is a good 
term. But unless the duration is ascertainable immediately, it is not 
a good term. Thus, if it is for so many years as J. shall live, or be 
parson, it is bad. But if for 50 years, if J. shall so long live or be 
parson, then it is good ; for although it may end on J.'s death or 
ceasing to he a parson, yet it cannot continue longer than 50 years. 

The grant of an estate for years is called a dernise, or lease. The 
proper words of creation are demise,' lease, and to farm let.” It may 
be created by other means, as by bargain and sale not enrolled. It 
relates, however, onl;^^ to the possession, and does not affect the seism 
of the lands. Terms are merely chattel interests, for whatever length 
of time they may be granted ; and they may commence in futtiro, 

A demise gives a right of entry only, and till entry the lessee has only 
an interesse termini. Therefore, before entry tlie lessee cannot re- 
ceive a release or confirmation ; nor can he surrender, except by a sur- 
render in law. It is assignable and undcrleasablo. An assign- 
ment is wliere the lessee parts with his whole interest ; an underlease 
where less^ as the whole term 'wanting a day. In an assigmnent the 
operative words are ‘‘ assigned, transferred, and set over in an under- 
leasCf the same words as in an original lease. So also lifter entry the 
lessee may surrender, the operative words of which are, ‘^doth sur- 
render, yield up, and for ever quit claim but. it is jiroper also to use 
words of grant, that the term may pass by the deed, if any thing should 
prevent its passing by’^ surrender. 

A surrender at law is the acceptance of a second lease incompatible 
with the first ; but an underlease is not destroyed by a surrender of the 
lease. If, liowever, the original lease becomes ■void, the underlease 
goes with it. 8o, if the lease* is defoated by entry of lessor for breaclf 
of condition, tlie underlease goes with it. By tlic Statute of Frauds 
(29 Car. II. c. 3) no term may be created, assigned, granted, or sur- 
rendered, otherwise tlian by deed or note in writing, signed by tlie 
grantee or his^gent authorized, in writing, or by act of law; and by 
8 & 9 Vic. c. 106, an assignmerit of a chattel interest, not being copy- 
hold, in any tenement or hereditament, and a surrender in writing of 
an interest in ‘any tenement or hereditament, not being a copyhold 
interest, and not being an interest which miglit by law have been 
created without writing, inade after the 1st October, 1845, is void at 
law unless made by deed. 

Estates for years may be devised or limited hy way of trust, to one 
for life and after his (Icccase to another, or to A and the heirs of 
his body. But no limitations are allowed which would render them 
unalienable beyond a life or lives in being and twenty-one years 
afterwards. 

8T)ecificatioi#lBhaIl be enrolled w'ltlnii one ever dicta there may be that when a thing 
calendar month next and immediately alter is to be done after the doing of an act, the 
the date thereof, and the specification w'as day of its h.appening must be included, it is 
enrolled on the lOth .June following, it w'as clear the actual decision cannot be brought , 
hekb that the month did not begin to run under any such general rule; and he In- 
till the day after the date of the patent, and dined for excluding the first day iuaU cases, 
pmtthc specification was in time. However, and ruled, that where a socunty was to be 
in a case in equity, the master of the rolls, given within six months d testator’^ 
after considering many of the decisions, said, death, the dav of the death wUs to be ex* 
upon the first part of this rule, that what- eluded. — 2 Chit, Ufa. Com. Hi 8* 

* The fi & f) Vic. c. lOG has left the word demise to operate as at the cottiinon law 
nbere it implies u covenant. 



ci?e»te4 by deirke do not foottire eatiy to test t!t^ is esktes, 
Tennis of ye^rs may, be made voidable by a defeiainie made any time 
after their creation* 

When terms are not vested in trustees, the tenant for life is, at lak^ 
considered as having the whole term f-ested in him, and the person 
entitled under the limitation over has only a possibility, and no actual 
estate ; yet his interest is a legal right, since on the death of quad 
tenant for life, he has at once a title to entry. He cannot, however, 
at law transfer his interest during the life of quasi tenant for life, but 
he may devise it ; and his assignment even is good in equity. So he may 
release it to the tenant for life ; and his grant to the same would be as 
an extinguishment.* So a surrender to rerersiojier would operate as a 
release. The possession of the termor is, at law, the possession of the 
freeholder, or person entitled to the fee. One term muII merge in an- 
other immediately reversionary to it, although the term in reversion be 
of a less duration, in point of time, to the one to which the party in 
possession is entitled, if both terms be in the same person. If they are 
m different persons, he -v^ho has the term first created is entitled to pos- 
session, and the person entitled to the term in reversion is entitled to 
the rents and services ; consequently the first termor is legally tenant 
to the other, and this even if no rent is })aid ; therefore, the first may 
surrender to the other. Wh(‘n both ?ncet in the same person, the first 
merges. The lessee, when not restrained by covenants or a reservation 
to the contrary (now usually inude), entitled to estover'!. When a- 
term is to determine on a eollatt'ral evemt, the It^ssee or his personal 
representatives are entitled to einhlemcnt^ when it happens. With 
respect to wmfe vuid forfcituny tin* same rules apply to a lessee as to 
a t<4juint for lifi*. ^ 

An estate from year to year may he created hy parol or written 
agreement. 

It is now raised hy construction of law, in^tead of an estate at will, 
in every instance where ])os'!ebsioii is taken with consent of the legal 
owner without any conveyance or aon>orrient conveying a le^al interest, 
and where an annual rent is ])aRl. Eitlier j)arty may at any time 
give notice to quit. But if there be no agreement on this point, notice 
must be at least half a years {not six months), requiring, or offering 
to give up possession at the expiration of the current year, computm 
from the time when the tenamy vommaiced. Parol notice is enough, 
but written is better, for the sake of evidence. When the commence- 
ment of the tenancy cannot be ascertained, notice personally served to 
quit at the endlof a year, regulated by the lime of payment of rent, will 
be fmmd facie evidence of the coramcnceinent of the tenancy at that 
period, unless the tenant prove the contrary, or object to the notice at 
the time of its being served. In any case, notice to quit at the expiration 
of the current year which shall expire next after the end of half a year 
from the date of the notice, is suff cient. However, after notice to quh^ 
acceptance of rent duo after the determination of the tenancy aocormng 
to the notice u a waiver of the notice, 

A tenant fi^om year to year, after entry ^ has possession with privily, 
and may receive a release from his lessor, whence arises the ordinary 
mode of conveyance by lease and release, of which wc shall say more 
hereafter. 

n IT 
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Of the Covenants attaching on Leasehold Property, — LeiLSehold 
covonants are divided into — 1. Express, or collateral ; and %, Implied. 

1. Express, or collateral, are those special ones expressly entered 
into between the parties. 

2. I m plied are those which, though not mentioned, the law always 
implies between the parties ; as, for instance, on the landlord's part, that 
lessee shall quietly enjoy during the term ; and on the tenant's part, 
to pay the rent, to cultivate the land, to keep the premises in repair, 
&c. These implied covenants arc often narrowed or enlarged by ex- 
press ones. Thus, the covenant for quiet en joyment may be narrowed to 

against lessor and those claiming under liim that to pay rent, to 
*^wlule the premises are inliabitahle and the tenant is sometimes 
exempted from repairs lemh'red iieeessary by hre, wind, or tom|>e8t. 

All implied eovenaiits run witji the land, and so do many express ones; 
that is, they are not personal only as hetwoon the first contracting 
parties, hut follow and attach on the property, into wliosesoevcr hands 
it may fall, provided it is not adveis(‘Iy to such original parties. 

The distinction hctwoeii such express covenants as run with the land 
and those which do not, but an* collateral ther(‘to and affect only the 
person of the covenantor, is very refinedJ 

The following e\]>r('^s ecivdiants run with tlic land, viz. For quiet 
enjoyment ; — for furtln'r assiirance; — for renewal ; — to repair; — to pay 
rent; — ^to discharge les'^or of cljargt's, ordinary and extrtiordinary ; — ^tc> 
permit a lessor free j>assagc io any rooms excepted in the demise ; — ^fo 
cultivate the lainls in a jmrtifular iiiaiirier; — to reside upon the 
premises ; — and not to carrv on ]iarticu]ar trades. 

It is a settled rule, tlial covenants ?‘imnirig wdth the land not only 
hind the coveiiaiiior during his life* by tin* privity of contract, and his 
representatives in resp(‘ct of ass(‘ts, but also ('very one taking by assign- 
ment, though such a^'signee be not affc(‘ted by privity of estate * 

Covenants in law bind the Itssor and lessee, in deed, by privity of 
estate. Between tlu'in ])rivitv of estate exists no longer than the rela- 
tion of landlord and tenant. If lessor assigns, the privily of estate is 
destroyed, and his liability so far ceases. * But, to do this, the landlord’s 
assent to the assignment is m^cessary. This assent is either express or 
implied, as by ivccuving rent, or recognizing tlie assignee as tenant by 
some other act. 

It is othervv ise iji resp(‘ct of privity of contract. When the lessee 
has expressly hound himself, he can by no means release himself. 

*As between lessor and assignee, immediately upon assignment the 
lessor has a right aguinst4issignoc by privity of estate, and may enforce 
all covenants which run with the land. Between lessor and ander- 
lessee there is neither privity of contract nor of estate. No covenants 
exist between them either at law’^ or in deed. Still, by 4 Geo. II. c. 28, 
the landlord has a right of distress into wdioscsocvcr hands the lands 
come, which no assignment or underlease can avoid. * 

» See 4 Western's Conveyancing, 28, 45, « See the recent case of Woolvendge v. 

46, 53. Stewart, 3 Moo. & Scott, 561, fn error, per 

* All covenant*! run with the lan<1, when Lord Denman C. J. 
either the liability to perform them, or the ♦ Seo furthcar, tit. DAMpiiOan ASP Taw- 
right to take advantage of them, passes to ant, ante, 352—371 ; and as to Emble- 
the assignee of the reversion. ments, onie, 512, tit. EsxAieits 3P0B Life. 
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In an assiginnent, covenants at law pass from the assignor to assimee, 
being inherent to the estate itself; and express covehanfs which run 
witli the land arc on nearly the same footing. 

As between the lessor and the latter, the implied covenants bind in ahy 
event; but the express covenants depend on the solvency of the lessee. 

A covenant not to assign, transfer, or set over, or otherwise do or 
})Ul away with this present indenture of demise,'’ was held not to extend 
to an underlease. But the words being not to assign or set over or 
otherwise part with this indenture of lease," would not permit an 
underlease from year to year. 

An agreement for a lease is sometimes resorted to as an evasion ; hut 
the lessor cannot distrain under such an agreement. A covenant not 
to let, set, or assign, transfer, or set over, or otherwise part with the 
premises, or this indenture, or his term or interest or any part thereof," 
did not prevent the deposit of the lease by way of mortgage. A cove- 
nant on the part of the landlord for continued renewals, as it tends to 
create a perpetuity, is not favoured in any court. 

It had been held that an equitable moitgag(‘e of a lease deposited 
to secure a delit W'a9»liablc to all the covenants, though he did not take 
possession. (7 Sim. 149.) But thi*^ has been since overruled.' 

Terms of Years to attcyid the Inker of years to 
attend the inheritance are peculiar to the system of real property c«^ta- 
blished ip this country, and can only arise where th(*re is a recognized 
distinction between the legal and equitable ownership of estates. 

They arc, at lawy tenfled in gross, and severed from the inheritance, 
even after the purjicses of their creation arc satisfied, unless a condition 
for cesser be annexed. 

The courts of law will not enter into tlie equity of any persons 
claiming against the termor. But as in equity the frei'liolder, after the 
purposes for wliich the term was created are satisfied &e., is entitled 
to a surrender, equitfj regards the termor aflcr such period as a 
trustee for the frceliolder. 

Common terms are but diaftfh, and go to the jicrsonal n‘present- 
atives of the party dying seised or pos'sessed; hut, in equity, a term 
to attend follows the fee, and the jier&on ( ntith'd to that is cestm que 
trust of the term. Consequently, 1. It is not a cliattel, and will not 
be forfeited by felony of the owner of the fee. 2. Tt does not, as 
against the heirs or dovi'^ecs of the cestui que trust, or assignees of 
bankrupt, prevent dower or curtesy of the wife or husband of cestui 
gue tmst; and if the inheritance esdieat, the term goes with it. 

The advantage whicli a purchaser or iucnmhrancer secures, by jiro- 
curing an assignment to a trustee in trust for himself is, that he protects 
his estate from being defeated or injured by prior titles and charges 
of nuhnch he is wiacquaintedy however valid they may he. But the 
only persons whom equity will so allow to protect themselves are pur- 
chasers for a valuable consideration, wdiich includes claimants under 
marriage settlements, mortgagees, annuitants, &c. without notice of 
the ineumbrance &c* at the time of purchase &:c. 

The 8 & 9 Vic. c. 112 (intituled An act to render the assignment 
of satisfied terms unnecessary,") reciting that the assignment of sa- 

* Moores v. Choate, 8 Sim. 508 ; Close v. Wilbcrforco, I Beav. 112. Soe 3 Western’s 
Cottvoyaacmg, C7 6/ 
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tisified terms has been found to be attended with g^t difficulty, 
delay, and expance, and to operate in many cases to tne nrejudioe of 
the persons justly entitled to the lands to Vhich they relatSi enacts, 
That every satisfied term of years which, either by mepress declara- 
tion or by construction of law, shall, upon the 31st D^c. 1845, 
be attendant upon the inheritance or reversion of any lands, shall 
on that day absolutely cease and determine as to the land upon the 
inheritance or reversion whereof such term shall be attendant as 
aforesaid; except that every such term which shall be so attendant as 
aforesaid by express declaration, although thereby made to cease and 
determine, shall afford to every person the same protection against 
every incumbrance, charge, estate, right, action, suit, claim, and 
demand, as it would have afforded to him if it had continued to sub- 
sist, but had not been assigned or dealt with after the Slst Dec, 1846, 
and shall, for the purpose of such protection, be considered in every 
court of law and equity to be a subsisting terra/’ — § 1* 

And that every term of years subsisting at the passing of the act, 
or thereafter to be created, becoming satisfied after the 31st Dec, 1845, 
and which, cither by express declaration or by Construction of law, 
shall after that day become attendant upon the inheritance or revei*sion 
of any lands, shall, immediately upon the same becoming so attendant, 
absolutely cease and determine as to the land upon the inheritance or 
reversion whereof such term shall become attendant as aforesaid.” §2. 

Of other estate^* loss than freehohl, nameljj^ Estates at WiLt, and 
Estates by Sufferance, which include the estate of a mortgagor 
in possession, of a cestui que trust in po«?sc&Hion, and of purchasers 
entering under a contract afterwards become inoperative, we have 
already made a few observations. 


CHAPTER VII. 

iBstattn on €onXfiUon^ 


Estates upon condition are either implied or expressed, or those in 
pledge (such as mortgages), or lield under statute merchant or staple 
(modes now almost totally disused), or by elegit. 

An implied conditional estate is dependent on the performance of a 
eondition inseparably connected with the possession. As if a man 
grants an office to another, it is always on an implied condition that he 
shall duly execute the duties thereof; and the estate therein may be 
forfeited either by non-user or misuser. 

These nsonditions arc attached to life estates or estates for years; 
and if a man attempt to give to another a larger estate than he himself 
has therein, it is by common* (aw a forfeiture. The forfeitures to the 
crown for felony or the like are of a similar nature. 

Conditions expressed are cither precedent or subsequeitt, ®he 
former may be exemplified thus : if a man grants an estate to A u^n 
his marriage, A has no estate till the marriage takes place ; but if a 



Mottgagen. 525 

man gmnts to another an estate to hold upctti pajrment of a ce^n 
rent, with liberty to re-enter upon non-payment, this is a condition 
subsequent, and he shall hold until he omit to pay^the rent. 

.Express conditions, if they are impossible at the time of their creation, 
or afterwards become so by the act of God or of the party creating 
them, or if they are contrary to law, or are repugnant to nature, 
are yoid. Under these circumstances, if the condition to be per- 
formed be subsequent, the estate becomes absolute in the grantee; 
but if precedent, then both condition and estate are void and fall 
together. 

jBut the kind of estate on condition which requires our ‘principal at- 
tention is that arising out of mortgage, of which we shall proceed to 
treat briefly. 

Mortgages. — A mortgage is the pledge of land for the repayment of 
‘ money borrowed: the party plerlging is called the mortgagor; and the 
party lending the money and taking the security is denominated the 
mortgagee. The mortgagor sometimes retains possession, paying the 
interest of the money lent, by agreement between the parties. Of his 
estate we havre taken occasion to make a few remarks already.^ When 
the mortgagee takes po8se^sion, he holds the property in equHy (for, 
after the condition broken as to repayment in a certain time, the 
estate of the mortgagor is gone absolutely ot lam) till such time as out 
of the rents and profits he has repaid himself, or until he is repaid by 
Other means; whence his also is an estate upon condition. 

The striking distinction ])etween the mortgage of lands or goods and 
a pawn of goods is, that in the former case the mortgagee has, after 
the condition forfeited, an absolute interest in the thing mortgaged; 
whereas the pawnee has but a «j})ecial property in the goods, to detain 
them for his security. We ar(‘ hero only speaking of pawns in general ; 
for, as wo have already seen,- pawnbrokers under act of parliament 
may, after a year and a day, sell the projierty pawned, unless interest 
on the money advanced be paid in the meantime. 

A modern mortgage may be described to be a conveyance of land 
by a debtor to his creditor, as a pledge and security for the repayment 
of a sum of money borrowed, witli a provision that such conveyance 
shrill be void on repayment of the money borrowed and interest thereon 
at a certafll day (usually six months) ; and in all mortgages, although 
the money be not paid at the time appointed, by which the conveyance 
of the lands becomes absolute at law, yet the mortgagor has still an 
equity of redemption, that is, a right in equity, on payment of the 
principal, interest, and costs within a leasonable time, to call for a 
reconveyance of tlie lands. 

Equity of Redemption. — The equity of redemption continues open 
for twenty years after the last acltmwledgment of the property being 
held on mortgage, either expressed or implidfl, but after lhat time the 
mortgagor is for ever barred. At law he has lost the estate by non- 
performance of the condition. So in equity, by allowing the mortgagee 
to remain in possession twenty years without demanding an acknow- 
ledgment of me existence of the mortgage. “ The lapse of twenty 

‘ See anle, 350. * Ante, 474. 
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says Sir Tliomas Plomcr^ affords a substantive insuperable 
plea in bar; it is the fixed limit to the remedy, — ^the tempus comt^ 
tutum; one day beyoAd is as much too late as one hundred years, if 
there has been adverse possession; and no disability or fraud, no 
plea of poverty, ignorance, or mistake can be of avail, however clear 
and indisputable the title, if the merits could be inquired into, how- 
ever demonstratively tortious and WTongfal the adverse possession, the 
fact of such possession and the time preclude all investigation of 
the title; the door of justice is sliut.^"’ 

The equity of redemption may bo released to the mortgagee, or it 
may be assigned, granted, or demised. It cannot pass by feoffment, 
bar^in and sale, lease and release, it being a mere equitable light, and 
the legal title being in the mortgagor. 

Dower is not allowed out of the equity of redemption on a mortgage 
in fee made before marriage ; though it is otln’r^ isc if the mortgage 
be after marriage, unless the wile concurred by fine or recovery in the 
mortgage. 

As to a mortgage in^foe made before marriage, the wife cannot re- 
deem; but as to one by demise only, ‘-be has one third of the rent and 
reversion. But a doweress, like an heir or devise(', h,is;yt right to have 
the personal estate of her husband, as far as it will t‘xtoiul, applied in 
discharge of mortgages and other debts contracted by her husband, 
which are charges on tlie laud wluTeof slie is do\vabh‘. 

With respect to the suibjeets of mortgage, it may be laid do>vn that 
every species of property i-(‘al or ])ei‘-oiiaI, corporeal or incorporeal, 
moveable or immoveable, in ])oss<ssion or e\]>cctaney, or even a 
chose in action, may be mortgaged. If l lit* projiertv be freehold and 
by the form of conveyance tljc e^-tate is cove naiited to be re-coiiYcyed 
on payment of the money due, though the money ])e repaid within the 
time provided in the agrecunent, yet the luec^-sity for a iormal rc-con- 
veyance by deed cannot be avoided. 

An ingenious mode of mortgage has be*cn suggcslf'd in cases whore 
two persons are advancing mon('y at the «uime time on one estate, and 

E reference is not wdshed to be given to citJnu’, but each is desirous of 
aving a lien on the whole estate, and yet of avoiding the intervention 
of a mutual trustee, viz,, limiting one moiety of the estate for a long 
term of years to one mortgagee*, with remainder in f(*e toMio other 
mortgage^ and vi(e cersd as to the other moiety. Thus each is first 
mortgagee for a long term of’ one moiety and second mortgagee in fee 
of tlie other. 

Copyhold is usually mortgaged by a conditional surrender in the 
manor court by the mortgagor to the mortgagee and his. heirs. By the 
condition the surrender is made void on repay im'iit of the money due, 
which condition is entered on the court rolls immediately following the 
surrender. nOn the performance of the condition by payment of the 
money due, the surrender is at an end, and the surrenderor is in pos- 
session in statu quo, witliout any fine or re-admission. But if con- 
dition is broken, and the mortgagee is admitted, the mortgagor on 
redemption must be re-admitted and pay the fine. Unless there he % 

* Cholmondeley v. Clinton, 2 J. St W. 189. 
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custom to the contrary, tho surrenderee cannot be compelled, even afler 
condition broken, to come in and be admitted. If he has not been ad- 
mitted, ^e practice is, on repayment of the money, for the mortgagee 
to give a warrant to the steward to vacate the surrender, and thereupon 
.the mortgage is at an end. ^ * 

Where leaseholds are made a mortgage security, it is usual, in order 
to avoid the liability of rent and covenants in the original lease, to take 
an underlease at a peppercorn or merely nominal rent, reserving a 
few days of the original term, and the mortgagor covenants to pay the 
rent and perform the covenants in tlie original lease; otherwise, if the 
mortgagee takes an assignment of the original lease, he becomes liable 
to alf the covenants for rent &c., and that, it seems, whether lie takes 
possession or not. 

If the mortgagee of a leasehold estate obtain a renewal of the lease, 
although there subsisted only a tenant right, the renewed lease will be 
hold subject to the lik(‘ equity as subsisted in the old lease, and will be 
redeemable accordingly. TIk* mortgagee is not bound to renew; but 
if he do, be will be oiititlod to bis costs attendant on the renewal, with 
interest. • 

Mortgages with Power of Sale , — Though formerly questioned, it is 
now cstabfished, that a mortgagee may have a power of sale given to 
him in case of default of payment of the mortgage money beyond 
a time limited. The better way of doing it is this; — ^the estate is 
limited to the mortgagee in lee, with the usual proviso for redemption, 
attended with a declaration that if default is made in payment of the 
money at the appointed time, it shall be lawful for the mortgagee, 
his heirs or assigns, after notice in writing requiring payment, to sell 
&cJ with a proviso that such ])Ower of sale shall not prejudice his right 
to foreclosure. In this case, if the sale take place, the mortgagor is not 
a necessary party to th(‘ conveyance. 

Of Eqvitahle Mortgages , — To constitute a valid mortgage at law, 
and such are those we* have been conside'i iiig, all the formalities 
strictly l^gal deeds are^ rcqiii'^ite. But there arc mortgages which 
arc as effectual in equity without any of these formalities, except that 
these latter, which are termed equitable mortgages, require the aid and 
interposition of a court of equity to make them so, while a legal mort- 
gage is cobipleto in itself, and requires no such extraneous assistance. 

The doctrine of equitable mortgage, i1 has been said, has been 
carried already to a sufficient extent, so that the inclination of some of 
the courts of equity is to limit rather than extend it.® 

An equitable mortgage is, in general, constituted by a deposit of the 
title deeds or other documents, wdiatever they may be, by which the 
title to the property, be it real or personal, is held; sometimes the 
deposit is accompanied by a memorandum expressing the terms and 
the nature of the deposit, and sometimes wdtbout even a verbal com- 
munication of any kind passing between the parties, and it is regarded 
as evidence of itself of an agreement executed witliin the 4th section 
Op the Statute of Frauds (29 Car. II. c. 3) for a mortgage of the 
estate* And upon the mere deposit the mortgagee may file a bill fo|* 

» And that it Bball not be necessary for the the mortgaRee, and is usually adopted in 
mortgagor to join in any conveyance which practice. Corder v. Morgan, 18 Vea, 347. 
is a contract for the exclusive benelit of * Exp. Cooper, 9 Vos. 477. 



copipieti^ the security; or, in bankruptcy, he may ptiilpn thpft the 
estate so incumbered may be sold and his d^t paid out of dbo proeceds, 
if sufficient, with power to prove against the estate of the Wnkrupt 
mortgoMr for the difference. It may as well be here intimated, that m 
cases of bankruptcy it is a hxcd rule, that if there be no memorandum 
in writing accompanying the deposit, the costs of the petition for the 
sale must be paid out of the mortgagee’s own poeket; but otherwise 
they are allowed out of the proceeds of the sale.^ 

As to an equitable mortgage being constituted by mere deUveily 
of die deeds without any kind of communication, written or verbal^ 
between the parties, it was decided, in the late case of Boson r. 
Williams,® that it can only occur as against strangers, in cases where 
the possession of the title deeds can be accounted for in no other manner 
than from their having been deposited by way of % equitable mort- 
gage, or the holder being odicrwisc a stranger to the title and the 
lands. Thus, though a solicitoi may have deeds in his possession, 
and may have a hen on such deeds for any bill of costs due to him, 
and may retain them till the same is di'scharged, yet he has no equitable 
mortgage, so as to give him any interest in the property to which Such 
deeds relate, because the deeds will he facie presumed to be in 

his hands in lus character of solicitor, and to have been placed there 
for other purposes. 

It has been laid down, 1st, That it is requisite that the deposit shall 
be made with tlie view and intent of an immediate soeurity, and not 
diverse intuitu. But in tlie rase of Hockley v. Banlock,^ where exe- 
cutors, who w’ere also trustees, agieed to give one of the residuary 
legatees, as a security foi lus share of the leal estate, part of the tes- 
tator's residuary assets, and, for tlio purpose of ha\iiig the mortgage 
prepared, delivered the title deeds to his agents, it w^as held that 
this gave him an equitable lien on the property against the executors, 
though not as against the other residuary legatees. 

2dTy, If nothing passes between the parties but the mere delivery of 
fhe deeds, it wdll only extend to the debt then actually due. 

3dly, If an agreement of any kind, express or implie<l, can be 
established in evidence, it may extend as a security for future advances; 
though the courts arc averse to this extension of the security. 

4fhly, The deposit may be made with the creditor himself, or with 
a third person as agent to receive it for the creditor alone, provided 
the depositor has no further coiitroul o\cr it. The wife of the debtor, 
or the debtor himself, cannot properly be such agent. Nor will such 
deposit in the hands of one person be extended to an advance made by 
another person, unless the party holding the deeds be a mere trustee, 
and not a creditor. 

Slhly, It is good without any stamp affixed to the memorandn]n«‘^ 

Othly, An equitable mortgage by deposit has preference over a 
purchaser or legal mortgagee with notice; which notice is implied from 
the nature of the transaction, as where he is told that the d^S twe in 
the equitable mortgagee's hands. 

^ A memoraadain or agreement of this agreement is mt stamped, parol 
nature mmt be stamped with the proper will bo admitted to establium e^tame 
ad vakrem duty for a miptgage or it can- mortgage, ilien v. Mill, 18 Ves. 
not be receued m evidence , but when the Editor. 
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If a honA,fide deposit be made, and the mortgagor afterwards, 
though in anticipation of immediate bankruptcy, execute a legal <nort- 
gage to the depositee, it will be good against the assignees. 

Bthly, The security may be extended to a larger sum than that for 
which the equitable mortgage was first made, merely by agreement 
between the parties, or (as in case of a change of the partners of cither 
mortgagors or mortgagees) it may be in like manner extended to other 
parties. 

9thly, It seems that all the deeds must be deposited in order to con- 
stitute a good equitable mortgage, and that where one part of them is 
deposited with one person, and the remainder with another person, 
neither of them, conjunctively or separately, has a valid security. 
lOthly, In copyholds the equitable mortgage is effected by deposit of 
copg of the court roll. 

llthly, If there be a memorandum expressing the terms of the 
deposit, that is not to be contradicted by any other species of evidence 
contained in affidavits alone. It is always desirable to have a written 
memorandum; otherwise, in case of bankruptcy, the mqrtgagee will 
be put to costs he might have thus avoided. 

An equity of redemption (which we have already omleavoured to 
explain) being something more than a mere right, may itself be mort- 
gaged ; and if several mortgages of lliis description are made, they in 
general take priority according to their date. For tliis and several 
other reasons, this is a very disadvantageous kind of security.^ 

Bearing very closely upon the subject of equitable mortgages is 
that of equitable liens. If a vendor convey liis estate to the vendee 
without receiving payment, cvcii' although the conveyance expresses 
and aeknowledges the receipt of tlic payment as having been made, 
llic vendee is^considered as a trustee of the estate for the vendor, and 
the latter has a continuous luui thereon. So if the vendee has paid a 
de])osit and the bargain is broken off, he has a lien for the deposit. 
Such lien binds the land in the hands of himself^ his lieirs, or volunteers, 
as tliey are termed, (that is, persons taking by gift, or by devise or 
voluntary conveyance of any kind), and even of purchasers notice. 

However, this lien may, by implied contract that it shall not continue, 
bo rebutted ; l)iit it is now settled, that a mere personal security taken, 
whether by bond, bill, note, or the like, will not be implied to take the 
lien iiway. A mortgage of other lands may, and at all events a mort- 
gage of the same lands for part of the* purchase money, leaving the 
remainder on personal security, will raise tlie presumption. 

It must be recollected that this doctrine of equitable lien does not 
apply to personal estate; for as soon as the vendee has possession, 
actual or constructive, the lien is gone ; and, rifterthe delivery of part> 
there can be no stoppage in transitu of the remainder. 

Mortgage of Personah, — Personal chattels maybe mortgaged, like 
real property ; but possession should, in general, always accompany 
the transaction ; for if the mortgagor remain in possession, it is generally 
considered a badge of fraud, and may render the transaction void 
as against creditors. Where the possession cannot be given, as in the 

‘ As to these, sec Cootc ou Mortgages, 240. 
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ship sea, oi^ ki the London }>o<£ka^ i&o«^ the deiivefy 
irfthe ni^uiiiments of the title to such property will he sufficicTit^ as, hi 
file .case of wines, the delivery of the cock warrants.* 

Where goods are bulky, and lie in a warehouse separtSkte fr6m others 
of th^ mortgagor, the delivery of the key has been held to be sufficient. 
So where the delivery has been contracted for, but is refused by the 
mortgagor; or where the possession is consistent with the deed of 
assignment, as in the case of goods bond fide settled on marriage. 

Of the effect of reputed orrmrskip in hayikruptcy, we shall have oc- 
casion to make a few observations hereafter. In the mortgage of ships 
and their freight the greatest care and attention are required, it being a 
transaction attended with much nicety.- 

In the case of an assignment of the mortgage by the mortgagee, if 
the mortgagor is not a party thereto, the assignee is bound by all the 
equities and settlements of accounts vliieh subsisted between tne mort- 
gagor and tlie mortgagee ; and therefore if the mortgagor, after the 
assignment, pays off part of the debt, or the interest thereon, tlje as- 
signee is tha*eby bound; nor will any agreement between the mortgagee 
and the assignee to turn the interest due into prineipal bind the mort- 
gagor ; nor, even if tlio latter acquiesced, would gn(*h an agreement 
bind other creditors who had intermediate securities on the property. 
In these cases the mortgagee should always obtain the consent of the 
mortgagor. One evil of tlie contrary is, that the mortgagee is other- 
wise a necessary party to a bill for redemption ; and moreover, if the 
mortgagor has given np possession to him^ he is considered a trustee 
for the mortgagor’s licnefit, and accountable for all profits. At law, a 
mortgage being a mere chose ht action, th(‘ debt is not assignable ; so 
that It is necessary for the assignee' to obtain from the mor^agee a 
power of attorney to sue in his name, &c. 

We have already endeavoured shortly to describe the nature of the 
estate of the mortgagor in possession ^ and we have seen that he is 
in general regarded as the mere tenant a* will of the mortgagee. The 
mortgagee, by \irtne of hih mortgage, is the legal owner of the land, 
and entitled to immediate jiofesession, and lo the receipt of the rent 
if the land be let. He may evict tlie mortgagor without notice, and 
is entitled to tlie emblements on the land. But it is an invariable rule, 
that he can have no account from the mortgagor of any profits he has 
received ; and therefore if, even after notice by the mortgagee not to 
do so, a tenant pay his rent to the mortgagor, the mortgagee cannot 
recover the same back from the mortgagor. He may, however, after 
such notice, distrain on the tenant, just as an ordinary landlord may. 
The mortgagee is entitled, out of the profits, to repay himself all the 
necessary expenccs attending the collection of the rents, and . under 
some circumstances is entitled to the expences of a bailiff or, receive; 
but he can make no charge for his personal trouble, nor appoint him- 
self receiver. 

The mortgagee in possession is bound to keeg the premises in repair, 
and will he allowed the charge of permanent improvements^ with in- 
terest, from the time of advancing the necessary funds, as also the 


^ * §ee Coote, 276, and ante, ‘259, 3f)2. 
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expepees on i*enewal of leases or mamiaining the ^ jl?o omteut 
forfeiture for waste, he may puU down ruinous houses^ flti^ btiila others 
on tlieir site ; and if the security be defective, he may fell timber, and 
apply the proceeds in liquidation of his debt. But he is hot boimd to 
do other tnan necessary repairs. He cannot compel the mortgagor to 
advance money for the renewal of leases, without an express agreement 
to that effect If he has been In possession seven years prior to the 
election, he may qualify to sit in parliament So, if in possession, he 
might, Wore the Reform Act, have voted as an elector ; and he may 
now gain a settlement under the poor laws. 

He is bound to account to tlie mortgagor for such value of the land 
as he has received, or for so much as he might have received except 
for any wilful default or neglect of which he has been guilty. 

As regards the provisions relating to infant mortgagees, wc need only 
refer to page 330, in. the former part of this work. 

To guard against undue advantage being taken hy reason of his eon- 
troul over the necessities of the mortgagor, a mortgagee is unable, it 
is said, to accept a lease, even at a fair rent, from the mortgagor ; but 
this has been questioned. Neither can he in equity make a valid or 
binding lease, unless it seems thcie is an absolute necessity for it. And 
because courts of equity are fearful of opening a door to fraud and 
usury, they v, ill not permit any charge to he made on the estate for any 
personal trouble the mortgagee ma} be put to. If the mortgagee as- 
sign his mortgage without the concurience of the mortgagor, and the 
assignee turn out insolvent, the mortgagee continues liable to account 
to the mortgagor. 

The mortgagee cannot bar the mortgagor’s right of redemption by 
tine and recovery or otherwise ; and if the mortgagee is disseised, the 
mortgagor, on payment or tender of the mortgage money, will have five 
years to prosecute his right, even though the mortgagee liUd been 
barred by fine and nonclaim for five years. If a mortgagee renews a 
lease, the property mortgaged being leasehold, such renewal enures to 
the benefit of the mortgagor in redj^mptiou. 

If the mortgagee presents to an advowson on a vacancy, and his 
clerk be admitted, the mortgagor may, by bill in equity, compel him 
to resign, if he jiroceeds within six months of the death of the last 
incumbent. He may be restrained from committing waste, and cannot 
fell timber even, unless his security is clearly scanty. If the mort^ 
gagor commit any act whereby he forfi‘its his estate, the mortga|fee 
must abide by it, and can only have recourse to his collateral remedies, 
such as the mortgage bond ; and lastly, as we have before shown, he 
can have no account agaii^t the mortgagor for any part of the profits 
which the mortgagor has at any time received. 

^ Of NoUce cut affecting Mortgages . — Notice is ‘either express and 
actual \ or it is implied and constructive, as arising from a presumption 
of law brought about by the peculiar state of facts ; or else such a^ 
arises from statutory enactments, as an instance of which we may 
mention notice of bankruptcy, from the insertion of the issuing of fee 
fiat m the London Gazette.^ 

If a party having notice convey for a valuable consideration to one 
*6aeo.IV.c.l6,§83. 
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who has not notice, or if a party not having notice convey to om* who 
has, the latter in either case will not be afected by the notice ; for he 
may in the first case defend himself by his own want of notice, and in 
the second by the want of notice to the party conveying to him. And 
if A has notice and sells to B without notice, who again sells to C 
who has notice, C nevertheless protects his purchase by B’s want oi 
notice. If there be fraud in the original creation of the mortgage, as, 
for example, if no money actually passed between the parties, and if the 
mortgagee afterwards assign to a third person for valuable considera- 
tion without notice of the fraud in the original transaction, and the 
mortgagor convey his equitable interest to a stranger for valuable con- 
sideration without notice of mortgage, tlie money paid on the assign- 
ment will make good the original transaction and purge the fraud. 

Notice is not to be inferred from vague rumours proceeding from 
strangers to the estate ; for to these no regard nt'od be paid ; and, 
in fact, it is expected that there should be ^omc degree of precision as 
to the nature of the supposed right, which should not consist of mere 
general and undefined claims. It is right, however, that purchasers 
should always inquire as far as possible even into the most vague report 
on the subject of the title. 

Implied or constructive notice, in general, is to ])e inferred Where a 
party has such a clue to the fact, wdiatever it may be, that he might, by 
diligently following it up, have arrived at the true state of affairs. 
Thus, notice that a party is in possession as tenant is sufficient to set 
the purchaser on the inquiry as to all the particulars of the tenancy ; 
and Knowledge that the deeds are in anotlier pervson’s keeping is suffi- 
cient notice of any title or right under whirii they are so held. Notice 
to an agent is notice to the principal. Hence arise ihe danger and 
inconvenience of both vendor and purchaser, or mortgagor and mort- 
gagee, employing the same agent or attorney to transact their business ; 
for whatever knowledge sucli third party acquires on behalf of one of 
his clients is sufficient notice, through him, to the other principal. But 
the notice, even in this case, musi be connected with the particulai* 
affair then in hand. The recital of a deed is always a sufficient notice 
of its contents, provided it be all one transaction ; but it is different if 
the deed is referred to in one transaction, and the consequenoes of notice 
are sought to be attached on a subsequent purchase unconnected with 
the deed making the reference or recital. 

The registration of a deed is not of itself notice ; and consequently 
if a mortgagee having the legal estate under a deed duly registered 
make fuither advances, he will have preference over an immediate 
incumbrancer or purchaser, of whose title had not notice, although 
the intermediate deed of sale or charge be duly registered ; and it a 
subsequent mortgagee obtains the legal estate, he will have preferenc# 
over a prior equitable incumbrancer duly registered, of which he had 
not notice. So a registered deed shall not prevail against a prior 
unregistered deed, of whicli the party registering had notice* , 

An act* of bankruptcy is not notice ; nor is it clear that a fiat 
of bankruptcy is notice, by the general law of the, land* Neither is 
the docketing of a judgment. On the other band, if the party docketing 
liave notice of u prior undocketed judgment, he will in equity be bound 
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by it. A decree is net constructive notice of the deteitnination of a 
suit to persons not parties to it; and a purchaser although 

for valuable consideration and without notice, will be bound by the 
decree, if thei*e has been a close and continuous prosecutiori of the 
suit. It was once held, that a witness to a deed was affected with 
all the consequences of notice of its contents, and that if a mortgagee 
witnessed a second deed without giving notice to the second incum- 
brancer of his prior mortgage, that he would be postponed : but this 
doctrine has long been exploded, since in practice a mere witness 
scarcely ever knows the contents of a deed he signs, and it might 
be extremely easy for a party to be cheated out of his right by getting 
him to act as a witness. 

Of Tackingy and of the ^Priority of Incumhrances,^T\ie doctrine 
of tacking is founded on an application of equitable maxims, that he 
who seeks equity shall do equity to the jierson from whom he requires it; 
and that where equities arc equal, the law shall prevail. It is equitable 
that the creditor shall not oe deprived of hi«? pledge without payment of 
all sums of money due to him from his debtor which form a general or 
specific lien on the land; and therefore if the mortgagee advance 
other sums of money to the mortgagor expressly by way of further 
charge (forming a specific lien, oi on judgment or statute forming a 
general lien) neither the mortgagor nor (generally *<peaking) any one 
claiming under him shall he allowed to redeem without a settlement to 
the full amount. But this doctrine will not apply if the «!ccurity could 
not form a lien on the estate, either specifically or generally ; and there- 
fore as copyholds are not at law liable to an extent, a judgment debt 
cannot he tacked to a mortgage of copyhold lands. , 

How' far a honii fide debt may be tacked to a mortgage ha« excited 
a good deal of discussion ; the point appears to be now’ settled, and 
the cases on this head m the books are numerous. It will be here 
sufficient to state the results ; premising only, that it makes no difl^eronce 
in the right of tacking, whether the bond debt is prior or subsequent 
to the mortgage, or whether the mortgage be made to the bond cre- 
ditor originally or be taken by assignment. The point may be^con- 
sidered as settled, that, as against the mortgagor himself, the mortgagee 
cannot insist on tacking a bond d(*bt. The cases are uniform, that the 
]ieir, and also the beneficial devisee, must redeem both; but if Ihe 
devise be for payment of debts generally^the mortgagor must, as to his 
b<md debt, come in ratoably with the other creditors; and the result is 
the same, whether there be an express trust or only a charge for the 
pittyment of debts. 

If a mortgage be made of a chattel real, and the mortgagor die in- 
debted to the mortgagee by simple contract, and the executor of the 
mortgagor bring his bill to redt^em, he must pay both debts. This 
bond creditor also cannot taek against the assignee of the heir, or of 
the beneficial devisee, or of the executdr. 

An assignee from the mortgagor fbay of course^ redeem without pay- 
ment of the bond debt. On tne principle, that he who seeks equity 
shall do equity, and that equity will not deprive a creditor of the ad- 
vantage of the leg^ estate, if obtained ^thout fraud; it has been held, 
that if one estate is mortgaged for the payment of a debt, and another 



estate is mortgaged betweei3^ the same parties ibr the payment of an« 
other debt, and the title to one estate proves defective, the mortgagor 
or his assigns shall not redeem without paymenf of both. It may be 
necessary to add, that, to apply this doctrine, the transaction must be 
between the same parties, or those claiming under them: for if A 
concur with B in a mortgage of Whiteacre to C, and afterwards B 
mortgage Blackacre to C for a different sum, nevertheless A and those 
claiming under him may redeem Whiteacre without also redeeming 
Blackacre. 

It is laid down that if a sum of money be secured by mortgage, the 
mortgagor will not be admitted to redeem after the day of payment 
has mpsed, without paying likewise all that w^as due to the mortgagee 
on notes or simple contract. The same doctrine is stated in the Treatise 
on Equity. Notwithstanding these authorities, a mortgagee cannot, it 
seems, tack a mere simple contract debt against a mortgagor. A 
mortgagee of a lease or other chattel interest may, however, tack a 
simple contract debt against the executor, but not against creditors 
coming to redeem, or purchasers for a valuable consideration, or cre- 
ditors for whose benefit the equity of redemption has been assigned by 
the executor. 

The jxext rule to be noticed in the doctrine of tacking applies 
to the rights of me«?nc or intermediate iiicumbraneers, and is of great 
importance to he w^cll umlerstood. It i's thus stated in Mr. Pon- 
Manque’s edition of the Treatise on Equity :* — ** In ceqnali jure melior 
est conditio possidentis ; when' equity is equal, tlie law shall prevail; 
and he who hath only a title in e(piity shall not prevail against both la'w 
and equity. As if a purchaser or inort^agtH (*oming in upon a valuahh* 
consideration without notice, ])urehase a preceding incumbrance, it 
shall protect his estate against any per'*on w ho hath a mortgage sub- 
sequent to the first and lu'iore the last mortgage, though he purchased 
the incumbrance after he had notice of the second mortgage; for he 
has both law and equity.’’ 

An exception to the rule, liowaner, prevails, if the £rst mortgagee 
takes the assignment as a trustee for another ])erson; in which case he 
shall not be allowed to tack the mortgages; for if he might, then a 
mere stranger purchasing a third mortgage, and di'claring he had 
bought it in trust only for the fir.st mortgagee', might tack botli together, 
and defeat all the other incumbrancers. 

The right of priority may be lost by fraud. • In an able note by 
Mr. Fonblanque, in the Treatise on Equity, the principle is thus stated : 
‘‘ If a man, by suppression of a truth 'which he was bound to commu- 
nicate, or by the wilful suggestion of a falsehood, be the cause of pre- 
uidice to another who had a right to a full and correct representation 
of the fact, it is certainly agreeable to the dictates of a good conscience 
that his claim should be postponed to that of the person whose confi- 
dence was induced by his representation.” 

If A, being about to lend money to B, informs C of his intention, 
and asks C whether he has any incumbrance on B’s estate, and C denies 
that be has any, whereby A is induced to lend his money to B, and it 
proves tha.t C had at the time an existing mortgage or judgment on B’s 
estate; this ib fraud on the part of C, and his security shall he jiost- 

» p.m 



M0riffaffe9* 536 

poned to that of A. But, to fix t3 ^ith the fraud, it k iiecessaiy he 
i^hoiild be informed of Ak intention to fend the money ; for otherwise 
the fraudulent intention is wanti^ on which the relief is to proceed, 
and the mere falsehood^ is not suflScient for such purpose. If a prior 
incumbrancer is a party or privy to the subsequent transaction, and 
fraudulently conceals his incumbrance, this is also a ground for post- 
ponement, and more especially if the prior incumbrancer is profes- 
sionally employed in the second transaction, and does not divulge his 
mortgage. 

It was formerly held, that if a first mortgagee was a witness to the 
second incumbrance, this was sufficient evidence of concealment to post- 
pone his mortgage; but this was subsequently questioned by liord 
Thurlow, and does not seem to be law. 

Equity is not scrupulous by what means a bond Jide incumbrancer, 
without notice at the time of advancing bis money, obtains a legal 
protection for bis security ; for if be get in a judgment or statute which 
IS satisfied, yet if be cun make use of it at law for liis protection, 
equity will not interfere to prevent him. 

Of the Interest * — The usuiy laws of this country allow no more 
than five per cent interest to he received by the morlgag<' deed; though 
in regard to lands in our colonies and in Ireland a higher rate is allowed 
by a special act of parliament. 

If at tlie time of creating a mortgage an agreement is entered into, 
that as soon as int<»r(*sl ffills due it shall be converted into principal and 
carry interest, so as to give compound interest (of w^hicli equity is 
very jealous), such an agreement is held to be unjust and o])prt*sbive, 
and t('nding to usur} , and consequently void. But wlum any portion 
of the interest is actually due, tlie mortgagor and mortgagee, us betw^ccii 
themselves, may at all events agret* to that effect : — 1 say, between 
themselves; for if a morfgagt'e has notice of any subsequent incum- 
brance, the interest so convc‘ri(‘d into principal by agreement is looked 
on as a further advance, and therefore postponed to the interaiediate 
incumbrance. The agreenumt to convert the int(*rest in this manner 
should always proj)erly (in regard to evidence of it) be signed by the 
mortgagor, for tlie mere statement of an account wdll notiio. If a suit 
is instituted for an aecoutif of wdiat is due on a mortgage, interest upon 
interest will bo given from the time of the confirmation of the master's 
report, except, as before obser\ed, as against intervening mortgagees. 
If the court allows time to the mortgagor or mesne incumbrancer to 
redeem, it is but just and reasonable that they should pay interest on 
the interest then due. 

As regards particular tenants and remainder-men or reversioners, 
the tenant for life of an equity of redemption is, during his tenure, bound 
to keep down the mortgage interest. But if any arrear has accrued 
before his possession, the remainder-man must bear the burthen of it. 

A tenant in tail cannot, however, be so compelled, because he has 
the reversioner or remainder-man wholly in his power, so as to bar them 
if he pleases. If, however, he be an infant, tnc guardian or trustee 
(from the infent's liability to destroy the entail) is bound to keep down 
the interest. 

There is one thing in I'elation to the interest on mortgages which 
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ought to bo carefully borne in mind, which is tliis, tliat if at any 
time tlio-inorigagor becomes de^rous of paying off the mortgage after 
the day named in the deed for'vthe payment thereof has elapsed^ Jie 
must, in order to stop interest, gifo the mortgagee six months notice 
of his intention, and at the expirataon the six months, on the very 
day, must actually tender the whole monty due to the mortgagee, pta*- 
sonally. How far this is requisite in case the day of jiayment named 
ill the deed is 7Wt gone by, does not seem decided; though in prineiple 
it would seem that no such notice is requisite, as the jiarty is entitled to 
a reconveyance at law without lecourse to equity , whe re notice \vas, in 
this particular, first deemed to be necessary. 

Out of rrhat Fund the Mortgage iJehf shall he discharged , — The 
personal estate of the mortgagor is primd facie liable to this payment, 
and where it has lieen lield otherwise, it is ti mei'c exception to the 
general rule; and tliougli, to render tlie general rule applicable, it is 
necessary llial tiie del)! should be that of the deceased, yi'l it is optional 
in him, and^ lie may be considered to have so a<io])ted tJie debt as to 
rendered it liis own: this depends entirely on evideiiee deduced 
from the party’s will or other soiirccs- 

In applying the principle of tlu^ ])riiiiarv lia]>iiitv of the personal 
estate for the payment of dchts to the jiarticular case of mortgage, it is 
necessary to remark, that it will not jiriivail to tin* pri'judice of Icgateis 
wdielher specific or jiecuiiiarv, and iiinch less to the lU'cjudiee ol‘ cre- 
ditors, and it is d(‘ci(ied that tlie parajiberiialia of tin.' widow is also 
exempted. The rule is, in fact, appiicaijle between the heir and devisee 
on the one bainl, and tlie executor or adininisirator and the residuary 
legatees or next of kin on tin* oilier, but not as betweeu otber.vparties ; 
and therefore if a mortgage ereditvir ro-^ons to the personab*'('state, 
and therehy exhausts the fund, llie otlier creditors and the legatees, 
will have relief in equity on the real eslait* in mortgage, or, in other 
words, equity will marslial the assets for their benefit. 

There are four classes of cstati's lo be ajijdied in discharge of 
mortgage delits: 1st. The. general personal estate, unless specially 
exempted; *dly, Estates particularly deyi>e(i tor payment of dtdifs; 
Jldly, Estates ({(‘scended, wiietlicr j)urebas;(*d betbre or aftt|r tjiii date 
of the will; and 4tlily, Estates .s|»ecial]y devised charged with the 
payment of debts. 

On the question of the fund liable to discharge, a mortgage, a dis* 
tinction from ordinary cases exists in that of husband and wife, where 
the latter’s estate is mortgaged. The question is decided by general 
principles: 1st, Thai if the money be raised for the husband’s benefit, 
the w ife or her heir will be a ci'i^ditor in tlie place of the mortgagee 
of the liushaud, in preference of his legatees, but not of his creditors; 
2dly, Parol cvide.nce is admitted to contradict tlui deed, and to show^ for 
wdiose benefit tlie money was really raised; 3dly, If raised by the 
husband to pay ofl* the wdfo’s debts du?u sola, tlie wife’s estate shall 
bear the burthen, even although a small portion were applied for the 
husliand’s uses; 4tlily, If the wife or her heir promise to relinquish 
her ehiiin, parol evidence is admissible of such agreement ; 5thly, 1’lie 
wife wall not w^aive her claim by a covenant that the csUile shall, aftm- 
the husband’s deatb, stand charged wntb the original debt, and also 
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I9f »bi 0 irW^ be mme a frorium out of bia own eetnii 
wife'B benefit^ be m^y, mdor circmnetances^ be considered m M 
cbaser bftba money raised by the mortgage. . # 

In <bo case of bankruptcy^ the mortgagee is empowered to go befbl# 
tbe^opimmissioiier and have a sale directed of the property, and if th^ 
money is not sufficient to pay off the debt^ principal, interest^ 
aid costs, he is entitled to prove for the residue against the mortgagOf% 


^ jForscZ()Stfres«~£quity having determined that the mort^ged 
dibl shall be considered the principal, and the land a pledge, and, as m 
consequence, that the mortgagor, notwithstanding breach of cc»i^ 
4bioii and subsequent forfeiture at law of his estate, shall he relievabla 
in equity on payment of principal, interest, and costs, and the mwrt^ 
gSjgeeiq possession be accountable for the rents and profits, it became^ 
on the omer hand, just, that the mortgagee should not be subject to n 
perpetual account, nor converted into a perpetual bailiff, but that^ 
afler a foir and reasonable time given to tbe mortgagor to discharge 
the debt, he should lose his equity, or, in other words, be foreclosed 
of his right of redemption* On this principle rests the doctrine of fore^ 
closure j and, in the application of it, Uie forbearance of equity on b^udf 
of the mortgagor seems to have been carried to its utmost limits, even so 
fai* as in some instances to work a serious detriment to the mortgagee^ 
For eqqity is ever ready to receive the excuses of the mortgagor, as 
well for the purpose of giving him time to procure the money premusly 
to the foreclosure (which has been extended to four enlargements of 
the time), as also for the purpose of opening the foreclosure even after 
many years quiet possession by the mortgagee under an absolute decree 
of fi^losure confirmed, and even signed and enrolled. 

usual course to pursue to obtain a decree for foreclosure is tosf 
the mortgagee to file a bill in equity, calling on the mortgagor to 
deem Irithin a specified time, and praying that in the alternative 
may stand foreclosed. After the answer is put in, the cause is refortad 
to a master to take an account of what is due to the mortgagee for 
prhseipa}, interest, and costs; upon which a decree is made, ordering 
paynemt within six months, or in default that the mortgagor shall staitd 
foteadm^i m which latter case the decree is confirmed, sfgned mi. 

mi beoomes absolute, subject to the foregoing observations 

aeifo iMipeiiiiig 

WrnMm Vf Statute Merchant and Statute Stau&b are vem 
In these the creditor holds possession tiS hp* 
|pl iblqMi his ^bt. The main distinction between them and 

in the foim in which they were created, into whk% 
how#|li||l%mild bo uesdess now to inquire, as they may be considei^ 
otmmiAng ddbts. 

The ev Bimst is subject to the same obsanraifitms. 

3 Y 
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CHAPTER VIIL 

0t eutnttti in 0o»»t»MonM^mn%nntv, antr itrbrmon. 

We have hitherto considered estates solely with respect to their dura- 
tion, or the quantity of interest which their owners have in them. Wc 
are now to regard them as to the time of their enjoyment^ in which 
view they are either estates in possession or in expectancy; and of ex- 
pectant estates there are two kinds : the first created by the act of the 
parties, called a remainder; the other by the operation of law, and 
called a reversion, 

I. Of Estates Possession, or, as they are sometimes called, 
estates executed (in contradistinction to executory estates, ,wdiich de- 
pend on some subsequent circumstance or contingency), we havenothing 
particular to say in this place; because, in ti eating of estates, we have 
all along laid down the rules as applicable to esrates actually in the 
tenant's possession. 

II. An Estate i\ RnMAiNnEu is that poition of an estate which, 
on the creation of a ])articulnr or immediate estate, is limited over to 
another, to take effect or be (‘iijo^ved %\htri the other is determined. 

•Remainders arc — 1. Vested; or 2. Contingent, 

1. A rested remainder is that which imiit('d or tran«!mittcd to a 
person capable of receiving the po^«'( ision should the particular 
estate happen to detennine iniinediatcl} ; as, to A for lift', remainder 
to B and his heirs; here B being in existence, he or his heirs will 
take the moment A dies, 

2. A contingert remainder is whore the particular estate may hap- 
pen to determine before the person \ > whom the remainder is limited 
can take possession ; as, to A for life, remairuh*!* to the heirs of B. INTow 
B can have no Iieir till Ins death ; A may die before B; and then no 
one would be in existence to take the estate under the limitation. 

Contingent remainders were destroyed by the destruction of tbe 
particular estate on wdiicli they depend; and this might be by tbe 
merger, surrender, or forf iture of the particular estate. In tbe crea- 
tion of remainders, the following rules were required to be observed. 

1 . There must be a present immediate or particular estate created, 
which, if the remainder be vested, may b(‘ for years; but if the 
remainder be contingent, it must bo an estate of freehold; though it 
need not be in the actual possession or seisin of the particular tenant, 
it being enottgh if it confer a right to the possession. An estate 
at will, however, cannot support a freehold remainder; because entry to 
deliver seisin to the remainder-man would be a determination of the 
estate at will. 

2. The particular estate and the remainder must be created by the 
same deed. It is to be remembered, that a will and codicil are but 
one instrument. 

3. The remainder must vest in the grantee during the particular 
estate, or at the very instant it determines. 
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4« If the remainider be contingent, it must be limited to some one 
that may by common possibility be in esse at or before the determina- 
tion of the particular estate. 

5. If a condition be annexed to a particular estate, making it void 
on a given event, and a remainder be limited to take effect, *hot only on 
the datermneUion of tlxei particular estate, but on its desti'uction by 
operation of the condition, tlie remainder is void from its creation, be- 
cause it does not come within the third rule, to vpst tlie moment the 
particular estate is determined,’’ and because only the grantor and 
his heirs can take advantage of a breach of tl:e eoinlitlon. 

But now the 8 & 9 Vic. c. 106, § 8, enacts, that a contingent 
remainder existing at any time after the 31st December, 1844, ^all 
be, and if created before the passing of this act, shall be deemed to 
have been, capable of taking effect notwithstanding the determination, 
by forfeiture, surrender, or merger, of any preceding estate of free- 
hold, in the same manner in all respects as if such detej'mination had 
not happened. 

This kind of remaiiKl(‘r, in eonvt > aiieo> to uk s niul in w ills, is know’n 
by the names conditional limitations and exccatonf devises; of which 
\vc shall say a f(>w w ords pivsently. 

Cross llemahukrs , — Gilis with cross roinaiiiclcrs arc founded on a 
teiianoy in ooniinon. As, under a gift to A, 13, and C, tenants in tail in 
common, and in default ot‘ the issue of eitlier of them, then to the other 
or others of th(>ni as nnumts in common in tail, and in default of issue 
of them all, then to X in fee; here A, 13, and C me tenants in common 
of one third each in posses'^ion, w ith remainder as to A to 13 and C as 
tenants in common in tail, witlihirmainder as to 13 to C in tail, and with 
remainder as to C to B in tail, and so reciprocally as to the other two 
thirds, 

'In deeds, cross remainders cannot arise without express words; but 
in 'ivills, marriage settlements, and (‘xocutory trusts, they may he 
pHed. Between tivo, the j)rcbiim})tion is in favour ol’ cross remainders; 
hut between mo 2 *e than two, against them. A tcnllnt in tail with cross 
remainders over might, !)y eoipmon recovery, convey his own property 
of the estate in feo. * i i v 

We shall now say a f(‘w^ words of conditional limitations and exe- 
cutory devises. 

1. Conditional Limliations * — The difference between tliem and 
remainders is, that a remainder is, as it were, a continuation of the 
same estate, W'hile a conditional limitation i^^ entirely a different and 
separate estate. 

There arc these distinctions between a condition and a conditional 
limitatioTi. A condition brings the estate back to the grtintor or his 
heirs, while a conditional limitation carries it over to a stranger. The 
breadh of a condition gives a right, but the liappcning of the event 
whereon the conditional limitation depends gives an estate. Some act 
must be done by the grantor or his heir to reduce the estate into pos- 
session on breach of a condition, — he must enter, or claim; but a 
conditional limitation destroys the prior estate without any act to be 
done by the spocessor. In fact, an executory devise is a contingent 
limitation by wtfl, and a shifting use is the same by deed. If there 
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he no preceding estate, the future isolated assumed character 
of a contingent use if by dfeed, or an executoiy devise if by will ; if 
there be a preceding estate, then the subs^uent interest is, in strict- 
ness, a conditional limitation. But this distinction k not always at- 
tended to in practice. If these conditional limitations he limitea after 
an estate tail, they might have been barred bv'recovery. As to barring 
them by estoppel, assignment in equity, or devise, the law is the same 
as with respect to an executory fee by devise.^ 

, 2. Executory Deciscs , — An executory devise differs from a re- 
mainder (amongst other things) in this, that a remainder must havfe a 
particular estate to support it, while it is essential to an executory 
devise, that no particular estate be in existence; it being a rule, that 
that shall never be construed an executory devise which can be sup- 
ported as a remainder. In short an executory devise differs from a 
contingent remainder in the following points: — 1. It is admitted only 
in wills and testaments ; 2. It respects persoml as well as real piKh 
perty; 3. It require? no preceding estate to support it; 4. Whert any 
estate precedes, it is not necessary that the executory devise shi(wld 
vest when that determines; 5. It cannot be prevented or destrqjl^d l>y 
any alteration whatsoever in the estat(' out of or after which it 
is limited, except it he limited on mi estate tail. But though admitted 
in wills and testament*5 only, yet in deeds taking effect by the Statute 
of Uses, limitations tantamount are 2 )ermitte(l, under the names of coiir 
ditional limitations and springinn or contingent uses. 

By executory de^ ise a fee or less estate may bo limited after a fee, 
so that it take effect within a life or lives in being and twenty-one 
years afterwaids; or a fee may be limited to commence infuturo. 
Quasi lemainders in chattels real or personal may be limited by exe- 
cutory devise, if to a person or persons in being, Or to vest within 
twenty-one years after the death of a person or persons in being. But 
if the remainder be such, that if it were freehold property it wouH 
amount to an express entail, it rests in the person in whom it velts, tod 
will be at his di^^po^l,^©!’ go to his representatives on his death. An 
executory dev ise cannot be barred or desti oyed by any act of the person 
taking the preceding fee, though by feoffment or matter of recorf ; 
except the preceding estate be a fee tail, and then the tenant in tail 
could have destroyed it by suffciiiig a recovery. But the ^jerson en- 
titled may bar his own executory estate by i*elease to the taker in 
possession, oi he may assign it in equity for a valuable c^nsidei^tion, 
or devise it by will; or if he was vouchee, or levied a^ftne, he was 
barred by estoppel. 

The utmost length that has hitherto been allowed for the contingency 
of an executoiy de\ise of either kind to happen in is that of a life or 
lives in being and twenty-one years after. As, when lands are devised 
to such unborn son of a feme covert as shall first attain the age of 
twenty-one and his heirs, the utmost length of time that 'Can happen 
before the estate can vest is the life of the mother and|l|6 foilkequent 
infancy of her son; and this has been decreed to be a executorv 
devise, " ^4 ^ * 


recent cases of construction of limitations are, I)oe dem. Bume d; liattyn, 6 
IJani Cress 497 $ Boe dem. tittledale v. Smeddle, 8 Bm. ; and WheeW 

V. Buke, 1 Crom. & Mee. 210. ^ 
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III, R»v^RgiojN$. — ^When a person grants a portion of his interest m 
lands, the possession returns or reverts to him on the determination of 
the granted portion of interest, and during the existence of the grant 
an interest remains in the grantee, called his reversiony or more pro* 
perly, his right of reverter. 

It is an actual estate, bearing the fruits of seignory. It can only 
arise by act of law. Being an immediate interest, it may be conveyed 
to any one. The proper mode is by grant, though it is usually passed 
by lease and release; it passes also by bargain and sale enrolled, or 
by a covenant to stand seised. It cannot be granted over, so as to 
commence infuturo ; but it may be charged by the reversioner. 

During the particular estate the reversioner continues tenant to the 
lord, and the tenant of the particular estate is tenant to the rever- 
sioner; so tiiat rent, fealty, &c. belong to and follow the reversion. 
The moment the particular estate determines, the reversion must come 
into possession. 

By 8 &; 9 Vic. c. 100, § 9, when the reversion expectant on a lease 
(made either before or after the passing of that act) of tenements or 
hereditaments, of any tenure, shall, after the 1st of October, 1845, be 
surrendered or merge, the estate which shall for the time being con- 
fer as against the tenant under the same lease the next vested right 
to the same tenements or hereditaments, shall, to the extent and for 
the purpose of preserving such incidents to and obligations on the 
same reversion as, but for the surrender or merger thereof, would have 
subsisted, be deemed the reversion, expectant on the same lease. 


CHAPTER IX. 

Of tn ibrbrralts, a^otnt Co)tarr(nars, 

anl^ ttt Common. 

We now come to treat of estates with respect to the number and con- 
nexion of their owners, the tenants wdio occupy and hold them ; and, 
considered in this view, estates of any quantity or length of dumtion, 
and whether they are in actual possession or in expectancy, may be held 
in four different ways, viz. in severalty, in joint-tenancy, in copatw*^ 
nary,' or in common. 

I. An Estate in Severalty needs scarcely any comment, it being 
where only one person is possessed of the estate, without any other per- 
son being joined or connected with him in point of interest during his 
estate therein. 

II. An Estate in Joint Tenancy is where lands or tenements 
are granted to two or more persons, to hold jn fee simple, fee tail, for 
life, for years, or at will. Joint-tenants always take by purchase, andi 
cannot, from the nature and attributes of the estate, lake by descent 
or mere act of law. 

The mode whereby this kind of estate is created is, if for life, to 
A and B and their assigns; if in fee, to 4. and B and their heirhy* 
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rhc properties of a joint estate are derived from its uni^^ which ia 
four-fold, — tlie unity of interest, of title, of time, and of poasessiou; or, 
in other words, joint tenants have one and the same interest, derived 
by one and the same title or deed, commencing at one and the same 
time, and held by one and the same undivided possession. The estate 
must be created by the same deed, and vest at the same time. It may 
be fbr life or in fee, but not in tail, unless the donees may lawfully 
marry. Whenever lands are conveyed to two or more, without modi- 
fying or disjunctive words, they take as joint tenants. J oinl tenants 
are seised per mie ct per font ; therefore they cannot grant, bargaifi 
and sell, surrender, enfeoff, exchange, or devise to each other, but can 
only release. 0;i the death of one joint tenant his interest survives to 
the other, and does not go to the heirs, executors, or administrators of 
the deceased ; and therefore all charges by a joint tenant are void 
against his surviving companion, since v itliout a severance the party 
charging has no power over the estate after the event of his own death. 

Joint estates an? not «?uhject to dower or curtesy. 

Each tenant may sever at pleasure by granting his portion to a 
stranger, either to the n«?e of a stranger or of liimself^ or they may 
^compel a partition, by statute. A mortgage is a se\c ranee at law; 
and an equitable mortgage an equitable severuuce. 

Joint tenants may exchange with a stranger, or surrender to an im- 
mediate reversioner. Having unity of seisin and possession, the entry and 
seisin of one enures to all the joint tenants. A joint tenant cannot 
grant his chance of survivorship to a strangt'r, so as to liind himself by 
estoppel. A covenant or agrecuiicnt to sell has been held to create an 
equitable severance. Judgment^, and cro^\n debts even,* against the 
deceased joint tenant do not affect the estate in tlie hands of the surviving 
joint tenant. But if lu' aliene to se^ er, and he become survivor, or 
sole owner b}yelease, prior judgments bceoine available. The sur- 
viving joint tenant is entitled to eiiiblexneuts, if the joint estate continues 
up to the death of one of the tenants. 

III. An Estate in Coparcenaky arises nhere lands of inhe- 
litance descend, by common law or by custom, to two or more persons : 
by common law*, as where the^ next lieirs of a party dying seised arc 
two or more fcmalc«i, his daughter^, aunts, sisters, or cousins; by 
custom, such as that of gavelkind, w Iktc all tlie males of equal degree, 
as all the sons, uncles, or hrotliers, inherit equally. Coparceners always 
take by descent, and compose, in fact, but one heir to the party 
from whom they derive the estate. They have a several seisin as 
regards themselves, tliough it is joint as regards strangers. They have 
a unity but not an entirely of interest. They may sue and be sued 
jointly in all matters relating to their own lands. They cannot sue 
each other as trespassers, but may stop the committal of any waste 
by resorting to a partition of tbc estate. They arc properly en- 
titled each to the whole of a distinct moiety. Hence it is that they 
convey to each other by deed of grant, release, and feoffment, and to 
strangers by any conveyance sufficient to pass a freehold, as deed of 
grant, feoffment, release, bargain and sale enrolled, or they may cove- 
nant to stand seised. Unlike the estate of joint tenancy, there is no 
unrvivorship ; for on the death of the coparcener her mare descends 
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to her heir, subject to licr husband’s curtesy ; in which case the heir 
or the husband holds that share with the other coparceners in coparce- 
nary. If the heir male dies leaving a widow, she is entitled to dower 
out of such share. 

In gavelkind the estate descends to all the sons, who hold in co- 
parcenary. 

This tenancy is destroyed by alienation or devise to a stranger, and 
is thereby converted into a tenancy in common. 

The possession of one coparcener is that of the others, so as to 
create a seisin by all and carry their shares by descent to their heirs, 
though they never individually entered. So entry by one, when not 
adverse, enures to all. In advowsons, they present according to 
seniority, the eldest taking the first turn. 

Coparcenary r(‘1ates to ihe estate*, as joint tenancy does to the person, 
lienee th(‘re is this singularity, that one may be coparcener with him- 
self; as, for instance, if t^^o moieties dek*erid to one person, one from 
his father, aiiotlier from his molluT, on his death \\ithout lineal de- 
scendants, OIK' sluire goes to his heirs on the father’s side, and the other 
to those on the mother’s side. 

TJie S('isin of eopaj-eenei-s i- botli joint and S( \oral. That it is Joint 
is hliown by a releasi* being good from one to another v ithout a bar- 
gain and sale to vest the 'Seisin ; \ct it is scn'ral, inasmuch as one may 
('iifeotftlK' other. Bui tiiey ediinot exchange till alter partition has 
been inadt^. 

Tills estate may Ix' dissolva'd, f'itlier by'partition, which disunites the 
jiossessioii: by ali(‘riatiou of one juireeuer, which disunites the title, 
and may disunite the int< re^^t ; or ]>y the wliole at la^t descending to 
and vesting in one single per--on, wliieli ]>rii]gs it to an estate in 
severalty. 

Par lit ion may be made in se\ oral \va} — fv>iir by consent, and one 
by compulsion. Tli(‘ lirst is )>} a simple writUai agreement among 
themselves, allotting to eueh her portion,^ The second is, where they 
choose a common friend to in.ike ])artition,. and tlu'ii the sisters shall 
choose each of them her |).trt according to their seniority in age or 
otherwise as shall be agn'cd. Tin* third i.v, w here tlie eldest divides, 
and she shall choose her part last. The fourth is, ]>y casting lots after 
a division. The fifth, and that hy compuKion, is where one or more 
sue out a writ of partition against tlu' others; whereupon the sheriff,, 
to whom the writ is directed, goes to the lauds and makes partition 
thereof by the V('rdiet of a jury there impanelled, and assigns to each 
her part in severalty. If there be things which cannot be divided, 
(as a mansion house, or incorporeal rights, such as common of estovers 
or of ])iscai*y, and the like), the eldest may at her option enjoy them, 
making compensation in money or other parts of the property to the 
others; or if that cannot be, they sliall take the property by turns, in 
the same manner as they take advow'sons, coniineiicing wdth the eldest. 

JV. Tenancy Common. — Tenants in common, like joint tenants, 

take by purchase, in the legal acceptation of the word. They may hold 

i liut by 8 & 9 Vic. c. 106, a partition the lands &c. be copyhold, the lawreitaains 
t)f any tenements or horeditamciitb not be- as before the passing of that act, and the 
irig copyhold, alter the 1st October, 1845, partition may be evidenced by a written 
18 'void at law, unless made by deed. If agreement. 
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by distinct titles or by entire disunion of interest, but must have unity 
of possession. They have separate freeholds and separate inheritances ; 
therefore a lease by two operates as two distinct leases ; and if two 
join to give a reut-cliarge of 20 a’., the grantee will have two rent-charges 
of20^\ 

In a deed, the best way to create this tenancy is to limit a moiety to 
one and a mciety to the other, or to use the words to hold as tenants 
in common, and not as joint tenants.’^ 

In a wi7/, the following cxpre«5sions have been held to create this 
tenancy: “equally to be divided;'’ “equally hetireen or to them;” 
equally;” “respectively;” rateably;” “share and share alike.” These 
last words, in a deed operating under the Statute of Uses, give an 
estate in common, though it is otherwise in a deed at common law. 
‘But this distinction is far from settled ; and the courts seem inclined to 
construe “ equally to be divided” as a tenancy in common in all cases* 

Real estate bought 'with partnei^hip projjcrty is, in equity, always 
held in common, even if the words in the purchase deed give to the co- 
partner a Joint estate. 

Tenants in common cannot exchange with each other, though they 
may with a stranger, the possession heiny niultrided. But one may 
enfeoff the other; or if one have a greater estate, the other may surri ii- 
der to him. One may devise his interest to his companion. But they 
cannot release to each other, because such release must operate J)y 
way of enlargement, and there is no estate of the companion in the 
share of the releasor to be enlarged. 

Like coparceners, tliey may eompel pai’tition. Compulsory partitions 
are usually by commissioners from chancery ; the commission is granted 
of right, and the partition is perfected by mutual conveyances. An 
agreement for partition is enough in equity. When one of the 
parties is an4nfant, the only effectual way of making partition is by an 
act of parliament. 

Formerly partition of lands of coj.yhold or customary tenure could 
not be obtained in a court of equity ; but the 4 & c5 Viet. c. 31) enacts, 
“ that it shall he lawful for any court of equity, in a suit instituted for 
the partition of lands of copyhold or customary tenure, to make the 
like decree for ascertaining the rights of the respective parties to the 
suit, and for the issue of a eominissioii for the partition of the lands 
and the allotment in severalty of the respective shares therein, as, ac- 
cording to the practice of the court, may now be made *with respect to 
lands of freehold tenure.” 

Tenancy by Entireties. — When an estate is conveyed or devised 
to a man and his wife during coverture, they are called tenants hy 
entireties* Each is seised of the whole, and neither of a part ; con- 
sequently the husband’s conveyance alone has no effect on the surviving 
wife. To pass the estate, a fine wUh the wife’s acknowledgment, 
under 3 & 4 Wm. IV. c. 74, is necessary; so that it could not be 
conveyed without such acknowledgment, if freehold ; biit if an estate 
for years, the basband alone mayvassign the term, so aa to bar his 
wife surviving, it being a chattel interest. 

A gift to a man and Woman, who afterwards marry, docs not make 
them tenants by entireties. 
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CHAPTER X. 

to iXtal IProverts in dtneraK 

Title signifies the foundation of the right or claim which a man has 
to his property, and is of several degrees, 

1. The first and lowest species is that of mere naked possession, or 
actual occupation, without any apparent right, or shadow or pretence 
of right, to continue such possession. Thus, if because 1 find a 
house without any person occupying it, I enter and possess myself of 
it, my title is simply that of a naked possession. There are, of course, 
various ways whereby it may be derived, but this is sufficient to show 
its nature. A party thus possessed is so far protected, tliat primd 
facie he has a title to that of which he is in possession, and no one 
can legally divest him of such possession, except by proving a better 
and more perfect title in himself. By length of time, also, this title 
may become good to all intents and purposes. We ought here to ob- 
serve, however, that in the case of' a party having entered under a lease 
or agreement from the true owner, the owner is not therefore to be 
called on to prove his title. 

2. The next step is tlie right to possessioji, which may reside in one 
man while the actual j)ossossion is in another. Thus, if a man is un- 
lawfully turned or kept out of possession of his property, he has still 
the right of possession, and may exercise it whenever he thi.nks proper, 
by entering upon the disseisor, and determining his oeeupauey. This 
right of possession, again, is of two sorts, viz, an apparent right, 
which may be defeated by proving a better and actual right. Thus, 
if tlw disseisor dies in possession of the land whereof so became 
j>ossessed by his own unlawful act, and tlie same descends to his heir, 
now, by the common law, the heir hath obtained the apparent though not 
the actual, ’ight, which remains in the party turned out of his property. 
But, to divest the heir of his possession, the other must now resort to an 
action at law, and cannot do so by mere entry or other act of his own. 
If, however, he who 1ms the actual right of possession puts in his claim, 
and brings bis action within the proper time, and can prove by what 
unlawful means the ancestor became seised, he wall then by a sentence 
of law recover the possession to which he has such actual right ; yet 
if he omit to bring this his possessory action (as it is termed) within a 
< OTn potent time, his adversary will gain an actual right of possession 
in consequence of the other’s negligence. 

A 7*1 ght of entry, aik'ording to modern notions, may be defined a 
right to bring an action of ejectment.’’ This right is not grantable, 
but it may be extinguished ; it cannot even be surrendered ; nor would 
it have passed to another by fine, though a fine would have been a 
bar to the right, the cognizor being estopped. Neither is it devisable. 
The proper mode of extinguishment is by release to the person in actual 
possession of the lands. It is, however, descendible in its nature. 

3. The third degree of title is that of a mere right to the property, 
without possession or even the right of possession. In this case the 

3 z 
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party is put to a right. He ma^ have the true ultimate property of 
the lands in himself, but by the intervention of certain circumstances, 
either by his own negligence, the solemn act of his ancestor, or the de- 
termination of a court of justice, the presumption is strongly in favour 
of his antagoitist, who has thereby oWined the absolute right of pos- 
session. 

4. A complete title to lands can only exist where the ri^kt 
of possession and the right of property are united ; and this is suffi- 
cient to give an equitable title: but to constitute a strictly legal title, 
there must also be the acttial possession added to the foregoing. 

Limitation of Actions and Suits , — Upon the subject of the time 
within whmh it is competent to a party to avail himsdf of his right of 
possession,*^ it becomes necessary to advert to the recent act of parlia- 
ment, 3 & 4 Wm. IV. c. 27, whereby the law, which had previously been 
in this respect in a very unsatisfactory state, has been greatly altered 
and simplified. The first section points out the extent and operation 
of the act, by defining the interpretation to be applied to certain ex- 
pressions used in it. The word land extends to all corporeal Jieredi- 
taments whatsoever, and also to tithes (other than tithes belonging to 
a spiritual or eleemosynary corporation sole), and to any interest or 
estate therein, whether freehold or chattel, and whether the same be of 
freehold, copyhold, or any other tenure. The word rent extends to all 
heriots, and to all services and suits for which a distress may be made, 
and to annuities and periodical sums of money charged upon or pay- 
able out of land, except moduses or compositions belonging to a spiritual 
or eleemosynary corporation sole. It then enacts as follows : — 

After the 31 st December, 1833, no person shall make an entry or 
distress, or bring an action, to recover any land or rent, but within 
twenty years next after the time at which the right to make such entry 
or distress or to bring such action shall have first accrued to some per- 
son through whom he claims ; or if such right shall not have accrued to 
any person through whom lie claims, then within twenty years next 
after the time at which the right shall have first accrued to the person 
making or bringing the same. 

In the construction of this act, tho right to make an entry or distress 
or bring an action to recover any land or rent shall be deemed to have 
first accrued as follows : — 

When the person claiming such land or rent, or some person through 
whom he claims, shall, in respect of the estate or interest claimed, have 
been in possession or in receipt of the profits of such land, or in receipt 
of such rent, and shall while entitled thereto have been dispossessed, 
or have discontinued such possession or receipt, then such right shall 
be deemed to have first accrued at the time of such dispossession or. 
discontinuance of possession, or at the last time at which any such 
profits or rent were so received; 

And when the person claiming such land or rent shall claim the estate 
or interest of some deceased person who shall have continued in such 
possession or receipt in respect of the same estate or interest until his 
death, and shall have been the last person entitled to such estate or 
interest who shall have been in such possession or receipt, then such 
right shall be deemed to have first accrued at the time of such death ; 
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And when the person claiming such land or rent shall claim in 
respect of an estate or interest in possession granted, appointed, or 
otherwise assured by an instrument (other than a willj to him, or some 
person through whom he claims, by a person being in respect of the 
same estate or interest in the possession or receipt of the profits of the 
land, or in the receipt of the rent, and no person entitled under such 
instrument shall have been in such possession or receipt, then such 
right shall be deemed to have first accrued at the time at which the 
person claiming, or the person through whom he claims, became enti- 
tled to such possession or receipt by virtue of such instrument ; 

And when the estate or interest claimed shall have been an estate or 
interest in revei'sim or remainder or other future estate or interest, 
and no person shall have obtained the possession or receipt of the 
profits of such land or the receipt of such rent in respect of such estate 
or interest, then such right shall be deemed to have first accrued at 
the time at which such estate or interest became an estate or interest 
in possession ; 

And when the person claiming such land or rent, or the person 
through whom he claims, shall have become entitled by reason of any 
forfeiture or breach of condition, then such right shall be deemed to 
have first accrued when such forfeiture was incurred or such condition 
was broken. 

When any right to make an entry or distress or to bring an action 
to recover any land or rent by reason of any foifeiture or breach of 
condition shall have accrued in respect of any estate or interest in 
reversion or remainder, and the land or rent shall not have been re- 
covered by virtue of such right, the right to make an entry or distress 
or bring an action to recover such land or rent shall be deemed to have 
first accrued in respect of such estate or interest at the time w^hen the 
same shall have become an estate or interest in possession, as if no such 
forfeiture or breach of condition had happened. 

A right to make an entry or distress or to bring an action to recover 
any land or rent shall be deemed to have first accrued, in respect of 
an estate or interest in reversion, at the time at w^hich the same shall 
have become an estate or interest in possession by the determination of 
any estate in respect of which such land shall have been held, or the 
profits thereof or such rent shall have been received, notwithstanding 
the person claiming such land, or some persDn through whom he claims, 
shall, at any time previously to the creation of the estate or estates 
which shall have determined, have been in possession or receipt of the 
profits of such land, or in receipt of such rent. 

For the purposes of this act, an adrhinistrator claiming the estate or 
interest of the deceased person of whose chattels he shall be appointed 
administrator shall be deemed to claim as if there had been no interval 
of time between the death of such deceased person and the grant of 
the letters of administration. 

When any person shall be in possession, or in receipt of the profits 
of any land, or in receipt of any rent, as tenant at will, the right of 
the person entitled subject thereto, or of the person through whom he 
claims, to make an entry or distress or bring an action to recover such 
land or rent, shall be deemed to have first accrued either at the deteN 
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mination of such tenancy^ or at the expiration of one year next after 
the coniinencement of such tenancy, at which time sac& tenancy shall 
he deemed to have determined. But no mortgagor or oestuique trust 
shall be deemed to be a tenant at will, within the meaning of tliis 
clause, to his mortgagee or trustee. 

And when any person shall be in possession or in receipt of the profits 
of any land, or in receipt of any rent, as tenant from year to year or 
other period without any lease in writing, the right of the person en- 
titled subject thereto, or of the oerson through whom he claims, to 
make an entry or distress or to bring an action to recover 'such land 
or rent shall be deemed to have first accrued at the determination of 
the first of such years or other periods, or at the last time when any 
rent payable in respect of such tenancy shall have been received, which- 
ever shall last happen. 

When any person shall be in possession or in receipt of the profits 
of any land, or in receipt of any rent, by virtue of a lease in writing 
by which a rent amounting to the yearly sum of twenty shillings or 
upwards shall be reserved, and the rent reserved by such lease shall 
have been received by some person wrongfully claiming to be entitled 
to such land or rent in reversion immediately expectant on the deter- 
mination of such lease, and no payment in respect of the rent reserved 
by such lease shall afterwards have been made to the person rightfully 
entitled thereto, the right of the person entitled to such land or rent 
subject to such lease, or of the person through whom he claims, to 
4fnake an entry or distress or to bring an action after the determination 
of such lease, shall be deemed to have first accrued at the time at 
which the rent reserved by such lease was first so received by the 
person wrongfully claiming as aforesaid : and no such right shall be 
deemed to have first accrued upon the determination of such lease to 
the person rightfully entitled. 

No person shall be deemed to have been in possession of any land 
within the meaning of this act merely by reason of having made an 
entry thereon. 

And no continual or other claim upon or near any land shall preserve 
any right of making an entry or distress or of bringing an action. 

When any one or more of several coparceners, joint tenants, or 
tenants in common, shall have been in possession or receipt of the 
entirety, or more than their undivided share of any land or of the pro- 
fits thereof, or of the rent, for their own benefit, or for the benefit of 
any persons other than the persons entitled to the other shares, such 
possession or receipt shall not be deemed to have been the possession 
or receipt of such last-mentioned persons. 

When a younger brother or otner relation of the person entitled as 
heir to the possession or receipt of the profits of any land, or to the 
receipt of any rent, shall enter into the possession or receipt thereof, 
such possession or receipt shall not be deemed to be the possession or 
receipt of or by the person entitled as heir. 

Wnen any acknowledgment of the title of the person entitled to any 
land dr rent shall have been given to him or his eg^t in writing si^ed 
by the person in possession dr in receipt of the profits of such land, or 
in receipt of such rent, then such possession or receipt of or by the per-. 
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son by whom such acknowledgment shall have been given shall be 
deemed^ according to the meaning of this act, to have been the posses- 
sion or receipt of or by the person to whom or to whose agents such 
acknowledgment shall have been given at the time of giving the same, 
and the right of such last-mentioned person, or of any person claiming 
through him, to make an entry or distress or bring an action to recover 
such land or rent shall be deemed to have first accrued at and not 
before the time at which such acknowledgment, or the last of such 
acknowledgments (if more than one), was given. 

When no such acknowledgment as aforesaid shall have been given 
before the passing of this act, and the possession or receipt of the 
profits of the land, or the receipt of the rent, shall not at the time of 
the passing of this act have been adverse to the right or title of the 
person claiming to be entitled thereto, then such person, or the person 
claiming through him, may, notwithstanding the period of twenty years 
hereinbefore limited shall have expired, make an entry or distress or 
bring an action to recover such land or interest at any time within five 
years next after the passing of this act. 

As to Disabilities , — If at the time at which the right of any person 
to make an entry or distress or bring an action to recover any land 
or rent shall ha^e first accrued as aforesaid such person shall have 
been under any of the disabilities of infancy, coverture, idiotcy, 
lunacy, unsoundness of mind, or absence beyond seas, then such per- 
son, or the person claiming through him, may, notwithstanding the 
period of twenty years hereinbefore limited shall have expired, maj||;^ 
an entry or distress or bring an action to recover Such land or rent at 
any time within ten years next after the time at which the person to 
whom such right shall first have accrued as aforesaid shall have ceased 
to be under any such disability, or shall have died, whichever shall 
have first happened. 

But no entry, distress, or action shall be brought by any person who, 
at the time at which his right to make an entry or distress or to bring 
an action to recover any land or rent shall have first accrued, shall be 
under any of the disabilities hereinbefore mentioned, or by any person 
claiming through him, but within forty years next after the time at 
which such right shall have first accrued, although the person under 
disability at such time may have remained under one or more of such 
disabilities during the whole of such forty years, or although the term 
of ten years from the time at which he shall have ceased to be under 
any such disability, or have died, shall not have expired. 

When any person shall be under any of the disabilities hereinbefore 
mentioned at the time at which his right to make an entry or distress 
or to bring an action to recover any land or rent shall have first 
accrued, and shall depart this life without having ceased to be under 
any such disability, no time to make an entry or distress or to bring 
an action to rsiover such land or rent beyond the said period of twenty 
years next after the right of such person to make an entiy or distress 
or to bring an action to recover such land or rent shall have first 
accrued, or the said period of ten years next after the time at which 
such person shall have died, shall be allowed by reason of any ^sahility 
^f any other person. 
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No part of the United Kin^om of Great Britain and Ireland^ nor the 
Islands of Man, Guernsey, Jersey, Alderney, or Sark, nor any islands 
adjacent to any of them (^ng part of the dominions of his majesty), 
shall be deemed to be beyond seas within the meaning of this act 

When the right of any person to make an entry or distress or bring 
an action to recover any land or rent to which he may have been 
entitled for an estate or interest in possession shall have been barred 
by the determination of the period hereinbefore limited which shall be 
applicable in such ease, and such person shall at my time during the 
said period have been entitled to any other estate, interest, right, or 
possibility, in reversion, remainder, or otherwise, in or to the same land 
or rent, no entry, distress, or action shall be made or brought by 
such person, or any person claiming through him, to recover such land 
or rent, in respect of such other estate, interest, right, or possibility, 
unless in the mean time such land or rent shall have been recovered 
by some person entitled to an estate, interest, or right which shall have 
been limited or have taken effect after or in defeasance of such estate 
or interest in possession. 

When the right of a tenant in tail of any land or rent to make an 
entry or distress or to bring an action to recover the same shall have 
been barred by reason of the same not having been made or brought 
within the period hereinbefore limited which shall be applicable in such 
case, no such entry, distress, or action shall be made or brought by 
any person claiming any estate, interest, or right which such tenant in 

might lawfully nave barred. 

When a tenant in tail of any land or rent, entitled to recover the 
same, shall have died before the expiration of the period hereinbefore 
limited, which shall be applicable in such case for making an entry 
or distress or bringing an action to recover such land or rent, no person 
claiming any estate, interest, or right w hich such tenant in tail might 
lawfully have barred shall make an entry or distress or bring an action 
to recover such land or rent but within the period during which, if 
such tenant in tail had so long continued to live, he might have made 
such entry or distress or brought such action. 

When a tenant in tail of any land or rent shall have made an 
assurance thereof which shall not operate to bar an estate to take 
effect after or in defeasance of his estate tail, and any person shall, by 
virtue of such assurance, at the time of the execution tnereof or at any 
other time afterwards, be in possession or receipt of the profits of such 
land, or in the receipt of such rent, and the same person, or any other 
person whatsoever (other than some person entitled to such possession 
or receipt in respect of an estate^which shall have taken effect after or 
in defeasance or the estate tail) shall continue in such possession or 
receipt for twenty years next after the commencement of the time at 
whicn such assurance, if it had been then executed by such tenant in 
tail, or the person who would have been entitled to hi! estate tail if 
such assurance had not been executed, would, without the consent of 
any other person, have operated to bar siich estate as aforesaid, then at 
the expiration of such period of twenty years such assurance shall be 
deemed to have been efi^tual as against any person claiming any estate, 
interest, or right to take effect after or in defeasance of such estate tail. 
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Suits in Equity, — And after the said 31 st December, 1883, no 
pei'son claiming any land or rent in equity shall bring any suit to 
recover the same but within the period during which by virtue of the 
provisions hereinbefore contained he might have made an ent^ or 
distress or brought an action to recover the same respectively, if he 
had been entitlea at law to such estate or right in or to the same as he 
shall claim therein in equity. 

But when any land or rent shall be vested in a trustee upon any ex- 
press trust, the right of the cestuique trust, or any person claiming 
through him, to recover such land or rent, shall be deemed to have first 
accrued, according to the meaning of this act, at and not before the 
time at which su^ land or rent shall have been conveyed to a pur- 
•chaser for a valuable consideration, and shall then be deemed to have 
accrued only as against such purchaser, and any person claiming 
through him. 

And in every case of a concealed fraud the right of any person to 
bring a suit in equity for the recovery of any land or rent of which he, 
or any person through whom he claims, may have been deprived by 
such fraud, shall be deemed to have first accrued at and not before 
the time at which such fraud shall or with reasonable diligence might 
have been first known or discovered. Provided, that nothing in uiis 
clause contained shall enable any owner of lands or rents to have a suit 
in equity for the recovery of such lands or reys, or for setting aside 
any conveyance of such lands or rents on account of fraud, against any 
hand fide purchaser for valuable consideration who has not assisted ifl 
the commission of such fraud, and who at the time that he made the 
purchase did not know and had no reason to believe that any fraud 
bad been committed. 

But uothinor in this act shall be deemed to interfere with any rule or 
jurisdiction of courts of equity in refusing relief on the ground of ac- 
quiescence or otherwise to any person whose right to bring a suit may 
not be barred by virtue of this act. 

3fortgages , — When a mortgagee shall have obtained the possession 
or receipt of the profits of any land, or the receipt of any rent conmrised 
in his mortgage, the mortgagor or any person claiming through him 
shall not bring a suit to redeem the mortgage but within twenty years 
next after the time at which the mortgagee obtained such possession or 
receipt, unless in the meantime an acknowledgment of the title of the 
mortgagor or of his l ight of redemption shall have been given to* the 
mortgagor, or some person claiming his estate, or to the agent of such 
inortgtagor or person, in writing signed by the mortgagee or the person 
claiming through him ; and in such case no such suit shall be brought but 
within twen^ years next after the time at w'hich such acknowledgment, 
or the last of such acknowledgments if more than one, was given. And 
when there shall be more than one mortgagor, or more than one person 
claiming througK the mortgagor, such acknowledgment, if given to any 
of such mortgagors or persons, or his agents, shall be as effectual as if 
given to all. But where there shall be more than one mortgagee or 
person claiming the estate or interest, such acknowledgment simedby 
one or more of such mortgagees or persons shall be effectual only as 
against tlie parties signing and the persons claiming under them, and 
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any persons entitled to any estate or interest to tidce effect after or in 
defeasance of their estate or interest^ and shall not operate to give to 
the mortgagor a right to redeem the mortgage as i^ainst the persons 
entitled to any other undivided or divided part of the monev or land 
or rent. And where such of the mortgagees or persons as shall have 
given such acknowledgment shall be entitled to a divided part of the 
land or rent, or some estate or interest therein, and not to any ascer- 
tained part of the mortgaged money, the mortgagor shall be entitled 
to redeem the same on payment with interest of the part of the mort- 
gaged money which shall bear the same proportion to the whole as the 
value of such divided part of the land or rent shall bear to the value 
of the whole of the land or rent. 

Ecclesiastical Owners* — It shall be lawful for any archbishop, bishop, ' 
dean, prebendary, parson, vicar, master of hospital, or other spiritual or 
eleemosynary corporation sole, to make an entry or distress or to bring 
an action or suit to recover any land or rent within such period as here- 
inafter is mentioned next after the time at which the riglit of such cor- 
poration sole, or of his predecessor, to make such entry or distress or 
bring such action or suit shall first have accrued ; that is to say, — the 
period during which two persons in succession shall have held the office 
or benefice in respect whereof such land or rent shall be claimed, and six 
years after a third person shall have been appointed thereto, if the 
times of such two ii^jumbencies and such term of six years taken 
together shall amount to the fall period of sixty years; and if such 
times taken together shall not amount to the full period of sixty years, 
then during such further number of years in addition to such six years 
as will with the time of the holding of such two persons and such six 
years make up the full period of sixty years; and after the said 31st 
December, 1833, no such entry, distress, action, or suit shall be made 
or brought at any time beyond the determination of such period. 

Advomsons. — ^After the 31st December, 1833, no person shall bring 
any quare hnpedit or other action, or any suit, to enforce a right to present 
to or bestow any church, vicarage, or other ecclesiastical benefice, as 
the patron thereof, after the expiration of such period as hereinafter is 
mentioned; that is to say, — the period during which three clerks in 
succession shall have held the same, all of whom shall have obtained 
possession thereof adversely to the right of presentation or gift of such 
person, or of some person tnrough whom he claims, if the times of such 
incumbencies taken together shall amount to the full period of sixty 
years; and if they shall not together amount to the full period of sixty 
years, then after the expiration of such further time as will make up the 
full period of sixty years. 

When on the avoidance, after a clerk shall have obtained possession 
of an ecclesiastical benefice adversely to the right of presentation or 
gift of the patron thereof, a clerk shall be presented or collated thereto 
by his majesty or the ordinary by reason of a lapse, such last-men- 
tioned clerk shall be deemed to have obtained possession adversely to 
the right of presentation or gift of such patron as aforesaid; but when 
a clerk shall have been presented by his majesty upon the avoidance 
of a benefice in consequence of the incumbent thereof having been 
made a bishop, the incumbency of such clerk shall, for the purposes of 
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tliiB act, oe deemed a continuance of the incumbency of tbe clerk so 
made bishop. 

In the construction of this act, erery person claiming a riuht to pre- 
sent to or bestow any ecclesiastical benence, as patron wereo^ bjr virtue^ 
of any estate, interest, or right which the owner of an estate tail in the 
advowson might have barred, shall be deemed to be a person claiming 
through the person entitled to such estate tail, and the right to bring 
any quare impedity action, or suit shall be limited accordingly. 

After the said 31st December, 1833, no person shall bring quare 
impedit or other action, or any suit, to enforce a right to present to or 
bestow any ecclesiastical benefice as the patron thereof^ after the ex- 
piration of one hundred years from the time at which the clerk shall 
nave obtained possession of such benefice adversely to the right of pre- 
sentation or gift of such person, or of some person through whom he 
claims, or of some person entitled to some preceding estate or interest 
or undivided share or alternate right of presentation or gift held or 
derived under the same title, unless a clerk shall subsequently have 
obtained possession of such benefice on the presentation or gift of the 
person so claiming, or of some person through whom he claims, or of 
some other person entitled in respect of an estate, share, or right held 
or derived under the same title. 

At the determination of the period limited by this act to any person 
for making an entry or distress, or bringing any writ of quare impedit 
or other action or suit, the right and title of such person to the land, 
rent, or advowson for the recovery whereof such entry, distress, action, 
or suit respectively might have been made or brought within such 
period, shall he extinguished. 

The receipt of the rent payable by any tenant from year to year or 
other lessee shall, as against such lessee or any person claiming under 
him (but subject to the lease), be deemed to be the receipt of the 
profits of the land for the purposes of this act. 

Abolition of Real and Mixed Actions, — Although perhaps not ap- 
plying strictly to the matter at present before us, it is as well, in re- 
lation to the beforementioned act, to say, that by its other clauses no 
action real or mixed (except a writ of right of dower y or writ of dower 
unde nihil hahety or a quare impedit, or an ejectment), and no plaint 
in the nature of any such writ or action (except a plaint iorfreehench 
or dower)y shall be brought after the 31st December, 1834. 

But when on the said 31st December, 1834, any person who shall 
not have a right of entry to any land shall be entitled to maintain any 
such writ or action as aforesaid in respect of such land, such writ or 
action may be brought at any time l>efore the 1st June, 18%, in case 
the same might have been brought if this act had not b^n made, not- 
withstanding the period of twenty years hereinbefore limited shall have 
expired. 

And when, on the said Ist June, 1835, any person whose right of 
entry to any land shall have been ^en away by any descent <^8t, dis- 
continuance, or warranty, might maintain any such writ or ac^n aa 
aforesaid in respect of such land, such writ or action may be brought 
after the said 1st June, 1635, but only within the period during whioh 
by virtue of this act an entry might have been made upouL^ same 
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land by the person bringing such writ or action if his right of entry had 
not been so taken away. 

No descent cast^ discontinuance^ or warranty which may happen or 
be made after the said 31st December^ 1833, shall toll (take away) or 
defeat any right of entry or action for the recovery of land. 

After the said 31st December, 1883, no action or suit or other pro- 
ceeding shall be brought to recover any sum of money secured by any 
mortgage, judgment, or lien, or otherwise charged upon or payable out 
of any land or rent, at law or in equity, or any legacy, but within 
twenty years next after a present right to receive the same shall have 
accrued to some person capable of giving a discharge for or release of 
the same, unless in the meantime some part of the principal money, or 
some interest thereon, shall have been paid, or some acknowledgment 
of the right thereto shall have been given in writing signed by the per- 
son by whom the same shall be payable or his agent, to tne person 
entitled thereto or his agent ; and in such case no such action or suit or 
proceeding shall be brought but within twenty years after such payment 
or acknowledgment (or the last, if more than one) w^as given. 

After the said 3lst December, 1833, no arrears of dowei\ nor any 
damages on account of such arrears, shall be recovered or ol tained by 
any action or suit for a longer period than six years next before the 
commencement of such action or suit. 

After the said 31st December, 1833, no arrears of rent, or of interest 
in respect of any sum of money charged upon or payable out of any 
land or rent, or in respect of any letjacy, or any damages in respect of 
such arrears of rent or interest, shall be recovered by any distress, ac- 
tion, or suit, but within six years next after the same respectively shall 
have become du(*, or next after an acknowledgment of the same in 
writing shall have been given to the person entitled thereto or his 
agent, signed by the person by whom the same was payable or his 
agent. Provided nevertheless, that where any prior mortgagee or 
other incumbrancer shall have been in possession of any land, or in 
the receipt of the profits thereof, -within one year next before an action 
or suit shall be brought by any person entitled to a subsequent mort- 
gage or other incumbrance of the same land, the person entitled to 
such subsequent mortgage or incumbrance may recover in such action 
or suit the arrears of interest which shall have become due during the 
whole time that such prior mortgage or incumbrance was in such pos- 
session or receipt, although such time may have exceeded the term of 
six years. 

After the said 31st December, 1833, no person claiming any tithes, 
legacy, or other property, for the recovery of which he might bring an 
action or suit at law or in equity, shall bring a suit or other proceeding 
in any spiritual court to recover the same but within the period during 
which he might bring an action or suit at law or in equity. 

This act shall not extend to Scotland, nor, so far as it relates to 
any right to present to or bestow any church, vicarage, or other eccle- 
siastical ben^ce, to Ireland. 
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CHAPTER XL 
<9f Sitle fis 9tfittnU 

We are now to consider the several modes by which titles may be 
reciprocally lost and acquired, or whereby the property of things real 
is either continued or transfen^. Acquisition and loss are here used 
as terms of relation and of a reciprocal nature, for by the same method 
that one man gains an estate another loses it; as, for instance, if an 
heir takes by descent, the ancestor loses it by his death, and the like 
with all others. 

By our law, the modes of acquiring on the one hand and of losing 
on the other a title to real property are reduced to two : descent j where 
the title is vested in a man by the single operation of the law on the 
decease of the person through whom he derives his title; ejA purchase^ 
where the title is vested in him by his own act or agreement, and which 
includes every other mode of coming to an estate whatever besides de- 
scent, whether by devise, gift, or grant of any kind. 

The principal distinctions between these two modes of acquiring 
estates are these: — 1st. That by purchase the estate acquires a new 
inheritable quality, and is descendible to the owner^s blood in general, 
and not confined to the blood of some particular ancestor; and 2dly, 
An estate acquired by purchase does not render the owner responsible 
for the acts of the ancestor, as an estate by descent does. 

It is a rule, that where the heir takes any tiling which vested or 
might h'dyc vested in the ancestor, the heir shall be in by descent; but 
otherwise he shall take by purchase. As if a man buy an estate, and 
take a conveyance to him and his heirs; or if a remainder lie limited 
by a stranger to the right heirs of A, who has no estate* in the premises, 
this wall be an estate by purchase. 

Formerly, where an ancestor devised his estate to his heir at law, 
so that the heir took the same estate, and neither more nor less than 
he would have had by descent, he was in by descent ; but now, by the 
recent act for the amendment of the hw of inheritance, 3 & 4 Wm. IV. 
c. 106, which w^e shall notice more particularly presently, he takes in 
such case by purchase. 

We shall reserve the consideration of who are and who are not ca- 
pable of taking as heirs till we come to the subject of escheat j and 
confine ourselves for the present to the common law doctrine of inhe- 
ritances ; referring to what has been already advanced for the exceptions 
thereto, whether by custom^ such as gavelkind, borough English, &c., 
or by statute^ as in the case of fees tail, which, as we have seen, are 
restrained and regulated by the words of the original donation, and do 
not therefore entirely pursue the course of descent by the common law. 
For the better elucidation of the subject, it will be necessary briefly to 
state the true notion of kindred and the several degrees of consan* 
guinity. ft 
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Consanguinity is the connexion or relation of pei*sons descended from 
the same stock or common ancestor, and is either lineal or collateral. 

Lineal consanguinity is that which subsists between persons of whom 
one is descended in a direct line from the other, as between A and his 
father, grandfather, and so forth, in the direct ascending line; or be- 
tween A and his son, grandson, great grandson, &c., in the direct de- 
scending line. 

Collateral consanguinity is the relation subsisting between those who 
are descended from one common stock, but are not descended from or 
through one another, as brothers, nephews, uncles, cousins, &c. 

In lineal consanguinity, every generation constitutes a degree, 
reckoning either upwards or downw^ards. Thus A is related to his 
father and to his son in the first degree, to his grandfather and to his 
grandson in the second degree, to his great grandfather and to his great 
grandson in the third degree, and so on. This mode of reckoning 
obtains equally in the canon, civil, and common law. But with regard 
to collateral consanguinity, there are two modes of reckoning the 
degrees, one adopted by the canon law, with which also the common law 
of England agrees, and the other by the civil law. The former, in 
reckoning the degree of consanguinity between collateral relations, 
count upwards from the most remote of tiie two persons to the common 
ancestor; and in whatever degree he is distant from the common ancestor, 
that is the degree in which they are said to be related. But the civil 
law counts upwards from either of the persons related to the common 
stock, and then downwards again to the other, reckoning a degree for 
each person, both ascending and descending. Thus, to give an instance 
from English history, Henry VII. w'as a collateral rdation of Rich- 
ard III. both being descended from their common ancestor Edward III. 
in the following manner: 

Edward 111 . 

Edmund, Duke of York, fifth son. John of Gaunt, fourth son. 

Richard, Earl of Cambridge. John, Earl of Somerset. 

Richard, Duke of York. John, Duke of Somerset. 

Richard III. Margaret, Countess of Richmona. 

Henry VII. 

By the canon and common law they are considered as related in the 
fifth degree, that being the degree in which tlie farthest of them 
(Hemy VII.) is removed from the common ancestor. But by the 

computation we must count up from Richard III. to Edward III., 
the common stock or ancestor, four degrees, and then down again 
from the said Edward to Henry VII., five more, making in the wliole 
nine degrees; so that Henry Vll. and Richard III. were related in the 
ninth degree according to the civilians. 

We shall now proceed to state the principal rules or canons of in- 
heritance, some of which have lately undergone considerable alteration 
by recent statutory enactments, that have set at rest long pending 
disputes, and thus tended in. those particular points to a more perfect 
elucidation of the law of descent. 
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The Jirst rule was, that inheritaxiceB shall lineally descend to the 
issue of the person who last died actually seised in 
should never lineally ascend. 

The latter part of this rule, namely, that inheritances shall never 
lineally ascend,'^ is now entirely abrogated by the 8 & 4 Wm. IV. 
c. 106; and, on failure of the lineal descending line, the ancestor in the 
lineal ascending line is in every case admitted, in the order of inherit- 
ance, before his descendants. Thus the father will take before brothers 
or sisters ; and if there be neither father nor brothers or sisters, or their 
descendants, a surviving grandfather will take belbre uncles or aunts. 

Seisin, also, (or in incorporeal hereditaments that which is equivalent 
thereto) was necessary in order to make a party an ancestor from 
•whom an estate of inheritance could be derived. A bare right to enter 
or be otherwise seised was not sufficient; for in such case his heir would 
not have been entitled at his death, but the heir of the person who was 
actually last seised. But this part of the rule also is now altered by 
the same act, which enacts, that the person last entitled to the land’' 
shall be considered to have been the purchaser thereof, unless it be 
proved that he inherited the same, and by the first section the expres- 
sion the person last entitled to the land,” is to be construed to extend 
to the last person who had a right thereto, w'hether he did or did not 
obtain the possession, or the receipt of the rents or profits thereof. 

In explanation of so much of the rule as still exists, we must 
observe, that till the death of the ancestor no person can be complete 
heir to him ; he may have an heir apparent or presumptive, but nemo 
est hayres viventis. Heirs apparent are those whose right of inherit- 
ance is indefeasible, provided they outlive the ancestor, as the eldest 
son or his issue. Heirs presumptive are fathers, brothers, daughters, 
or the like, wdio under present circumstances are presumed likely to 
come to the inheritance, but may be prevented by the birth of a son. 

The second general rule is, that the male issue shall be admitted 
in preference to the female; and this rule is so absolute, that the 
son of a second marriage shdl succeed in preference to the daughters 
of the first. 

The third rule is, that wdiere there are two or more males in equal 
degree, as brothers, the elder shall inherit; but if there be only females, 
they all inherit as coparceners. In the latter case, however, where the 
succession to the crown is in questiop, the right of primogeniture 
subsists; and the succession to dignities and honours shall not fall 
on all, but shall rest in abeyance till the crown confers them on such 
female heirs or heiresses as it pleases. 

The/ewr^/t canon is, that the lineal descendants in infinitum o{ any 
person deceased shall represent their ancestor, that is, shall stand in 
the same place as the person himself would have done had he been 
living. Thus the child, grandchild, or great grandchild, either male 
or female, of the eldest son, succeeds before the younger son, and so on 
in infinitum. And these representatives shall take neither more nor 
less, but just so much as the principals would have done. As if there 
be two sisters, Margaret and Charlotte, and Margaret dies leaving six 
daughters, and then the father of the two sisters dies without other 
issue, these six daughters shall take among them exactly the same 
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as their mother Maimret would have done had she been livmg, that 
is, a moiety of the fatner^s lands between them in coparcenary; so that 
if his land were divided into twelve parts, Charlotte would have six 
parts, and the six daughters of Margaret one apiece. This is called 
succession per stirpes* 

The Jifth rule is, that, on failure of lineal descendants or issue of the 
person last seised, the inheritance shall descend to his collateral rela- 
tions being of the blood of the first purchaser, and subject to the last 
preceding rules. Thus, if G. S. acquires land either by sale or gift, or 
oy any other method except descent, and it descends to J. S. his 
son, and J. S. dies seised thereof without issue, whoever succeeds to this 
inheritance must be of the blood of G. 8. The great principle upon 
which the law of collateral inheritances depends is, that, upon failure of 
issue of the last proprietor, the estate shall descend to the blood of the 
first purchaser ; or, that it shall result back to the heirs of the body of 
that ancestor from whom it either really had or is supposed by legal 
fiction to have descended, according to the rule laid down, 'that he who 
would have been heir to the father of the deceased shall also be heir 
to the son, — a maxim thaf will hold universally. 

The sixth canon was, that the collateral heir of the person last seized 
must be his next collateral kinsman of the whole blood* As to this rule, 
as regards the exclusion of the half blood, we need only refer to the 
recent statute to show that it no longer exists. (See post, 560.) 

The seventh and last canon is, that in collateral inheritances the 
male stocks shall be preferred to the female (that is, kindred derived 
from the blood of the male ancestors, however remote, shall be 
admitted before those from the blood of tlie female, however near), 
unless where the lands have in fact descended from the female. 

We shall now detail more particularly the provisions of the recent 
act for the amendment of the law of inheritance, 3 & 4 Wm. IV. c. 106 ; 
and, in order to understand the full extent of its operation, it is neces- 
sary to observe, that by the first section the word land is declared to 
extend throughout to all manors, advowsons, messuages, and all other 
hereditaments, corporeal or incorporeal, whether of freehold, copyhold, 
or any other tenure, and whether descendible according to the common 
law, or the custom of gavelkind, borough English, or any other custom, 
and to money to be laid out in the purchase of land, and to chattels 
and other personal property transmissible to heirs, and to any possi- 
bility, right, or title of entry or action, or other interest, capable of 
being inherited, and whether in possession, reversion, remainder, or 
contingency. 

The act then proceeds to enact, That in every case descent shall 
be traced from the purchaser; and, to the intent that the pedigree may 
never be carried further back than the circumstances of the case and 
the nature of the title require, the person last entitled to the land 
shall, for the purposes of this act, be considered to have been the pur* 
chapter thereof unless it be proved that he inherited the same, in 
which case the person from whom he inherited it shall be con- 
sidered to have been the purchaser unless it be proved that he 
inherited the same; and in like manner the last person from whom the 
land shall be proved to have been inherited shall in every case l»e 
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considered to have been the purchaser^ unless it be proved that he 
inherited the same. 

When any land shall have been devised, by any testatior who shall 
die after the 31 st December, 1838, to the heir or to the person who 
shall be the heir of such testator, such heir shall be considered to have 
acquired the land a 9 a demsee^ and not by decent; and when any 
land shall have been limited, by any assurance executed after the said 
31st December, 1833, to the person or to the heirs of the person who 
shall thereby have conveyed the same land, such person shall be con- 
sidered to have acquired the same as a jmrcha^ser by virtue of such 
assurance, and shall not" be considered to be entitled thereto as his 
former estate or part thereof. 

When any person shall have acquired any land by purchase under 
a limitation to the heirs,”or to the heirs of the body,*^ of any of his an- 
cestors, contained in an assurance executed after the said 31st Decem- 
ber, 1833, or under a limitation to the hei rs^^ or to the heirs of the body*^ 
of any of his ancestors (or under any limitation havinpf the same effect) 
contained in a will of any testator who shall depart this life after the 
said 31st December, 1833, then and in any of such cases such land 
sh||| descend, and the descent thereof shall be traced, as if the ancestor 
named in such limitation had been the purchaser of such land. 

No brother or sister shall be considered to inherit immediately from 
his or her brother or sister, but every descent from a brother or sister 
shall be traced through the parent. 

Every lineal ancestor shall be capable of being heir to any of his 
issue ; and in every case where there shall be no issue of the purchaser, 
liis nearest lineal ancestor shall be his heir in preference to any person 
who would have been entitled to inheiit, either by tracing his descent 
through such lineal ancestor, or in consequence of there being no 
descendant of such lineal ancestor, so that the father shall be preferred 
tu a brother or sister, and a more remote lineal ancestor to any of his 
issue other than a nearer lineal ancestor or his issue. 

None of the maternal ancestors of the pei*son from whom the descent 
is to be traced, nor any of their descendants, shall be capable of in- 
heridng until all his paternal ancestors and their descendants shall 
have failed ; and no female paternal ancestor of such person, nor any 
of her descendants, shall be capable of inheriting until all his male 
paternal ancestors and their descendants shall have failed; and no 
female maternal ancestor of such person, nor any of her descendants^ 
shall be capable of inheriting until all his male maternal ancestors and 
their descendants shall have failed. 

Where there shall be a failure of male paternal ancestors of the 
person from whom the descent is to be trac^, and their descendants, 
the mother of bis more remote male paternal ancestor or her descend- 
ants shall be the heir or heirs of such person in preference to the 
mother of a less remote male paternal ancestor or her descendants ; 
and where there shall be a failure of male j^aternal ancestors of such 
person and their descendants, the mother of his more remote male ma^ 
temal ancestor and her descendants shall be the heir or heirs of sudi 
person in preference to the mother of a less remote male maternal an« 
jeestor and her descendants. 
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Any person rdated to the Person from whom the descent is to be 
traced by the half blood shall be capable of being his heir; and the 
place is which any such relation by the half blood shall stand in the 
order of inheritance^ so as to be entitled to inherit, shall be next after 
any relation in the same de^e of the whole blood and his issue 
where the common ancestor Aall be a male, and next after the com- 
mon ancestor where such common ancestor shall be a female, so that 
the brother of the half blood on the part of the father shall inherit next 
after the sisters of the whole blood on the part of the father and their 
issue, and the brother of the half blood on the part of the mother shall 
inherit next after the mother. 

When the person from whom the descent of any land is to be traced 
shall haye had any relation who, haying been attainted, shall haye 
died before such descent shall haye taken place, then such attainder 
shall not preyent any person from inheriting such land who would have 
been capable of inheriting the same by tracing his descent through 
such relation if he had not been attainted, unless such land shall have 
escheated in consequence of such attainder before the Ist J anuary, 1834. 

This act shall not extend to any descent which shall take place on 
the death of any person who shall die before the 1 st J anuary, 18SSI 

Where any assurance executed before the 1st J anuary, 1834, or the 
will of any person who shall die before the same 1st January, 1834, 
shall contain any limitation or gift to the heir or heirs of any person, 
under which the persons answering the description of heir shall be en- 
titled to an estate by purchase, then the persons who would have an- 
swered such description of heir if this act had not been made shall be 
entitled by virtue of such limitation or gift, whether the person named 
as ancestor shall or shall not be living on or after the said Ist January, 
1834. 

In establishing a claim by descent, it must first be shown who 
was last legally seised, or, in other words, in actual possession, or 
in the receipt of the rents of the property sought to be recovered (tech- 
nically termed, in real actions, the esplee8\ and then to prove his 
death ; and next, all the different links in the chain, which will show 
that the claimant is the next and proper heir of the person so last 
actually seised, and the times of each death, or at least to show suc- 
cessively through whom the right from time to time descended, or, had 
they been living, would have descended from the person last seised to 
the claimant. If the claimant insists that he is lineal heir, he must 
prove the death of the person who so died seised, his marriage, and 
the birth of his son, then the marriage and death of such son, and 
the birth of his son, his marriage and death, and the birth of the 
claimant. If he claim by collateral descent, then the marriages, births, 
and deaths, and the identities of each relative through whom the pe- 
digree is to be established must be shown, so as to prove that the 
claimant is the nearest and oldest surviving collateral l^ir^ If in any 
part of the pedigree the claim be through the yomiger brother of several, 
tb^ the deaths of the elder brothers or other elder collateral rela- 
tion moat he shown; and it is usual and prudent to be prepared to 
prove affirmatively that each of them diea unmarried, or at least 
t^tfaout issue, 80 as to avoid any doubt upon the trial. It has even 
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been supposed^ and stated in a* ralnable work^ tdiat tibia bfAar 
evidence is essential even in the first instance | but sapposilbMa 
has been recently refuted; and it suffices in a trial of ejeetment (at 
least in the first instance) to prove the death of every et^r nriativa^ 
and then, if the opponent should prove his marriage, and the birth of 
a child, ^e claimant may prove in reply that he died at such a time, at 
such an age, or under such circumstances, as not to impede the cousee of 
descent relied upon. Thus it was held, that proof by an old member of 
the family, that many years before a younger broth^ of the person last 
seised had gone abroad, and that the repute of the family was that he 
had died there, and that the witness had never heard in the fain% of his 
having been married, is primd facie eiddence that the party was dead 
without lawful issue, so as to entitle the next claimant by descent to 
recover in ejectment. Lord Ellenborough observed, the evidence was 
sufficient* to call upon the defendant to give prhnd facie evidence at 
least that the younger brother was marned; for what other evidence 
<^ould the lessee of the plaintiff be expected produce that he was not 
married, than that none of the family nad ever heard that he was. But, 
in deducing a title to a purchaser, it is usual (unless where the facts may 
happen to be disclosed by recitals in old deeds executed twenty or 
thirty years back) to require some satisfactory evidence of the deatih 
and fkilure of issue capable of inheriting of every person through whom 
the title must be deduced. 

It is usual on the trial to produce a pedigree, at least to assist the 
judge,' and perhaps the jury, in following the evidence. There are two 
modes of establishing a pedigree : the first, by the testimony of old 
witnesses well acquaint^ with every member of the family and the 
events respecting them; and the second, by copies of registries, and 
proof of identity of the parties therein referred to. Hearsay and repud- 
iation are admitted in evidence in cases of pedigree. It is usually fi>und 
that the evidence of perhaps one old intelligent witness (especially if a 
female) will dispense with the necessity of any other proof, though it is 
certaiaiy advisable to have in court copies of the registries of marriages, 
births, and burials, ready to be proved by a person who has examined 
the same with the originals, so as to assist or corroborate the witnesses 
as to dates and other mcts.^ 


CHAPTER XIL 
0t JSitU tis 

Title by purchase may be defined to be the right to lands and tene^ 
ments which a man acquires by any means other than by descent. 
It is not necessary that something should be given in return for tlmit 
which is thus acquired^ for, in the legal sense of the term purdme^ 
< C&it. Ckn. Phms. 376. 

4 B 
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if a man ireely give me an estate by will or otherwise^ I am a pur- 
ehaser. An estate tail is an estate by purcbasei since its properties, 
as to enjoyment and otherwise, are at variance with those of an 
estate by descent. 

Estates by purchase are acquired by — 1. Escheat; 2. Occupancy; 
3. Prescription; 4. Forfeiture; and 5. Alienation; which last admits 
of many branches and ramifications. 

I. Escheat. 

Escheat is the reverting back of an estate to the lord of the fee, 
or original grantor, upon an obstruction in the course of descent and 
consequent determination of the tenure; but in order, in this event, 
to complete the lord’s title, he must enter upon the estate, or sue out 
his writ of escheat, or else his title is barred, as it may also be by any 
other act of waiver. 

Escheats are divided into those arising from a failure of heirs capable 
of inheriting, and those from attainder. As to failure of heirs, the 
former chapter on Title by Descent must be referred to. Under this 
division fails the case where the being who would otherwise be entitled 
to inherit is a monster which hath not the sliapc of mankind, but in any 
part evidently bears a resemblance of the brute creation. Such a one 
cannot be heir, although born in wedlock. But mere deformity does 
not constitute a monster. So bastards cannot inherit ; neither can they 
have any heirs, except such as are descended immediately from them. 
Thus, if a bastard acquires an estate, and marries, and dies without 
issue, although his mother and father, and their several children (no- 
minally his brothers, as descending from the same common parents), 
be then living, yet he has no heir, and the estate must escheat. So if a 
man’s only relations are aliens, the estate shall escheat, as they cannot 
inherit; neither can they have heirs, as they can hold no property here 
of a heritable quality. If a man be made a denizen by letters patent, 
his sons bom tnereauer may inherit, though one bora before denization 
cannot; but if the father be naturalized^ then indeed bis eldest son 
sh^i inherit, though born before such naturalization, as this has a 
retrospective effect. 

By attainder, imtil the recent alteration in the law of inheritance, 
the blood of the person attainted became so corrupt as to be no longer 
inheritable. He was tliereby rendered not only incapable himself of 
inheriting or of transmitting his own property by heirship, but he also 
obstructed the descent of lands to his posterity in all cases where they 
were oblmed to derive their title through him from any remote an- 
cestor. But now die 2 & 3 Wm. IV. c. 106, § 20, enacts, That when 
the person from whom the descent of any lands is to be traced shall 
have had any relation who, having been attainted, shall have died 
before such descent shall have tak^ place, then such attainder shall 
not prevent any person from inheriting such land who would have been 
caj^ble of inheriting the sarnie hy tracing his descent through such 
relation if he had not been attainted, unless such land shw have 
escheated in consequence of such attainder before the Ist Jan. 1884. 

If a ccmyholder be attainted of treasoif or felony, his copy- 
hold is forfeited to the lord, yet> by the custom of some manors, the 
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iKon may inherit from his father notwithstandii^ the att^ndier of thef 
latter. A copyhold of inheritance was held not to be forfeited by a con- 
viction for felony without attainder^ where there was no spec^ castom 
to that effect.^ Where a copyholder was convicted of a capital felonyy 
but pardoned on condition or remaining two years ki prison, and the lord 
did not take any steps for seizing the copyhold, it was held that at the 
expiration of two years the copyholder might maintain an ejeoiineni 
for the land against one who had ousted him, inasmuch as the pardon 
restored his competency to hold lands, ^ and the estate did not vest iit 
the lord without some act done by him. 

By the statute 54 Geo. III. c. 145, it is enacted, that no attaindei^ 
for felony, after the 27th July, 1814, (except in cases of the crime ot 
high treason or of the crime of petit treason or murder, or of abetting, 
procuring, or counselling the same), shall extend to the disinheriting of 
an heir, nor to the prejudice of the right or title of any person or j^rsons 
other than the right or title of the ofender or offenders during his, her, 
or their natural lives only ; and that it shall be lawful for every person 
or persons to whom the right or interest of any lands, tenements, or 
licreditaments, after the death of any such offender or offenders, should 
or might have appertained if no such attainder had been, to enter into 
the same. 

In regard to estates in the hands of trustees, by the 4 & 5 Wm. IV. 
c. 23, it is enacted, that where any person seised of any land upon 
any trust or by w^ay of mortgage dies w itliout an heir, it shall be lawful 
for the Court of Chancery to appoint a person to convey such land, in 
like manner as is provided by the 11 Geo. IV. & 1 Wm. IV, c. 60 in 
case such trustee or mortgagee had left an heir and it was not known 
who was such heir; and such conveyance shall be as effectual as if 
there was such heir. 

And no land, chattels, or stock vested in any person upon any trust 
or by way of mortgage, or any profits thereof, snail escheat or be for«» 
feited to his majesty, his heirs or successors, or to any corporation, lord 
of a manor, or other person, by reason of the attainder or conviction for 
any offence of such trustee or mortgagee, but shall remain in such 
trustee or mortgagee, or survive to his co-trustee, or descend or v^t 
in his representative, as if no such attainder or conviction had taken 
place. 

The several provisions of this act shall extend to every case of a 
trustee having some beneficial estate or interest in the same subject, or 
some duty as trustee to perform, and also to every case of a trust arising 
or resulting by implication of law or by construction of equity. 

Provided, that nothing in this act shall prevent the escheat or for- 
feiture of any land, chattels, or stock vested in any such trustee or 
mortgagee, so far as relates to any beneficial interest therein of any 
such trustee or mortgagee, but such land, chattels, stock, so far as 
relates to any such bene&ial interest, shall be recoverable in the same 
manner as if this act had not passed. 

And whereas it is expedient to relieve persons beneficially entitled 
to real or personal property which has already escheated or 
forfeited to his majesty, to corporations, to lords of manors, or othersii 
* Kex V. Waiis, S B. & A. 510. • 6 Geo. IV, c. 25. ' 
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by any of tbe means aforesaid, it is enacted, That in all cases where 
before the passing of this act any person possessed of or entitled to any 
land, chattek, or stock, or any right to or interest therein, as a trustee 
thereof, either in whole or in part, or jointly with some other trustee or 
trustees, shall hare died without an heir, or shall have been convicted 
of any <^ence whereby the said land, chattels, or stock have escheated 
or been forfeited, or become subject to any escheat or forfeiture, then 
and in every such case the said land, chattels, or stock, or the right 
thereto or interest therein which hath become subject to escheat or 
forfeiture by reason thereof, shall be subject to the order and dispo* 
sition of Ae Court of Chancery, for the use of the party beneficially 
interested therein, in such manner and subject in all respects to such 
rights and incidents and to such orders and regulations of the said 
court, under the provisions of the said act of 11 Geo. IV. & 1 Wm. IV. 
as if such person so dead without an heir, or so convicted as aforesaid, 
were out of the jurisdiction of or not amenable to the process of the 
court, without having been so convicted. Provided, that nothing in 
this clause shall extend to any land, chattels, or stock now vest^ in 
any person by virtue of any grant made subsequently to the time when 
such escheat or forfeiture nrst occurred, or to any land, chattels, or 
stock which more than twenty years prior to the passing of this act 
shall have been actually vested in possession or reduced into posses- 
sion by the party entitled thereto by virtue of any such escheat or 
forfeiture. 

Before concluding the head of escheat, we will mention one singular 
instance in which lands held in fee simple are not liable to escheat to the 
lord, even when their owner is no more, and has left no heirs to inherit 
them. This is in the case of a corooration. If the corporation is dis- 
solved, the donor and his heirs shall have the land again in reversion, 
and not the lord by escheat ; and this is upon an implied tacit agree- 
ment, which the law annexes to the gift or grant, that such shall be 
the case. 


II. OOCUPAWCY. 

Occupancy is the taking possession of those things which before 
belonged to nobody. This, as we have seen, was the true ground and 
foundation of all property, and of holding those things in severalty 
which by the law of nature, unqualified by that of society, were com- 
mon to all mankind. This right, as far as real probity is in question, 
is very much narrowed by our laws, and exists out in one solitary 
instance. It is where a roan has an estate granted to him alone (with- 
out mention of heirs &c.) for and during the life of another. Here the 

a uestion is, if the grantee die during the life of the cestuique vie, since 
le estate was to continue in some one till the cestuique vies death, 
what is to become of it? who is to enjoy this estate? For several 
reasons, neither the mntor nor the heir, nor the executors or adminis- 
trators, could fbrmeny take possession of such estate by right, and the 
law allowed the first occupier to continue the enjoyment as long as 
he could, except the reversion of the fee were in the crown. He was 
called the common occupant If an estate of such a nature be granted 
to a man and his heirs, then the heir is entitled to it as special occupant. 
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However, common oocopancy is now abolished; for where there is 
no special occupant appointed by the deed or grant, by the 29 Car. IL 
c. 8, the tenant pur wire vie may devise it by will, or it shall go to the 
executors or administrators, and be assets in their hands for myment 
of debts; and by the 14 Oeo. II. c. 20, the surnlus of such estate, 
after payment of debts shall go in the course of distribution like any 
chattel. 

III. PnsBcnrvTiOK. 

When a person can show no other title to property than that he and 
those under whom he claims have immemonally used to enjoy it, he is 
said to claim it by prescription. The subject of this kind of title must 
be some incorporeal hereditament, as a right of way, right of common, 
or the like ; for no prescription can give a title to lan^ or other corporeal 
substances, of which more certain evidence may be had. Neither can it 
be for a thing which cannot be raised by grant ; for prescription pre- 
supposes the loss of a once existing grant. That which is to arise by 
matter of record cannot be prescribed for, but must be claimed by 
grant entered of record. And of things incorporeal which may be 
claimed by prescription, a distinction must be made with regard to 
the manner of prescribing ; whether a man shall prescribe in the que 
estate (that is, in himself and those whose estate he holds), or in him- 
self and his ancestors. For if a man prescribes in the que estate, nothing 
is claimable by this prescription but such things as are appendant, 
incident, or appurtenant to lands; but if he prescribes for himself and 
his ancestors, he may prescribe for any thing that lies in grant, whether 
appurtenant or in gross. That which is in common ri^t, and which 
the law gives, ought not to be prescribed for. 

Estates acquired by prescription are not, of course, descendible 
to the heirs general, like other purchased estates, but are an exceptior 
to the rule ; for if a man prescribe for a right in himself and his an- 
cestors, it will descend only to the blood of that line of ancestors in 
which he so prescribes ; but if in a esta^ it will follow the nature 
of that estate in which the prescription is laid, and be inheritable in the 
same manner, whether it were acquired by descent or purchase. 

All that need be stated further on this subject is contained in the 
recent act, 2 & 3 Wm. IV. c. 71 , which, after reciting, that whereas the 
expression time immemorial,’' or " time whereof the memory of man 
runneth not to the contrary," is now by the law of England in many 
cases considered to include and denote the whole period of time from 
the reign of king Richard the Firet, whereby the title to matters that 
have been long enjoyed is sometimes defeated by showing the com- 
mencement of such enjoyment, w'hich is in many cases productive of 
inconvenience and injustice, enacts. That no claim which may be 
lawfully made at the common law, by custom, prescription, or grant, 
to any right of common or other profit or benent to be taken and en- 
joyed from or upon any land of our sovereign lord the king, his heirs 
or successors, or any land being parcel of the duchy of Lancaster or of 
Ae duchy of Cornwall, or of any ecclesiastical or lay person, or body 
corporate, (except such matters and things as are herein specially pro- 
vided for, and except tithes, rent, and services) shall, where" such 
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rights profit^ or benefit shall haire been aotnalljr taken and enjoyed bv 
any person claiming right thereto without interruption for tne full 
period of thirty yean, be defeated or destroyed by showing only that 
such right, profit, or benefit was first taken or -enjoyed at any time 
prior to such period of thirty years; but neyertheless the claim may 
be defeated in any other way by which the same is now liable to be 
defeated* And when such right, profit, or benefit shall have been so 
taken and enjoyed as aforesaid for the full period of sixty years, the 
right thereto shall be deemed absolute and indefeasible, unless it shall 
appeaf that the same was taken and enjoyed by some consent or i^ree* 
ment expressly made or given for that purpose by deed or writing. 

And no claim which may be lawfully made at the common law, by 
custom, prescription, or grant, to any way or other easement, or to any 
watercourse, or the use of any water, to be enjoyed or derived upon, 
over, or from any land or water of our said lord the king, his heirs or 
successors, or being parcel of the duchy of Lancaster or of the duchy 
of Cornwall, or being the property of any ecclesiastical or lay person, 
or body corporate, when such way or other matter as herein last before 
mentioned shall have been actually enjoyed by any person claiming 
right thereto without interruption for the full period of twenty yean, 
shall be defeated or destroyed by showing only that such way or other 
matter was first enjoyed at any time prior to such period of twenty 
years; but nevertheless such claim may be defeated in any other way 
by which the same is now liable to be defeated. And where such way 
or other matter as herein last before mentioned shall have been so en- 
joyed as aforesaid for the full period of forty yean, the right thereto 
shall be deemed absolute and indefeasible, unless it shall appear that 
the same was enjoyed by some consent or agreement expressly given or 
made for that purpose by deed or writing. 

And when the access and use of light to and for any dwelling-house, 
workshop, or other building shall have been actually enjoyed there- 
with for the full period of twenty years without interruption, the right 
thereto shall be deemed absolute and indefeasible, any local usage or 
custom to the contrary notwithstanding, unless it appear that the same 
was enjoyed by some consent or agreement expressly made or given for 
that purpose by deed or writing. 

Each of the respective periods of years herein-before mentioned 
shall be deemed and taken to be the period next before some suit or 
action wherein the claim or matter to which such period may relate 
shall have been or shall be brought into question ; and no act or other 
matter shall be deemed to be an mterruption within the meaning of this 
statute, unless the same shall have been or shall be submitted to or 
acquiesced in for one year after the party interrupted shall have had or 
shall have notice thereof and of the person making or authorizing the 
same to be made. , 

In zll actions upon the case and other pleadings wherein the party 
claiming may now by law allege bis rights genertdly, without averring 
the existence of such right from rime immemorial, sudh general alle- 
gation shall still be deemed sufficient; and if the same shml be denied, 
all and every the matters in this case mentioned and provided, which 
shall be applicable to the case, sbaU be admissible in evidence to mh 
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tiiin or rebut such allegation. And in all pleadings to actions of ires- 
pass^ and in all other pleadings wherein before the passing of this act 
It would have been necessary to allege the right to have existed firom 
time immemorial, it shall be sufficient to allege the enjoyment thereof 
as of right by the occupiers of the tenement in respect whereof the same 
is claimed for and during such of the periods mentioned in this act as 
mav be implicable to the case, and without claiming in the name or 
right of the owner of the fee, as is now usually done; and if the other 
party shall intend to rdy on any proviso, exemption, incapacity, dis- 
ability, contract, agreement, or otner matter hereinbefore mentioned, 
or on any cause or matter of fact or of law not inconsistent with the 
simple fact of enjoyment, the same shall be specially alleged and set 
forth in answer to the allegation of the party claiming, and shall not 
be received in. evidence on any general traverse or denial of such 
allegation. 

In the several cases mentioned in and provided for by this act, no 
presumption shall be allowed and made in favour or support of any 
claim, upon proof of the exercise or enjoyment of the right or matter 
claimed for any less period of time or number of years than for such 
period or number mentioned in this act as may be applicable to the 
case and to the nature of the claim. 

The time during which any person otherwise capable of resisting anv 
claim to any of the matters before mentioned shall have been or shall 
be an infant, idiot, non compos mentis, feme covert, or tenant for life, 
or during which any action or suit shall have been pending, and which 
sliall have been diligently prosecuted or abated by the death of any 
party or parties thereto, shall be excluded in the computation of the 
periods hereinbefore mentioned, except only in cases where the right 
or claim is hereby declared to be absolute and indefeasible. 

When any land or water upon, over, or from which any such way or 
other convenient watercourse or use of water shall have been or shall 
be enjoyed or derived hath been or shall be held under or by virtue of 
any term of life, or any term of years exceeding three years from the 
granting thereof, the time of the enjoyment of any such way or other 
matter as herein last before mentioned during tlie continuance of such 
term shall be excluded in the computation of the said period of forty 
years, in case the claim shall within three years next after the end or 
sooner determination of such term be resisted by any person entitled 
to any reversion exj>cctant on the determination thereof. 

IV. Forfeiture. 

Forfeiture, says Blackstone, is a punishment annexed by law to 
some illegal act or negligence in the owner of the lands, tenements, or 
hereditaments, whereby he loses all his interest therein, and they go to 
the party injured as a recompence for the wrong which either he mone 
or the public together with nim hath sustained; and it occurs, 1. By 
certain crimes and misdemeanors; 2. By alienation contrary to law; 
S. By non-presentation to a benefice, when, as we have alr^y seen, 
the forfeiture is denominated a lapse; 4. By simony; 6. By mm* 
performance of conditions; 6. By waste; 7. By breach of copyhold 
customs; and 8. By bankruptcy. 
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1. The first of these subjects, namely, that forfeiture which emanates 
from crimes and misdemeanors, we shall leave for a subsequent page, 
referring also to a former pa^e (562 &c.), where we have already pointed 
out some of the alterations lately made in the law relating thereto. 

2. Lands may be forfeited by alienating or conveying them to an- 
other contrary to law ; as against the mortmain acts ; or to an alien ; or 
by particular tenants, as they are termed, that is, those who have only 
a limited interest in property, as tenants for life or for years. 

The law of forfeiture for alienation in mortmain arose (we may 
briefly state) fron that grasping desire which was shown, prior to the 
revolution, by tlie catholic clergy, to get into their hands, as far as they 
could, all the landed property in the kingdom, and which they en- 
deavoured to effect by tlie influence they had over the minds of men 
in a dying state. To remedy this growing evil, among other acts, the 
9 Geo. II. c. 36 was passed, whereby it is enacted, That no manors, 
lands, tenements, rents, advowsons, or other hereditaments corporeal 
or incorporeal whatsoever, nor any sum or sums of money, goods, 
chattels, stocks in the public funds, security for money, or any other 
personal estate whatsoever, to be laid out or disposed of in the pur- 
chase of any lands, tenements, or hereditaments, shall be given, granted, 
aliened, limited, released, transferred, signed, or appointed, or any 
ways conveyed or settled to or upon any person or persons, bodies 
politic or corporate, or otherwise, for any estate or interest whatsoever, 
or any ways charged or incumbered by any person or persons whatso- 
ever, in trust for the benefit of any charitable uses whatsoever, 
unless such gift, conveyance, appointment, or settlement of any such 
lands, tenements, or hereditaments, sum or sums of money, or }>ersonal 
estate (other than stock in the public funds), be and be made by deed 
indented, sealed and delivered in the presence of two or more credible 
witnesses, twelve calendar months at least before the death of such 
donor or grantor (including the days of execution and death), and 
be enrolled in the high court of chancery within six calendar months 
next niter the execution thereof, and unless such stocks be trans- 
ferred in the public books usually kept for the transfer of stocks, six 
calendar months before the death of the donor or grantor (including 
the days of the transfer and death), and unless the same be made 
to take effect in possession for the charitable use intended immediately 
from the making thereof, and be without any power of revocation, re- 
servation, trust, condition, limitation, clause, or agreement whatsoever, 
for the benefit of the donor or grantor, or of any person or persons 
claiming under him. 

Provided always, that nothing herein before mentioned relating to 
the sealing and delivering of any deed or deeds twelve calendar months 
at least before the death of the grantor, or to the transfer of any stock 
six calendar months before the death of the grantor or person making 
such transfer, shall extend or be construed to extend to any purchase 
of an estate or interest in lands, tenements, or hereditaments, or any 
transfer of any stock, to be made really and bond Jide for a full and 
valuable consideration actually paid at or before the making such 
conveyance or transfer, without fraud or collusion. 

And it was further enacted, that all gifts, grants, conveyance, ap- 



Forfeitufe, 569 

pointments, assurances, transfers, and settlements of any lands, tene- 
ments, or other hereditaments, or of any estate or interest therein, or 
of any charge or incumbrance affecting them, or of any stock, money, 
goods, chattels, or other personal estate, or securities for money to be 
laid out in the purchase thereof, to or in trust for any charitable uses 
whatsoever, which shall at any time after the 24th J une, 1786, be 
made in any other manner or form than is by this act directed, shall 
be absolutely null and void. 

Provided, that the act shall not extend toimake void the disposi- 
tion of any lands, tenements, or hereditaments, or of any personal 
estate to be laid out in the purchase thereof, made in any other man- 
ner or form, to or in trust for either of the two universities in Eng- 
land, or any of the colleges or houses of learning therein, or to or in 
trust for the colleges of Eton, Winchester, or Westminster. 

By the 5th section it was provided, that no such college or house of 
learning should hold a greater number of advowsons than should be 
equal to a moiety of the fellows, or, where there were no fellows, to a 
moiety of the students on the foundation of such college; but by 
the 45 Geo. III. c. 101, this section of the statute is repealed, so 
that they may now hold any number of advowsons. But, it is 
said, a licence from the crown is still necessary when a college pur- 
chases an advowson. Many colleges are provided wijli licences to 
purchase to a specified extent, and they have been held valid. 

It has been determined that this statute (9 Geo. II.) extends to the 
devise of lands to trustees to be sold and the produce of the sale con- 
verted to charitable uses. Money secured upon mortgage of turnpike 
tolls, poor rates, and county rates, and the residue of lands and person- 
alty disposable by will in trust for the benefit of any charitable use, 
are likewise within the scope of the act. And under this statute a grant 
of land to a charity, where there is a resulting trust for the grantor 
during his life, is void, as it is not an interest to take effect in posses- 
sion immediately ; but a reservation to the grantor of a power for 
regulating the charity would not in any way invalidate it. A convey- 
ance bad only in part under the statute is not wholly void, but may 
pass so much of the estate as is not demised in mortmain.^ 

Alienation of lands to an alien is likewise a forfeiture ; for, as we 
have already stated, though the conveyance is good, yet the alien can 
only hold for the queen’s benefit. In such a case the vendor, having re- 
ceived the consideration for the purchase, has no equity to set it aside.^ 

Alienations hy 'particular tenants, when they are greater than the law 
allows, and divest the remainder or reversion, are forfeitures to him 
whose right is attacked thereby. As if tenant for life alienes autre 
vie, in tail, or in fee, here bis own particular estate is forfeited to the 
remainder man or reversioner. The same holds with respect to all 
tenants of the mere freehold (or of an estate not of inheritance) and of 
, chattel interests. There are many species of conveyance, however, 
which, though purporting to convey a greater estate than the tenant may 
have, do not occasion a forfeiture : these are therefore cidled irmoemt 

^ See the numerous cases upon this subject in Chit. Eq. Ind., tit. Chafity, II.' 1 ; also 
Ilighmore on Mortmain, •See ant€,W, 

4 C 
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conveyances. By grant, lease for years, bargain and sale, lease and 
release, ibe grantor, lessor, &c. can pass no interest beyond the com- 
pass of lus own estate, and therefore by these no forfeiture is incurred* 
But a feoffment, if purporting to exceed the bounds of the estate, 
formerly divested tbe remainders and reversion, and created a new and 
wrongful fee simple : hence this wus termed n tortious conveyance ; 
and in this case the ]>crson who had the immediate remainder or re- 
version was entitled to mter^ ami thus restore all tlie estates except that 
of the feoffor, \>hich tlien'hy absolutely Ibrfeitod, If, however, 
the reversioner or remainder- in an by tleed conjinned the estate so 
granted, it became ns valid as if the eonfirining party had joined in the 
original grant. But now the ft & *) Vic. c. i0(>, § 4, deedares that a 
feoffment, made after the 1st October, 1845, shall not have a tortious 
operation. 

Equivalent, ]>oth in its nature and oons^'quencos, to an illegal alien- 
ation by the particular tenant, i«5theeiMl crime of 1» a 
tenant set his landloid at defianee and do any act di«<claiining to hold 
of him as a tenant (oh, for instance, if he attorn to some other person), 
no notice to quit will ])t‘ nece^^aiy, for in «ueh ease tlu‘ landlord may in it 
him as a trespasser. It Inis, howiwer, h(» n ludd, that a r( fusal to [lay 
rent to a deviMV urtder a cont(»sted will, aceompaniid w ith a dirlaiatu>a 
that he (the tenant) w^as riMdy to pay the icnt to an} pd^ni who was 
entitled to receive it, wa^' not a di'-avowal udlkirut to dispense wiih 
the necessity of a regular notify . If it lx know n to a l.mdlord tlnd liih 
tenant has disclaimed, ihoiich In j i n <om < 1 tlie performance cd t 
venants hy an action of co^ennn1, }< I he slmald do so j)rompfIy, or l ike 
advantage of tlie di>c]ainnr and pio(((d for tla‘ fmf iture ; for othei- 
wise, as to third ])Cisons comintr mi » pos^o^ nm umh r the tenant, if 
will he adver^-e, and iho Statute of f/imiiation'. will!>egin to run. A 
devisee in fee may hy dei d w ithout m do i of r< cord disclaim the c-fate 
devised, and i‘ sieiii^ that thenaijam tliet late would Nost hy hucdi dis- 
claimer in the heir 

*3. Of the forfeitui'C oeeasioned hy /rpsr mo have already said suf- 
ficient under the Invid of (i<lro)rH))ts 

4. By .stmonif, al-o, t1ie ri<»lit of pr(*sentation to a living is forfeited, 
and vested pro har vU c in the ciom n. This sulq'ect w^o have alreaily in- 
troduced to our read<Ts, and tlie foianf r pages alone need be referred to. * 

5. Tlie next kind of forfeitures are those occasioned hy hrvack or 
non-performnnee of a couthiion annexed to the <‘htato, either expressly 
by deed at its original ei cation, or implied]}^ ]>y law^ ; which we have 
also considered at large in a former chapter. 

6. Waste is anotlur cause of lorleilure, and it consists of a spoil or 
destruction in houses, gardens, trees, or otlier corporeal hereditaments, 
to the disherison of Inrn tliat hath the remainder or reversion. It 
cither voluntary or permibsive ; the one h jing a ciiminission of damage, 
and the other an omission of reparation. A rcuuoval of tbos^things whicMf 
the law regards as fixtures, lliough they w'cre put up by the tenant in 
possession, con,stitntes waste. Bui damage arising by the act of pio- 
videnee can never eon«tituto waMc in a legal sense; and though a*'' 
houb(‘ lie damag(‘d or dcbtroy<*d by fire arising from carelessness, yet 
(hv fi Ann. c. 31) no action will he against the tenant. 
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Waste may be committed in ponds, warrens, dowe-cotes, and the like, 
py such an eiccssive destruction of the creatures bclqn^g thereto as 
to deteriorate the reversioner’s interest therein. . So cutting unfit (and 
in some cases, any) timber. The conversion, too, of land froin one 
species of culture to another, as wood, meadow, or pasture, into arable, 
and the like ; • and in such cases the improvement that the property 
undergoes will not render the tenant Jess liable to its consequences* 
Therefore to open new mines is waste ; though the working of old 
mines is not.' In treating of the different kinds of'^states we have 
already shown what tenants are, and what are not, liable to the conse- 
quences of waste. 

The punishment for waste committed was, by common law and the 
Sttitufo of Marlbridgc, only siTigh'damagcs, except in the case of a 
guardian in chivalry, who uho furf(‘ilc<l Ills wardship by the pro- 
vision of the Gr(‘al Charter. But the Statute of Gloucester directs 
that the tenant (whelhor tcnairt in dower, by curtesy, for life, or 
for years) shall lose and forfeit llu* ])laee heroin tin* wa.ste is com- 
mitted, and also treble daiuago'^ to him that hath the inheritance. 

7. A seventh spo(*lfs of forfeit ur(‘ is that of copyhold estates for 
breach of ihe custom of the manor. Coj)\hold estates are not only 
liable to the same forfeitures as ihose^^hieh are held in socage, for 
treason, felonv, alienation, and waste, \\ Iiert ui>on the lord may seize 
them without imy presentment by the homage ; but also to peculiar 
forfeitures annexed to tliis specie^ of tenuns w hieh arc incurred by flic 
broach of either the geiu'ral customs of all co]>} holds, or the peculiar 
local customs of certain jiurtieuliir niainu’s. And ve may observe, 
that, as these (‘states iven* originally holden by the lowest and most 
abjec't species of tenure, tin) iiiark^ of feodal dominion still continue 
much the strongest upon thi‘^ kind oi‘ projierty. Most of the ofBinccs 
wldeh occasioned a resumjition of the fief by the feodal Jaw still con 
timioto be causes of forf(*ituTv in many of our«iiodern copyholds; as, 
subtraction of suit and s(rviee, di^cdainiiiig to hold of the lord, or 
‘'Wearing himself not his copylioldeu*, or lefu-'ing, iihcn sworn of the 
homage, to pnsent tin* truth according to hi» oath. In these and a 
variety of other ciihus tlie forfeitme Oocs not accrue to the lord till 
after the offences aix* pre&entc'd by tin' liomagc, or jury of the lorji’s 
court baron. 

8. By hanhnqjtci/ and imolnmif the deldor forfeits all his i^al as 
well as personal jirojierty, to he divided among his creditors, till their 
debts ai’C fully paid, when the surplus (if any exists) of the produce of 
such propci^fy will belong to him. Of the>e subjects we shall say no 
nioiH? in this place, as we shall be rcifuircd to devote considerable at- 
tention to each in our future pages. 

V. Title by Alienation. 

^ This ilthe most common means of acquiring a title to retd estates $ 
and unciffi it may be comprised apy nu*lhod wdioreby estates are volun- 
tarily resigned by one man .and accepted by another, whether that be ' 
^effeetod by sale, gift, majcriago settlement, devise, or other transmission 
'or]>ropcrty by the mutual consent of tlnj parties. 

in ('xamining the imiurc of alienation, lot us imiuire, 1st, W7w may 
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aliene, and to whom; aad 2dly, Sow a man may aliened or the usual 
modes of conveyance. 

1. Who may aliem . — ^As all persons in possession of property arc 
primd facie capable both of conveying and purchasing, unless the law 
has laid them under any particular disabilities, it will be better rather 
to consider the incapacity than the capacity to alienate* 

A man who had only the bare right either of possession or of 
property could not formerly convey it to another. Reversions and 
remainders mriglit be granted, because the possession of the particular 
tenant is considered as the possession of him in reversion or re- 
mainder ; but contingencies and mere possibilities, though they might 
be released, or devised by will, or would pass to the heir or 
executor, yet could not (it was said) be assigned at law to a stranger, 
unless coupled wdth some present interest. But now the 8 & 9 Vic. 
c. 106 enacts, that after the 1st day of October, 1845, a contingent, 
an executory, and a future interest, and possibility coupled with an 
interest, in any tenements or hereditaments of any tenure, whether 
the object of the gift or limitation of such interest or possibility be 
or be not ascertained, — also a right of entry, whether immediate or 
future, and 'whether vested or contingent, into or upon any tenements 
or hereditaments in England, of any tenure, — may be disposed of by 
deed ; but that no such disposition shall, by force only of this act, 
defeat or enlarge an estate tail ; and that every such disposition by a 
married woman must be made conformably to the provisions of the 
3 & 4 Wm. IV. c. 74 (Abolition of Fines and Recoveries Act.) 

Persons attainted of trc'asoii, felony, and prcpmunire, cannot con- 
vey from the time of the offence committed, provided attainder follows. 
They may purchase, but such purchase would be for the crown^s 
ben<fet, not tor their omu. So corporations may purchase lands ; but, 
unless they have a licence to hold lands in mortmain, their purchase 
is forfeited to ihc lord bf the fee. 

Idiots and persons of nonsanc memory and infants (as we have already 
shown}, and persons under duress, can neitiier purchase nor convey 
effectually. Their acts are not indeed actually void, but voidable, 
though, as regards a person non compos, not by himself ; for it is a 
maxim, that no man can stultify himself, or plead his own disability. 
With respect to a lunatic, the conveyance must be clearly shown not to 
have been during a lucid interval. 

How far aliens may convey has been already shown* 

As to married women: before the 3 & 4 Wm, IV. c. 74, the con^ 
•ceyance o^ other contract of a married woman (except by some matter 
of record, as a fine or recoveiy) was absolutely mid at law, and not 
merely voidable, and could not be affirmed or made good by any 
subsequent agreement. By that act, however, fines and recoveries^, 
were abolished, and a married woman has been enabled by it, since 
tlie 31st December 1833, with the concurrence of her builmnd, in 
every case (except that of being a tenant in tail, for which special pro- 
vision is made) to dispose of lands of anv*tenure by deed, and also by 
deed to release or surrender or extinguislli any^ estate or power that she 
alone, or she and her husband in her right, may have in lands of any 
tenure, as fully and effectually as if she were a feme sole. 
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The prec^diing observations apply only to the %ajl! estates of a 
married woman. Where property is settled to her sepaiate use with- 
out any restraint or alienation, she is in equity considered as a feme 
sole, and may convey or deal with it as such, and her conve^nees 
and contracts will be supported in equity ; and this rule existed before, 
and is quite independent of, the above-mentioned statute. 

By the 8 & 9 Vic. c. 106/ § 7, after the 1st October, 1845, an 
estate or interest in any tenements or hereditaments in England, 
of any tenure, may be disclaimed by a married woman by deed ; every 
such disclaimer to be made conformably to the 3 & 4 Wm. IV. c.74. 

2. We shall next consider how a man may convey, or the several 
modes of conveyance. Legal evidences of transfers of real propfrty 
arc called the common assurances of the kingdom, being such wherebv 
every man’s estate is assured or confirmed to him. They are of four 
kinds: 1. By deed; 2. By matter of record, or assurance transacted 
in the queen’s courts of record ; 3. By special custom, obtaining only in 
particular places and relating to a particular species of property; and 
4. By. devise. We shall treat of each kind separately. 


CHAPTER XIIL 

Of au>natton bg 

In treating of 4eedsi, we shall consider, first, their general nature; and 
secondly; their several sorts or kinds, with their respective incidents. 

I. With respect to the general nature of deeds, let us inquire, 
1st, What a deed is; 2dly, Its requisites; and 3dly, How it may be 
avoided. 

1. A deed is a writing sealed and delivered by the parties. It is the 
most solemn act a man can possibly perform with relatio^a to the dis- 
posal of his property ; and therefore a man is always estopped by his 
own deed, and cannot prove (in law-) any thing in contradiction to 
what he has once so solemnly and deliberately avowed. If a deed be 
made by more parties than one, there ought to be regularly as many 
copies of it as there arc parties ; and each copy should be cut or in- 
dented in a waving line on the top or side, to tally or correspond 
with the other; whence such a deed derived the name of indenture} 
The late Transfer of Real Property Act, 7 & 8 Vic. c. 76, (now 
repealed) enacted, that it should not be necessary in any case to have 
a deed indented ; and that any person not being a paj*ty to a deed 
might take an immediate benefit under it in the sftme manner as he 
might under a deed poll. And the 8 & 9 Vic. c. 106, which repealed 
that act, and is substituted in its roomj contains a clause to the same ef- 
fect, (sec. 6), That a deed executed after the Istnlay of October,1845, 

1 Formerly, when deeds were more con- indented line was cut, leaving one half of 
^se than at present, it was usual to write the word on one part or copy, and the other 
both ports or copies upon the same skin of half on the other, whereby any fraudulent 
parchzheht, and then to write between the substitution was prevented, 
two copies some word through which the 



57 ^ Jl/ienatlm by Beedk 

piirporting to be an indenture^ shall hate the effect of an indenture, 
although not actually indented 5^ and that the benefit of a condition or 
covenant respecting any tenements or hereditaments may be taken^ al- 
though the taker thereof be not named a party to the same indenture/^ 

Requisites of Deeds . — The first requisite we must mention is, that 
all the parties to be hound by a deed must be of ability to contract 5 
there must also be a thing to be contracted for; all which must be 
suificiently expressed. Then there must bo a good and sufficient con- 
sideration appearing upon the face of it. It must not be upon an 
usurious contract, nor upon fraud or collusioii, either to deceive pur- 
chasers hand fide or just and lawdul creditors; any of which bad 
considerations will vacate the deed, and subject such persons as put 
the same in ure to forfeitures, and often to iraprisoninent, A deed 
also, or other grant, made witliout any consideration is, as it were, of 
no effect; for it is construed to enure or be effectual only to the use 
of the grantor liimself. This, it lias been saitl, applies only to the 
case of a bargain and sale, which herein is said to differ from a gift, 
as the latter may be without any consideration or cause at all 4 but 
a bargain and sale must always have some meritorious cause moving it, 
and cannot be without it. 

The consideration may be cither a good or a valuable one. A 
good consideration is such as that of blood, oi* of natural love and 
affection, when a man grants an estate to a i:car relation, being founded 
on motives of generosity, prudence, or natural duty ; and the circum- 
stance of the donee being illegitimate does not invalidate it. A valu- 
able consideration is such as inonoy, marriage, or tiki like, which the 
law esteems an equivalent given for the grant, and is therefore founded 
on motives of justice. 

A voluntary conveyance is good, lioth in law and equity, against the 
party himself. It was originally considered that if a person made a 
voluntary grant of lands, aishougli he couki not i^smnc tliem himself, 
yet if he afitcrwp.rds made another conveyance of them for a valuable 
consideratio% the first grant would be void with regard to this pur- 
chaser under 27 Eliz. c. d ; and though ' decided by Lord Mansfield 
and the court that therc‘ must be some circumstances of fraud to vacate 
the first conveyance, and that the %vant of consideration alone was not 
sufficient, yet it has been more recently determined, that a voluntary set- 
tlement of lands made even in consideration of mutual love and affection, 
and in favour of the nearest relations, as parents or children, is void as 
against a subsequent purchaser for a valuable consideration, though 
with notice of a prior settlement before all the purchase money was 
paid or the deeds executed, and there was no fraud in fact in the 
transaction*, 2 for the la^v, which in all cases is the judge of fraud and 
covin arising 6ut of facts and intents, infers fraud in this case upon the ^ 
construction of the 27 Eliz. c. 4. , ^ 

It a person is indebted at the. time of making a voluntary grant, or 
becomes so sooii afte;*wards, it will be held fraudulent and void with 
respect to creditors under the 13 Eliz. c. Q, and 6 Geo. IV. o. 16. ■ 

» Bat even befoTO these acts, a judge in Coke considered that a deed mimt be in- 
court would have supplied the onnsaion by dented to make it valid. (€ 0 .: LitU 143.> 
itii^tmg the inatnmieut ; aUbouf^h Lord * Boo v. Manning, 0 , 
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Next, a deed must be either written or printed on paper or pareh- 
ment; and the printing of the signatures, instead of writing them, 
would not render such signatures less available. 

It must also bo duly stamped. 

The matter must be set Ibrih legally and orderly, sufficient in law 
to bind the parties. It is not absolutely necessary to use all the formal 
parts aiul technicalities of the deed ; but, as these ore calculated to 
convey the meaning iu the best manner, they should always, as far as 
possible, be adopted 5 tor, bou(*ver [)f*r^?ons out of the proft'ssiou may 
cavil at the lengtlicnod verbosity of deeds, experience has taught us 
that the use of them is in g(‘neral a preventative against litigation. 

The next requisite tQ a eonijdetc' deed is the readimj of it. This is 
necessary when any of IJk parfi( s (h‘rire it; and if not done at his 
request, the deed is void as to him. If In’ can, he sliould read it himself. 
False Reading will render lhat]).\rl of it void. 

Next, it should bo s'njnvd and sialcd; tlDugli the signing seems 
unneces‘-ary, except in cu'^es nndu tlu' Statute of Frauds, and in deeds 
exocuti'd UTidor po^^ers. 

Next is the diHrmt, the i uui of wliicb is by placing the band or a 
seal (as ibougb in th( act of aim** ) upon tin' seal, and using the 
words, 1 d<']i^er tljl'’ a 1 ivmd a^vl dted/'' or words of a similar 
inqKU't. 

Deeds moj/ in‘ a e ^ !»} tb** ah-uie(‘ of any of tlie foregoing 
requisites, exeept iih mI, TIk\ may also bo avoided 

})y matter ex post as ])y iMMue, int(‘rlijiing, or altfring any 

material })art, unle'-h .t njeimnMiutuiu Ik* mad( tlnieof at tlie time of 
tlie (‘xccution and nt 1 estaii.»i» ; aKo b\ bn aking oil’ or defacing the seal, 
if done intentionally by the I'aitiL •. if s( m m 1 join in a deed, and be 
separately bound t{i('n}>y, the bi(‘al iiej; <df tlie seal of one party with 
intent to discharge' him from lutun' liability v ill not alter the liability 
of the others. Al^) b^ oiee ILition ; thnu^h w hen property passes by 
a deed, this 11 o<b‘ is insnliifi{‘nt to re-pa^^^ the pioptjty, a re-convey- 
ance being requiMte, or, in tie east ot a hnv<\ a -urreteh'r. Also, by 
the disaureement of ^u(‘b who'-e eoiu mrtnec' is nc'cc^^ny; as a hus- 
band, W'bere a l<‘ine eoviTt is concerned, 01 in some eases where a wife 
after the doatli of a }iii-h,md Hiu^ts to aeknowb'dire tlie deed, or an 
infant on his coming ot’ag *, i»r a jx r^on umhr duiess, when the dis- 
abilities are reinovc<l. 

Jiastly, a deed may be avoided b\ a jinliniu at or. decree of a court 
of law or equity, cilhi'r w bore fraud, force, or foul prai’tice of any 
kind wer<' used in olitaiiiing it, and d fortiori ’where it proves to be an 
aosolute forgery. 

II, The kinds of d(eds , — There are several Linds of deeds or con- 
veyances; some termed oriyinal^ as fooffmiuits, gifts, grants, leases, 
exchanges, and partitions; and others derivative^ as releases, confir- 
mations, surrenders, assignments, and defeasances. 

1. FEorFMEXTs. — A feoffment is a conveyance operating by trans- 
mutation of possession, and it is e«isoiitial to it that seisin be passed. 
Thei'cfore it oun only be used for the transfer of freehold estates in 
pomssion * 

By the 8 & 9 Vic. c. lOG, 3, every feoffment made after the 
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l«t da^ of OotKiber, 184d| otlier thm a feoSbaeot taadeitiKd^f let mdbm 
by an in&nt, ebaU be void at lair iieless eridcaiced by deed« 

And aec. 4 enacts, that a feof&Cent made after the 1st day of 
Octoberi 1845, shall not have any toHiom operation* 

2. A GhPT is properly a voluntary conveyaniie^ Aat is, withont a 
consideration either of money or of blood; and it is toid tiierefore 
against those who were creditors of the donor when it was made, 
tbough valid as to subsequent ones. There being no consideration, no 
use arises upon it; so that if it be of an estate of freehold in posses- 
sion, it requires livery. The term g^ft is now generally restricted to 
an estate tail, the giver bein^ called the donor, and the person taking 
the donee, See, It diiFers little in form from a feoftinent, except in the 
operative words, which are gii e and grant,"' ‘ 

3, Ghants (ronrees/ones) were the regular method by the common 
law of transferring the property of incorporeal hereditaments, or such 
things whereof livery could not be given. For which reason, all 
corporcfl/ hereditaments, as lands and houses, were said to lie in lioeiy, 
but incorporeal hereditaments, as advowsoiis, commons, rents, &c, 
were said to lie in grant. Now, however, by the 8 & 9 Vic. c, 100, 
all corporeal tenements and hereditaments, as regards the conveyance 
of the immediate frceeold thereof, lie^ grant as well as in livery, 

^ 4. Leases form another kind of conveyance; but of these we have 
already treated under the head of Landlord and Tenaiit^ see pages 
832 &c. By the 8 &9 Vic. c. 100, S 0, a lease required by law to be 
in writing, of any tenements or hereditaments, is void at law unh 
made by deed. 

5. Exchangfs. — A n exchange is a mutual grant of eqnal interests, the 
one in consideration of the other. No d( lii\ ry is necessary, but entry * 
by eacli party is absolutely essential ; so that if cither die before entry, 
the exchange is void. 

By equal interests is meant fee simple for fee simple, estate for life 
for estate for life, estate tail for estate tail, frediold for freehold, legal 
estate for legal estate, copyhold for copyhold of the same tenure. But 
exchanges under inclosure acts are not generally bound by these rules. 
Thus, exchanges may be between tenants for life and tenants in fee, 
freeholders and copyholders, and of legal for equitable estates'. 

An exchange can only be between trro parties ; the number of per- 
sons is immaterial. 

By the Statute of Frauds, 29 Car. II. o. 3, a writing is in all cases 
necessary if the exchange be of freehold interests or of a term 
exceeding three years. And by the 8 & 9 Vic. c. 100, an exchange 
of any tenements or hereditaments not being copyhold is void at law 
unless made by deed. 

The word exchange " is indispensable, and implies a mutualVar* 
ranty of title. 

6. Paetitions (see ante6A3), have already past under our conside- 
ration while treating of estates in coparcenary. By 8 Vie. c. 100, 
a partition of lands or tenements not being copyhold is void at law 
unless made by deed. 

* The worA “ fSfivo ” or iho word " grant ^ except so for as thS WOpd give ftio 
jn adced executed after the l»t Octob^, word ** grint^^ may w pwriiaitiont 
I wiU not imply any covenant m law, imply a covcaani.*^ iJfcO Vlfe^ 
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7. Relbasbp. — A release is the relinquishment of a right or interest 
in lands or tenements to another who has an estate in possession in the 
same lands or tei^ements. There are five species : — 1. By way of en- 
largement ; as if he in remainder in fee release to particular tenant in 
possession. 2. By way of passing an estate ; as it one coparcener or 
joint tenant release to the other. 3. By way of passing a rignt; as whan 
the disseisee releases to the disseisor. 4. By way of extinguishment; 
as if my tenant for life make a greater estate than he is warranted^ and 
I release to^is grantee. 6. By way of entry and feofiment ; as when 
the disseisee releases to one only of two disseisors. 

There is a distinction between releases of estates and of rights. 
Releases of estates occur when there is privity between the releasing 
parties. A release of a right occurs where no privity exists ; as in the 
case of discontinuance^ disseisin^ or abatement : here the disseisee may 
release his right to the disseisor, but then no estate passes, but only a 
bare right. The release of an estate admits of qualification (or reser- 
vation), as the lord may release his seignory in fee, in tail, for life, or 
for years. But a release of a right admits of no such qualification ; 
for if released for a moment, it is gone for ever. A release to a re- 
mainder-man is a release to the particular tenant. A release of all 
demands extinguishes all actions, real and personal, and is the most 
ample which a person can mak<J. To give operation to a release, the 
releasee must have the seisin or possession of, or a vested interest in 
the premises, either by livery, the Statute of Uses, or entry. It is the 
proper mode of extinguishing a right, an equity, a contingency, or a 
possibility; and the operative vords of it are “ release, remise, and for 
ever qiiit claim, and discharge.’^ 

8. Confirmations. — A confirmation differs from a release, as it vali- 
dates and establishes that estate or interest which the confirmee already 
has. Void estates, therefore, cannot be confirmed. A confirmation to 
a tenant of the freehold or inheritance cannot he so worded as to confirm 
less than the whole estate. As a disseisor always acquires a tortious 
fee simple, a confirmation to him is of the whole fee. As to a term of 
years, it may be made of part. 

9. SuRRBKPERS. — A Surrender is the yielding up or returning or relin- 
quishing of a smaller estate to him who has a greater estate in the 
same lands in remainder or reversion immodiatwy expectant on such 
smaller estate. It differs from a release in tliat the smaller is conveyed 
to the greater estate. In a surrender the less estate is merged^ in a 
release extinguished. As there is necessarily a privity of estate be- 
tween the surrenderor and surrenderee, no livery of seisin is necessary. 

By 8 & 9 Vic. c. 106, a surrender in writing of an interest in any 
tenements and hereditaments, not being a copyhold interest, and not 
being an interest which might by law have been created without 
writing, made after the Ist day of October, 1845, shall be void at law 
unless made by deed. 

10. Assign MBNT. — An assignment is the transfer of one’s whole in- 
terest in any estate ; it is now generally appropriated to the transfer 
of chattels^ real, or personal, and equitable interests. It differs from 
an underlease, being a parting with the whole, as that is of part 
only. By 8 & 9 Vic. c. l06, an assignment of a chattel interest (not 
being copyhold) in any tenements or hereditaments, is void at law 
unless made by deed. The operative words are, assigned, trans- 

4 n 
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ferred, and sot over,” though usually the word gmnted is inst^rted, and 
in the assignment of chattels the words bargained and sold ” also. 

11. Defeasances. — A defeasance is a collateral deed made at the 
same time with a feoffment or other conveyance, containing certain 
conditions, upon , the performance of which the estate then created 
may be defeated or totally undone. In this manner mortgages were in 
former times usually made, the mortgagor enfeoffing the mortgagee, 
and he at the same time executing a deed of defeasance j|f?hereBy the 
feoffment was rendered void on repayment of the mon|}y b6n*owed at a 
certain day. This, when executed at the same time with the original 
feoffment, was considered as part of it by tlie ancient law, ana for 
that reason only allowed; as no subsequent secret revocation of a 
solemn conveyance executed by livery of seisin was pennitted, though 
when uses were introduced, a revocation of such uses was allowed by 
a court of equity. Things that are merely executory, however, (as 
rents, of which no seisin can be had till the time of payment, annuities, 
conditions, warranties, &c.) were alwa 3 ^s capable of being revoked by 
defeasances made subsequent to their creation, Defeasaiu^es are now 
seldom resorted to as separate deeds, it being better to make the con- 
ditions apparent in the deed ; for the conveyance being absolute, if 
the defeasance on a separate instrument be lost, the proof thereof 
might be difficult and often impossible. 

Conveyances tender the Statute of Vses, 

There yet renuiin to be mentioned some few conveyances, wliieli 
have their force and operation by virtue of' the Statute of Uses. 

Uses and trusts are, in their origuial, uf a nature very similar, or 
rather the same, answering more to the fdei eoinmmum than the 
•ususfructus of the civil law; which latter was tlie temporary right of 
using a thing, w ithout having the ultimate property or full dominion 
over the substance; but the formei, wdiicli was usually created by 
will, was the disposal of an inheritance to one in conftdence or trust, 
that he should convey it, or dispose of the profits, to or at the will of 
another. Thus, if a feoffment was made to A and liis heirs, to the use 
of or in trust for B and his heirs; here, at common law, A (the terre- 
tenani) had the legal property and possession of the land, but B (the 
cestuique use, or cestuique trust) was in conscience and equity to have 
the profits and disposal of it. 

Uses were first introduced by the clergy to evade the statutes of 
mortmain, and were afterwards applied to prevent forfeitures during 
the civil w’^ars between the houses of York and Lancaster, till at last 
they became a common practice in order to protect the settlement 
of estates according to the will of their owners. Many inconveniences, 
however, arose from this plan of conveyance, till at last the statute 
27 Hen. VIII. c. 10, reduced the use into possession, as it is termed, 
and thereby made the cestuique use complete owner of the lands and 
tenements as well at law as in equity. 

To the execution of a use by the statute, it is necessary that there 
be — 1. A, person to stand seised of the use in hereditaments; 2. A 
person capable of taking the benefit of such use; 3. Privity of person; 
4, Pnvity of estate. 
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Uses and Trmtu. 

1. It must be a person; a corporation cannot stand seised to a use. 
It iiuist be Qf hereditaments ; for chattels, whether real or persona!, 
are not within the statute. 

2. There must also be a person capable of taking the benefit of the 
use ; a limitation to a corporation is not good without a licence, as it 
would be within the statute of mortmain. 

3. Tlierc must be privity of person ; for a purchaser without notice 
and for a valuable consideration is not liable to the use. 

4. Privity of estate ; for he who comes in the post, or pammount 
the person limiting, is not liable to the use. 

There cannot be a use upon a use. Hence also a use cannot be 
limited on a bargain and sale to any but the bargainee ; for, till enrol- 
m< rit, the bargainee himself has but a use. 

A use may coiiimence in futuro ; but the contingency on which it is 
to arise inuft be within a life or lives in being or twenty-one years 
afterwards, so as not to savour of a perpetuity. Uses so limited are 
called sprin^inrf uses, and liable to destruction by destroying the estate 
out of which they arc to spring, 

A use may be limited to change, after cxecuiion, to another; as, to 
B for life,i remainder to his first and other sons in tail, provided that if 
there be no issue living at the death of B to C in fee. This is a shift- 
infj or secondary use. If limited on an estate in fee, it cannot be baiT(‘d 
pr destroyed by the previous taker ; but it is otherwise of an estate in 
tail. 

Wliero a use is wholly or partially undisposed of, it results to the 
grantor. 

With respect to Trusts:^ — 1. Some take eftect immediately by the 
deed wliieli conveys the estate to the trustees ; these are trusts executed 
2. If they are to ha carried into execution by some future act to be 
done by the trustee, they are trusts executory. 

The first have tlie same construction as legal estates ; tb(‘ latter ai‘e 
can'ied into execution so as best to answer the intention of tlic person 
ereafting them, 'Of the latter class are covenants to assign or surrender 
leasehold or copyhold lands to trustec*s ujion trusts, to correspond to 
uses previously limited of freehold. Trusts executed cannot be after- 
wards varied by the interference of equity ; but executory trusts may 
be altered or modified whenever they do not technically carry into 
execution the presumed object of the parties, 

Cestuique trust may convey his interest to a stranger, and, if tenant 
in tail, might have suffered a common recovery or fine, though there 
were no legal tenant to the prmcipc. Sometimes the cestuique trust 
may call in the legal estate, and by a bill in equity oblige the trustees 
tOi^nvey. If a trust and the legal estate become united in the same 
person, they, generally speaking, unite; the trust merging. 

Trusts for Accumulation, — By an act known by the name ofThefl 
lusson's Act, 39 & 40 Geo. III. c. 1)8, no person thereafter (28th July, 
1800) shall, by deed or will, settle real or personal property, so that 
the rents, issues, and profits, or produce, shall be wholly of partially 
accumulated for any longer term than the life or lives of such grantor, 


» See tit. Trustee anu Cestuique Trust, ante IPJ. 
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settlor, devisor, or testator, or the term of twenty-one years after his 
death, or during the minority of any person living or en ventre $a mert 
at the time of bis death, or during the minority of any person who, 
under the uses and trusts of the deed or will, would, if of full age, be 
entitled to the rents &c. so directed to be accumulated. Every other 
direction for accumulation shall be void, and the rents &:c., so long as 
the same shall be directed to be accumulated contrary to the act, shall 
go to such persons as would have been entitled thereto if no such ac- 
cumulation had been ordered. It has been decided, that a disposition 
longer than allowed is valid for the time allowed, and void for the 
excess only. But such excess must be clearlv distinguishable; and the 
excess ne^ not follow, it may precede the valid disposition. 

Perpetuities , — A perpetuity is a future limitation, restraining the 
owner of the estate from aliening the fee simple, discliarged of such 
future use or estate, before the event is determined or the^ period ar- 
rived when such future use or estate is to arise. If that event or period 
be within the bounds prescribed by law, it is not a perpetuity. 

The rule against perpetuities does not apply to remainders : 1st, Be- 
cause every contingent remainder must vest during the continuance of 
the particular estate, or the very moment it determines ; 2dlyf Because 
the owner of every vested remainder has power, when in possession, of 
barring all subsequent remainders. In the instance of a limitation to 
A for life, with remainder to the first son of B and the heirs of his 
body, and after failure of such issue to C for life, with remainder to his 
first son and the heirs of his body ; this does not create a perpetuity, 
although in the event there may not be a failure of issue of the first 
tenant in tail for 100 years, because each successive tenant in tail, 
when of age, may bar the estate tail and remainders over at any time, 
so that the estate cannot be certainly unalienable for more than twenty- 
one years after the death of a life in being.' 

Po/FEiis, — A power is an authority expressly reserved to the grantor, 
iiT given to another, to l)e exercised over lands &e. conveyed at the time 
of creating the power. They are divided into powers at common law, 
and powers under the Statute of Uses. 

1. Powers at common law rtre— (1). An authority to sell lands given 
to executors to whom no estate in them is devised. (2)* The powers 
conferred by particular statutes, as the land-tax acts, the act enabling 
the D^uty Remembrancer of the Exchequer to convey, &c. 

2. Powers under the Statute of Uses are either collateral^ or re^ 
lating to the land; and the latter are again subdivided into powers 
appendant, or annexed to the estate, and powers in gross, or annexed 
to the peroon. 

CoUateral powers arc those given to strangers who have neither^ 
nresent nor future interest in the lands ; they are by some called ‘^sim- 
ply collateral powers not coupled with an interest,^^ and powers 
not being interests.^' These terms are used to avoid a confusion be- 
tween them and powers in gross relating to the land. 

Powers relating to the land fire those reserved or given to persons 
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who have either a present or future estate or interest in the lands. 
Of these some are appendant^ or annexed to the estate, which are 
where a person has an estate in the land, and the estate to be created 
by the power is to take effect in possession daring the continuance 
of the estate to which the power is annexed; as, to make leases. Others 
are m gross, or annexed*to the person, which are when the person to 
whom they are given has an estate in the land, but the estate to be 
created under or by virtue of the power is not to take effect till after 
the determination of the estate to which it relates; as, to jointure an 
after-taken wife. 

No particular ceremonies are prescribed by law for the valid exe- 
cution of powers ; but the donor may impose any ceremonies his 
caprice may dictate. Limitations made by virtue of an appointment 
are in effect springing uses, dependent on the seisin created by the deed 
reserving the power. A power conveys no estate ; it merely designates 
a use and the person to take it, in exercise of a right reserved by the 
grantor to himself or to another ; which use, when raised, the statute . 
immediately executes. 

The appointee takes no estate from tlie appointor, but from the 
grantor, by the deed giving the appointor his power. In appointments 
at common law, the appointee takes a legal estate under the appoint- 
ment, on which a use may be declared. 

Equity will supply the defective execution of a power in favour of 
a purchaser, creditor, wife, or child, but gives no relief in case of 
execution. The excess only in the execution of an appointment is bad, 
but a defective execution cannot be extended. 

Powers appendant may be destroyed by lease and release, bargain 
and sale^ feoffment, and formerly by fine or recovery. Powers in 
gross may be destroyed by feoffment, and formerly by the two latter 
modes, or they may be released. Powers collateral cannot be de- 
stroyed by tlie person to whom they are given. 

In a conveyance to A and to such uses as he shall appoint, he may 
delegate his power to B by conveying to such uses as B shall appoint ; 
and so on. 

Covenant to Stand Seised to Uses. — ^This is a conveyance by 
which a man seised of lands covenants, in consideration of blood or 
marriage, that he will stand seised of the same to the use of his child, 
wife, or kinsman, for life, in tail, or in foe. Here the statute executes 
at once the estate ; for the party intended to be benefited having thus 
acquired the use is thereby put at once into corporeal possession of the 
land without even seeing it. 

A covenant to stand seised to the use of another must be by deed ; 
it cannot be by parol. It must be by one seised of lands or tene- 
ments, and consequently it cannot be of an equity, right, or contin- 
gency; though it may be of a reversion or vested remainder. : It 
cannot be by tenant in tail, except for his own life. 

„ It must be in consideration of marriage or blood, and cannot he 
in consideration of money, ^as that would be a bargain and sale. It 
may be of a use in futuro. 

It is not exactly settled what degree of relationship is enough; 
second cousins will do; but friendship and acquaintance &c. will not 
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If seised in fee simple, a man may covenant that his heirs fch*ill stand 
seised after his decease* It is quite voluntary, so that equity u ill not 
decree specific performance. The proper word is ** covenant, but 
other words may be tantamount; as if a person bargain and sclF' 
in consideration of blood or marriage. As soon as the use is rais(‘d, 
it is executed by the statute without enrolment. 

Bauqain anb Sale. — ^This is a kind of real contract, whereby the 
bargainor, for some pecuniary consideration, bargains and sells, that 
is, contracts to convey the land to the bargainee. It must be in con- 
sideration of money, though that be, in fact, merely nominal. If the 
use to be raised be of a freehold interest, it must be enrolled. The 
bai^ainor must be seised of a freehold in possession, reversion, or re- 
mainder; not of a right, contingency, or possibility only. A use can- 
not be limited to any hut the bargainee; the woinfs are bargain and 
sell.’’ 

Before tlic Statute of Uses, a contract for sale of land raised a wac, 
as now a trust ; and to convert that use into a legal estate, an actual 
conveyance was requiMte, But now the statute supplies that coiivty- 
ance, and transfers the seisin of the vendor to the use of tlie vendee, 
who thus lias tlie legal estate. Then came the Statute of Enrolments, 
27 Hen. VIII. c. 10, requiring every ))argaiii and sale of a freehold 
interest to be enrolled in Chancery within six lunar months after date. 
So that if the common agreement for pimliasc were on a sufficient 
stamp, and enrolled, it would be a valid bargain and sale. The legal 
estate vests on execution ; hut the statute obstructs its operation till 
enrolment. It is termed an iimoeciit coir* ( } aiiee, and can only pass 
tliat which the bargainor may lawfully com t y ; therefore it cannot work 
a discontinuance or a foifciture. 

Lease and Release. — In order to convey a freehold interest 
to a stranger without the formality of livery, a lease for a year or other 
definite time was made to him in order to give him possession, and 
so make him capable of receiving a release, for a release can only 
be made to a person in possession. The 4 & 5 Vic. c. 21, now dis- 
penses with the formality of the lease, and renders the release, if 
expressed to be made in pursuance of that act, as effectual in all re- 
spects, both at law and in equity, as if a bargain and sale, or a lea|e 
for a ^ear, had been executed. , 

This conveyance may be either at common law or under the Statute 
of Uses. 

If an estate for a year be granted by a common law conveyance, the 
lessee must enter before he can release ; and this must always be done 
in the case of a corporation, which cannot be seised to a use. 

But if the grantor can stand seised to a use, he may, to avoid giving 
the ^ntese the trouble of actual entry, make a bargain and sale in 
consideration of 6s. for a year to the purchaser; a use then arises, which 
the statute executes without enrolment (that being only wanted when 
^freehold interest passes). Then, being in possession under the 
statute, a release may be made to him. The proper words on a lease 
with entry are, demised, leased, and to farm let it wilhout entry, 
‘‘bargained and sold.^' 
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Bargain and Sale. — Lease and Release. 

The difference between conveyances at common law and under 
the Statute of Uses is thus stated by Mr. Butler, A feoffment, fine, 
and recovery}' hte conveyances at common law, so far as they convey 
the land to jhe feoffee, conusee, and reuoveror ; and if they are directed 
to operate to his use, they only operate as common law conveyances 
but if they operate to the use of any other person, then, though con- 
veyanees at common law as to the feoffee &c., they act under the 
Statute of Uses so far as the use is limited to any such other person, 
A lease and release has a mixed operation : the lease operates as a 
bargain and sale under the statute, but the release operates at common 
law, and enlarges the lessee's estate to one of inheritance. If the 
release be directed to operate to, or to the use of the releasee, he is in 
hy common law; but if the use be limited to another, the statute again 
intervenes, and executes the use in such other. A bargain and sale 
<Mii\)Iled, and covenaytt to stand seised, wholly derive their effect from 
the statute. Neither have any effect at common law; they would be 
mere declarations of trust, and only binding in equity, but that the 
hfatutc vests the land in the {lersoii to whose use it is limited. 

Before we conclude the subject of alienation by deed, it will be 
jiroper to notice sueh deeds as are intended not to convey but to charge 
or incumber lands, and to discharge them again; such as obligations or 
bonds, re<'ognizanccs, and defeasances on both. To mortgages and sta- 
tute'? staple and merchant we have already briefly given our attention. 

A Bond, or Obligation, is a deed whereby the obligor obliges him- 
self, his heir, executors, and administrators, to pay a certain sum of 
money to another at a day appointed. If this be all, the bond is called 
a siyygle one; but there is generally a condition added, that if the 
obligor dof s some yiarticular act, the obligation shall bo void, or else 
‘‘ball remain in full force; as payment of rent, performance of cove- 
nants in a deed, or rejiaymcuit ot a princijial sum of money borrowed 
of the obligee with iuterCvSt, which principal sura is usually one half of 
tlit‘ penal sum specified in the bond. In case this condition is not per- 
formed, the bond becomes foi-feited or absolute at law, and charges 
the obligor while living; and after his deatli the obligation descends 
upon his heir, who (on defect of personal assets) is bound to discharge 
it, ]»rovided he has real assets by descent as a recompcnce. So that it 
may he called, though not a direct, yet a collateral charge upon the 
lands. If in a bond the obligor binds bimself, without adding 
<feeirs, executors, and administrators,'’ the exec utors and administrators 
are bound, but not the heir; for the law will not imply the obligation 
upon the heir.* A bond does not seem to be properly called an incum- 
brance upon land; for it does not follow the land, like a recognizance 
or a judgment; or even if the heir at law aliene the land, tlie obligee 
in a bon<l by which the heir is bound can have bis remedy only 
against the person of the heir to the amount of the value of the lanJ, 
but he cannot follow it in the possession of a bond fide purchaser,^ 
How it effects the personal property of the obligor will be more pro- 
perly considered hereafter. 

* FiiieiJ and recoveries are abolished by the 3 & 4 Wm. IV. c. 74, and other more 
simple modes of assurance arc substituted, in lieu thereof.— See ante, 

" Bla. Com, 240. ’ 2 Chit. Bla. Com. 341. n. 71. 
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If the condition of a bond be impossible at the time of making, or it 
be to do a thing contrary to some rule of law that is merely positive, 
or bo uncertain or insensible, the condition alone is void, and the bond 
shall stand single and unconditional ; for it was the folly of the obligor 
to enter into such an obligation froin which he can never be released. 
If it be to do a thing that is maluin in se, the obligation itself is void ; 
for the whole is an unlawful contract, and the oblig*‘e shall take no 
advantage from such a transaction. And if the condition be possible 
at the time of making it, and it afterwards become impossible by the 
act of God, the act of law, or the act of the obligee himself, there the 
penalty of the obligation is saved; for no prudence or foresight of the 
obligor could guard against such a contingency. On the forfeiture of 
a bond or its becoming single, the whole penalty was formerly recover- 
able at law; but here the courts of equity interposed, and would not 
permit a man to take more than in conscience he ought, viz. his prin- 
cipal, interest, and cxpences in case the forfeiture accrued by non- 
payment of money borrowed, or the damages sustained upon non-per- 
formance of covenants, and the like. And the like jwactice having 
gained some footing in the courts of law, the statute 4Sct} Ann. c. 16 
enacted, in the same spirit of equity, that in case of a bond conditioned 
for the payment of money, tender of the principal sum due with 
interest and costs, even though the bond be forfeited and a suit com- 
menced thereon, shall be a full satisfaction and discharge. 

A Recognizance is an obligation of record, which a man enters 
into before some court of record, or magistrate? duly authorized » wdth 
condition to do some particular act; as, to appear at the assizes, to 
keep the peace, to pay a debt, or the like. It is in most respects like 
another bond; the difference being chielly this, that the bond is the 
creation of a fresh debt, or obligation dc novo; the recognizance is an 
acknowledgment of a former debt upon record, the form whereof is, 

that A B doth acknawdedge to ow^e to our lady the queen, to the 
plaintiff, to O D, or the like, the sum of ten pounds,” wdtli condition to 
oe void on performance of the thing stipulated ; in which case the queen, 
the plaintiff, or C D, is called the cognizeVy as he that enters into the 
recognizance is called the cognizor. This being either certified to or 
taken by the officer of some court, is witnessed only by the record of 
that court, and not by the party’s seal; so that it is not in strict pro- 
priety a deed, though the effect of it is greater than a common obli- 
gation, being allow ed a priority in point of jiayment, and binding tWfe 
lands of the cognizor from the time of enrolment on record. 

Tliere are also other recognizances of a private kind, in nature of a 
statute staple, by virtue of the statute 23 Hen. VIII. c. 6, which have 
been already explained, and showm to be a charge upon real property. 

A Defeasance on a bond, recognizance, or judgment recovered, 
is a condition which, when performed, defeats or undoes it, in the same 
manner as a defeasance of an estate before mentioned. It differs only 
from the common condition of a bond in that the one is alw^ays in- 
serted in the deed or bond itself, the other is made betw^een the same 
parties by a separate, and frequently a subsequent deed, This, like 
the condition of a bond, when performed, discharges and disencumbers 
tlie estate of the obligor. 
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CHAPTER XIV. 

Alirnatton Mutter of Stecorlr« 

Assurances by matter of record are sucli as do not entirely depend 
on the act or consent of the parties themselves, but require the sanction 
of a court of record to substantiatci, preserve, and evidence the 
transfer of the propert}^ or its establishment when transferred. Of 
this nature are — 1. Private acts of parliament; 2. The queen’s grants; 
3. Fines; 4. Cominon I’ecoveries, 

I. Private Acts of Parliament have lately become a very 
common mode of assurance. For an estate may become so entangled 
by a multitude of contingent nmiainders, i-csulting trusts, springing 
uses, executory devises, kc. (owing to the ingenuity of some, and the 
errors of other jjractitioners), that iKutluM’ the courts of law nor of 
equity can relieve the owner. Or sometimes, by the strictness or 
omissions of family settlements, the tenant is abridged of some reasouf 
al)le power (as letting lewises, making a jointure on Ids wife^ &c.), 
wjjicli cannot he given him by the ordinary judges. Or it may be 
necessary, in settling an estate, to secure it against llie claims of infants 
or others under legal disabilities. In tliese and other cases of the like 
kind, the transcendant jiower of ])arliainent is calh d in to cut the 
Gordian knot, and by a particular law to unft‘tter tlie estate; to give 
its tenant reasonable powers; or to assure it to a j)urehaser against the 
remote or latent claims of infants or disabled persons, h}^ settling upon 
them an equivalent to tlie interest harrt.-d. 

Acts of this kind are carried on witli great caution; particularly, in 
the House ot Lords, they are usually reterred to two judges to examine 
the facts alleged, and settle technical foiins. Nothing also is dmie 
w'itliout the consent, expressly given, of all jiarties in (us'se and capaV>le 
of consent, wdio liave the remotest interest in the matter, except such 
consent, shall ap|>ear perversely and nnreasonahly M ithlield; and an 
equivalent in money or other estate is usiUiliy settled on persons not in 
esse, infants, or persons disabled, who are to he concluded by the act. 
Lastly, a general saving is constanlly added, at the close of the bill, of 
the right and interest of all persons whatsoever except those wdiose 
interest is thus barred by consent or purchased. Even if such saving 
be omitted, the act will bind none but the parties. 

A law thus made is a mere private statute, not printed or published; 
hatli been relieved against when obtained on fraudulent suggestions; 
is hohlen void if contrary to law' or reason; and no judge or jury is 
bound to notice the same unless specially pleaded. It remains, however, 
enrolled among the public records of the nation, as a perpetual testimony 
of the conveyance or assurance so made or established. 

II, The Queen's Grants are also matters of public record. These 
grants (whether of lands, honours, liberties, franchises, or aught bealde) 

4 F. 
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are contained in letters patent, liter€e patenteSj (a term of contra- 
distinction to the litercB clauses or writs close,) and are recorded in the 
patent rolls, as the latter are in the close rolls. 

Grants, or letters patent, must first pass by hilly which is prepared 
by the attorney or solicitor general in consequence of a warrant from 
the crown, and is inscribed at the top w^ith the royal sign manualy and 
sealed with the frivy signet y which is alwajrs in the custody of the prin- 
cipal secretary of state. It then sometimes immediately passes under the 
great seal, in which case the patent is subscribed per ipsum regent^* or 
per ipsam reginam;’* otherwise it is usual to carry an extract of the 
bill to the keeper of the privy seal, who makes out a writ or warrant 
thereupon to the chancellor ; so that the sign manual is a warrant to the 
privy seal, the privy seal to the great seal, and then the patent is sub- 
scribed per hreve de privato sigilloy’ by writ of privy seal. But some 
grants pass only through certain offices, as the admiralty or treasury, in 
consequence of a sign manual, without the confirmation of either seal. 
The const'niction of the queen’s grants differs essentially from 
that of a subject’s, 1, A grant made by the queen at the suit of the 
grantee shall be construed the queen 2 ii\^ against the party; whereas 
the grant of a subject is construed most strongly against the grantor. 
It is usual therefore to insert in the queen’s grants, not that they are 
made at the suit of the grantee, but that the queen, of her special grace, 
certain knowledge, and mere motion, doth grant &c,” and then they have 
a more liberal construction. 2. A subject’s grant shall be implied to in- 
clude many things, if necessary for the operation of the grant ; therefore 
a feoffment of land to a villein by his lord operated as a manumissitm. 
But the queen’s grant shall enure to no intent not precisely expressed ; so 
that if she grants land to an alien, it operates nothing; such grant not 
enuring to make him a denizen, in order to his being capable of taking 
by the grant. 3. When it ayipears, from the face of the grant, that 
the queen is mistaken or deceived, either in point of fact or law ; or if 
the grant be informal, or if she grants an estate contrary to the rules 
of law ; in any of these cases the grant is absolutely void. For instance, 
if the queen grants to one and his heirs malcy this is absolutely void: 
it is not an estate tail, for there are no words of procreation ; it is not 
a fee simple (as in common grants it would be), for it may be reason- 
ably supposed that the queen only meant to give an estate tail ; the 
grantee is therefore (if any thing) only tenant at wil 1. And by 1 Hen. IV. 
C.6, no grant of estates from the crown shall be good, unless in the grantee’s 
petition for them express mention be made of their reed value. 

III. & IV. Fines and Recoveries. — It only remains to say a 
few words on the subject of fines and recoveries; a species of assur- 
ance by matter of record, and which, though now abolisned by the 3 & 4 
Wm. IV. c. 74, formerly served such important purjjoses in the transfer 
and settlement of real property, and have been necessarily so frequently 
referred to in oiir preceding pages, that some account of their nature 
and effects will naturally be expected in this place. 

A Fine was, in its origin, an amicable composition or agreement, 
by leave of the king or his justices, of an actual suit, whereby the 
lands in question were acknowledged to be the right of one of the 
parties. The secure title acquired by this process afterwards led to 
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Pines and llecoveries. 

the practice of transferring lands by means of a jictitio%is suit of the 
same nature. It was called a Jine, because it put an end (Jinis) not 
only to the suit then commenced, but to all other suits and contro- 
versies concerning the same matter. The party levying the fine, or 
making the acknowledgment, was termed the cognizor or conusor; 
and the party to whom it was levied, the cognizes or conusee. 

The manner of levying a fine was regulated by the 18 Edw. I. The 
party to whom the land was to be conveyed commenced an action 
against the other, usually an action of covenant, by suing out apreecipe 
or writ of covenant, on which was due to the crown a primer fine, or one 
tenth of the annual value of the lands. The other party then applied 
for leave to the court to make the matter up, licentia conco7'clandi, 
\\liich was granted on payment of another fine, called the king’s silver 
or the post fine, which was as much as the prefine and half as much 
more, or three-twentieths of the annual value of the land. Next fol- 
lowed the agreementy which was an acknowledgment from the deforciant 
that the lands in question were the right of the complainant. This 
acknowledgment was made cither openly in the court of Common Pleas, 
or before the lord chief justice, or else before one of the judges of the 
court, or tw'o or more commissioners in the country empowered by a 
S})ecial authority called a dedimus patestatem ; which judges and com* 
missioners were bound to see that the conusors w^ere of full age, sound 
memory, and out of prison ; and if a feme covert were one of them, 
she was to be privately examined whether she acted freely or by com- 
pulsion of her husband. These were the essential parts of a fine ; and 
if the conusor died the next moment after the fine was acknowledged, 
it was still carried on in its remaining parts. A note of the fine, which 
was an abstract of the w rit of covenant and the concord, naming the 
parties, parcels, and the agreement, was enrolled in tlie proper office 
of record; and indentures of the /bot of the fine, as it was termed, 
including the whole matter, reciting the parties, day, year, place, and 
before whom it was acknowledged, were then made or engrossed in 
the chirograph er’s office, and delivered to the parties. 

There were four sorts of fine: 1. Sur cognizance de droit comme ceo 
qu'il a de son donCy or a fine upon acknowledgment of the right of 
the conusee as that which he had of the gift of the conusor. 2. Sur 
cognizance de droit tantuniy without the circumstance of a preceding 
gift. 3. Bur concessity which w^as where the conusee, to settle dis- 
])utes, though be acknowledged no precedent right in the conusee, 
yet granted him an estate de novoy usually for life or years, by way ot 
supposed composition. 4. Sur done, grant y et render. The first 
and third kinds w^ere those in general use ; the second was sometimes 
used, though the same purposes could be answ ered by the first or third ; 
but the fourth had long become obsolete. 

As to the force and effect of a fine, all persons were, at common law, 
bound by a fine, who did not put in their claim within a year and a 
day. But this doctrine of barring the right by non-claim was abolished 
for a time bv the 34 Edw. III. c. 16, which admitted persons to claim 
and falsify the fine at any distance of time. Afterwards the 1 Ric. III. 
c. 7, confirmed by the 4 Hen. VII. c. 24, declared that a fine pro- 
claimed in four successive terms (the first proclamation being made 
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in the terra in which the fine was engrossed^ should operate as a bar 
by non-claim at the end of five years after tne last proclamation^ ex- 
cept as to persons under certain legal disabilities, who had five years 
allowed after such impediments were removed. This gave rise to a 
distinction between fines levied imth proclamatim and fines levied 
without proclamation; the latter being fines at common law, and 
having the same effect only which fines had iminediately after the 
passing of the 34 Edw. III. By the 32 Hen. VIII. c. 36, the further 
effect of barring estates tail w^as given to fines levied with proclamation. 

The persons bound by a fine were parties, privies, and strangers. 

The parties were the conusors and conusees ; and these were imrne* 
diately concluded by the fine, even a feme covert. Indeed, this was 
almost the only act which a married woman could legally do ; and it 
was therefore the only safe method whereby she could join to sell, 
settle, or incumber her estates. Hence a fine has been called the 
married woman's conveyance. 

Privies were those any way related to the parties, or who claimed 
under them by right of blood or other right of representation ; such 
as the heir general of the conusor, the issue in tail, the vendee, de- 
visee, and all who must claim through the parties who levied the fine. 
For the act of the ancestor bound the heir, and the act of the principal 
the substitute, or such as claimed under any conveyance made by him 
subsequent to the fine levied. 

Strangers to a fine were all other persons except parties and privies ; 
and these were also bound by a fine, unless they made claim, by action 
or lawful entry, within five years after proclamation made, except per- 
sons under legal disabilities, who had five years allowed after the 
removal of such disabilities, as already mentioned. Persons also hav- 
ing no present but ^ future interest, as those in remainder or reversion, 
had five years allowed them to claim in from the time when their right 
accrued. If within the respective times of limitation, therefore, no claim 
was made ; or if, by the 4 Ann. c. 16, within a year after such claim no 
action to try the right was brought and effectually prosecuted, all 
persons whatever were bound by force of the statute of non-claim. 

In order to render a fine of any avail, so far as strangers were 
concerned, it was necessary that some of the parties should have an 
estate of freehold in possession, remainder, or reversion, in the tene- 
ments at the time of levying the fine j otherwise it would have been 
void as to strangers, though it w ould have operated as between the par- 
ties themselves or their representatives by way of estoppeL It was imma- 
terial, however, whether the freehold was in them by right or by 
wrong ; and it was suificient for the validity of the fine if tne conusee 
had an estate of freehold, though the conusor had nothing. Between 
the parties themselves or their respective representatives (as grantees 
by conveyance subsequent to the fine, or heirs claiming an estate in fee 
simple by descent, all of whom are included under the denomination 
of primes) the effect of a fine was so strong, that though neither of 
them had an estate in the tenement at the time, yet the fine would for 
ever bind any estate in it which the conusor might afterwards acquire, 
and so give the conusee or his heirs a title to it 

If the conusor, at the time of the fine, had only a right or contingmi 
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interest in the tenement not amounting to an actual vested estate, the 
fine, if it purported to convey the fee simple, would emtinguish this 
right or contingent interest (for it is incapable of being transferred to 
a stranger); and this extinction would be for the advantage of any 
person who had an actual estate in the tenement. But a fine mr 
concessit, purporting to create a particular estate, as a term of years, 
instead of extinguishing, would hind the right or interest for the 
benefit of the conusee. 

Common Recoveries. — As a fine was a compromise of a fictitious 
suit, so a recovery was one carried on to judgment, by which the lands 
were recovered against the tenant of the freehold ; and such recovery, 
being a supposed adjudication of the right, bound all parties, and 
vtisted a free and absolute fee simple in the recoveror. 

Common recoveries were originally inventions of the clergy to elude 
the statutes of mortmain, and M^erc in constant use for the purpose 
until checked by the 13 Edw. I. c. 22. Afterwards, in consequence 
of the principles laid down by the judges in the 12th year of Edw. IV. 
they were applied to the purpose of evading the statute of West. II. 
(13 Edw. I. c. 1) commonly called the statute De donis conditionalihus, 
by virtue of whicli the old common law estate of fee simple conditional 
was abolished, and the modern estate tail introduced, with such re- 
strictions that the tenant in tail could not alienate the lands entailed, 
nor Miake them subject to his debts in the hands of bis successors, nor 
were they liable to forfeiture for felony or treason. In the long inter- 
val of nearly 200 years from the passing of that statute and the ap- 
plication of recoveries to the evading of it, there was no contrivance 
(except that of warranty in a few cases) by w Inch lands entailed could 
be unfettered ; and awkward as was the contrivance of a cf)mmon re- 
covery for effecting this purpose, yet it was considered a great boon to 
the public, because it removed the mischiefs wdiich arose from the 
tendency of that statute to establish perpetuities. 

The manner of suffering a recovery, in its simplest form, was this: — 
A writ of entry was brought against the tenant in tail, in w hich an act 
of disseisin w^as alleged, and that the tenant in tail had no entry into 
the tenement but after such disseisin. The tenant in tail, thus brought 
before the court, vouched (or called) a person appointed for the pur- 
pose, who he pretended had warranted the tenement to him, and 
w’as therefore bound, either to defend his' title for him, or to give him 
other tenements of equal value. This vouchee appeared and confessed 
the w’arranty, and so took the whole burden of the action upon himself. 
The cause was then adjourned to another day, upon which the vouchee 
took care to absent himself. The consequence was, that judgment 
went by default, first, for the demandant against the tenant in tail, 
and secondly, for the tenant in tail against the vouchee. The first 
judgment gave the estate in fee simple to the demandant, and was 
attended with a writ to the sheriff, by virtue of which he was to be 
put into possession of the tenements. This writ was never actually 
executed, but was recorded with the other proceedings as having been 
executed, which amounted to the same thing; and thus the demandant 
became seised of the tenements in fee simple, so that the uses to which 
he was to be seised by agreement of the parties might b^ converted 
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into legal estates by the statute. The second judgment for ever esta- 
blished the first by precluding all future claims under the entail, and 
directed that the tenant in tail should be recompensed, to the value of 
what he had lost, out of the lands of the vouchee. This was called 
the recompence or recovery in value. But such vouchee having no 
lands (being usually the crier of the court, thence called the common 
vouchee), the tenant had only a nominal recompence, and the lands 
became absolutely vested in the recoveror by judgment of law. So 
that this collusive recovery operated merely in the nature of a convey- 
ance in fee simple from the tenant in tail. 

The recovery here described is with a single voucher; but it was 
usual to have a recovery with a double voucher at the least, by first 
conveying the freehold to an indifferent person against whom the 
action might be brought (called, in legal language, “ making a tenant 
to the praecipe’’); and then he vouched the tenant in tail, who vouched 
over the common vouchee. For a recovery had against a tenant in 
tail barred only that estate in the premises of which he was then ac- 
tually seised ; whereas if the rffijovery were had against another person, 
and the tenant in tail weie vouched, it barred every latent right and 
interest which he might have in the lands recovered. This, tlierefore, 
for its superior efficacy, was the more usual form of the assurance. 

Fines and recoveries of equitable estates were levied and suffered 
in the same manner, and in the same courts, and with a few exceptions 
had the same operation as if the estates had been legal ; but neither a 
fine nor a recovery of an equitable estate produced a forfeiture of a 
particular interest, or destroyed contingent interests, excej)t that a re- 
covery suffered by an equitable tenant in tail barred the entail and all 
interests to take effect on the determination or in derogation thereof. 

The principal uses to wliich fines were aj)plied were, to bar estates 
tail, and thereby enable a tenant in tail to acquire or pass a base fee 
determinable on the failure of the issue in tail, — to gain a title by non- 
claim, — and to pass the estates and bar the rights of married women. 

Recoveries were used only for one purp{>se, viz. to enlarge into a 
fee simple an estate tail in possession, or an estate tail in remainder 
with the concurrence of the person entitled to the freehold in possession. 
A recovery might be used, as well as a fine, to convey the estate of a 
married woman, or to bar contingent remainders, or to operate by 
estoppel, and such purposes were often included in a recovery suffered 
in order to bar an estate tail; but, in consequence of a fine being a 
more simple and less expensive mode of assurance, a recovery was 
never suffered unless it was intended to bar an estate tail. For this 
purpose, however, it was more effectual than a fine, as it converted the 
estate tail into a fee simple as absolute as that out of wliich it was 
at first derived, defeating not only the remainders and reversion expect- 
ant on its natural expiration, but also all shifting uses or executory de- 
vises to which it might have been subjected in its creation. 

A recovery suffered by a tenant in tail after possibility of issue ex- 
tinct, or by a tenant by the curtesy, or by any other tenant for life, 
without the assent of the remainder-man or the reversioner, was void 
by the 14 Eliz. c. 8. So estates tail created by the crown as rewards 
for public services are, by the 34 & 35 Hen. VIII. c. 20, prevented 
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from being barred either by fine or recovery while the reversion remains 
in the crown ; and there are some cases in which estates are entailed 
by particular acts of parliament, and the entails cannot be barred. 

These restrictions are still continued. The 3 & 4 Wm. IV. c. 74 
(Fines and Recoveries Abolition Act) declares that the absolute po'^er 
of disposition which other tenants in tail are by that act enabled to 
make of their estates shall not extend to the tenants of estates tail who 
by the 34 & 35 Hen. VIII. or any other act are restrained from bar- 
ring their estates tail, or to tenants in tail after possibility of issue ex- 
tinct. In the following instance, however, a restraint on alienation 
which previously existed is now removed. 

By tne 11 Hen. VII. c. 20, a woman having an estate in dower, or 
for her life, or in tail jointly with her husband, or only to herself or her 
use, in any lands of the inheritance or purchase of her husband, or 
given to her husband and her in tail or for life by any of the ancestors 
of the husband, was prohibited from discontinuing or suffering a reco- 
very (and by the 32 Hen. VIII. c. 36, from levying a fine) after the 
death of her husband, unless with the assent recorded or enrolled of 
the heirs next inheritable, or of those next having an estate of inherit- 
ance in the same lands. This statute of II Hen. VII. had been held 
not to extend to copyholds, and many questions had arisen upon it. It 
is, however, now repealed by the 3&:4 Wm. IV. c. 74, H 16, 17, 
cxcep as to settlements made before the passing of this act. 

Thus have we endeavoured to explain the nature and efiect of fines 
and recoveries ; and from the whole it appears tliat they were no other 
than awkward contrivances to effect purposes with regard to real pro- 
perty for which the law' had provided no means more simple and direct. 
The commissioners appointed to inquire into the law of real property, 
in their first report, after pointing out the many objections to which 
fines and recoveries were liable, expressed their opinion that the abo- 
lition of them would be highly beneficial to the owners of real property, 
and that it would relieve both counsel and solicitors from much useless 
learning and responsibility, if a substitute were adopted w'hich should 
operate and take effect without reference to those fictitious processes 
or the law s relating to them, so that the w’hole of that branch of our 
law s might in course of time die away, as the substitute should be gra- 
dually introduced. Agreeably to this recommendation, the 3 & 4 
Wm. IV. c. 74 w^as passed, which, after enacting that no fine should 
be levied or recovery suffered after the 31st Dec. 1833, unless where 
the writ had been already sued out on or before that day, provides 
for effectuating the objects for which fines and recoveries had been 
principally used by other and more simple modes of assurance. These 
objects were, as we have already shown, the barring of entails, and 
the passing and extinguishing the estates, rights, and interests of 
married women. The manner in which the first of these objects is 
provided for by the act has been already pointed out when we were 
treating of estates tail (see ante, 508) ; it only remains therefoi*e in 
this place to show what provisions are made with regard to the latter 
purpose. For as to the facility which fines and recoveries afforded of 
gaining a title by non-claim, however convenient or necessary they 
might be formerly considered for that end, now that the law as to 
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the limitation of actions has been amended and simplified, and one 
uniform period of twenty years prescribed as the limit within which all 
actions and suits for the recovery of real property must be brought, 
their existence for such purpose is no longer considered requisite or 
deArable. 

The only utility of the fine, with regard to the alienation of her 
real estates by a married woman, consisted in providing for her se- 
parate examination, and placing this examination under the superin- 
tendence of a court of justice, so as to avoid all future question as to 
the fact of its having been properly taken. A similar mode of examina- 
tion as to her free consent is provided by the present act, and the sanc- 
tion of the court is still given to it, by the certificate of her acknow- 
lec^raent being filed and enrolled in the Court of Common Pleas, 

The 77th section of the act enacts, that it shall be lawful for any 
married w^oman, in every case (except as tenant in tail, for wdiich pro- 
vision is already made), by deed to dispose of lands of any tenure, 
and of money subject to be invested in lands, and also to dispose of, 
release, surrender, or extinguish any estate therein, which she alone 
or she and her husband in her right may have, or any power vested in 
•or limited or reserved to her in regard thereto, as fully as if she were 
a feme sole, provided her husband concur in the deed, and it be ac^ 
knowledged by her as thereafter directed. This acknowledgment is 
to be taken before a judge of one of the superior courts at Westn#ister 
or a master in chancery, or before any two of the standing commis- 
sioners directed to be appointed for this purpose in every county. Before 
taking such acknowledgment, the judge, master, or commissioner must 
examine her apart from her husband, and ascertain if she voluntarily 
consent; and, if satisfied thereof, is then to sign a memorandum on 
the deed, and also a certificate of such acknowdedgment on a separate 
piece of parchment. This certificate, with an affidavit verifying the 
same, is to be lodged with the proper officer of the Court of Common 
Pleas, who, having examined the same and seen that all necessary 
requisites have been complied with, is to file them of record in the said 
court. When the certificate is filed, the deed takes effect from the 
time of the acknowledgment. In case of residence beyond seas, ill 
health, &;c., the Court of Common Pleas, or any judge thereof, may 
issue a commission for taking such acknowledgment. The powers of 
disposition hereby given to a married woman are not to interfere with 
any powers otherwise vested in or limited or reserved to her, except 
as suspended or extinguished by such disposition. 

The a<Jt does not extend to an estate at law in land held by copy 
of court roll, where the objects could have been before the passing 
it aifected by her in concurrence with her husband by surrender into 
the hands of the lord of the manor. 

When husband and wife shall, either in or out of court, surrender 
lands held by copy of court roll, in w hich the wife alone, or she and 
her husband in her right, may have an equitable estate, the wife shall 
be separately examined by the person taking the surrender in the 
same manner as she would have been if the estate had been an estate 
at law. 
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CHAPTER XV. 

®f ftlienation bs Cuj$tom« 

This is a very narrow title, being confined to copyhold lands, or such 
customary estates as are holden in ancient demesne, or in manors of a 
similar nature. These estates being of a very peculiar kind, and 
originally no more than tenancies in pure or privileged villeinage, were 
never alienable by deed, such alienation being a foifeiture of the copy- 
hold. Nor are they transferable by matter of record in the queen’s 
CvHirts, but only in the court baron of the lord ; and the method of doing 
this is generally by surrender. 

We have already addressed our attention to the subject of copyholds,^ 
’and little remains lor consideration, save only as relates to surrender. 

Surrender is the yielding up of the estate by the tenant into the 
hands of the lord for such purposes us in the surrender are expressed, 
as to the use of A and his heirs, or to the use of the will of the party 
surrendering. The process is generally us follows: — The tenant comes 
to the stew ard of the manor, either in or out of tlie manor court, or out 
of the manor even, or to two customary tenants of the same manor, 
provMed the custom warrants it, and there, by delivering a rod or 
other symbol, according to custom, resigns into the hands of the lord 
all his title or interest in the estate, on trust to be granted out by the 
lord in the manner proposed by the surrender. If the surrender be 
made out of court, then at the next or some subsequent court the juiy 
or homage must present and find it upon their oaths ; w hich present- 
ment is an information to the lord or his steward of what has been 
transacted out of court. Immediately on surrender in court, or upon 
presentment of a surrender made out of court, the lord, by his stev. ard, 
grants the same lands to the cestuique use (who is sometimes, though 
rather improperly, called the surrenderee)^ to hold by the ancient 
rents and customary services; and thereupon admits him tenant to the 
copyhold, according to tlie form and effect of ihe surrender, which 
must be exactly pursued. This is done by delivering up to the new 
tenant the rod, or glove, or the like, in the name and as the symbol 
of corporal seisin of the lands and tenements ; upon which admission 
he pays a fine to the lord according to the custom of the manor, and 
takes the oath of fealty. 

By a surrender, no more of the tenant’s estate in the copyhold will 
pass than will satisfy the uses declared, and the residue will continue 
in him as of his old estate. If the surrenderor die before admittance 
of the party for wdiose use he surrendered, the surrenderor’s heir takes 
the estate, and nothing passes to the surrenderee till admittance ; after 
which his title relates back to the date of the surrender. And where 
a devise was made by an unadmitted devisee, it was held that the 
second devisee, though admitted, had no legal estate as against the 
heir of the first devisor. We have before shown that no surrender to 
the use of the possessor’s will is now necessary.* 

» Ante^ 501. • See further 2 Chit. Bla. Com. 365—872, and notes. 

4 F 
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CHAPTER XVL 

®f Altrnation tig pthiat. 

Thb last method to be mentioned for conveying rt'al property is by 
devise, that is, by a disposition contained in a man's last will. Will” 
and testament ” are terms more properly applicable to instruments 
conveying personal estates; we shall therefore reserve the more par- 
ticular consideration of them tillwc come to treat of personal property; 
confining oiirsclves, at ])resent, to a few general observations on the 
origin and antiquity of devising real estates by will in tliis country. 

Before the conqiu'st it would seem sufiiciently clear that lands were 
devisable by will in this country ; but, on tlie introduction of the feinlal 
system, a restraint was naturally placed upon the alienation of such 
property by this means, as a necessary branch of the feudal doctrine 
of non-alienation without the consent of the lord, and consequently no 
estate greater than a term of years could be thus disposed of, exc(‘pt 
only in Kent, some ancient boroughs, and a few particular manors, 
where the Saxon immunities, by sjiecial indulgence, still subsisted. 
But when ecclesiastical ingenuity bad invented the doctrine o# usesy 
such uses began to be devised very frequently, as the devisee could 
compel an execution of the use in cliancery. The Statute of Uses, how- 
ever, having annexed the possession to the use, these uses (being now 
the land itself) were no longer devisable. In consequence, tlie Statute 
of Wills, 32 Hen. VIII. c. 1, w^as passed about five years after, which 
(explained by the 34 k 35 Hen. VIII, c. 5) enacted, that all persons 
seised in fee simple (except femes covert, infants, idiots, and persons of 
nonsane memory) might, by will and testament in writing, devise to any 
other person (exce{>t bodies corporate, which were excepted in the 
Statute of Wills from taking by devise, to prevent the extension 
of gifts in mortmain) two-thirds of their lands, tenements, and hei*edi- 
ments held in chivalry, and the whole of their lands held in socage; 
which, upon the alteration of tenures by the Statute of Charles IL, 
amounted to the whole of their landed property except copyhold 
tenements. As copyholders and customaiy tenants, whose interest 
passed by surrender, were not seised in fee simple, and did not hold 
their lands in socage, it followed they could not make a devise under 
them statutes; but, after the surrender of a copyhold by the owner to 
the use of his last will, his will operated on this surrender as a decla- 
ration of the use, though not as a devise of the land itself, so that a 
testamentary power was thus exercisable indirectly over copyholds. 
And, by the 55 Geo. III. c. 192, where the power of devising existed, 
there was no necessity for a previous formal surrender. Nor, in the 
case of copyholds, was the. same strictness required which was necessary 
in all other devises of real estate; for they, as well as terms for years, 
passed by any will sufficient to bequeath personalty. 

With regard to devises in general, experience soon showed how 
dangerous it was to depart from the rules of the common law, and innu- 
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merable were the frauds attempted. To remedy which, the Statute of 
frauds (29 Car. 11. c. 3) directed, that all devises of lands and tene- 
ments should not only be in writing, but also be signed by the testator 
(or by some other person on his behalf, and by his express direction 
and in his presence), and witnessed and subscribed in his presence by 
three or more credible witnesses, or else the devise was entirely void, 
and the lands descended to the heir at law. 

A will of lands made according to the requisites of the statute ope- 
rated rather as a conveyance than as a testament ; and on this notion 
was founded the distinction betw'een a devise of lands and a testament 
of personal chattels : for the latter operated on whatever the testator 
might be possessed of at the time of his death, whereas the former 
atfected only such real estates as were his at the time of executing and 
publishing his will. No after-purchased lands passed under such devise, 
unless, subsequent to the purchase or contract, the devisor re-published 
his will. Every codicil, however, unless confined in expression, was a 
republication of the will, if executed and attested according to the 
Statute of Frauds. 

The law of devises has been much altered by the recent Wills Act, 
1 Viet. c. 20; and, in order to avoid repetition, it will be more con- 
vt?nient if we reserve the considemtion of it for the subsequent chapter 
on Wills and Testaments. 


CHAPTER XVII. 

0t Personal Proems tn general. 

Things personal have been defined to be goods, money, and all other 
moveables, which may attend the owner's person wherever he thinks 
proper to go. This definition, Iiow^ever, does not appear to be suffi- 
ciently comprehensive ; for we are told by Sir W. Blackstone,i that 
things personal, by our law, include not only things moveable, but 
also something more, the whole of which is comprehended under the 
general name of chattels, which, Sir Edw ard Coke says, is a French 
word, signifying goods." According to an earlier writer, whatever 
was not 2 i.fcud ox fief , was accounted a chattel; and in this extended 
signification the term is used our law. 

Chattels are again divided into two kinds : 1. Chattels real ; and 
2. Chattels personnl. The former of these are described by Sir 
Edward Coke * to he such as savour of the realty, as terms for years 
of land, wardships in chivalry (now^ obsolete), the next presentation 
to a church, estates by statute merchant, statute staple, elegit, or the 
like ; and these are called chattels real, because they are interests 
issuing out of or annexed to real estates. It is unnecessaiy to say 
more in tliis place upon chattels real, as they have been already fuliv 
» 2 Bla. Com. m. » 1 Tnst. 118. 
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considered in the foregoing chapters. Chattels personal have beeti 
defined to be things properly and strictly moveable; such as animals, 
household stuff*, money, jewels, and every thing that may be properly 
put in motion and transferred from place to place.^ Of this descrip- 
tion of chattels it is our intention to treat in tlie following pages ; and 
in so doing we propose to consider — 1. The nature of the property or 
dominion to which they are subject ; and 2. The title to that property, 
or how it may be lost and acquired. 

Property in chattels, or things personal, may be either in possession^ 
that is, where a man hath not only the right to enjoy, but also the 
actual enjoyment ; or in actioUj where a man lias merely a right to, but 
not the actual enjoyment of the thing. 

The former, or property in possession, is again divided into two sorts, 
an absolute property and a qualified property.® An absolute property 
may be had in all chattels inoveahle, sucli as goods, plate, money, and 
things of that description; and also in all animals, excepting those 
feree naturcB, or of a w ild and untaincable nature, in which it ap|)ears 
a man can have no absolute property. And the kind of property 
wdiich a man may acquire, as well in animals of a tame as in those of 
a wnld nature, admits of some distinction; but as at the present day 
questions upon this subject rarely if ever arise, it does not apjieai ne- 
cessary to say more upon it at present. 

A man may have a qualified property, and a qualified property onlp^ 
in the air, in light, and in w'ater. 

The right to light is acquired by enjoyment, and it will endure so long 
as the j:)9rty eithei* continues that enjoyment, or sliows an intention to 
continue it. Every man on his own land lias a riglit to all the 
and air wliich will come to him; and he inny erect even on tlie 
extremity of his land buildings w ith as many window's as he pleases, 
w'ithout any consent from the owuiei of the adjoining lands. After he 
has erected his building, tlie owner of the ad joining land may within 
twenty years build upon his ow’n land, and so obstruct the light which 
w'ould otherwise pass to tlie building of his neighbour; but if the light 
be suffered to pass without interruption during that period to the 
building so erected, the law' implies, from the non-obstruction of the 
light for that period, that the owner of the ad joining land has consented 
that the person w'ho has erected the building upon his land shall con- 
tinue to enjoy his light w'ithout obstruction so long as he shall continue 
the specific mode of enjoyment which he had been used to have during 
that period.^ Blackstone states the law upon this subject in the fol- 
lowing terms : “ If I have an ancient^ w indow overlooking my neigh- 
bour’s ground, he may not (‘vect any blind to obstruct the light ; hut 
if I build my house close to his wall, wdiich darkens it, I cannot comj)cl 
him to demolish his wall ; for there the first occupancy is rather in 
him than in me.”^ The building of a w'all which merely inUircepIs the 
prospect of another, without obstructing his light, is not actionable. 
The right to the enjoyment of light may be lost by non-user, unless an 

* 2 Bla. Com. 387. ♦ That is, a win(?ow through which lipht 

* I<i. has been enjoyed for a longer period than 

® 3 Bam. & Cres. 340. See' also Sutton twenty years. 

y- Montfort, 4 Sim. 559. * 2 ‘Bla. Corn. 402. 
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intention of resuming the right within a reasonable time were shown 
when it ceased to be used. 

The right to water ^ like that to light, is acquired by enjoyment, and 
will continue so long as the party continues that enjoyment, or shows an 
intention to continue it. The principle of such right was explained by the 
late Master of the Rolls in the following terms : Primdfacie^ the pro- 
prietor of each bank of a stream is the proprietor of half the land co- 
vered by the stream ; but there is no property in the water. Every pro- 
prietor has an equal right to use the water which flows in the stream; 
and consequently no one can have a right to use the water to the 
prejudice of any other proprietor, without the consent of the other 
proprietors who may be affected by his operations. No proprietor 
can eitlicr diminish the quantity of water which would otherwise 
descend to the proprietors below, nor tlirow the water back upon the pro- 
prietors above. Every proprietor who claims a right either to throw 
the water back above, or to diminish the quantity of water which is to 
descend below, must, in order to maintain his claim, either prove an 
actual grant or licence from the proprietors aftected by his operations, 
or must prove an uninterrii{>ted enjoyinenl of twenty years ; which term 
of tw^enty years is now adopted u])on a principal of general convenience, 
as aflording conclusive presumption of a grant.’" ^ In conformity w ith 
the above principle it has been decided, that no proprietor of the banks 
of a stream has a right to diminish the quantity or injure the quality 
of the tvater to the detriment of similar possessors of the other parts 
of the banks, and that the owmer of the banks of a stream has a 
right to th(‘ advantages of that stream flowing in its natural course, 
and is entitled to use it for any purpose not inconsistent with a similai 
enjoyinent in the owners above or below.^ 

The period of twenty years uninterrupted enjoyment is now^ establish- 
ed by the 2 & 3 Wm. IV. c. 71, as giving, in the ease of light, an ab- 
solute and indefeasible right, and in the case of water, a claim w hich 
cannot be defeated by merely showing its commencement at a time prior 
to such period, though it he defeated by other means; but forty 
years enjoyment, in this ease also, gives an absolute and indefeasible 
right; provided that such enjoyment of the light or of the water has 
not been by consent or agreement expressly given by deed or in writing. 
See ante^ 566. 

For the obstruction of light, or the improper diversion of water, there 
are remedies both legal and equitable: those, how^ever, afforded by the 
common law are most usually resorted to. The general mode of ob- 
taining relief at the common law is by an action on the case ; and the 
Court of Chancery affords relief by granting an injunction to restrain the 
obstruction of the light, or diversion of the water. A reversioner may 
maintain an action for obstructing light, and the ow^ner of the inherit- 
ance of a house may maintain action against his own lessee. 

Another example of qualified property is afforded in the case of 
haUmenty or the delivery of goods to a person for a particular usd?* 

* See Wright v. Howard, I Sim, & Stu. » Mason v. Hill, 2 Nev. & Man. 747. 
203. See also Mason v. Hill, 3 Barn. & The judgment the court in this case is 
Adol. 304 ; and Frankum v. Earl Fal- recommended to the reader’s peni^, 
mouth, 6 Car. and Payne, 529. » See atw/c, p. 293, 
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Here neither the bailor nor the bailee hath the absolute property in 
the thing delivered , for the bailor hath only the right, and not the 
immediate possession ; and the bailee hath the possession, but only a 
temporary right* Each, however, is entitled to an action if the goods 
be damaged or taken away. 

The case of goods pledged or panmed upon condition also affords 
an example of qualified property; neither the pawner nor the pawnee 
having in the first instance any thing more than a qualified property in 
the goods pledged. So also if goods are distrained- for rent or other 
cause of distress, neither the party distraining nor the party distrained 
upon has in the first instance the absolute property of tne goods taken. 
For in this case, and in the case of goods pledged, the goo^ may be re- 
deemed or forfeited by the act of the distrainee or pawnee. 

It now remains to notice that species of property which the law 
calls a chose in action^ which is where the property and right of pos- 
session are in one man, but the possession is in another; and as such 

E ossession, if withheld, can only be obtained by an action or suit at 
iw, the thing so recoverable is called a chose in action. Thus, if A 
buys of B a horse, and pays the price, but the horse is not delivered ; 
or if B binds himself in an obligation to pay to A one hundred pounds 
on a certain day, and makes default ; in these cases a property in the 
horse or in the hundred pounds is vested in A, which is called a chose 
in action. So if a man covenants with me to do any act, and fails, 
whereby I suffer damage, the recompence for this damage is a chose 
in action ; a right to recompence vests in me at the time of the damage 
done, though the quantum of it must be ascertained by verdict, and the 
possession of it be given me by legal judgment and execution. 

A chose in action is either leg^ or equitable. It is said to be legal 
when the remedy for its recovery is at law, as in the case of money 
secured by bond, damages for the breach or nonperformance of a con- 
tract; it is said to be equitable j when the remedy for its recovery is in 
a court of equity, as money in the hands of, or stock standing in the 
name of a trustee for any party, or an unpaid legacy. 

As it was thought to have a strong tendency to encourage litigious- 
ness to allow one man to sell his right of action to anotlier, the old 
common law prohibited the assignment of a chose in action. But 
though the law in this particular still remains unaltered, the courts, 
considering that in a commercial country every facility should be 
afforded to the transfer of property, will so far notice an assignment 
of a chose in action as to permit an action to be brought by the as- 
signee in the name, of the assignor. The transfer of such an interest, 
therefore, is in the nature of a declaration of a trust, and an agreement 
to permit the assignee to use the assignor’s name in order to recover the 
possession. And it has been held, where the assignee became a bank- 
rupt after having made an assignment of a debt, and before the actiou 
brought, that the debt so assigned passed the property to the assignee, 
^d that the assignees under the commission had no title to it, the 
bankrupt standing at the time of the bankruptcy in the situation of a 
trustee for the person substantially interested, and that the plea of 
bankruptcy could not defeat an action brought in the name of the as- 
signor, the whole facts of the case being replied to such plea. 
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Bills of exchange, bills of lading, and promissoiy not^, are excep- 
tions to the rule interdicting the transfer of choses in action j for these 
are assignable by indorsement and delivery, the two former Iw the cus- 
tom of merchants, and the latter by statute 3 & 4 Ann. c. 9. Other 
instances arise in the cases of bankruptcy and insolvency, and of re- 
plevin and bail bonds. The crown also is an exception to the rule, for 
the crown by its prerogative might always either grant or receive a 
chose in action ; and the crown’s grantee may sue in his own name 
without any special authority. 

And the courts of equity will protect the assignment of a chose in 
action as much as those of a chose in possession ; and such assignment 
will be good against creditors under a fiat of bankruptcy.^ But the 
assignee takes it subject to all the equities to which it was subject in 
the hands of the party making the assignment. 

A chose in action was not subject to an execution at law ; neither 
could it be attached in equity by creditors in the life-time of the debtor.* 
But this doctrine has recently been considerably affected by the act 
1 & 2 Viet. c. 110. See ante, 174, 5. 

Having thus considered the property to which things personal are 
subject, we shall add a word or two concerning the time of their enjoy- 
ment, and the number of their owners, in conformity to the method 
before observed in treating of the property of things real. 

First, as to the time of enjoyment. By the old common law, there 
could be no future property, to take place in expectancy, created in 
personal goods and chattels. Yet, in wills, limitations of such in 
remainder, after a bequest for life, were permitted : though, originally, 
the use only of the goods w^as to be given to the first legatee, the 
property being supposed all along to continue in the executor of the 
devisor. But now that distinction is disregarded ; for if a man, by 
deed or will, limits his books or furniture to A for life, remainder 
to B, this remainder is good. But an estate tail in things personal 
given to the first or any subsequent possessor vests in him the total 
property, and no remainder over is permitted on such limitation. For 
this, if allowed, would tend to a perpetuity, as the devisee or grantee in 
tail of a chattel has no method of bariing the entail. 

Next, as to the number of owners. Things personal are liable to 
joint tenancy and tenancy in common, as* well as real estates ; though 
not to coparcenary, because they do not descend from the ancestor to 
the heir. If a horse be given to two or more absolutely, they are 
joint tenants thereof; and, unless the jointure be severed, tne doctrine 
of survivorship takes place. And so if one of them sells his share, the 
vendee and remaining part owner shall be tenants in common, without 
any jus accrescendi, or right of survivorship. So if 100^. be given 
by will to two or more to be equally divided between them, this makes 
them tenants in common ; as the same words would have done with 
regard to real estates. But stock on a farm, though occupied joints, 
and stock used in a joint undertaking by way of partnership in traA, 
are considered as common, not joint property, and there is no right ot 
survivorship therein. 

» Browne v. Heathcote, 1 Atk. 160, • 


Grogan v. Cooke, 2 Ball B, 223. 



flOO 


Title by Oeettpancy, 


CHAPTER XVIIL 

<@f CitU to C&tni9;«( |der£(ottal; antr hp (^rrupanr}): 

WHEREIN OF COPYRIGHT AND PATENTS. 

The title to things personal, or the various inoiles ol‘ acqulrinf/ and 
losing a property therein, may be reduced to tln^ following luMids: — 
1. Occupancy; 2. Prerogative; 8. Forfeiture; 4. Custom; 5. Succes- 
sion; 6. Marriage ; 7. Judgment; 8. Gift or Grant; 1). Contract; 10, 
Testament; 11. Administration; 12. Bankruptcy; 18. Insolvency. 

I. Occupancy has been defined to be the taking j>ossession of those 
things which before belonged to no one. Of the origin and nature €)f 
this right we have already s})oken.* There are now but few instances 
in which it subsists in its original state as applied to jiersonal chattels ; 
for, generally, where things are found without an owner, they belong 
to the crown by virtue of its prerogative. 

It has been said, that any one may seize to his own use such goods 
as belong to an alien enemy. This, however, applies to such persons 
only as are lawfully authorizc'd so to do, and to such goods as are 
brought into this country by an alien entTiiy after a declaration of war, 
without a safe conduct or passport.- 

To the principle of occupancy must be referred the mode of acquir- 
ing property in all moveables that arc found upon the surface of the 
earth or on the sea, and unclaimed by any owmer, which under such 
circumstances are considered to belong to the first occupant or tlie 
party who first obtained possession of them, unless they fall wdthin the 
description of waifs, estrays, wrecks, or hidden treasure, wdiich, as we 
have before seen, belong to the crowHi.* 

In the same manner a personal property maybe acquired in corn grow- 
ing on the ground by a possessor of the land who has sown or planted it.^ 
To this principle has also been referred that species of property 
which an author has in his own original literary compositions, or, as it 
is termed, his copyright. As this is a subject of general importance, 
we shall here treat of it at some length ; and afterwards, as analogous 
thereto, the law of patents for new inventions will naturally claim our 
attention. 


Of Copyright, 

Literary property, or copyright, may be defined to be the owner- 
ship or rightful possession to wmich an author, or the person to whom 
he assigns it, is entitled in the copy or original manuscript of his 
literary works ; and it comprises the exclusive right of printing and 
publishing copies of any literary performance, including musical com- 
positions, engravings, prints, &c. 

* A nte, 564. • Ante, 227. » A nte, 39. 

As to eniblements in general, and who arc entitled thereto, wee cnYe, 512. 
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It is only at a comparatively recent period that this property appears 
to have been the object of legislative protection. By the 8 Anne, 
c. 19, it was declared, that the author and his assigns should have the 
sole liberty of printing and reprinting his works for the term of fourteen 
years, and if at the end of that term the author liirnself were living 
the right should return to him for another period of the same duration. 
The term was afterwards extended by the 41 Geo. HI. c. 107, and 
54 Geo. III. c. 156, to twenty-ciglit years absolutely, and, if the aiilhor 
were living at tlic end of that period, for the residue of his natural life. 
But these acts have been i*eecntly repealed, and the dui’ation of copy- 
right is still further extended, by the 5 & G Viet. c. 45, to a period o^ forty^‘ 
two years certain, and till seren years after the death of the author. 
Copyright is dr'clared to lx? personal property transmissible by bequest, 
and, in case of intestacy, su))j(.‘et to tlie same law of distribution as other 
personal projierty; and tlu* [n-oteetion of it by the statute is extended 
to the whole of the British dominions. As tliis act consolidates the 
whole hw u])on the snbjo(!t, wo shall give its provisions in detail. 

After reciting that it is expf'dient to allbrd greater encouragement 
to the production of literary \vorks of lasting benefit to the woi ld, and 
repealing the three l)efv)re-nientioned statutes, the act proceeds to define 
the extent and meaning of the following terms as used in it: — 

Hook, — In the construction of this act the word “ lx>ok” shall be construed to mean 
anil incUuk* every volume, part or division of a voIuuk', pamphlet, sheet of letter- 
press, she'*t of music, inap, chart, or plan, separately published. 

Drama fic piece shall include every traced comedy,play, opera, tiirce, orotlier scenic, 
musical, or dramatic entertainment. 

Copyright siiall be construed to mean the sole, and exclusive liberty of printinu or other- 
wise multiplying^: copies of any subject to which the said word is herein applied. 
Persona! representative include every executor, administrator, and next of kin 
entitliHl to administration. 

Assigns shall include every person in whom the interest of an author in copyri^dit sliali 
he vested, whether derived from sucJi author before or alter the publication of any 
book, and whether acquired by sale, gift, bequest, or by operation of law, or otherwise. 
British ilominions sliall include all parts of the Uniteil Kingdom of Great Jkitain and 
Ireland, the islands of Jersey and Guernsey, all parts of the East and West Jndit\s, 
and ail the colonies, settlements, and possessions of the crown which now arc or here- 
after may be acquired. 

Till? duration of the term of coyjfrujlti is then estal>lishcd by tho 
3(i section, w hich enacts, That the copyriglit in every book wliich 
shall after the passing of this act be published in the life-time of its 
author shall endure lor the natural life of such author^ and for the 
further term of seven years^ commencing at the time of his death, and 
shall be the property of such author and his assigns: provided, that if 
the said term of seven years shall expire before the end of forty -two 
years from the first publication of such book, the copyright shall in that 
ease endure for such pta-iod of forty-two years. And the copyriglit in 
every book wdiich shall be published after the death of its author shall en- 
dure for the term of forty-two years from the first publication thereof, 
and shall be the property of the proprietor of the author’s manuscript 
from which such hook shall be first published, and his assigns.” 

And ds to books published before the passing of the act, and in 
which copyright was then subsisting, it is enacted by sect. 4, That such 
copyright shall be extended and endure for the full term provided by 
this act in cases of books thereafter published, and shall be the propertv* 
of the person who at the time of the passing of this act shall be th*Q 
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n rietor of such copyright. Provided, that in all cases in whicn 
copyright shall belong in whole or in part to a publisher or other 
person who shall have acquired it for other consideration than that of 
natural love and affection, such copyright shall not be extended by 
this act, but shall endure for the term which shall subsist therein at 
the time of passing of this act, and no longer, unless the author of 
such book, if he be living, or the personal representative of such 
author, if he be dead, and tlie proprietor of such copyright, shall, before 
the expiration of such term, consent and agree to accept the benefits of 
this act in respect of such book, and shall cause a minute of such 
consent, in the form given in the schedule of the act, to be entered in 
the Book of Registry at Stationers Hall, in which case such copyright 
shall endure for the full term by this act provided in cases of books to 
he published after the passing thereof, and shall be the property of 
such person as in such minute shall be expressed.” 

And as to encyclopwdlasy revieivSj magazine&j and woi'Iis published in 
a serieSy it is enacted by § 18, That when any publisher or other person 
shall, before or at the time of the passing of this act, have projected, con- 
ducted, and carried on, or shall hereafter project, conduct, and carry 
on, or be the proprietor of any encyclopaedia, review, magazine, 
periodical work, or work published in a series of books or parts, or 
any book whatsoever, and shall have employed or shall employ any 
person to compose the same, or any volumes, part#;, essays, articles, or 
portions thereof, for publication in or as parts of the same, and siicli 
work, volumes, parts, essays, articles, or portions shall have been or 
shall hereafter be composed under such employment, on the terms 
that the copyright therein shall belong to such proprietor, projector, 
publisher, or conductor, and paid for by him, the copyright in every 
such encyclopaedia, review, magazine, periodical work, and work pub- 
lished in a series of books or parts, and in every volume, part, essa}^ 
article, and portion so composed and paid for, shall be the property of 
such proprietor, projector, publisher, or other conductor, who shall 
enjoy the same rights as if he were the actual {luthor thereof, and shall 
have such term of copyright therein as is given to the authors of books 
by this act ; except only that, in the case of essays, articles, or portions 
forming part of and first published in reviews, magazines, or other 

f )eriodical works of a like nature, after the term of twenty-eight years 
rom the first publication thereof respectively, the right of publishing 
the same in a separate form shall revert to the author for the remain- 
der of the term given by this act. Provided always, that during the 
term of twenty-eight years the said proprietor, projector, publisher, or 
conductor shall not publish any such essay, article, or portion sepa- 
rately or singly, without the consent previously obtained of the author 
thereof or his assigns. Provided also, that nothing herein contained 
shall alter or affect the right of any person so employed as aforesaid to 
publish any such his composition in a separate form, who by any con- 
tract, express or implied, may have reserved to himself such right ; but 
every author reserving, retaining, or having such right shall be entitled 
to the copyright in such composition when published in a separate 
form according to this act, witnout prejudice to the right of such pro- 
prietor, projecUir, publisher or conductor as aforesaid.” 
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To provide against the suppression of books of importance to the 
public, it is enacted by § 5, that it shall be lawful for the J udicial 
Committee of the Privy Council, on complaint made to them that the 
proprietor of the copyright in any book after the death of its author 
has refused to republish or to allow the republication of the same, and 
that by reason of such refusal such book may be withheld from the 
public, to grant a licence to such complainant to publish such book, 
in such manner and subject to such conditions as they may think fit. 

The delivery of copies to certain public libraries is pro vided for by 
sections 6 to 9, which enact. That a printed copy of the whole of every 
book which shall be published after the passing of this act, together 
with all maps, prints, or other engravings belonging thereto, finished 
and coloured in the same manner as the best copies, and also of any 
second or subsequent edition published with any additions or alterations, 
whether in the letter-press, or in the maps, prints, or other engravings, 
and whether the first edition shall have been published before or after 
the passing of this act, and also of any second or subsequent edition of 
every book of which the first or some preceding edition shall not have 
been delivered for the use of the British Museum, bound, sewed, or 
stitched together, and upon the best paper on which the same shall be 
printed, shall, within one calendar month after the day on which such 
book shall first be sold, published, or offered for sale within the bills 
of mortality, or within three calendar months if the same shall first be 
sold, published, or offered for sale in any part of the United Kingdom, 
or within twelve calendar months after the same shall first be sold, 
published, or offi^red for sale in s\ny other part of the British 
dominions, be delivered, on behalf of the publisher thereof, at the 
British Museum. And every such copy shall be delivered between 
the hours of ten in the forenoon and four in the afternoon, on any day 
except Sunday, Ash Wednesday, Good Friday, and Christmas* day, 
to one of the officers, or to some person authorized by tlie trustees to 
receive the same, who shall give a receipt in writing for the same. 

And (§ 8) a copy of the whole of every book, and of any second or 
subsequent edition of every book containing additions and alterations, 
together witli all maps and prints, which after the passing of this act 
shall be published, shall (on demand thereof in writing left at the 
place of abode of the publisher at any time within twelve months next 
after the publication thereof, under the hand of the officer of the 
Company of Stationers appointed by llie said company for the purposes 
of this act, or under the hand of any other person thereto authorized 
by the proprietors and managers of the following libraries, viz, the 
Bodleian Library at Oxford, the Public Library at Cambridge, the 
Library of the Faculty of Advocates at Edinburgh, the Library of the 
College of the Holy and Undivided Trinity of Queen Elizabeth near 
Dublin) be delivered, upon the paper of which the largest number of 
copies shall be printed for sale, in the like condition as the copies 
prepared for sale by the publisher, within one month after demand 
made thereof in writing as aforesaid, to the said officer of the said 
Company of Stationers ; which copies the said officer shall receive at 
the hall of the said company for the use of the library for which such 
demand shall be made, and shall give a receipt in writing for the same. 
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and within one month afterwards deliver the same for the use of such 
library. Provided, that if any publisher shall be desirous of delivering 
the copy of such book as shall be demanded on behalf of any of the 
said libraries at such library, it shall be lawful for him to deliver the 
same at such library, free of expence, to such librarian or other person 
authorized to receive the same, who shall in such case receive and 
give a receipt in writing for the same. 

And (§ 10) if any publisher of any such book, or of any second or sub- 
sequent edition of any such book, shall neglect to deliver the same 
pursuant to this act, he shall for every such default forfeit, besides 
the value of such copy which he ought to have delivered, a sum not 
exceeding 5/., to be recovered by the librarian or other officer proj)erly 
authorized of the library for the use wher(M)f such copy should have 
been delivered, in a summary way, on conviction before two justices of 
the peace for the county or place where such publisher shall reside, or 
by action of debt or other proceeding of the like nature at the suit of 
such librarian or other officer in any court of record in the United King- 
dom; in which action if the plaintiff shall obtain a verdict, he shall 
recover his costs reasonably incurred, to be taxed as between attorney 
and client. 

As to the reghtry of copyrights, and of assignments thereof, at Sta- 
tioners Hall, it is enacted, (^11) “ That a book of registry, wherein 
may be registered the proprietorship in the copyright of books, and 
assignments thereof, and in dramatic and musical pieces, whether in 
manuscript or otherwise, and licences affecting such copyright, shall 
be kept at the hall of the Stationers Company, by the officer appoinl<Hl 
by the said company for the purposes of this act, and shall at all con- 
venient times be open to the inspection of any person on payment of 
one shilling for every entry wdiich shall be searched for or inspected in 
the said book. And such officer shall, whenever thereunto reasonably 
required, give a copy of any entry in such book, certified under his 
hand, and impressed with the stamp of the said company, to any person 
requiring the same, on payment of the sum of And such copies 
so certified and impressed shall be received in evidence in all courts, 
and in all summary proceedings, and shall he p?imd facie proof of the 
proprietorship or assignment of copyright or licence as therein ex- 
pressed, but subject to be rebutted by other evidence, and in the case 
of dramatic or musical pieces shall be primi facie proof of the right 
of representation or performance, subject to be rebutted as aforesaid. 

And (§ 13) after the passing of this act, it shall be lawful for the 
proprietor of copyright in any book heretofore published, or in any 
book hereafter to be published, to make entry in the registry book of 
the Stationers Company, of the title of such book, at the time of the 
first publication thereof, the name and place of abode of the publisher 
thereof, and the name and place of abode of the proprietor of the copy- 
right, or of any portion of such copyright in tne form given in the 
schedule to this act, upon payment of the sum of 5s, And it shall be 
lawful for every such registered proprietor to assign his interest, or any 
portion of his interest therein, by making entry in the said book of 
registry of such assignment, and of the name and place of abode of the 
assignee thereof, in the form given in the said schedule, on payment 
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of the like sura. And such assignment so entered shall be effectual in 
law to all intents and purposes wdiatsoever, without being subject to 
any stamp or duty, and shall be of the same force and effect as if such 
assignment had been made by deed. 

And (§ 19) the proprietor of the copyright in any encyclopaedia, re- 
view magazine, periodical work, or other work published in a series of 
books or parts, shall be entitled to all the benefits of registration at 
Stationers Hall under this act, on entering in the said book of registry 
the title of such encyclopaedia, review, periodical work, or other work 
published in a series of books or parts, the time of the first publication 
of the first volume, number, or part thereof, or of the first number or 
volume first published after the passing of this act in any such work 
which shall have been published heretofore, and the name and place of 
abode of the proprietor thereof, and of the publisher thereof when 
such publisher shall not also be the proprietor thereof. 

And by § 24, no proprietor of copyright in any book first published 
after the passing of this act shall maintain any action or suit, at law or 
in equity, or any siiniinary proceeding, in respect of any infringement 
of such copyriglit, unless he shall, before commencing such action, 
suit, or proceeding, have caused an entry to be made, in the book of 
i-cgistry of the Stationers Company, of such book, pursuant to this act. 
Provided always, that the omission to make such entry shall not affect 
the copyright in any book, but only the right to sue or proceed in 
respect of the infringement thereof as aforesaid. 

J3y § 14, if any person shall deem himself aggrieved by any entry 
made under colour of this act in the said book of registry, it shall be 
lawful for such person to aj)pry by motion to the Court of Queen’s 
Bench, Court of Common Pleas, or Court of Exchequer, in term time, 
or to apply by summons to any judge of either of such courts in 
vacation, for an order that such entry may be expunged or varied. 
And upon any such application by motion or summons to cither of the 
said courts, or to a judge as aforesaid, such court or judge shall make 
such order for expunging, varying, or confirming such entry, either 
wnth or without costs, as to such court or judge shall seem just ; and 
the officer appointed by the Stationers Company for the purposes of 
this act shall, on the production to him of any such order for expunging 
or varying any such entry, expunge or vary the same according to the 
requisition of such order. 

And by { 12, if any person shall wdlfully make or cause to be made 
iiT\y false entry in the registry book of the Stationers Company, or 
shall wilfully produce or cause to be tendered in evidence any paper 
falsely purporting to be a copy of any entry in the said book, he shall 
be guilty of an indictable misdemeanor, and shall be punished ac- 
cordingly. 

For the protection of copyrights against pirated editions, it is pro- 
vided, (§ 15) that if any person shall, in any part of the British domi- 
nions, after the passing of this act, print or cause to be printed, either 
for sale or exportation, any book in which there shall be subsisting 
copyright, without the consent in writing of the proprietor thereof, or 
shall import for sale or hire any such book so having been unlawfully 
printed from parts beyond the sea, or, knowing such book to have been 
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so unlawfully printed or iinportedi shall sell^ publish^ or expose to sale 
or hire, or cause to be sold, published, or exposed to sale or hire, or 
shall hare in his possession for sale or hire, any such hook so unlaw- 
fully printed or imported, without such consent as aforesaid, such 
offender shall be liable to a special action on the case at the suit of the 
proprietor of such copyright, to be brought in any court of record in 
that part of the British dominions in which the offence shall be com- 
mitted. Provided always, that in Scotland such offender shall be 
liable to an action in the Court of Session which may be brought and 
prosecuted in the same manner in which any other action of damages 
to the like amount may be brought and prosecuted there. 

And (§ 16) in any action brought within the British dominions 
against any person for printing any such book for sale, hire, or ex- 
portation, or for importing, selling, publishing, or exposing to sale or 
hire, or causing to be imported, sold, published, or exposed to sale or 
hire, any such book, the defendant, on pleading thereto, shall give to 
the plaintiff a notice in writing of any objections on which he means 
to rely on the trial of such action ; and if the nature of his defence be, 
that the plaintiff in such action was not the author or first publisher of 
the book in which he shall by such action claim copyrignt, or is not 
the proprietor of the copyright therein, or that some other person than 
the plaintiff was the author or first publisher of such book, or is the 
proprietor of the copyright therein, then the defendant shall specify in 
suen notice the name of the person whom he alleges to have been the 
author or first publisher of such book, or the proprietor of the copy- 
right therein, together with the title of such book, and the time when 
and' the place where such book w^as first published, otherwise the de- 
fendant in such action shall not at the trial or hearing of such action 
be allow’ed to give any evidence that the plaintiff* in such action was 
not the author or first publisher of the book in which he claims such 
copyright as aforesaid, or that he was not the proprietor of the copy- 
right therein ; and at such trial or hearing no other objection shall be 
alTow'ed to be made on behalf of such defendant than the objections 
stated in such notice, or that any other person was the author or first 
publisher of such book, or the proprietor of the copyright therein, 
than the person specified in such notice, or give in evidence in support 
of his defence any other book than one substantially corresponding in 
title, time, and place of publication, with the title, time, and place 
specified in such notice. 

And (1 17) after the passing of this act it shall not be lawful for any 
person, not being the proprietor of the copyright, or some person autho- 
rized by him, to import into any part of the United Kingdom, or into 
any other part of the British dominions, for sale or hire, any printed 
book first composed or written or printed and published in any part of 
the said United Kingdom, wherein there shall be copyriglit, and 
reprinted in any country or place whatsoever out of the British domi- 
nions. And if any person, not being such proprietor or person autho- 
rized as aforesaid, shall import or bring, or cause to be imported or 
brought, for sale or hire, any such printed book into any part of the 
British dominions, contrary to the true intent and meaning of this act, 
or shall knowingly sell, publish, or expose to sale, or let to hire, or have in 
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his possession for sale or hire, any such book, then every such book shall 
be forfeited, and shall be seized by any officer of customs or excise, 
and the same shall be destroyed by such officer ; and every person so 
offending, being duly convicted thereof before two justices of the peace 
for the county or place in which such book shall be found, shall also 
for every such offence forfeit the sum of 10/. and double the value of 
every copy of such book which he shall so import or cause to be im- 
ported into any part of the British dominions, or shall knowingly sell, 
publish, or expose to sale or let to hire, or shall cause to be sold, pub- 
lished, or exposed to sale, or let to hire, or shall have in his possession 
for sale or hire, contrary to the true intent and meaning of this act, 5/. 
to the use of such officer of customs or excise, and the remainder of the 
penalty to the use of the proprietor of the copyright in such book. 

And by § 23, all copies of any book wherein there shall be copy- 
right, and of which entry shall have been made in the said registry 
book, and which shall have been unlawfully printed or imported 
without the consent of the registered proprietor of such copyright, in 
writing under his hand first obtained, shall be deemed to be the pro- 
perty of the proprietor of such copyright, who shall be registered as 
such ; and such registered proprietor shall, after demand thereof in 
writing, be entitled to sue for and recover the same, or damages for 
the detention thereof, in an action of detinue, from any party who 
shall detain the same, or to sue for and recover damages for the con- 
version thereof in an action of trover. 

So also, by 5 & G Viet. c. 47 (Customs Acts Amendment), §§ 24, 25, 
all books wherein the copyright shall be subsisting, first composed or 
written or printed in the United Kingdom, and printed or reprinted in 
any other country, are absolutely prohibited to be imported into the 
United Kingdom. Provided always, that no such book shall be 
prohibited to be imported unless the proprietor of such copyright or 
liis agent shall give notice in writing to the commissioners of cus- 
toms that such copyright subsists, and in such notice sliall state wdien 
such copyright sliall expire ; and the said commissioners shall cause to 
be made, and publicly exposed at the several ports of the United King- 
dom from time to time, printed lists of the works respecting which 
such notice shall have been duly given, and of which such copyright 
shall not have expired. 

As to the subjects of copyright, we have seen, that under the term 
^^book” is included every volume, part ov division of a volume, 
pamphlet, &c. So, under the former statutes, according to their con- 
struction by the courts, it was held that every original work, however 
insignificant in extent, was included ; that there is a property even in a 
sinj^e page. It has been held also that there is a copyright not only 
in original works, but in translations, whethei from the ancient or 
modern languages;^ also in abridgments and compilations, if fairly and 
bond fide, and not fraudulently or colourably, made.*^ 

And after the time limited is expired, if the author or any other 
writer should reprint the work with original notes or additions, the 
latter are entitled to the same degree of protection as any other original 
composition.^ 

3Ve8.&Bea. 377. 


Amb.403. Lorn. Tl«p. 775. 


1 East, 358. 
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The former statutes also further received a liberal interpretation in 
favour of musical composifionsy which were held, as a branch of science, 
to be comprehended within the meaning of the acts, though not spe- 
cially named. ^ In the present statute these are not only expressly 
declared to be within its protection under the general term book ;** 
but by a subsequent part of the act, as we shall presently see, the 
provisions of the 3 & 4 Win. IV. c. 15, are applied to them, placing 
them on the same footing as dramatic pieces^ and giving to the author 
and his assigns the sole liberty of authorizing a public performance of 
them. 

The present statute also expressly extends to maps^ chai^ts, and.p/an.?, 
which now enjoy the same protection as books. These were previously 
protected only by the statutes made for the protection of engravings, 
prints, &c., wdiich w ill be noticed hereafter. 

Manuscripts were alw ays protected by the common law as the pro- 
perty of the author, and have been also considered as comprised in the 
provisions made by the legislature. In the case Donaldson v. Beckett, 
eleven of the judges w ere decidedly of opinion, that by the common law' 
the author of any literary composition has the sole right of printing and 
publishing the same for sale, and may bring an action against any per- 
son for publishing it without his consent; and on a decision of the Court 
of King’s Bench, it was stated, that the 54 Geo. III. did not impose 
upon authors, as a condition precedent to their deriving any benefit 
under the act, that the composition should he first printed; and there- 
fore that an author docs not lose his copyright by selling his work in 
manuscript before it is printed.^ The Court of Chancery also has fre- 
quently exercised its pow er in restraining the use of manuscripts sur- 
reptitiously obtained. 

The unpublished manuscripts of an author cannot, it seems, be taken 
in execution at the suit of creditors;* neither are the assignees, under 
a fiat of bankruptcy, entitled to the manuscripts of an author, 
although the copyright of a book which has been printed and published 
w'ill legally pass for the benefit of the creditors.^ 

With respect to the publication of leHers by the party to whom 
they are addressed, theie seems to be a distinction taken between 
literary and general letters. The former are protected as the subject 
of copyright in the party by whom they w ere written ; the publica- 
tion of the latter also may be restrained on the ground of breach of 
contract or confidence, or w'hen they tend to the injuiy of private 
character, or are calculated to wound private feelings.^ 

With respect to lectures, a distinction was formerly made between 
lectures read from a written composition or delivered from the re- 
collection of it, and lectures given extempore, of which no manuscript 
existed. But the 5 & 6 Wm. IV. c. 65, reciting that whereas printers, 
publishers, and other persons have frequently taken the liberty of printing 
and publishing lectures delivered upon divers subjects, without the 
consent of the authors or persons delivering the same, to the great de- 
triment of such authors and lecturers, enacts. That after the 1st Sep- 
tember, 1835, tlie author of any lectures, or the person to whom he 

‘ Bach V. Longman, Cowp. 6*23. Longman v. Tripp, 3 New Rep. 67. 

® 2 Bam & Aid. 298. • Gee v. Pritcharu, 2 Swans. 402. 

» 4 Burr. 2311. 
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hath sold or otherwise conveyed the copy thereof, shall have the sole 
right and liberty of printing and publishing such lecture or lectures; 
and that if any person shall obtain or make a copy of such lectures, 
and shall print or lithograph or otherwise copy and publish the same, 
or cause the same to be printed, lithographed, or otherwise copied and 
published, without leave of the author, or of the person to whom the 
author hath sold or otherwise conveyed the same, and every person 
who, knowing the same to have been printed or copied and published 
without such consent, shall sell, publish, or expose to sale, or cause to 
be sold, published, or exposed to sale, any such lectures, shall forfeit 
such printed or otherwise copied lecture or lectures, or parts thereof, 
together with one penny for every sheet found in his custody, the one 
moiety thereof to her majesty and the other to any person who shall 
sue for the same, to be recovered in any court of record in Westminster, 
by action of debt, bill, plaint, or information, in which no w^agcr of 
law, essoign, privilege, or protection, or more than one imparlance, 
shall be allowed. 

By sect. 2, the prohibition is extended to newspapers, the printers 
and publishers of which are made liable to the same forfeitures and 
penalties for the publication of such lectures w ithout leave as aforesaid. 

And by sect 3, no person shall be deemed to be licensed or to have 
leave to print and publish such lecture, because of having leave to 
attend and be present at the delivery, whether by reason of any fee or 
reward or otherwise. 

But sect. 4 provides, that nothing in this act shall extend to prohibit 
any person from publishing any lectures which shall have been printed 
and published wuth leave of the authors or their assignees and whereof 
the time shall have expired within which the sole right to print and pub- 
lish the same is given by the 8 Anne and 54 Geo. III., or to any lectures 
printed or published before the passing of this act. 

And by sect. 6, nothing herein shall extend to any lectures, of the 
delivering of which notice in writing shall not have been given to two 
justices living wdthin five miles from the place wdiere they shall be de- 
livered two days at least before delivering the same, or to any lectures 
delivered in any university or public school or college, or on any public 
foundation, or by any individual in virtue of or according to any gift, 
endowment, or foundation ; but the law relating thereto shall remain 
the same as if this act had not passed* 

It is not necessary for an author to put his name to the title page in 
order to preserve the copyright.^ Lord Eldon, however, on one occa- 
sion, doubted how far he could relieve the publisher of a work with a 
fictitious name;^ but he granted an injunction until answer or further 
order, to restrain the publication of a wwk in the name of Lord 
Byron, who was abroad, upon an affidavit by his lordship’s agent of 
circumstances making it highly improbable that it was a work by his 
lordship, and on the refusal of the defendant to swear as to his belief 
that it was written by him.® 

Every assignment of copyright, to be valid, must be in writing; no 
assignment by parol is sufficient, not even of a single song or sheet.** 

» 4 Burr. 2367. “ BVesey, 226. Power v. .Walker, 3 M, & S. 7. See 

♦ Lord Byron v. Johnson, 2 Meriv. 29. also Riindall v. Murw"^ 1 Jac. 311. 
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The construction of the statute is so strict, that though the author of 
a musical composition acquiesced for six years in the defendant’s pub- 
lication of it, this was held insufficient evidence of the transfer of his 
interest in the copyright. Nor will a receipt given by him as the price 
of the copyright preclude him from maintaining the action. 

As to the modes of procedure in obtaining redress for injuries to 
copyrights, we have already seen the remedies provided by the 15tb, 
16th, and 17th sections of the statute. With respect to these it is only 
necessary here further to observe, that, by § 20, all actions, suits, bills, 
indictments, or informations, for any offence committed against the act 
must be commenced within twelve calendar months; though this limi- 
tation does not extend to any proceedings in respect of the delivery of 
copies to the public libraries. 

But the most usual and exjieditious means of obtaining redress for 
piracy, and preventing the continuance of the injury, is by application to 
a court of equity, where, by .the pieliminary process of injunction, justice 
is more readily administered than in a court of law. In order to obtain 
this relief, the title of the plaintifi' must be founded on a legal copyright, 
or, at all events, there must be a strong frima facie case of legal title. 
Where the plaintiff’s right is doubtful, a court of equity M’ill not inter- 
fere in the first insiancc, but leave the party to establish his right by 
an action at law ; after which he will be entitled to the additional aid 
of an injunction in equity. 

When the protection of the Court of Chancery is sought in cases of 
alleged piracy, it appears to be the practice of that court to direct a 
reference to the master, in order that he may determine, by a comparison 
of the works, whether they are of the same composition or not, though 
the court will sometimes itself make the comparison. 

Where the character of the publication is such that no damages 
could be received in respect thereof at law, on account of the immoral 
or illegal tendency of the work, equity will not interpose. 

Laches, or neglect, on the part of the party seeking the remedy will 
also be a ground for the court refusing to interpose, at least until his 
right is established at law. Thus, in a case* where the party moved for an 
injunction to restrain the defendant from publishing some music, and it 
appeared that various persons had published the music for fifteen years 
without the plaintiff having ever during that time asserted his copy- 
right, the court refused to interfere, and left the plaintiff to bring nis 
action.^ So also, where the application was made nine years after the 
publication of the work complained of, the court refused to grant an 
injunction, and left the plaintiff to seek his remedy at law.* 

Works of an immoral or illegal nature are not protected either by 
the courts of law or equity. So strong is the objection to an immoral 
work, that Lord Ellenborough held that the apprehension of a prose- 
cution for the immorality or illegality of a work would justify a person 
for refusing to supply a bookseiler with the remainder of the manu- 
script agreeably to a contract.’ Works which deny the truth of 
or vilify the sacred Scriptures, or which tend to bring them in to con- 
tesafitpor which lead to a disbelief in revelation, are strictly excluded 

’ Platt V. Button, 19 Vea. 44. * Gale v. Leckie, 2 Stark. 109. 

* Bailey v. Taylor, 1 Rus. & Myl. 78. 



Copyright. 6 10 

from legal protection in the courts of justice in this country, all of 
which acknowledge Christianity as part of the law of the land.^ So 
publications which are calculated to disturb the public peace, or to be 
injurious to the good government of the state, or which tend to bring 
into contempt the administration of Justice, are all shut out of the pale 
of the law. There can be no right of property in such compositions.® 

The courts of equity will not assist an author whose work contains a 
libel on private character.^ The criterion of exclusion may be stated 
to be the liability of the writer to an action for damages or a prose- 
cution for the libel. 

As the law will not protect works which are immoral and unlawful, 
so also it refuses its aid in preserving the exclusive use of books which 
have been pirated from previous publications. And it not only with- 
holds its protection from books w^hich are wholly pirated, but from 
those wdiich are in substance merely copies or imitations, or which 
although in some |)arts different, yet are in general the same. A bond 
tide abridgment or compilation is considered in the nature of an original 
work; but wdiolc passages must not be transcribed, nor the WH)rk 
abridged in a merely colourable manner. In such a case the law would 
not interfere l>ctween the first and subsequent ])irates, or lend itself to 
the protection of property thus fraudulently obtained. 

Prerogative Copyrights, — An exclusive right to the printing of 
certain matters relating to the state and church is claimed as the pre- 
rogative of the crown. This right was formerly supposed to be more 
extensive than it is held to be at present; all law books, almanacks, 
and the Latin grammar, having been among the works anciently mo- 
nopolized under the charters and patents granted by the crown. 

The queen is said to have the exclusive privilege of printing at her 
own press, or that of her grantees, all proclamations, acts of parlia- 
ment, and orders in council, also the liturgy and other books of divine 
service, with all forms of prayer used on particular occasions; and by 
her prerogative, and also by purchase, the exclusive right of printing 
the translation of the bible. The persons to whom this exclusive pri- 
vilege is granted are called the Queeifs Printers: the grant is in the 
nature of a patent. The queen’s printers, however, do not enjoy the 
sole privilege of printing bibles and prayer-books, that privileg(’ 
being also claimed and exercised by the* universities of Oxford ami 
Cambridge. 

As to acts of parUaynent there appears to be but one case of 
any attempt made to infringe upon this branch of the prerogative; and 
that was where a person published some matters in tlie privy council, 
when the court of chancery interfered and restrained the publication.* 

As to bibles, the right of the universities of Oxford and Cambridge 
to print bibles and prayer, books has been admitted on several oc- 
casions; it is claimed by virtue of letters patent granted in the 13 th 
year of Elizabeth. The most recent case npon this point, and one in 
which all the previous authorities are referred to, and the law upon the 
subject most ably laid down, is the case of the Universities of Oxford 

* Murray v. Benbow, 6 PetersdorfTs Abr. » Walcot v. Walker, 7 Vcs. 1, G Peter»- 

758. Lawrence v. Smith, ib. AW. dorfTs Abr. 557. 

’ Southey v. Sherwood, 2 Meriv. 438. * See *2 Vcs. & Bca. 21. 
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and Cambridge v. Richardson.^ The universities have also the right, 
concurrently with the queen’s printer, of printing and publishing the 
statutes, or abridgments of them, within the university. This was 
decided in the case of Basket v. University of Cambridge. 

With regard to the right which the crown has been said to have by 
purchase in certain other publications, namely, in all law hoohs^ and in 
the Latin grammar ^ in whatever light it may have formerly been con- 
sidered. it is now perfectly clear that it has no foundation. Mr, Jus- 
tice Yates, in the case of Millar v. Taylor, observed, It is mentioned 
as one ground of the king’s right to print them, that some of these 
prerogative books were composed at his expence; but, in fact, it was 
no private disbursement of the king, but done at the public charge, 
and as part of the expences of government. It can hardly be con- 
tended that the produce of expences of a public sort are tlic private 
property of tlie king, when purchased with the public money. He can- 
not dispose of or sell one of these compositions. How, tlien, can they be 
his private property, like the private property claimed by an author in 
his OAvn compositions?” 

Upon the whole, then, it appears that the queen’s printers have the 
exclusive right of printing all proclamatiom and state papers; and 
that they have, concurrently with the two universities of Oxford and 
Cambridge, the right of printing all acts of paiHiament, hihles, and 
books of com mon prayer. 

The universities, as w^ell as the colleges of Eton, Westminster, 
and Winchester, are enabled to hold certain copyrights in perpetuity 
by express act of parliament. For as soon as the celebrated decision 
was made by the House of Lords, in the case of Donaldson v. Beckett, 
that an action at law^ could not be maintained for pirating a work 
beyond the time limited by the statute, the universities immediately 
applied to parliament, and in the same year (1757) obtained an 
act (15 Geo. III. c. 53) ‘‘ for enabling the two universities in 
England, the four univei^sities in Scotland, and the several colleges 
of Eton, Westminster, and Winchester, to hold in perpetuity their 
copyrights in books given or bequeathed to them for the advancement 
of useful learning and other purposes of education.” This act secures 
to such universities and colleges respectively for exmr the sole liberty 
of printing all such books as had been or should be bequeathed to them 
or in trust for them (unless given only for a limited time), so long as 
such books shall be printed at the presses of the said universities or 
colleges ; and all their rights are expressly reserved to them by the 
present Copyright Act. They may, however, sell their copyrights, in 
the same manner as an individual author; and all books given or 
bequeathed to them must be registered at Stationers’ Hall w'ithin two 
months after the gift &c. shall come to the knowledge of the officers of 
the said universities or colleges. 

The right of printing almanacs was for a considerable time 
exercised by the Company of Stationers, to the exclusion of all 
persons (except the universities of Oxford and Cambridge), by 
virtue of a grant made to them in the reign of James I. The 
validity of this right was the subject of much litigation, until at length 

‘ 2 Burr. 661. 
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the Court of Chancery decided, that the crown had not a prerogative 
power to make such a grant to the Stationers Company exclusively. 
Any person may therefore make and publish the calculations usually 
published in almanacs. There is one species of almanac, however, 
to which this observation does not apply, and that is the almanac 
teriTred: the Nautical Almanac; for, by the 9 Geo. IV. c. 66, it is 
enacted, that it shall be lawful for the lord high admiral, or the 
commissioners for executing the office of lord high admiral of the 
United Kingdom for the time being, to cause nautical almanacs to be 
constructed, printed, published, and vended free of stamp duty ; and 
it is declared that every person who, without the special licence and 
authority of the lord high admiral or commissioners as aforesaid, 
shall print, publish, or vend, or cause to be printed, published, or 
vended, any such almanac or almanacs, shall, for every such copy 
so printed, published, and vended, forfeit the sum of 20/. 

International Copyright. — The first International Copyright Act 
was the 1 & 2 Vic. c. 58; but that act only contemplated a protection 
to the authors of hooks first published abroad, and was insufficient 
even for that purpose, having been passed before the recent amend- 
ment of the law of copyright by the 5 & 6 Vic. c. 45. It has therefore 
been replaced by the 7 & 8 Vic. c. 12. By this act, her majesty is 
empowered, by order in council, not only to confer upon the authors 
of hooks first published in foreign countries, their executors, adminis- 
trators, and assigns, copyright of the like duration, with the like reme- 
dies for the infringement thereof, which are provided by the said 
Copyright Amendment Act with respect to authors of books first 
published in the British dominions, but also to confer on foreign 
authors &c. the exclusive right of representing or performing dramatic 
pieces or musical compositions^ and to extend the privilege of copyright 
to prints and sculpture first published abroad. The duration and 
extent of the protection may be different for different foreign countries, 
and for different classes of works, and must be specified in the order 
in council ; it must be also therein stated, as the ground for issuing 
the same, that due protection has been secured by such foreign power 
for parties interested in works first published in her majesty’s donai- 
nions, similar to those comprised in such order. 

To entitle an author &c. to the benefit of this act, his title to the 
copyright of the work, with his name* and place of abode and the time 
and place of its first publication, representation, or performance in 
the foreign country, must be registered at Stationers’ Hall, and a copy 
delivered, within the time prescribed by the order in council. 

But the act is not to be construed to prevent the publication of a 
translation of any book. 

No author of any book first published abroad is to have any copy* 
right therein within her majesty’s dominions other than such (if any) 
as he may be entitled to under this act. 

Representation of Dramatw PieceSy and the Performance of Mmical 
Compositions. — As to this kind of property, the law was in a very un- 
satisfiictory state till the passing of the statute 3 & 4 Wm. IV. c. 16. 
A reoresented and unpublished play was indeed protected from piracy 
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by pfHntiny, the exclusive right of printing and publishing it belonginsr 
to the author, yet no action could be maintained for representmg on 
the stage any dramatic production which had been previously printed 
and published, it being held that such representation was not a pub- 
lishing within the intent of the Copyright Act. 

The 3 & 4 Win. IV. c. 15, however, enacts, that, after the ^passing 
thereof, the author of any tragedy, comedy, opera, farce, or any 
other dramatic piece or entertainment, or his assignee, shall have, as 
his own property, the sole liberty of representing or causing to be 
represented, at any place of dramatic entertainment whatsoever in any 
part of the United Kingdom, or in the isles of Man, Jersey, Guernsey, 
or in any part of the British dominions, any such production not 
printed or published by the author thereof or his assignee, and shall 
be deemed the proprietor thereof. And that the author, or the 
assignee of the author, of any such production printed and published 
within ten years before the passing of this act, or which sliall hen;- 
after be printed and published, shall, from the time of passing the 
act, or from the time of such publication respectively, until the 
end of twenty-eight years from the day of such first publication, and 
also if the author be living at the end of that period, during the residue 
of his natural life, have, as his own property, the sole liberty of re- 
presenting or causing to be represented the same at any such place of 
dramatic entertainment, and shall he deemed the proprietor thereof. 

Providing nevertheless, that nothing in the act shall prejudice or 
affect the right of any person to represent any such production, in 
cases in wdiich the author or his assignee should, previously to the 
passing of the act, have given his consent to or authorized sucii re- 
presentation. 

And that if any person shall, during the continuance of such sole 
liberty as aforesaid, represent or cause to be represented, without tlie 
consent in writing of the author or other proprietor first had and 
obtained, at any place of dramatic entertainment, any such production 
as aforesaid, or any part thereof, evei^ such offender shall be liable 
for each and every such representation to the payment of not less than 
forty shillings, or to the full amount of the benefit or advantage 
arising from such representation, or the injury or loss sustained by 
the plaintiff therefrom (whichever shall be the greater damages), to the 
author or other proprietor, to be recovered, together with double costs 
of suit, in any court having jurisdiction in such cases where the oflbnce 
shall be committed. And tbat in every such proceeding where the 
sole liberty of such author or his assignee as aforesaid shall be subject 
to such right or authority as aforesaid, it shall be sufficient for the 
plaintiff to state that he has such sole liberty, without stating the same 
to be subject to such right or authority, or otherwise mentioning tlic 
same. 

And now the 5 Sc 6 Viet. c. 45, § 20, (reciting the 3&4 Win. IV. 
c. 15, and that it is expedient to extend the term of the sole liberty of 
representing dramatic pieces given by that act to the full time by tin's 
act provided for the continuance of copyright, and to extend to vnmral 
4'ompositiom the benefits of that act and also of this act) enacts, Tbat 
the provisions of the said act 3&4 Wm. IV. c. 15, and of this luM, 



Copyright. 61 ^? 

sliall apply to musical compositions; and that the sole liberty of re^ 
presenting or performing, or causing or permitting to be represented 
or performed, any dramatic piece or musical composition, shall endure 
and be the property of the author and his assigns for the term in this 
act provided for the duration of copyright in books ; and that the pro- 
visions herein enacted in respect of the property of such copyright, and 
of registering the same, shall apply to the liberty of representing or 
performing any dramatic piece or musical composition, as if the same 
were here expressly re-enacted and applied thereto, ^ave and except 
that the first public representation or performance of any dramatic piece 
or musical composition shall be deemed equivalent to the first publi- 
cation of any book. And (§21) the person who shall have at any 
time the sole liberty of representing such dramatic piece or musical 
composition shalk have and enjoy the remedies given in the said act 
3 & 4 Wm. IV. c. 15 during the whole of his interest therein, as fully 
as if the same were re-enacted in this act. 

And as to registration, it is provided, (§ 20) that in case of any dra- 
matic piece or musical composition hi manuscript, it shall be sufficient 
for the person having the sole liberty of representing or performing, or 
causing to be represented or performed the same, to register only the 
title thereof, the name and place of abode of the author or composer, 
the name and place of abode of the proprietor, and the time and place 
of its first representation or performance. 

And by § 24 it is further provided, that nothing herein contained 
shall prejudice the remedies wdiich the proprietor of the sole liberty ot 
representing any dramatic piece shall have by virtue of the 3 & 4 
Wm. IV. c. 15, or of this act, although no entry be made in the book 
of registry aforesaid. 

Under the 3&;4 Wm. IV. c. 15, it had been held, that where an 
author assigned all his interest in the copyright of a dramatic piece, 
the liberty of representing or causing it to be represented, passed 
with it.i But sect. 22 of the 5 & 6 Viet. c. 45 enacts, That no assign- 
ment of the copyright of any book consisting of or containing a 
dramatic piece or musical composition shall be holden to convey to the 
assignee the right of representing or performing such dramatic piece 
or musical composition, unless an entry in the said register book shall 
be made of such assignment, wherein shall be expi essed the intention 
of the parties that such right should pass hy such assignment.” 

Engravings, Prints, — A protection similar to that afforded to 
the authors of books is given to the proprietors of engravings and 
prints by the statutes 8 Geo. II. c. 13, 7 Geo. III. c. 38, and 17 
Geo. III. c. 57. 

By the 8 Geo. II. c. 13, the property in historical and other prints 
engraved by artists from their own designs was vested in them for the 
term of fourteen years from the day of the first publishing thereof, which 
is to be engraved, with the name of the proprietor, on each plate ; and 
any one pirating the same, or selling prints so pirated, is subjected to 
a forfeiture of the plates and copies to the proprietor, and to the penalty 
of five shillings for every print found in nis custody, one half to her 
ma-jesty, and the other half to any person who shall sue for the same. 

By the 7 Geo. III. c. 38, the term of copyright is extended to. 

* Cumberland v. Pianebe, 3 New. & Man. 537 
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twenty-eight years; and this act includes^ besides historical prints, 

prints of any portrait, conversation, landscape, or architectnre, map, 
chart, or plan, or any other print whatsoever,’^ and also " engravings, 
etchings, or works taken from any picture, drawing, model, or sculpture, 
either ancient or modern.” The penalties must be sued for within six 
calendar months. 

The last act on this subject is the 17 Geo. III. c. 57; and by this 
statute an action for damages, with double costs, is also given. After 
reciting the 8 Gqp. II . and 7 Geo. III., and that the said acts had not ef- 
fectually answered the purposes for which they were intended, it enacts. 
That if any engraver, etcher, printseller, or other person shall, within the 
time limited, engrave, etch, or work, or cause or procure to be engraved, 
etched, or worked in mezzotinto or chiaro oscuro, or otherwise, or in any 
other manner copy, in the whole or in part, by varying, adding to, or 
diminishing from the main design, or shall print, reprint, or import for 
sale, or cause or procure to be printed, reprinted, or imported for sale, 
or shall publish, sell, or otherwise dispose of, or cause or procure to be 
published, sold, or otherwise disposed of, any copy or copies of any 
historical print or prints, or any print or prints of any portrait, conver- 
sation, landscape, or architecture, map, chart, or plan, or any other 
print or prints whatsoever, which have been or shall be engraved, 
etched, drawn, or designed in any part of Great Britain, without the 
express consent of the proprietor in writing, signed by him in the pre- 
sence of and attested by two witnesses, then such proprietor shall and 
may, by a special action upon the case, recover such damages as a jury 
on the trial of such action, or in the execution of a writ of inquiry 
thereon, shall give or assess, together with double costs of suit. 

By the 6 & 7 Wm. IV, o.59, the provisions of the 17 Geo. III. c. 57 
are extended to Ireland. 

The protection afforded by these acts is not confined to works of inven- 
tion only, but extends to the designing or engraving any thing that is 
already in nature ; and a print of any building, house, or garden falls 
within it. But if a person employ a painter to make a drawing, he is 
not entitled to the protection of the acts. 

The operation and effect of the above acts came under the consider- 
ation of the Court of King’s Bench in a recent case, where it appeared 
that A, being employed by B to engrave plates from drawings belonging 
to B, took off from the plates so engraved by him a number of proof 
impressions, which he retained for his own use, and that, upon his 
bankruptcy, the proofs of which he had so possessed himself were 
advertised by his assignees for sale. The question was, whether A or 
his assignees had rendered themselves liable to an action on the case 
as given by 17 Geo. III. c. 57, for having disposed of pirated prints 
without the consent of the proprietor ; and it was held that he was not 
nor were his assignees so liable, inasmuch as the statute applied to 
impressions of engravings pirated from other engravings, and not to 
prints taken from a lawful plate. 

Prints which are published as illustrations of a work are protected 
by the above statute equally with those which are published separately. 
But prints which are engraved and struck off abroad and published in 
this country are not so protected. 
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The vice^bancellor) in a recent case,* where A had made a copy of 
a print invented by B, in colours and of larger dimensions, ana had 
exhibited it as a diorama, refused to restrain the exhibition of such 
copy, until B had established his right at law. His honour, on giving 
judgment, observed, that any person may copy and publish the whole 
of a literary composition, provided he writes notes upon it, so as to 
present it to the public connected with matters of his own; and that 
exhibiting for profit was in no way analogous to selling a copy of the 
plaintiff’s print. His honour observed, that if B had exhibited his 
picture as a diorama, he might have been entitled to an injunction. 

It is observable, that the 7 Geo. III. does not expressly require the 
name of the proprietor and the date of publication to be engraved on 
the print ; but there is no doubt that the provisions of the previous 
statute in that respect should be considered as included, and that the 
insertion of them is necessary for the rccoveiy of the penalties. 
Whether they are required in order to support an action at law or a 
bill in equity, has been a matter of question. In 1807 Lord Ellen- 
borough said, “ Although the plaintiffs name is not engraved upon the 
priiKf, if there has been a piracy, I think the plaintiff* is entitled to a 
verdict. The interest being vested, the common law gives the remedy. ‘ 
I have always acted on the case of Beckford v. Hood, in which the 
Court of King’s Bench held, that an author whose work is pirated may 
maintain an action on the case for damages, although his work was 
not entered at Stationers Hall, and although it was first published 
v/ithout the name of the author being affixed thereto.” However, in 
Newton v. Cowie, the Common Pleas held both the date and name to 
be essential ; and the Court of Queen’s Bench has since, in the case 
Brookes v. Cock, E. T. 1835, held the date to be necessary, observing, 
that the question had been decided in the case of Newton v. Cow’ie, and 
the court did not feel inclined to overrule the decision. 

Sculptme, Models, and Casts . — Another species of invention to which 
a similar protection is afforded is that of original sculpture, and the 
making of models and casts of busts, statues, &c. The 38 Geo. III. 
c. 71 vested in the original maker the sole right and property during 
the term of fourteen years, provided the name of the maker and the 
date of the publication were put thereon ; and persons making copies, 
without the written consent of the proprietor, may be sued for damages 
in a special action on the case. The provisions of this act are rendered 
more effectual by the 54 Geo. III. c. 56, by which double costs are given, 
and an additional term of fourteen years in case the maker be living at 
the end of the first fourteen years limited by the former act, unless he 
had divested himself of the right previous to the passing of the act. 

For the transfer of copyright in engravings, etchings, and prints, it 
is required that there should be an express consent of the proprietor in 
writing, signed in the presence of and attested by two witnesses; and 
in the case of original sculpture, models, and casts, such consent must 
be by deed, also attested by two witnesses. 

Remedies similar to those for the infringement of the copyright of 
books are applicable to the piracy of engravings and prints, and of 
original sculpture, models, and casts ; but the proceedings in these 

* Martin v. Wright, 6 Sim, 297. 
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cases must be commenced within nso months. And the same principles 
which apply to the exclusion of the former from protection on account 
of their illegal or immoral tendency, are also applicable to the latter. 
It has been held that an action cannot be maintained to recover the 
value of obscene or libellous prints or caricatures. 

Designs for Ornamenting Articles of Manufacture. — The act 
5 & 6 Vic. c. 100 was passed to consolidate the laws on this 
subject ; bat, for the clearer comprehension of it, it may be as well to 
recapitulate the several statutes previously in existence. 

The 27 Geo. III. c. 38, for the encouragement of the arts of de- 
signing original patterns for iprmtm^limns,calicoeSyrottonSy and muslins^ 
vested the property in the designers or proprietors for two months from 
the day of the first publishing thereof, which vvas to be printed with 
the name of the proprietor on each end of every piece of linen, calico, 
&c. This act Tvas renewed by the 29 Geo. III. c. 19, and aflerw^ards 
made perpetual by the 34 Geo. III. c. 23, and the term of the exclusive 
privilege extended from two to three months. The 2&3 Viet. c. 13 
extended the protection to designs for printing other woven fabrics, 
namely, of ivooly silky or hairy and of mixed fabrics composed of any 
two or more materials, either linen, cotton, wool, silk, or hair. 

These (w ith the exception of tluj statutes relating to sculpture, and 
the modelling and casting of busts, statues, See., already noticed) were 
the only protection afforded to designs applied to articles of manufac- 
ture until the 2 & 3 Viet. c. 27. This act, however, enabled the authors 
and proprietors of new and original designs, not published before the 
1st July, 1839, to secui’e to themselves the exclusive benefit thereof, 
when applied to any of the follow^ing purposes : — 

1. For modelling, casting, embossing, chasing, engraving, or other kind of imi^essioti 

or ornament on any article of metal, /or years ; and of any other material (not 

being a tissue or textile fabric), for twelve months : 

2. For the shape or configuration of any article, except lace and the articles protec^ted 

by the Calico-printing Acts, for txaelve months : 

3. For patterns or prints to lie worked into or on, or printed or painted on, any article of 

a tissue or textile fabric, except lace and the articles protected by the Calico-printing 

Acts, for twelve months. 

Thus stood the law until the passing of the 5 & 6 Vic. c. 100, 
which, reciting that the protection afforded by the said acts was insuffi- 
cient, repealed the whole of them from the Ist September, 1842, 
w hen that act came into operation. Its provisions, however, have since 
been amended and extended by the 6 & 7 Vic. c. 65. (See p.615.) 

By sec. 3, with regard to anv new and original design (except for 
sculpture and other things within the provisions of the 38 Geo. III. 
c. 71, and 54 Geo. Ill, c. 66), whether such design be applicable to 
the ornamenting of any article of manufacture, or of any substance 
artificial or natural, or partly artificial and partly natural, and that 
whether such design be so applicable for the pattern, or for the shape 
or configuration, or for the ornament thereof, or for any two or more of 
such purposes, and by whatever means such design may be so appli- 
cable, whether by printing, of by painting, or by embroidery, or by 
weaving, or hy sewing, or by modelling, or by casting, or by embossing, 
or by engraving, or by staining, or by any other means whatsoever, 
manual, mechanical, or chemical, separate or combined, it is enacted. 
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ihat th« proprietor of every such design, not previously published 
either within the United Kingdom or elsewhere, shall have the sole 
right to apply the same to any articles of manufacture, or to any such 
substances as aforesaid, within the United Kingdom, for the respective 
terms hereinafter mentioned, to be computed from the time of such 
design being registered according to this act 

fn respect of the application of any such design to ornamenting any article of manu- 
facture contained in the Classes following ^ for the term of three tears ; 

Class 1.— Articles of ManofEicture composed wholly or chiefly of any Metal or mixed 
Metals : 

Class 2. — Articles of Manufacture composed wholly or chiefly of Wood ; 

Class 3. — Articles of Manufacture composed wholly or chiefly of Glass : 

Class 4. — Articles of Manufacture composed wholly or chiefly of Earthenware : 

Class 5. — l^aper Hangings : 

Class 6 Carpets : 

Class 8. — Shawls not comprised in Class 7 (see infra) : 

Class 11.— .Woven Fabrics, composed of Linen, Cotton, Wool, Silk, or ILair, or of any 
two or more of such materials, if the design be applied by printing, or by any other 
process by w'hich colours are or may hereafter be produced upon tissue or textile 
fabrics, such woven fabrics being or coming within the description technically called 
Furnitures, and the repeat of the design whereof shall be more than twelve inches by 
eight inches : 

In respect of the application of any such design to ornamenting any article of manu- 
facture container tn the Classes following^ for the term of mne calendar months : 

Class 7.— Shawls, if tlie design be applied solely by printing, or l)y any other process by 
which colours are or may hereafter be prod uct^d upon tisisiu; or textile fabrics : 

I’lass 9. — Yarn, Thread, or Warp, if the design be applied by printing, or by any other 
process bv whicli colours are or may hereafter be produced : 

Class 10. — woven.Fabric3, composed of Linen, Cotton, Wool, Silk, or Hair, or of any two 
or more of such materials, if the design be applied by printing, or by any other process 
by w'hich colours are or may hereafter be produced upon tissue or textile fabrics ; 
excepting the articles included in Class 1 1 (see supra) : 

In respect of 4he application of any such design to ornameyiting any article of manu- 
facture or substance contained in the Classes following^ for the term of twelve 

CALENDAR MONTHS ! 

<'1.183 12. — Woven Fabrics not comprised in any preceding Class : 

< Mass IS. — Lace, and any article of manufacture or substance not comprised in any pu - 
ce* !iag Class. 

But, to entitle any person to tlic benefit of this act, the design 
must bo registered before publication, at the office of the Registrar of 
Designs, in the name of the proprietor, and' in respect to its appli- 
cation to some or one of the articles of manufacture or substances 
comprised in the above-mentioned classes, specifying the number of 
the class ; and every such article ot manufacture or substance After- 
ward published by the registered proprietor must have, at one end 
thereof if a woven fabric, or at the end or edge thereof or other con- 
venient place thereon if of any other kind, the letters together with 
such number or letter, or number and letter, and in such form as shall 
correspond with the date of the registration according to the Registr}* 
of Designs; which marks maybe put on the article by making the same 
in or on the material of which the article or substance consists, or on 
a hibel attached thereto. — § 4. 

The author of a design is to be considered the proprietor, unless he 
has executed the work on behalf of another person for a good and 
valuable consideration, in which case such person is to be considered the 
proprietor, and entitled to be registered. — § 5. 
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And any person purchasing or otherwise acquirinff a right to the 
entire or partial use of a design may enter his title in the said roister. 
And any writing purporting to be a transfer of such design^ and signed 
by the proprietor, shall operate as an effectual transfer; and the 
registrar shall, on request and on the production of such writing, or in 
the case of acquiring such right by any other mode than that of pur- 
chase, on the production of evidence to the satisfaction of the registrar, 
insert the name of the new proprietor in the register. — § G. 

For preventing the piracy of registered designs, it is enacted by § 7, 
that, during the existence of any such right to the entire or partial 
use of any such design, no person shall, with regard to any articles of 
manufacture, or substances, in respect of which the copyright of sucli 
design shall be in force, (without the licence or consent in writing of the 
registered proprietor) apply any such design, or fraudulent imitation 
thereof, for the purpose of sale, to the ornamenting of any article of 
manufacture, or any substance artificial or natural, or partly artificial 
and partly natural ; nor shall any person publish, sell, or expose for sale 
any article of manufacture, or substance, to which such design, or any 
fraudulent imitation thereof, shall have been so applied, after having 
received, either verbally or in writing or otherwise from any source 
other than the proprietor of such design, knowledge that his consent 
has not been given to such application, or after having been served with 
or had left at his premises a written notice signed by such proprietor or 
his agent to the same effect. And if any person corn in it any such act, 
he shall for every such offence foideit a sum not less than bl, and not 
exceeding 30/. to the proprietor ; to be recovered either by an action of 
debt or on the case against the party offending, or by summary pro- 
ceeding before two justices having jurisdiction where the jjarty offend- 
ing resides. 

But, notwithstanding the remedies hereby given for the recovery of 
any such penalty, it shall be lawful for the proprietor (if he shall 
elect to do so) to bring such action as he may be entitled to for the 
recovery of any damages which he shall have sustained. — § 9. 

In case of a design being registered in the name of a person not 
lawfully entitled to it, a court of equity, upon the institution of a suit 
therein, may direct such registration to be wholly cancelled, or the 
name of the real proprietor to be substituted in the register. — § 10. 

And by ^ 11 it is made unlawful, and subject to a penalty of 5/., to 
apply any marks to any article of manufacture corresponding or 
similar to the marks hereby required to be applied in the case of a re- 
gistered design, where the design shall not be registered, or the copy- 
right thereof shall have expired, or the design shall not have been ap- 
plied to such article in the United Kingdom, or for any person, knowing 
thereof, to publish, sell, or expose to sale the articles with such marks 
so unlawfully applied ; and such penalty may be recovered in the same 
manner as penalties for pirating a design. 

All actions or proceedings for offences under this act must be brought 
within twelve months. 

U pon application to register a design, two copies, drawings, or prints 
thereof must be furnished to the registrar, accompanied with the name 
of the proprietor or of the firm under which he is trading, with his 
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place of abode or business or other address, and the number of the 
class in respect of which the registration is required; and on such copies 
the registrar is to affix a number corresponding to the succession of 
the design, and retaining one copy for the purpose of being filed at his 
office, return the other to the party by whom it was forwarded, with a 
certificate thereon, or attached thereto, that the design has been so 
registered, the date of the registration, the name of the registered 
proprietor, or of the firm under which such proprietor is trading, his 
place of abode or of carrying on business, or other place of address, 
and also the number of such design, together with such number or letter, 
or number and letter, and in such form, as shall be employed by him 
to denote or correspond with the date of such registration. And such 
certificate, purporting to be signed by the registrar or deputy registrar, 
and to have the seal of office attached thereto, shall, in the absence of 
evidence to the contrary, be sufficient proof of the design, and of the 
name of the proprietor therein mentioned, having been duly registered ; 
of the commencement of the period of registry ; of the person named 
therein as proprietor being the proprietor ; of the originality of the 
design ; and of the provisions of this act and of any rule under which 
the certificate appears to be made having been complied with. 

Every person shall be at liberty to inspect any design whereof the 
copyright shall have expired, on paying the proper fee. But with 
regard to designs whereof the copyright has not expired, no such design 
shall be open to inspection, except by a proprietor thereof, or some per- 
son authorized by him in writing, or by a person specially authorized 
by the registrar, and then only in the presence of such registrar or some 
person holding an appointment under this act, and not so as to take a 
copy of any part thereof, nor without paying the fee for inspection. 
Provided, that it shall be lawful for the said registrar to give to any 
person producing a particular design with the registration mark, or 
producing the registration mark only, a certificate stating whether 
there is any copyright of such design existing, and, if there be, in 
respect to what particular article of manufacture or substance, and the 
term of such copyright, the date of registration, and the name and 
address of the registered proprietor thereof. 

The fee for registering a design to be applied to any woven fabric 
mentioned in Classes 7, 9, or 10, shall not exceed 1^.; for registering 
a design to be applied to a paper-haYiging, lO^. ; and for a certificate 
relative to the existence or expiration of copyright in any design printed 
on any woven fabric, yarn, thread, or warp, or printed, embossed, or 
worked on any paper-hanging, to any person exhibiting a piece end of 
a registered pattern with tne registration mark thereon, 2«. 6c?. 

This act has been amended by the 6 &; 7 Vic. c. 65, and the protec- 
tion afforded by it extended to new or original designs for any article 
of manufacture, though not of an ornamental character^ but having 
reference to some purpose of utility^ so far as such design shall be for 
the shape or configuration of such article, and that whether for the 
whole of such shape or configuration, or only a part thereof; and 
the proprietor shall have the sole right to apply such design for the 
term of three years from its registration. This act came into opera- 
tion on the Ist September, 1843. 
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Of PATEJVTS for New Inventions, 

This subject also is one of very considerable importance; and in 
treating of it we propose to consider, 1. The patent itself; 2. To 
whom, and 3. For what it may be granted ; 4. The mode of obtaining 
it; 5. The title of the patentee; 6. What amounts to an infringement 
of a patent, with the remedies for such infringement; 7. and lastly, 
Whnt will make a patent void, and the mode of cancelling it. 

1. Of the A patent is a grant by the crown, * to the inventor, 

of the sole and exclusive right of using and vending an invention for a 
limited period. 

Some protection had been indirectly afforded l)y the act of 
21 James I. c. 3, which was passed for the purpose of doing away 
with monopolies^ which appear to have previously existed to a most 
gi'ievous extent. This statute, after declaring that all monopolies 
shall be void and of none effect, provides and enacts, ^‘That any de- 
claration before-mentioned shall not extend to any letters patent and 
grants of privilege, for the term of fourteen years or under, hereafter 
to be made, for the sole working or making of any manner of new 
manufactures within this realm, to the true and first inventor or in- 
ventors of such manufactures, which others at the time of making such 
letters patent and grants shall not use, so as also they be not contrary 
to law, nor mischievous to the state, by raising prices of commodities 
at home, or hurt of trade, or generally inconvenient ; the said fourteen 
years to be accounted from the date of the first letters patent or grant 
of such privilege hereafter to be made; but that the same shall he of 
such force as they should be if this act had never been made, and of 
none other.” The effect of this statute was merely to leave patents 
on the same footing as they rested upon previous to the passinf^ of 
it. Upon this act, however, the whole law of patents for inventions is 
said to be founded. 

It may be as well here to state shortly the form of a patent. After 
reciting the petition of the party upon the application for the patent, it 
states that the queen, of her special grace, certain knowledge, and mere 
motion, doth give and grant unto tlie patentee, his executors, ad- 
ministrators, and assigns, her special licence, full power, sole privilege, 
and authority, that he the said petitioner, his executors, administra- 
tors, and assigns, and every of them, by himself or themselves, or by 
his or their deputy or deputies, servants or agents, or such others as he 
the said patentee, his executors &c., shall at any time agree with, and 
no others, from time to time and at all times thereafter during the term 
of years therein expressed, shall and lawfully may make, use, exercise, 
and vend his said invention within the United Kingdom of Great 


' All grants from the crown are in the 
form of charters, or letters. These are 
cither open, thence called litera patentes, 
being addressed to al I her majesty’s subjects ; 
or else close, called liter a clausa^ and wi- 
dressed to particular persons. 1 1 is by the 


former kind, or letters patent y that grants 
of the sole privilege and exclusive property 
in inventions are made. Godson on Pa- 
tents, 47. 

* Holroyd on Patents, 1*2. 
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Britain and Ireland;^ and tliat the said patentee, his executors &c., 
shall have and enjoy the whole profit and advantage arising by 
reason of the said invention for the full term of fourteen years from 
the date of the patent next and immediately ensuing, and fully to 
be complete and ended; according to the statute in such case made 
and provided. Then follows a clause by which the queen commands 
all persons, bodies politic and corporate, that neither they nor any 
of them, at any time during the continuance of the said term of 
fourteen years, either directly or indirectly, do make, use, or put in 
practice the said invention or any part of the same, or .in anywise 
counterfeit, imitate, or resemble the same, nor make any addition 
to or subtraction from the same, without the licence, consent, or 
agreement of the said patentee, his executors &c., in writing under 
his or their hands and seals first had and obtained, under su^ pains 
and penalties as can or may be justly inflicted on such offenders for 
their contempt of the royal command, and further to be answerable to 
the said petitioner, his executors &c., according to law, for his and 
their damages occasioned thereby. Then follows a clause directing 
all justices of the peace, mayors, sheriffs, &c., that they do not 
during the term in anywise molest, trouble, or hinder the patentee, his 
executors &c., in or about the due and lawful use and exercise of the 
said invention, or any thing relating thereto. Then follows an enu- 
meration of cases in wdiich the patent is to be void; — as, if it shall 
appear to the queen or her council that the grant is contrary to law, or 
prejudicial or inconvenient to the queen^s subjects in general ; or that 
the invention is not a new invention, or not invented by the said 
patentee ; or if the patentee shall use or imitate any invention or work 
which hath been invented by any other of the queen’s subjects, and 
publicly used and exercised in England &c., unto whom letters patent 
nave been already granted for the sole use and benefit thereof; or if 
the said patentee, his executors &c., or any person who during the 
continuance of the grant shall claim any right or interest in or privilege 
of the sole use of the said invention, shall transfer or assign,’ or declare 
any trust of any share or shares thereof, to or for any number of per- 
sons exceeding the number of five, or shall open any books for public 
subscriptions to be made by any greater number of persons than five, 
in order to mise money under pretence of carrying on the privilege, or 
shall receive any sum of money from any greater number of persons 
than five for the like purposes, or shall presume to act as a corporate 
body, or shall divide the benefit of the patent, or shall do any act con- 
trary to the 6 Geo. I. c. 18, or in case the privilege shall become vested 
in or in trust for more than the number of five pei sons or their represent- 
atives at any one time (reckoning executors or administrators as the sin- 
gle person whom they represent; — in any of these cases the patent is to 
be altogether void. It is also provided, that if the patentee shall not par- 
ticularfy describe and ascertain the nature of the said invention, and in 
what manner the same is to be performed, by an instrument in writing 
under his hand and seal, and cause the same to be enrolled in chancery 

1 If the patent ii» to extend to the colo- A patent for exercising an invention in 
nic8, the words and also all our colonies England does not extend to lieland. or 
and plantations abroad,” arc here inserted. Scotland. 
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within a certain time after the date of the letters patent, the same 
shall cease and be void. It is then declared, that the letters patent, or 
the enrolment or exemplification thereof, shall be in all things good, 
firm, valid, and efiectual in the law, and shall be taken, construed, and 
adjudged in the most favourable and beneficial sense for the patentee, 
his executors &c., as well in courts of record as elsewhere, notwith- 
standing the not full and certain describing the nature or quality of 
the said invention, or the materials thereto conducing and belonging. 

2. To whom a Patent may he granted , — A person, in order to 
entitle himself to the grant of a patent, must be the true and first 
inventor of the manufacture Ac. for which he seeks to obtain it. The 
true and first inventor of a new manufacture has been defined to be, 
1st, A person who discovers an invention, and who, under the protec- 
tion of a patent, first published it to the world ; or 2dly, A person who 
brings from abroad, or has had communicated to him by a foreigner, 
an invention, and who, under the protection of a patent, first publishes 
it to the world.* 

No person can be entitled to a patent who is not the original in- 
ventor in the strictest sense of the term. If the idea has been suggested 
to him by any person in England, or he has extracted it from any 
scientific book ; in neither of these cases will he be considered the true 
and first inventor. Also if an inventor has published his invention 
before taking out his patent, so that the public are already in possession 
of the discovery, he cannot support it, though he be in fact the true 
and first inventor. 

Slight proof of a prior using has been frequently held sufficient to 
invalidate a patent. As a remedy, however, for the hardships which 
this principle might occasionally induce, the 5&6 Wm. IV. c. 83, ^ 2, 
has provided, that if in any suit or action it sl^ll be proved or specially 
found by the verdict of a jury that the person who has obtained letters 
patent for any invention was not the first inventor thereof, or of some 
part thereof, by reason of some other person having invented or used 
the same or some part thereof before the date of such letters patent, or 
if the patentee or his assigns shall discover that some other person 
had, unknown to such patentee, invented or used the same or some 
part thereof before the date of such letters patent, it shall be lawful for 
such patentee or his assigns to petition nis majesty in council to confirm 
the said letters patent, or to grant new letters patent. And the matter 
of such petition shall be heard before the J udicial Committee of the 
Privy Council ; and such committee, upon examining the matter, and 
being satisfied that such patentee believed himself to be the original in- 
ventor, and that such invention or part thereof had not been publicly and 
generally used before the date of such first letters patent, may report 
to his majesty their opinion that the prayer of such petition ought to be 
complied with ; whereupon his majesty may, if he think fit, grant such 
prayer, and the said letters patent shall be available in law and equity 
to give to such petitioner the sole right of using, making, and vending 

' This clause is confined to assignments to an assignment under a commission of 
by oe/ of the party ^ and does not apply bankruptcy. Bloxam v. Elsee, 6 Bam. & 
to any assignment or transfer by opAa- Cres, lyS. 
tion at law, and will not therefore apply * See Holroyd on Patents, 609. 
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such invention. Provided, that any person opposing such petition shall 
be entitled to be heard before the J udicial Committee ; and that the 
party to any former suit or action touching such first letters patent shall 
be entitled to have notice of such petition before presenting the same. 

A patent granted for something which had been previously practised 
abroad has been held good, and the first introducer into this country 
was deemed the first inventor. 

In the case of concurrent applications for a patent for the same 
object, the party who first procures the great seal to be affixed to his 
patent will be considered the true and first inventor.^ 

In the case of Boulton v. Bull the question arose, which of two 
persons was the first and true inventor under the following circum- 
stances. It appeared that a person had invented and obtained a patent 
for a new method of making object glasses, and the validity of the 
patent w'as questioned by another person on the ground that he had 
pr(iviously made the same discovery. It was held, however, that inas- 
much as the party alleging himself to be tlie first discoverer had 
made the discovery in his own closet, and had never made it public, 
the person who had obtained the patent was “ the true and first 
inventor.” 


Ji. Foi' what a Patent rmuf he granted, — It will be perceived, on re- 
ference to the statute *21 James I. c. 3, (see ante, 615), that letters 
patent may be granted for ‘‘ tlie sole working or making of any manner 
of new manufactures within this realm, to the true and first inventor 
or inventors of such manufactures, whicli otlicrs at the time of making 
such letters patent and grants should not use^ so as they are not con- 
trary to law, nor mischievous to the state, by raising prices of com- 
modities at homo, or hurt of trade, or generally inconvenient.” From 
the terms here used it is inferred, that the invention for whicli a patent 
may be granted must be a manufacture; it must also possess the 
qualities of being ^^new to the public use and exercise thereof” in 
England, of being vendible^ and of being useful to the public. 

Various constructions have been given to the word mamifacUire by 
different judges. Lord chief justice Eyre, in the case of Boulton v. Bull, 
observed, ‘‘ It was admitted in the argument at the bar, that the word 
manufacture in the statute was of extensive signification ; that it ap- 
plied, not only to things made, but to the practice of making — ^to 
principles carried into practice in a, new manner— to new results ot 
principles carried into practice. Let us pursue this admission. Under 
things made we may class, in the first place, new compositions oi 
things, such as manufactures in the most ordinary sense of the word; 
secondly, all mechanical inventions, whether made to produce old or 
new effects, — for a new piece of mechanism is certainly a thing made. 
U nder the practice of making we may class all new artificial man- 
ners of opemting, with the hand or with instruments in common use, 
new processes in any art, producing effects useful to the public/ 
Lord Kenyon has defined a manufacture to be " something made by 
the hands of man.” Lord Tenterden was of opinion, thal^the term 
might be extended to a new process to be carried on by known xmple- 


* See Forsyth v. Riviere, Chitty jun. 
Prerog. of the Crown, 18^ See also 


Tennant’s case, Dav. 429 ; and Hex v, 
Arkwright, ib. 129, 
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nients or (‘loineiits acting upon known substances, and ultimately 
producing some other known substance, but producing it in a cheaper 
and more expeditious manner, or of a better and more uselhl kind/^ 
From hence we may deduce, that manufactures comprise thinrjs 
made, which are useful for their own sake, and vendible as such, as 
medicines, stoves, telescopes, carriages, watches, &c. ; and additions to 
or alterations in such articles, or improvements in tlie texture of the 
materials of wdiich they are composed, as new kinds of cloth, thread, 
lace, &c.; and all mechanical inventions, wliether made to produce 
old or new efiects, such as lace machines, stocking frames, spinning 
machines, printing machines, &c.; and additions to or improvements 
in such machines. Again, manufactures rnny further comprise the 
'practice of making, or all new artificial modes of operating, with the 
hand or instruments in common use, new processes in any art, pro- 
ducing effects useful to the public. 

The manufacture for which a valid patent can be granted must not 
have been previously used, cither by other persons or by the patentee 
himself. A knowledge oi‘ the manufacture \v ithout its being j uiblished 
is not a previous using within the moaning of the statute, so as to ren- 
der a patent void.' But if, prior to the time of o]>tjiiiiirig a juiteiit, 
any part of that which is of the substaneo of the invention liad been 
communicated to the yiublic in the specification of any other patent, 
or was a part of the science of tlie country, or Innlheen the subject of 
public sale, even by the inventor; or if the sumo effect, liad beim pro- 
duced by a similar metliod; or if, as w<' before observcHl, the id(‘a had 
been suggested by any other person in England, or liy any scientific 
publication ; in neither of these cases is the manufacture new to 
the public use and exorcise thercol*.’’ Whether a manufacture is 
new, is a question of fact ior a jury. 

Not only must the manufacture not have been used by others, but 
it must not have been used even bv the inventor or jiatentec himself. 
Thus, in a case where tlie inventor of a new mode of making ver- 
di gris had, four months before tlie date of tlie patent, sold (under a 
different name from that appearing in the patent) an article composed 
precisely in the same manner as that for which the yiatent was 
obtained, the patent was held to la? void.- 

The manufacture must be vendiklc. Mr. Justice Heath, in the 
case of Boulton v. Bull,-^ said, TIic subject of a patent ought to be 
vendible, otherwise it cannot be a manufacture and ind(?ed tliis 
ingredient in the subject of a patent appears to follow necessarily from 
the next requisite which we are about to consider, navnely, its utility; 
for we may fairly suppose, that imhiss inventions for which patents are 
taken out are useful, they are not very likely to be vendible. 

A manufacture for which a patent is granted must also be useful, 
A contrary rule would obviously ho productive of great inconvenience, 
as a patent might otherwise be obtained for a thing which in itself 
is a mere curiosity, and thereby the application of the discovery to 
a manufacture beneficial to the public be prevented. Thus, in a case 
where action was brought for the infringement of a patent, obtained 

‘ Bav Pat. Caset, 42.Q. See further, 10 Bam, & Cres. 22. 

what knowledge of an invention will ■ Holt’s Nisi Pri. Ca. 58. 

jrep<ler a patent void, Lewis v. Marling, • 2 Bara. & Aid. 340. 



Patents^ 619 

in 1803, for a hammer on an improved construction for the locks 
of all kinds of fowling-pieces and small arms,^' by means of a per- 
foration in the hammer of a gun, it was specified, ^^that the air formerly 
confiiied would escape, but at the same time the powder would be 
secured 'P but it appearing that the powder passed through the same 
hole as the air, and that therefore the utility of the invention and the 
purpose of the patent wholly failed, the plaintiff was nonsuited.^ It 
is impossible to lay down any general rule as to what degree of 
utility .will be necessary to support a patent, as each case must to a 
great extent depend upon its own particular circumstances. The 
question, however, is one of fact for a jury; and if the jury think a 
patent useful in general, the patent wall be considered good, although 
it be shown that some cases may occur in wdiich it will not answer. 

An addition to or improvernent of a manufacture may be the subject 
of a patent. Thus, in a case where an objection was taken to a patent, 
that the subject of it was not a new invention, but only an addition to 
an old machine, Lord Mansfield said, “ If the general question of 
law, that there can bo no jiatent for an addition, be with the defendant, 
that is open upon the record, and he may move in arrest of judgment; 
but that objection 'vvouhl go to repeal almost every patent that was 
ever granted.^^" The same j)oint has arisen in various subsequent cases, 
and has iiniibrinly receixed a similar determination. The addition, 
however, must be really useful. If the machine &c. answ^erthe same 
purpose, and as well, w ithout the addition as w ith it, the addition is 
not such an invention as will support a patent. And in all cases the 
patent must be confined to tlie addition or improvement, that the 
public may purchase it w ithout being incumbered w ith other things. 
If a patent be taken out for a discovery, and it is merely an addition 
or improvement, the patent wdll be void.^ 

A new combination of old materials, so as to j)rodiice a new effect, 
may also be the subject of a patent. A patent for a machine, each 
part of which was in use before, but in w hich the combination of the 
different parts is new, and a new' result is produced, is good, because 
tlierc is novelty in tlie combination. 13ut w here the manufacture is 
produced merely by tlie union of a number of parts less tlian had been 
formerly used for tlie same purpose, and such union is effected in a 
mode w ell known and long ]iractised, the party will not be entitled to 
a patent for such manufiicture. What extent of alteration will be 
sufficient to support a patent, is a question of great difficulty, and one 
upon which it is vain to lay dow'n any general rules. 

Anew metliod of applying materials previously in use w'ill also be 
a good subject for a patent. But in this case, as in the case of a new 
combination of old materials, the specification must clearly express 
that it is in respect of such iiew*^ combination or application, and of 
that only, and must not lay claim to the merit of original invention in 
the use of the materials. * 

It will not be an objection to mechanical or chemical discoveries, 
that the articles of wdiicli they are composed w ere known and in use 

* Mantonv. Parker, Dav. Pat. Ca. 3:V2. » H armor v. Play no, 11 East, 102. 

See also Ilrunton v. llawkes, 4 Barn. & ♦ Sec Hill v. Thompson, 3 Merivaie, 
Aid. 4.55. G22 ; and Lewis v, Davis, 3 Car. &. Payne, 

* Morris v. Bransom, Bull, N. P. 77. 602. 
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before, provided the compound article be new; but the patent mupt 
be for the compound article, and not for all the articles or ingredients 
of which it is made. 

A mere philosophical or abstract principle cannot be the subject of 
a patent ; tor, as obser\nd by Lord Tenterden, no such principle can 
answer to the word manuracture.” Something of a corporeal and 
substantial nature — something that can be made by man from the 
matters subjected to his art and skill, or at the least some new mode of 
employing practically his art and skill, is requisite to satisfy this word;* 
at the same time, if the thing is to be made or done by a manufacture, 
and the mode of that manufacture is described, it then becomes in 
effect, by whatever name it may be called, not a patent for a mere 
principle, but for a manufacture of the thing so made, and not for 
the principle upon which it is made.® 

Whether a patent would he granted for a new method or process 
merely, appears to be doubtful. There are, how^ever, several instances 
of such patents having been granted, such as Hartley’s and Huddart’s 
patents ; and the better opinion seems to be, that a patent for a method 
or process is good, if the description of the method or process con- 
tained in the specification amounts to something of a corporeal and 
substantial nature. 

4. Of the Mode of obtaining a Patent.— The first thing to be done 
by a person who is desirous of obtaining a patent for an invention is to 
present a petition to the crown, stating the nature of the invention, and 
that the petitioner is the true and first inventor, and praying royal 
letters patent for the sole use, benefit, and advantage of his invention 
in the United Kingdom.'^ A declaration'^ must be made in support 
of the petition before a master of the Court of Chancery; and the 
petition and declaration must be left with tlie secretary of state for the 
home department. An answer to the petition, in the shape of a refer- 
ence to the attorney or solicitor general, as to whether the prayer of 
the petitioner ought or ought not to be granted, may shortly after- 
wards be obtained. The report of the attorney or solicitor general, 
if favourable, states it to be proper that the patent should be granted, 
provided a particular description of tJie nature of the invention be 
enrolled in chancery within a given time. This report must be taken 
to the office of the secretary of state for the home department, in order 
to obtain the royal warrant, by which the attorney or solicitor gene 
ral is authorized to prepare a bill for the royal signature. This bill, 
when prepared, must be taken to the secretary of state for the 
royal sign manual, and must then be passed at the Signet Office. 
A warrant is there obtained to the keeper of the privy seal, who 
prepares a warrant to the lord chancellor; which warrant must be 
taken to the Patent Office, where the patent is made out, and the great 
seal affixed to it, and the patent is then considered as passed. When 
the great seal is affixed to the patent, the speedf cation must be ac- 
knowledged before a master in chancery, and enrolled.® The time 

% 

* Rex V. Wheeler, 2 Bani & Aid. 345. An affidavit was formerly required; 

* 1 Dav. Pat. Cases. but by the .*> & 6 Wm. IV. c. 62, a decla- 

* If the patent is required to extend to ration is substituted. 

the colonies, it must be so stated in the * If a clerical error bo made in the 
prayer of the petition. enrolment, it may 1x5 corrected upon 

application to the Court of Chancery. 
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within which the specification is required to be enrolled must be most 
carefully attended to, because if (after the patent is passed) the time 
expires without the enrolment having taken place, nothing can be 
done except by an act of parliament to enlarge the time^ and as the 
due enrolment of the specification is the ground upon which the 
patent is granted, non-compliance with the proviso will make the 
patent void. Before the patent is sealed, an extension of the time for 
enrolment may be obtained by applying to the attorney general. It 
is absolutely necessary that this enrolment be made. 

If a person wishes to object to a patent being granted for any par- 
ticular invention, he must enter a caveat at the office of the attorney 
or solicitor general, requesting that no patent for the particular inven- 
tion mentioned may be granted to any person without previous notice 
to him ; and this caveat must be renewed annually. If a person in- 
tends opposing the grant of a patent, he should do so before the attor- 
ney or solicitor general receives the warrant authorizing him to prepare 
a bill for the royal signature, because, in the event of the opposition 
being delayed beyond that period, the party will be required to de- 
posit a sum of money sufficient to answer the costs of the application 
for the patent, in case it be refused by reason of such opposition. 
The opposing party (if any) and the applicant for the patent are each 
heard by the attorney or solicitor general, who adjudicates between 
them. If the opposing party be dissatisfied with the decision, he 
may, by lodging a caveat at the Chancery Patent Office, have the 
matter reheard before the lord chancellor.^ 

The attention of the inventor ought most particularly and anxiously 
to be directed to the specification^ or description of the nature of 
the invention. This has been said to be “the rock upon Avhich 
many patentees have split.'' It is looked at by courts of law 
with the greatest strictness, and to defects in it mnj be traced the 
greatest number of questions w hich have arisen upon the validity of 
patents. The letters patent, as w’e have seen, require that the patentee 
shall particularly describe and ascertain the nahn'e of his invention^ 
and in what manner the same is to he performed^ by an instrument in 
writing under his hand and seal. The object of the specification is, 
that the public may have the full benefit of the invention after the 
expiration of the patent. It is a principle of patent law, that there 
must be the utmost good faith in the specification ; it must describe 
the invention in such a w%ay that a person of ordinary skill in the trade 
shall be able to carry on the process by following the specification, 
without any new invention or addition of his own. If the patent be 
for a process, the specification must be precise as to quantities, de- 
grees, and proportions. In the specification of a substance, the dif- 
ferent materials of which it is composed, the method by which it is 
made, and the use to which it is to be applied, must be clearly and 
accurately explained. There must not be any omission in or super- 
fluous addition to the description contained in the specification. I 
must be confined to that Tthich is the real invention of the patentee , 
it must not attempt to cover more than that which, being matter of 
actual and useful discovery, is the only proper subject for the protec- 
tion of a patent. If a patentee seeks, by his specification, any more 

* Sec Exp. Fox, 1 Vos. Bea. 67. 
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than he is strictly entitled to, his patent is thereby rendered ineffectual 
even to the extent to which he would have been otherwise fairly en- 
titled. ^ But, at the same time, there is no rule of law which requires 
the court to make any forced construction of the specification, so as 
to extend the claim of the patentee to a wider range than the facts 
would warrant ; but, on the contraiy, such* .construction would be 
made as will, consistently with the fair import of the language used, 
make the claim of invention co-extensive with the new discovery of 
the patentee. Diagrams or drawings may be used for the purpose 
of facilitating the explanation ; but this is optional with the party. 
The specification may be brought in aid to explain the description 
of the invention contained in the patent. 

If the invention consist of an addition or improvement, and the 
wliole improved thing be described in tlio specification, a distinction 
must be made between that which is new and that which is old, and 
the claim of tlio patentee confined to the former. - 

A person taking out a patent must communicate to the public any 
improvements that he may make upon his invention before the speci- 
fication is enrolled.** 

If the specification contain any ambiguity, or any tiling calculated 
to mislead a person who might attempt, by following it, to carry on 
the process or if the specification and tlie patent itself be repug- 
nant; or if the specification do not describe' the alleged invention 
truly or if the result mentioned in the specification cannot be arrived 
at in the manner specified or if a patentee can only do what he pro- 
fesses with two or three of certain ingredients specified, and he has 
inserted in his sj)ecification others that will not answer ilie purpose; 
or if he make the article for which the patent is granted with ehe*aper 
materials than those which he lias enumerated, even although the 
latter will answer the purpose equally wt 11 with the former ;7 or if 
he state in his specification only that mode which would he least be- 
neficial, reserving to liimself the ir.orc beneficial mode of practising 
it; or if the specification describe several things as h(;ing all new, 
and it turn out that any one of them is not new in either of these 
cases the patent will be utterly void. 

In a case 9 where it appeared that one of the ingredients in a com- 
position was a substance imported from Germany, which could be 
purchased only at one or two colour sho|)s in London, and the de- 
scription given of it in the specification was ‘‘ the purest and finest 
chemical white lead,^^ hut there was no such article known by that 
denomination in the trade generally, or in the shops where white 
lead w^as usually sold, the lord chancellor said, the patentee ought 
thus to have described the ingredient: ‘‘The purest white lead 
which can be obtained in the shops in London will not do ; but there 
is a purer white lead prepared on the continent, and imported into 
this country, which alone must be used and his lordship was of 

^ Per Lord Eldon, 3 Mcriv. 62.9. * Ilex v. Metcalf, 2 Stark 24.9. Coch- 

* See Manton v. M.'inton, Dav. Pat. rane v. Smithurst, I Stark. 205. Rex v. 

CaHcs, ,349. Wheele%2 JBarn. & Aid. ,345. 

* Prossley v. Beverley, 9 Barn. & Cr. 63. ® Turner v. Winter, i Term Rep. 602. 

* See Turner v. Winter, 1 Term Rep. ^ 1 Temi Rep. 607. 

602 ; and Campion v. Benyoii, 3 Rrod. & • Bnmton v. Hawkes, 5 B. & Aid. 455. 

Bing. 10. » Sturz v. Dc la Rue, 5 Russ. 322. 



Patents. 

opinion that the specification did not give that degree of full and 
precise information which the public had a right to require. 

As another instance of the accuracy which is required in the spe- 
cification of a patent, the reader is referred to the case of Dcrosne v. 
Fairie, 5 Tyrwhitt’s Rep. 393. 

Some remedy, however, has been attempted against the hardships 
which the extreme strictness of the law in this respect sometimes in- 
duced, by the recent act 5 & 6 Wm. I V. c. 83, the first section of which 
enacts, That any person, who, as grantee, assignee, or otherwise, 
hath obtained or who sliall hereafter obtain letters patent for the sole 
making, exercising, vending, or using of any invention, may, if he 
think fit, enter with the clerk of the patents of England, Scotland, 
or Ireland respectively, as the case may be, (having first obtained 
the leave of her majesty’s attorney-general or solicitor-general in 
case of an English patent, of the lord advocate or solicitor-general of 
Scotland in the case of a Scotch patent, or of her majesty’s attorney 
general or solicitor-general for Ireland in the ease of an Irish patent, 
certified by his fiat and signature) a disclaimer of any part of either 
the title of the invention or of the specification, stating the reason of 
such disclaimer ; or may, with such leave as aforesaid, enter a • 
morandum of an alteration in the said title or specification, not being 
such disclaimer or sueli altia’ation as shall extend the exclusiA'c right 
granted by (he said letters patent ; and such disclaimer or memoran- 
(lum of alteration, being filed by the said clerk of the patents and 
enrolled with the specification, shall be deemed and taken to be part 
of such letters patent or such specification in all courts whatever. 
Provided always, that any person may enter a caveal, in like man- 
ner as caveats are now used to be entered, against sucli disclaimer or 
alteintion ; which caveat being so entered shall give the party enter- 
ing the same a right to have notice of the application being heard by 
the attorney-general or solicitor-general or lord advocate respcctivelj". 
Provided always, that no sucli disclaimer or alteration shall be re- 
ceivable in evidence in any action or suit (save and except in any 
proceeding by scire facias) jiending at the time when such disclaimer 
or altei’ation was enrolled. Provided ahvays, that it shall be lawful 
for the attorney-general <S:c., before granting such fiat, to require the 
party to advertise his disclaimer or alteration in such manner as to 
him shall seem right, and shall (if h*e so require such advertisement) 
certify in Ins fiat that the same has been duly made, 

(). Title (f the Pateiitee . — The right of property w hich a patentee 
lias in his invention is derived from the royal grant, by virtue of 
which a temporary property becomes vested in him. This right of 
property is in the nature of a personal chattel, and is assignable upon 
certain conditions by the terms of the letters patent. The patentee 
may also dispose of it by wdll ; and it will pass to his assigne^es if he 
become a bankrupt or insolvent. It seems to be doubtful w^hether 
a patent may be the subject of a trust. In a case where the question 
arose. Lord Thurlow said,*^ As to making a trust of the patent, there 
may be cases upon the subject, but I do not know of any.”i A pa- 
tentee may erant licences to persons to use and exercise his invention. 

may be made to any number of persons, or must, 
* Exp. O'Reilly, 1 Ves. jun. 128, 
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by analogy to the case of assignment, be restrained to a number not 
greater than live, is not clear. ^ The limit fixed by the letters patent 
in tJiis respect will, upon good grounds being shown, be extended, so 
as to enable the patentee to assign or transfer his patent to a number 
of persons greater than five. 

The term for which the patent is granted may be extended. The 
obtaining this extension w as formerly attended wdth very great expense. 
By the 4th sect, of the 5 & 6 Wra. IV. c. 83, it is enacted, That if any 
person having obtained any letters patent shall advertise in the London 
Gazette three times, and in three London papers, and three times in 
some country paper published in the towm where or near to which lie 
carries on the manufacture of any thing made according to his specifi- 
cation, or near to or in which he resides in case he carry on no such 
manufacture, (or in the county where he carries on such manufacture 
or where he lives in case there shall not be any paper published in 
such town), that he intends to apply to his majesty in council for a pro- 
longation of his term of sole using and vending his invention, and sliall 
petition his majesty in council to that efibet, it sliall be lawful for any 
person to enter a caveat at the Council Office ; and if his majesty 
shall refer the consideration of such petition to the J udicial Committee 
of the Privy Council, and notice shall first be by him given to any 
persons wdio shall have entered such caveat, the petitiornu’ sliall be 
heard by his counsel and w itnesses to ju ove his case, and the persons 
entering caveats sliall likew ise be heard by their counsel and wit- 
nesses ; w hereupon the Judicial Committee may report that a further 
extension of the term in the said letters patent should be granted, not 
exceeding seven years after the expiration of the first term. 

This act provided that no such extension should be granted if the 
application were not made prosecuted with effect belbre the exjii- 
ration of the term originally granted. But this has since been modi- 
fied by the 2 & 3 Viet. c. 67 ; and the J udicial Committee are enabled, 
if they see fit, to entertain any such application, and to report thereon, 
and an extension of the term, or new^ letters patent, may be granted, 
notwithstanding the original term may have expired before the bear- 
ing of the case, if it has not been from the default or neglect of the 
petitioner. It is provided, however, that no such extension or new 
letters patent shall be granted if a petition for the same shall not liave 
been presented before the expiration of the term, nor in case of peti- 
tions presented after the 30th November, 1830, unless such petition 
be presented six calendar months before the exjiiratiou of such term, 
nor in any case unless sufficient reason be shown to the satisfaction 
of the J udicial Committee for the omission to prosecute the applica- 
tion with effect before the expiration of the said term.” 

If money be paid to a patentee for the use of an invention of which 
he believed himself the inventor, and from which the party has de- 
rived benefit, it cannot be recovered back, even although the patent 
should turn out to be void. 

A man cannot have an exclusive right in a subject not protected 
by a patent, so as to prevent the sale of an article under the same 
title by another person, but who does not assume the name and cha- 
racter of the party claiming such right. 

* Se<i Holroyd on Patents, 145. 
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6. Infringement, and the Kennedies for it . — What constitutes in- 
fringement is, generally speaking, a question for a jury. The making 
or using the least part of a manufacture protected by a patent has 
been held to be an infringement ; and a slight departure from the 
specification for the purpose of evasion only would be deemed a fraud 
on the patent. The question would be, whether the mode of working 
adopted by the infringing party is or is not substantially different from 
that used by the patentee. It has been said, that if the thing made by 
another person agree in all its qualities with the invention of the jiatentee, 
that is evidence, until the contrary be shown, of an in- 

fringement ; and that, in absence of evidence to the contrary, a jury 
might fairly so presume it.^ 

In the case of Minter v. Williams,^ it was held, that the mere ex- 
posing for sale in a shop chairs resembling those invented by the plain- 
tiff’ did not amount to an infringement of a patent which granted to 
the plaintiff the sole right to make, use, exercise, and vend his inven- 
tion, and required that no other should make, use, or put in practice 
such invention. 

A remedy may be had for an infringement of a patent both at law and 
in equity. In proceeding at common law, it is necessary to prove the 
letters patent. This is done by the production of them, or of ai* 
exemplification of the enrolment of the specification. Whenever a 
patentee brings an action on his patent, if the novelty or effect of the 
invention be disputed, he must prove the novelty of every part of that 
to which the patent applies, and show in what his invention consists, and 
that he produced the cffi'ct in the manner specified. Slight evidence 
on his part will be sufficient for the latter purpose, as the onus of 
falsifying the specificatioji will be thrown upon the defendant. The 
questions of novelty and utility are each, as we have before observed, 
matters proper for determination by a jury. If there has been an as- 
signment of the patent, the assignee may bring an action, either alone 
or in conjunction with the original patentee. 

For the protection of patentees, the act 5 & 6 Win. IV. c. 83 
gives a penalty of 50/. against a party using the name of a patentee. 
By the 7tli section it is enacted, that if any person shall write, paint, or 
print, or mould, cast, or carve, or engrave, or stamp upon any thing 
made, used, or sold by him, for the sole making or selling of which he 
hath not or shall not have obtained letters patent, the name or any 
imitation of the name of any other person who hath or shall have ob^ 
tained letters patent for the sole making and vending of such thing, 
without leave in writing of such patentee or his assignees ; or if any 
person shall upon such thing, not having been purchased from the 
patentee or some person who purchased it from or under such patentee, 
or not having had the licence or consent in w riting of such patentee or 
his assignee, write, paint, print, mould, cast, carve, engrave, stamp, or 
otherwise mark the word “ patent,” the words letters patent,” or the 
words “ by the king’s patent,” or any words of like kind, meaning, or 
import, with a view of imitating or counterfeiting the stamp, mark, or 
other device of the patentee, ho shall for every such offence be liable 

' Per Lord Ellenborough, in Huddart v. ® 5 Nev. & Man. Rep. 647. 

Grinishaw, Dav. Pat. Cases, 288. ® Taylor v. Hare, 1 New Rep. 270, 
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to a penalty of oO/., one half to his majesty and the other half to the 
person suing for the same. Provided, that nothing herein contained 
shall be construed to extend to subject any person to any penalty in 
r(!spect of stamping or in any way marking the word “ patent'^ upon 
any thing made, for the sole making or vending of whiesh a patent 
obtained shall liave expired. 

With res|)(‘ct to the remedies for the infringement of a patent, several 
alterations are made by th(» same act. By the 5th section it is enacted, 
that in any action against any person for infringing any letters patent, 
the defendant must give notice of any objections on which he means to 
rely at the trial, and he must, at the trial, })rovc those objections. 

On the subje ct of costs, it is enacted by section 0, that in any action 
for infringing letters patent, in taxing the costs thereof regard shall be 
had to the part of such case which has been proved at the trial, which 
shall be certilied by the judge before whom the same shall be had ; and 
the costs of each part of the case shall be given according as either 
party has sirccceilcd or tailed therein, regard l>cing had to the notice 
of objections as well as to the counts in tlie declaration, and wilhout 
regard to the general result of the trial. 

As the law formerly stood, a patentee, though Ik.' had succeeded in 
establishing the validity of his patent in one action or suit, was still in 
secure from being put to the necessity of bringing actions against othej 
infringers. By the 3d section of the new act it is enacted, that if in 
any action or suit in respect of any infringement of a j)atcnt a verdict 
or decree shall pass for the patentee, th(‘ judge may grant a certificate, 
that the validity of the patent came in quesiion before him ; which cer- 
tificate being giv(in in evidence in any othei* suit or action touching the 
patent, shall entitle the patentee, upon a veu'dict in his favour to 
receive treble costs, unless the judge shall certify that lui ought not to 
have such .costs. 

Tlie relief afforded by a court of equity in cases of this nature is 
by granting an injuiietiou to restrain ti;c iufriiigeineut. The [irinciple 
upon which that relief* is afforded is tiuis stated by Lord Eldon : 

Where a jiatcnt has been granted, and an exclusive possession of 
some duration has been enjoj^ed under it, the (^ourt will interjiose its 
injunction without putting the party previously to establisli the validity 
of his patent by an action at law. But where the patent is hut of 
yesterday, or it is shown that there is no good specification, or other- 
wise that the patent ought not to liavc* been granted, the court will not, 
from its owm notions resjiecting the matter in dispute, act uiion the 
presumed validity or invalidity of the patent, without the l ight having 
been ascertained by a previous trial, but will send the jiatentee to 
establish the validity of his patent in a court of law before it will 
grant him the benefit of an injunction.’’^ Upon an application for an 
injunction, the affidavits must state particularly in what the alleged 
infringement consists, and that the party believes, at the time when he 
makes the applicaikm, that the invention was new, or had never 
been practised in this kingdom at the date of the patent. It is not 
enough that he believed it to be new at the time when, the patent was 
taken out,^ 

* tlill V. Tliompson, ,‘i Mt*r. 0-M. 
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If the court of chancery obliges the patentee to establish his right 
at law, and he accordingly brings an action and obtains a vc diet, 
he may apply to the court of chancery to revive the injunction (which 
was granted ex parte in the first instance, and was suspended till the 
action was brought); but if it appear that the defendant intends to 
move for a new trial of the action, the injunction will not be revived, 
but the matter will stand over until the result of the application for a 
new trial be known. The party against whom the application to re- 
vive is made, will in some cases be directed to keep an account cf the 
proceeds of the working of the patent during the discontinuance of 
the injunction, in order that, if it shall finally turn out that the plaintiff 
has a right to the protection he seeks, amends may be made for the injury 
occasioned b}?^ him. Should the plaintiff not siiccecMl in establishing 
his right at law, the defendant may apply to the court of chancery for 
iIk; costs and exj>ences there sustained by him ‘‘ upon an allegation of 
l ight which cannot be supported.” The court will grant an injunction 
to restrain the sale, both before and after the expiration of the term 
limited by the patent, of machines piratically manufactured while the pa- 
tent was in force. ^ If there are various infringements of a patent by vari- 
ous parties, and the ])ateiitce intends to seek the protection of the court 
of chancery, he must file separate bills against each party infringing.- 

7. It now only remains to say a few' words upon w hat will avoid a 
patent, and Itoiv it mat/ he enneeUed. By tiie letters patent it is 
declared, tliat if it shall appear to the queen or her council that the 
grant is contrary to law', or pr<‘judiciai or inconvenient to tlic queen’s 
subjects in general, or that the invention is not a new’ inventiem, or not 
invented by the jiatentee, or if the patentee shall assign to more than 
five persons &e., then the patent shall be void. If a patent is iin- 
p(‘ached on the ground of its being prejudicial or inconvenient to the 
public, it will not be sufficient to state in general ternoi that it is so; 
luit it must be stated in what respect it is so, in order that the party 
may be jiroparcd to answ'cr it.'* If a misreju’esentation is made to the 
crown, either as to the novelty of the invention or otiiorwise, the 
patent will be considered void.-^ The process by wdiicb a void patent 
is earieelled, is by obtaining wdiat is termed a scire facias, w hich is 
an original w rit issuing out of cbanceiw, directed to the sheriff*, and 
l eturnahle in the Petty Bag Office; or it may be brought in the Queen's 
Bench ; and if returnable there, the Queen’s Bench only has jurisdiction 
to examine the irregularity of tlie issuing, the return, &c.^ In suing out 
a scire facias by a subject, the course is, to present a petition or me- 
morial to the queen, and to obtain a w^arrant thereon to the attorney 
general, wdio will grant bis fiat for suing it out. The matter is tried 
l)y a jury in the Queen’s Bench. If the patent is held void, it is de- 
livered u]) to be cancelled, and a vacatur entered upon the enrolment 
of it;^> of w hich entry a certificate should be obtained by the party at 
whose instance the patent has been avoided. 

^ Crossley V. Bevorley, 1 Hubs & Myl. '* Bloxham v. Elsee, 3 Car. & rayne,G. 
BiG. ® Holroyd on Patents, 183. 

- Dilly V. Doig,2 Ves. J. •• Holroyd, 187. Soe further on thi^oi-nt 

» See Bc‘x v. Arkwright, l)av. Pat. Ca. Rex v. Arkwright, ubi sup.; and Tidd’s 
128, when this question of ineoiiveniencc Practice, 1123. 
u-an very fully discussed. 
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CHAPTER XIX. 

<9f fis iprerosattbe, anlr Ctijstom^ 

A SECOND mode of acquiring a title to thingr? personal is by Pre- 
rogative, whereby a right may accrue either to the crown itself, or to 
sucli as claim under it, as by the queen's grant, or by prescription, 
which supposes an ancient grant.' Of this nature are all trihutes^ 
taxes, and customs, whether constitutionally inherent in the crown, or 
occasionally created by act of parliament. In these the crown acquires, 
and the subject loses, a property the instant they become due. 

If the title of the crown and that of a subject to any chattel, be it 
real or personal, concur, the crown will have the w'hole (unless it admit 
of being divided or separated), because the crown cannot have a joint 
property with any person in an entire chattel. 

To this head may be referred all forfeitures, fines, and amercia- 
ments, due to the queen or her grantee, either by ancient prerogative or 
particular statutes. 

There are two other instances of title by prerogative, namely, the 
prerogative copyrights, and the property in such animals as are 
known by the denomination of game, with the right of pursuing and 
destroying them ; but the former has been already considered in the 
preceding chapter, when treating of copyrights in general, and the 
latter will be fully discussed in a subsequent part of the work. 

III. Forfeiture is another method whereby a title to personal 
chattels may be lost or acquired. The cases in which a total forfeiture 
of goods and chattels ensues are thus enumerated by Blackstone: 
by a conviction of high treason or misprision of treason, of felony in 
general, and particularly of felony do se, of manslaughter, nay, 
even of excusable homicide; by outlawry for treason or felony; by 
conviction of larceny ; by fl ight in treason or felony, even though the party 
be acquitted of the fact; by standing mute when arraigned of felony; 
by drawing a w^eapon on a judge, or striking any one in the presence 
of the queen's courts; by preemunire; by pretended prophecies, upon 
a second conviction ; by owling ; by the residing abroad of artificers ; and 
by challenging to fight on account of money won at gaming. 

This forfeiture commences fi*om the time of conviction, not from 
the time of cotnmitting the ofience, as in forfeitures of real property. 
Part, or the whole, of the offender’s goods may be expended in main- 
taining him betw'een the time of his committing the fact and his con- 
viction; but a fraudulent conveyance of them, with intention to de- 
feat the interest of the crown, would be void.* So all property to 
which a felon who is sentenced to transportation may become entitled 
before the completion of his punishment, or a remission thereof, is also 
forfeited to the crown.’ The principal enactments upon this subject 

‘ Ante^ 38. * Roberts v. Walker, I Russ & Myl. 752. 

• Jones V. Ashurst, Skinner, 357. 
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are the 4 Geo. I, c. 11 (the foundation of the law of transportation) ; 
the 8 Geo. III. c. 15; the 5 Geo. IV. c. 94 ; the 6 Geo. IV. c. 25 ; 
the 7 & 8 Geo. IV. c. 29 ; the 9 Geo. IV. c. 32 ; the 2 & 3 Wm. IV, 
c. 62 ; and the 3 & 4 Win. IV. c. 44. 

The law upon this subject as applied to chattels real will be found 
in another part of this woidt.^ 

IV. Custom. — A fourth method of acquiring property in things 
personal is by custom ; whereby a right vests in some particular persons, 
either by the local usage of some particular place, or by the 
almost general and universal usage of the kingdom. Of the many and 
various kinds of customs which may entitle a man to a chattel in- 
terest, two only appear to demand our attention, viz., heriots and 
heir-looms. 

We have before alluded to the subject of heriots we may, how- 
ever, observe here, that heriots are divided into^wo sorts, — heriot 
service, and heriot custom. The former is such as is due upon a 
special reservation in a grant or lease of lands, and therefore amounts 
to little more than a mere rent ; the latter arises upon no special 
reservation whatever, but depends merely upon immemorial usage or 
custom. 

The heriot which is due to the lord of a manor upon the death of a 
tenant, whether in fee, for life, for years, or at will, is usually the best 
animal of which the tenant was possessed at the tbne of his death,^ 
Which is the best animal may be ascertained by the lord himself, and 
he may take wliich he pleases. Sometimes a sum certain is payable 
to the lord in lieu of the heriot. The heriot is due only on the death 
of a person dying solely seised ; therefore it would not be due on the 
death of a coparcener, because all the coparceners make but one 
tenant to the lord, though on the death of the survivor of several par- 
ceners it will be due. It is due on the death of each of several tenants 
in common^ because, as we have already seen, each is solely seised of 
his share. On the death of a feme covert no heriot can be taken, 
because she can have no ownership in things personal ; but if the wife 
die in the life-time of her husband, and the husband be entitled to his 
curtesy, a heriot will be due on his death, as he would then die tenant 
to the lord,^ If the husband die in the wife’s life time, no heriot w ill 
be due on his death, because the wife wdll continue tenant to the 
lord. A heriot is not due on the death of a cestuique trust, though it 
is on the death of the trustee, because he, and not the cestuique trust, is 
tenant to the lord. A heriot is due on the death of a reversioner, on 
the ground that an estate in reversion is a tenement as much as a par- 
ticular estate. The property in a heriot is vested in the lord imme- 
diately on the death of the tenant ; and he may seize it, or bring an 
action of trover for the recovery of it. A heriot may be due as well upon 
alienation by as upon the death of the tenant, but there must be a custom 
authorizing it. If a tenant aliene part of his lands to one person and 
part to another, a heriot will be due on each respective alienation.^ 

1 A nie, 562. * A nte, 502. ♦ 2 Inst. 301 . 

= Or it may be the best inanimate thing * See Attree v. Scott, 6 East, 47 5. 

t lie tenant died possessed of, as a jewel, or a Garland v. Schyll, 2 Bing. 273. 
piece of plate. 
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Mof tuaries are a species of ecclesiastical heriot, being a customary 
gift claimed by and due to the minister, in some parishes, on the death 
of his parishioners. The sum to be paid is regulated by the statute 
21 Hen. VIII. c. 6. 

Heir-looms are such goods and personal chattels as (contrary to 
the nature of chattels in general) go by special custom to the heir 
along with the inheritance, and not to the executor of the last pro- 
prietor. They are, generally speaking, such tilings as cannot be 
taken away without dismembering the freehold ; at the same time 
carriages, household furniture, books, pictures, and jewels may also 
})G heir-looms. The jewels of the crown are heir-looms ; so are charters 
and deeds, court-rolls, and other evidences of the land, with the chests 
which contain them. 

Heir-looms cannot be devised away from the heir; and they are not 
in general liable toibe taken in execution for debt, though there is an 
instance of their having heen so taken. ^ 

There are other personal chattels w'hich also descend to the heir 
in the nature of heir-looms, as a monument or tombstone in a cliureh, 
the coat-armour of his ancestors, with the j)ennon8 and other ensigns 
of honour there hung up. Pews in a church are of this nature also, 
and may descend from ancestor to heir by immemorial usage. 


CHAPTER XX. 

®f QTtta bs Sbucc^jSjSton, ittarriage, antr Sttbsmen^. 

We shall now consider the fifth species of title to chattels personal, 
viz., by Succession. This mode is, strictly speaking, applicable ordy 
to cor{)orations aggregate, as dean and chapter, mayor and common- 
alty, or the like, in which one set of men may, by succeeding anotln r 
set, acquire a property in all the goods, moveables, and other chattels 
of the corporation ; the reason whereof is, that, in judgment of law, 
a corporation never dies. Upon this principle a gift to such corpora- 
tion, either of lands or chattels, vests an absolute property in them so 
long as the corporation subsists, even although the w^ords their suc- 
cessors ” be not contained in the gift. But with respect to a corporation 
sole properly so called, such as a bishop or a parson, no chattel interest 
can regularly go in succession, unless in the case of a sole corporation 
representing a number of persons, as the master of a hospital. There- 
fore, if a lease for years he made to a bishop and his successors, his 
executors or administrators, and not his successors, shall have it. This 
rule, however, admits of two exceptions : the one in the case of the 
queen, in whom a chattel may vest by a grant of it formerly made to a 
preceding king and his successors ; the other, where, by custom, some 
particulai' corporation sole has acquired a power of taking particulai 

' Foley V. Burnell, 4 Bro. Par. Cases, 319, 
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iiliattel interests in succession. If lands are given to a corporate 
body, and it be dissolved, they will revert to the donor. 

VI. Marriage. — Another mode of acquiring a title to personal 
chattels is by marriage, whereby, in the words of Sir W. Blackstone, 
those chattels which belonged formerly to the wife are by act of law 
vested in the husband, with the same degree of property and with the 
same powers as the wife when sole had over them.’^ As this subject 
has been already entered into at length in a former part of this work, 
it does not appear necessary to make any further observations upon it 
in this place. 

VII. Judgment. — Another mode of acquiring a property in per- 
sonal chattels is by a judgment in consequence of some suit or action 
in a court of justice. Of this nature arc damages awarded by a jury 
as a compensation or satisfaction for any injury done to one person 
by another, or for a breach or non-performance of a covenant ; though, 
strictly speaking, in the latter case the right to the damages is not 
given, but only dejined by the verdict of the jury, because the party 
acquired a right to some damages immediately upon the injury being 
done or breach committed. 

To this princii)le also may be referred the title to the costs and ex- 
})enees of an action or suit, which are arbitrary, and rest entirely in the 
discretion of the judge, who, after considering the circumstances of 
the case and the conduct of the parties, determines whether any, and 
what, costs are to be paid, and by whom. 


CHAPTER XXI. 

atilr <Srattti8« 

A Gift and a Grant are thus distinguished from each other: Q.gift 
is always gratuitous, or, in other words, is not founded upon any con- 
sideration either of money or blood ; a grant, on the contrary, is always 
founded upon some consideration or equivalent. 

The law upon the subject of voluntary conveyances and settlements 
of property has been already treated of in another part of this work;' 
it will be sufficient, therefore, here to observe, tliat settlements of 
personal property are not within the 27 Eliz. c. 4,^ and therefore a 
subsequent purchaser cannot rely upon this statute for protection 
against a voluntary settlement of such property. 

A true and proper gift or grant of personal chattels is accompanied 
with delivery of possession, and takes effect immediately; thougn such 
delivery is not, strictly speaking, necessary. It is a general principle 

» See ante^ 388, 574 

* Though Q& to leasehold estates this point seems to Ije doubtful. 
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of law, applicable as well to gifts and grants of real as of perse r al 
property, that a man is always estopped by his own deed, and that he 
cannot do any-act in derogation of his own grant. There are, however, 
some exceptions to this general rule, arising for the most part out of 
the circumstances under which the gift or grant is made; as, for 
example, if the donor or grantor were at the time under any incapacity, 
as infancy, lunacy, coverture, duress, or the like, or if he were drawn 
in, circumvented, or imposed upon by false pretences, inebriety (caused 
by the grantee or by his contrivance), or surprise. 

As to infancy, lunacy, and coverture, w’e may observe, that guar- 
dians, committees, and husbands are now enabled to do any acts on 
behalf of infants, lunatics, and ferae coverts, ^ and such acts will of 
course be good and valid. 

A deed of gift obtained by an agent from his employer, or indeed 
by any person who from circumstances attending his connexion with 
the party from whom the gift proceeds, may be supposed to have 
exercised any undue influence over him, is looked upon by courts of* 
equity with considerable jealousy and suspicion; and if the validity 
of it be disputed on the ground of undue influence, the donee will 
be required to prove to the satisfaction of the court that the gift was 
properly obtained, and that the donor executed the deed of gift 
voluntarily, and with a full knowledge of its nature, effects, and 
consequences. 

So a conveyance obtained from a party in ignorance of his rights by 
a party who had notice of such rights, or upon a misrepresentation of 
the circumstances of the property, will be set aside by a coui't of 
equity. If the inadequacy of the consideration in a deed be extreme, a 
court of equity will relieve against it^ not, upon the ground of the 
inadequacy of the consideration merely, but upon that ofjraud, which 
the court will consider to be shewn by the extreme inadequacy of 
the consideration. In cases of fraud in procuring a deed, time, in 
order to bar the remedy, will not begin to run, till the party defrauded 
acquires a knowledge of the facts constituting the fraud. 

Before concluding the present subject, we may say a few words 
upon that species of gift which is made by a party when in extremis, 
or, as it is termed, a donatio mortis caiisd. To the validity of a gift 
of this nature, it is essential that it be made by the party in his 
last illness, because in the event of his recovery the property reverts 
to him. A donatio mortis causa cannot be made by mere parol: an 
actual delivery is indispensable to vest the property, if the subject 
matter be capable of actual delivery; or, if not, there must be some- 
thing done amounting to a constructive delivery in law. Generally 
speaKing, a chose in action cannot be disposed of in this manner; 
though, it seems, there may be such a gift of a bond,® unless it be a 
bond given as a collateral security for money due on mortgage, in 
which case the mortgage itself cannot, so neither can the bond for 
securing it, be made the subject of such a gift. 

> In Thompson v. Hoffei man (4 Dm. from all suspicion, such as to leave no rea- 
&War. 285), SirEdw. Sugden C. observed, sonable doubt of its truth and ^ave a 
When a clergyman attends upon a person decree for the plaintiff^ who w'as adminis- 
in his last moments, and sets up a gift from trator of the goods of the deceased. ISee 
the dying man to himself, the evidence of also Huguenin v. Dusely, 14 Ve8.273 ; and 
the transaction ought to be perfectly free Norton v. Uelly, 2 Eden. 28o. 
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CHAPTER XXII. 

®f Contrartis^ 

I. Of Contracts in General. 

The term contract^ in its most extensive signification, comprises 
every description of agreement, obligation, or legal tie, by which one 
party binds himself, or becomes bound, expressly or impliedly, to 
another, to pay a sum of money, or to perform or not to perform any 
particular act; though, in a familiar sense, it is most frequently applied 
to agreements not under seal. A contract differs from a gift or grant 
in this respect, that whereas the latter vests a property in possession, 
the former usually vests a property in action. 

Contracts, then, in the larger sense of the word, are of three descrip- 
tions: 1. Contracts or obligations of record; 2. Specialties, or contracts 
under seal; and 3. Simple contracts, or agreements not under seal. 

1. Contracts of Record are judgments, recognizances, statutes 
merchant, and statutes staple ; which are of a superior force, as being 
founded upon the authority, and having received tlie sanction, of a court 
of record. These obligations bind the land ; their existence is in general 
triable only by an inspection of the record itself; and no consideration 
is necessary to render tliem binding. They cannot be impeached by 
the parties themselves, even for a defect apparent on the face of them, 
except by writ of error. When, however, they have been obtained by 
any irregularity of practice, the court in which the action is pending 
has, of course, the power to set them aside; but they cannot, whilst 
in force, be impugned by the parties by pleading. In general, the 
record precludes all inquiry into any illegality of the consideration 
or fraud in the transaction ; except that third persons, affected by £t 
fraudulent judgment, may impeach it in pleading, or treat it as void. 

2. Specialties, or Contracts under Seal, such as deeds, bonds, 
indentures, &c., are instruments not merely in writing, but sealed and 
delivered over as deeds, by the party bound, to or for the benefit of the 
person to whom the liability is incurred; such sealing and deliveiy 
being a particular form and ceremony which alter the nature and 
operation of the agreement. Neither a* date, nor, at the common law, 
even the signature of the party, is essential to the validity of a deed ; 
but neither the sealing nor delivery can be dispensed with. Of these 
instruments we have already spoken when treating of the alienation 
of real property ; little, therefore, remains to be said concerning them 
in this place. 

All transfers of incorporeal hereditaments must be by deed. In- 
deed, there are few transactions connected with real property which do 
not require this more formal mode of contract. Leases, when required 
to be in writing, and all assignments of any chattel interest (not being 
copyhold) in any tenements or hereditaments, are now void at law 
unless evidenced by deed . — 1 & 8 Vic. c. 106. But, except where it 
is expressly directed by the legislature, a conveyance nnder seal seems 
not to be required for the transfer of personal property, 

4 L 
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A deed cannot be assigned, so af to confer a right of action in the 
name of the assignee, except in cases provided for by the legislature^ 
as by the statute 32 Hen. VlII. c. 34, with respect to the assignment 
of real estates. Bonds are not in general assignable ; but a court of 
law will so far recognize the assignment of a bond, that if the original 
obligee release the debt after notice to the obligor of the assignment, 
it will set the release aside ; for the assignment of the interest amounts 
to a covenant that the assignee shall receive the amount secured. 

The principal points in which a deed differs in its legal effect from 
a simple contract are, 1st, That the absence of a consideration consti- 
tutes no defence at law to an action on the former instrument: for 
though in equity relief may sometimes be obtained in cases of surprise 
or catching bargains, or in favour of creditors, yet the mere circum- 
stance of a bond or deed having been given voluntarily and without 
adequate inducement constitutes no ground, even in equity, for re- 
lieving the party himself ; whereas, in support of any proceeding on a 
simple contract, the creditor must prove tliat it was founded on a 
sufEcient consideration. And though the defendant, in an action on 
a deed, is at liberty to avail himself of any illegalittj in the consider- 
ation or in the transaction itself, yet it is incumbent on him to state 
the objection with precision in pleading. 

2dly, In pleading a deed, it is not necessary to shew that it was 
founded on any consideration, except in setting forth conveyances under 
the Statute of Uses ; whereas a declaration on a simple contract could 
not be sustained, even after a verdict, unless it appeared upon the record 
that there was a consideration co-extensivc with the promise. 

3dly, The party to a deed is in most cases precluded from contro- 
verting any statement contained in its recitals, and cannot show that it 
was executed with a different intent or object from that whieli the deed 
itself imports, except in cases of fraud, duress, or illegality. 

4tbly, The efficacy of a stipulation by deed cannot be affected or 
controlled at law by any subsequent simple contract; nor can the 
party be discharged or released from the obligation of a deed by any 
posterior contract, unless by release under seal. 

5thly, A deed binds the heir when named ; and a devisee of real 
estate may be sued in debt, though not in covenant, on such an instru- 
ment; whereas a simple contract creditor has no remedy at law 
in any case against the real estate of his deceased debtor, nor till very 
recently could, relief be obtained in equity, except in some special 
instances by marshalling the assets, or where the creditor died a trader. 
Now, however, by the 3 & 4 Wm. IV. c. 104, it is enacted, that the 
i*eal estales of deceased debtors (whether freehold, customaryhold, or 
copyhold) shall be assets, to be administered in courts of equity, for 
the payment of their just debts, as well those due on simple contract as 
on specialty ; and the heirs and devisees of such debtors shall be liable 
to the same suits by simple contract creditors as they were formerly 
liable to at the suit of creditors by specialty where the heirs were 
bound; provided that all creditors by specialty where the heirs are 
bound shall receive their debts in full, berore simple contract creditors, 
or creditors by specialty where the heirs are not bound, shall be paid 
any part of their demands. 
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6thly, A deed is not bound by the Statute of Limitations, 21 Jac. I. 
c. 16, which requires a simple contract to be sued for within six years 
after the cause of action accrued. Till the passing of the recent act, 
3 & 4 Wm. IV. c. 52, there was no limitation to a specialty or matter of 
record, though the courts usually presumed thorn to be satisfied where 
there was no interest paid or acknowledgment given within twenty years. 

The difference between a recognizance and a deed or instrument 
under seal is this, — that the former is equivalent to a judgment, and 
entitles the creditor to execution; the latter is only a chose in action, 
to be enforced through the intervention of legal proceedings in a court 
of justice. 

3. Simple Contracts include not only all parol or verbal contracts 
strictly so called, but also such as are reduced into writing, if not spe- 
cialties or matters of record. This is the most usual mode of contract- 
ing ; and to them we shall principally direct our attention in the fol- 
lowing observations. 

II. Of the Nature and Requisites of a Contract. 

A simple contract is defined to be “ an agreement, upon sufficient 
consideration, to do or not to do a particular thing or, to state it 
more particularly, it is the mutual assent of two or more persons com- 
petent to contract, founded on a sufiScierit inducement or consideration, 
to do a certain act, or to omit the doing of a certain act, such act or 
omission not being contrary to law, justice, morality, or public policy. 

Tlie difference between what is clearly specified in tlie contract and 
that which is to be supplied by construction is generally distinguished 
by the terms express contract and implied contract. As if a man 
agree wdth another for a specific object, all necessary incidentals are 
implied, though not expressed. If the expressed contract is, that A 
will employ B to do certain work, and B agrees to do it, this is binding 
upon both; and it is implied that B will use good materials, and per- 
form his work in a sufficient manner, and tliat A will pay for the per- 
formance at the usual prices for that kind of work ; and an action will 
lie for a breach of the implied as well as of the expressed part of the 
contract. 

A contract also may be executed, as if A agree to change hoi*ses 
with B, and they do it immediately, in which case the possession and 
the right are transferred together ; or it may be executory, as if they 
agree to cliange at some future time, in whicli case tlje right only vests, 
and their reciprocal property in the thing agreed to be exchanged is 
not in possession, but in action. 

To the validity of a contract are necessary, I. The assent of parties 
capable of contracting ; 2. A good consideration ; 3. That the thing 
contracted to be done be not illegal. 

As to the (Lssent of the parties. Generally speaking, nothing short of 
a promise, express or implied, by the party charged, arid accepted by the 
person claiming the benefit of such promise, will be sufficient to raise 
a contract. No contract is raised by a mere ex-parte affirmation in 
discourse, or by a mere overture or offer to enter into an agreement, 
not definitely and expressly assented to by both parties. 

The assent must be mutual. It has been decided, that if one party 
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to an agreement be not bound on his part to do the act which forms 
the subject matter of the agreement, the agreement is void for want of 
mutuality ; but, notwithstanding the rule thus laid down, it is clear 
law, that an infant may sue upon his contract, although he cannot be 
sued upon it. 

The assent of a party to a contract may be implied from his acts, 
as, to instance one case only in addition to those already mentioned, 
if a banker have sufficient funds of a customer in his hands, an agree- 
ment on the part of the banker to pay a check drawn by his customer 
will be implied.' Such assent may also be implied from the circum- 
stance of a party being cognisant of the general usage or custom of 
any particular trade or place; but such usage or custom must be 
shown to be universal.* 

Of the Consideration , — A consideration of some sort or other is 
so absolutely necessary to the formation of a contract, that a promise 
or agreement, not under seal, to do or pay any thing on one side, with- 
out any recompence or consideration on the other, is totally void at 
law ; nor will a court of equity lend its assistance to the enforcing of 
it. Such gratuitous undertakings may be rendered binding by the exe- 
cution of a deed under seal, which impoi'ts deliberation in the making; 
but as to simple contracts, the rule seems to be almost without excep- 
tion, that some consideration for making, or some motive or inducement 
to make the promise upon which the party is charged, must exist, and 
that although the contract be reduced to writing, or else the promise 
is void, and no action can be maintained thereon. "Sven in the instance 
of bills of exchange and promissory notes, although the legislature and 
the courts have ever evinced the most anxious desire to encourage and 
facilitate their circulation, a consideration is held to be essential; and 
in an action between the immediate parties to such an instrument, as 
between the drawer and acceptor, or between an indorser and his in- 
dorsee, the consideration may be inquired into, and if it be proved 
that the plaintiff gave and the defendant received no value, the action 
will fail. The exceptions in favour of these instruments are, 1st, That 
a good consideration will always be presumed, unless the contrary be 
proved, and that even between the immediate parties; wliereas in gene- 
ral, in an action upon a simple contract, the plaintiff must allege and 
prove consideration ; and 2dly, That as regards a subsequent indorsee, 
who took the bill or note for value, the want of a consideration between 
the original or other parties is immaterial. 

We have already seen, that considerations, as they relate to deeds 
under seal, are divided into good and vahiahle considerations; that 
the former are those of blood or of natural love and affection, and 
the latter are such as money, marriage, and the like. The distinc- 
tion between a good and a valuable consideration is this, that a good 
consideration makes the instrument good as between the parties, but a 
valuable consideration makes it effectual against a subsequent pur- 
chaser: the former will not hold against creditors, if calcuhited to 
defraud them ; the latter cannot, in general, be impeached. But the 
term good consideration, as thus applied to deeds, does not hold in re- 

* Marzetti v. WHliamB, I Barn. & Aid. • See Roberts v. Havelock, 3 Bar» 

Aid. 404. 
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lation to simple contracts ; to simport which, relationship or natural 
love or affection will not be a sumcient consideration* 

Where, however, a legal consideration exists, it will be sufBcient, 
although not adequate in point of value, the law having no means of 
deciding upon this matter. Slight services conferred by the plaintiff 
on the defendant, or at his request upon a third person, have been held 
sufficient to support an engagement. Even in equity, inadequacy of con- 
sideration is in general, of itself, no ground for impeaching a contract. 
If the folly of the contract be extremely gross, this circumstance will 
tend, if there be other facts in corroboration, to establish the case for 
relief on the ground oi fraud; but mere folly and weakness, or want 
of judgment, will not defeat a contract even in equity. 

The main rule, in regard to the sufficiency of’ the consideration, 
seems to be, that it arise either, Ist, by reason of a benefit resulting 
to the party promising, or at his request to a third person, by the 
act of tne promisee ; or 2dly, on occasion of the latter sustaining any 
loss or inconvenience, or subjecting himself to any charge or obligation 
at the instance of the person making the promise, although such person 
obtains no advantage therefrom. Thus, it has been decided to be a 
sufficient consideration for a promise, that one person undertook to 
endeavour to perform an act at another’s request.^ An agreement 
to forbear for a certain time to institute or prosecute legal or equit- 
able proceedings for a wellfounded demand^ and one which is sus- 
tainable at law or in equity, is sufficient consideration for the pro- 
mise of the debtor or a third person to pay the debt, or do any other 
act. The entrusting a party with property is a consideration in itself for 
his promise, that if he act upon the trust, he will faithfully discharge 
it. 2 The assignment of a debt, even of an uncertain amount, due from 
a third person is a sufficient consideration for a promise by the assignee.* 
A consideration which has for its object the prevention of litigation 
and the settlement of disputes between parties, is also sufficient to 
support a contract, as in the case of a mutual submission of differences 
between parties to arbitration ; but such submission must be mutually 
binding, or the consideration fails. The giving up a suit or proceedings 
instituted to try a question respecting which the Jaw is doubtful, 
is a good consideration for a promise to pay a stipulated sum. A mere 
promise to do an act at some future period is, even if the act be not 
done, a sufficient consideration, on the gj*ound that it subjects the party 
to a charge and obligation he would not otherwise have incurred. But 
there must, in such a case, be a reciprocity of obligation ; for if the 
promise of one party be not binding on him, the other party is not 
in general bound by his agreement. A mere moral obligation to pay 
a demand or perform a duty is in many cases a sufficient consideration 
for an express promise,^ although no legal liability existed at the time 
of making such promise ; as in the case of a promise by a man, after 
he has attained twenty-one years of age, to pay a debt contracted by 
him when an infant, and which by law he was not liable to pay. 

No contract can arise upon a consideration the performance of which 

‘ Gurnons v. Hodges, Yelv. 11 ; Lamp- • Piice v. Seaman, 4 B. & C. 628. 
leigh V. Braithwait, Hobart, 105. ** Per Lord Tenterden, 2 Bam. & Aid. 

* Coggs V. Barnard, Ha^. 909. 811. 
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is naturally impossible ; but a promise is not void against the party who 
makes it merely because its execution is improbable or difficult. 

In what cases a Contract is required to he in Writing , — We have 
shown, that, to constitute a valid agreement not under seal, there must 
be the mutual assent of both parties, that each party must be bound 
by the contract in regard to those things which he is to perform, and that 
it must be founded on a valid consideration. Where the contract, there- 
fore, is required by the Statute of Frauds to be in writing, it is essential 
that all those matters should appear on the face of the document or me- 
morandum constituting the agreement; and in all cases, where the con- 
tract is in writing, though not absolutely required to be so, it is advisa- 
ble that it should comprehend all those matters which are essential to 
give it validity, and that it should clearly and expressly state the 
stipulations of the parties ; for much difficulty frequently occurs in the 
production of parol evidence to supply omissions in or afford explana- 
tion of such instruments. 

In general, however, simple contracts need not be in writing. Where 
there is no special prohibition to the contrary, or where written evidence 
of the promise or contract is not required, an agreement is valid, 
though it be merely verbal. But the statute 29 Car. II. c. 3, (usually 
called the Statute of Frauds) requires in a great variety of cases that 
contracts should be in writing, and signed by the party to be charged 
thereon, or his agent lawfully authorized. 

The first section of this statute enacts, “ That all leases, estates, in- 
terests of freehold, or terms of years, or any uncertain interests, of, in, 
or out of any messuages, manors, lands, tenements, or hereditaments, 
made and created by livery of seisin only, or by parol, and not put 
into writing by the parties so making or creating the same, or their 
agents thereunto lawfully authorized by writing, shall have the effect of 
leases or estates at will, any consideration for making such parol leases 
or estates notwithstanding.” But the second section excepts all leases 
not exceeding the term of three years, wdiere the rent reserved amounts 
to two-thirds of the improved value. 

By the third section, no leases, estates, or interests, either of free- 
hold, or terms of years, or any uncertain interest, (not being copyhold 
or customary interest) of, in, to, or out of any messuages, manors, 
lands, tenements, or hereditaments, shall be assigned, granted, or sur- 
rendered, unless by deed or note in writing signed by the parties or their 
agents lawfully authorized by writing, or by act or operation of law. 

The fourth section of the act provides, that no action shall be brought, 
1st, To charge any executor or administrator upon any special promise 
to answer damages out of his owui estate ; or 2dly, to charge any de- 
fendant upon any special promise to answer for the debt, default, or 
miscarriage of another person ; or 3dly, to charge any person upon any 
agreement made upon consideration of marriage; or 4thly, upon any 
contract or sale of lands, tenements, hereditaments, or any interest in 
or concerning them ; or 5thly, upon any agreement that is not to he 
performed within the space of one year from the making thereof; 
unless the agreement upon which such action shall be brought, or some 
memorandum or note thereof shall be in writing, and signed by the 

{ >arty to be charged therewith, or some other person thereunto by him 
awfully authorized. 
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The 17th section (which is explained by the 9 Geo* IV. c. 14) re- 
lates to contracts for the sale of goods of the price of ten pounds or 
upwards, which are also required to be in writing and similarly signed. 

With respect to that part of the 4th section which relates to 
agreements not to he performed within a year^ we may observe, that 
it extends to all contracts which are not to be carried into full and 
complete operation within one year from the making thereof; and the 
provisions of the statute render a parol contract void, if it appear to 
have been the understanding of the parties at the time that it was not 
to be completed within a year. It does not, however, refer to cases in 
which the promise made may probably be performed within a year, 
and the performance depends upon a contingency. Thus, a promise 
to leave a person a sum of money by will need not be in writing. 

A contract for the sale of goods must be in writing, although at the 
time of the bargain it be uncertain whether the price will amount to 
ten pounds. A 

A contract for the sale of timber, grass, potatoes, &c. growing upon 
the land, where the timber, grass, &c., and not any interest in or right 
to the land, is the subject matter of the contract, need not be in writing. * 

The statute does not require a formal agreement drawn up with 
technical precision. Any memorandum under the hand of the party, 
expressing that he had entered into the agreement, and shewing the 
terms thereof, is sufficient, although it be merely a recognition or 
adoption of the prior parol contract. Thus, a letter in answer and re- 
ferring to a letter of the plaintiff which stated the terms of the contract, 
and by which letter the defendant recognized the bargain, though he 
excused the performantie, was held to be a sufficient compliance with 
the act. If a correspondence, however, amount merely to a treaty ^ it 
will not sustain an action or suit. The main requisites in the forma- 
tion of a contract by letter may be thus shortly stated : where one man 
makes an offer to another to sell for so much, and the other closes wdth 
the terms of his offer; which must be done by simply accepting the offer, 
without the introduction of any new terms. There must be a fair un^ 
derstanding on the part of each as to what is to be the purchase money, 
and how it is to be paid, and also a reasonable description of the sub- 
ject matter of the bargain. The same construction, indeed, will be put 
upon a letter or series of letters, that would be applied to the case of a 
formal instrument. 

As to the dgnature of the agreement. The statute requires the 
agreement to be signed by the party to be charged, or by some person 
thereunto by him lawfully authorized. W e have already seen that at law 
a party who has signed an agreement is bound by it, although the other 
party may not have signed it. It is now settled by a series of deci- 
sions, that in equity a contract signed by one party onljr is binding 
upon the party signing; and therefore if a bill for specific perform- 
ance of an agreement be brought against a party who has signed the 
agreement, he will be bound by it, although the other party did not 
sign it, as the agreement is signed by the party to be charged. In a 
recent case, where the defendant purchased certain leasehold premises 
at an auction, and signed a memorandum of the purchase on the back 

* Watts V. Friend, 10 B & C. 446. • Anon. 1 Raym. 182. 
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of a paper containing the particulars of the premises^ the name of the 
owner; and the conditions of sale; it was held that he was bound by 
this contract; although it was not signed by the vendor.^ 

It seems to be immaterial; for the purpose of signature, in what part of 
the instrument the name of the party is found. IMius, if a party prepare 
an agreement in his own hand-writing, beginning, I, A. B., agree, &;c.^' 
this IS sutHcient; although he do not subscribe nis name at the bottom, 
and though a blank be left for that purpose. If a person be in the 
habit of printing his name, such printing the name by way of signature 
is sufficient. 

As to the signature by an agent. The first and third sections of the 
statute require that the agent signing agreements of the nature therein 
mentioned shall be authorized bg writing^ but the 4th and 17th do not 
render it necessary that the agent should obtain his authority by any 
written instrument; and under these actions the agent may derive his 
authority from his principal by parol. It is, however, desirable that 
the agent should in all cases have a written authority, because where 
he has merely parol authority, it must frequently be difficult to prove 
the existence of it. An auctioneer is the agent of both parties upon 
the sale of goods and estates, so as to be enabled to bind them both 
under the statute; and a contract made by one person as agent for 
another is valid under the statute, although the alleged agent had no 
authority at the time, provided the principal afterwards ratifies it. 

Of Stamping Agreements, — ^The amount of the stamp duties which 
are imposed upon agreements we have already seen ; we sliall liere 
inquire what agreements require a stamp. In considering this we 
must advert to the distinction before noticed between simple contracts 
and specialties. Contracts under seal need not be stamped as agree- 
ments under the provisions of the stamp acts, but must be stamped as 
deeds. It is not necessary that an agreement be reduced into w’ritiiig 
merely for the purpose of being stamped ; but if it be reduced into 
writing, it must be duly stamped, otherwise it will not be received in 
evidence.^ If the subject matter of the agreement be of less value 
than 20/., no stamp is required, although the instrument relate colla- 
terally to things of greater pecuniary amount. If an agreement be 
objected to on the ground of not being duly stamped, the owws of 
shewing that the subject matter is of the value of 20/. will be thrown 
upon the party who insists upon the insufficiency of the stamp. 

By the 9 Geo. IV. c.l4, certain promises, in order to be binding, must 
be put into writing, but such writings are exempted from stampf^uty. 

The terms of the Stamp Act are very general as to the description 
or nature of the memorandum required to be stamped as an agree- 
ment. Whether the memorandum be only evidence of an existing 
contract, or be obligatory from its being a written instrument, it is 
equally liable to the stamp duty. If, however the instrument be 
merely evidence of the intention of the parties with reference to future 
agreement f it need not be stamped; and, generally speaking, a mere 
written proposal or offer, not amounting in itself to an agreement, and 

‘ La^horp v. Bryant, 2 Bing. N. C. 735. attorney, equity will compel it to be de- 

• when a bill is filed, if the agreement livered up in order that it may be stamped, 
be in the hands of the other party or his Huddleston v. Briscoe, 11 Ves. 483. 
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not accepted in writing, need not be stamped. Thus, an estimate in 
writing of the expence of a certain work, not finally acceded to, may 
be read in evidence, though not stamped. A mere cognovit in an 
action need not be stamped, unless it contain any terms of agreement; 
in which case it will of course require an agreement stamp. A mere 
admission of the correctness of an account containing various items 
need not be stamped. 

In ascertaining what is an agreement, with the view of determining 
upon the necessity of a stamp, it is necessary to inquire what is the 
leading object of the instrument, because an instrument will be liable 
to or exempt from stamp duty according to its realy and not its 
apparent effects. Thus, a demise by memorandum in writing not 
under seal has been considered as a lease ana not as an agreement, and 
required to be stamjted accordingly.^ Now, however, a lease, if in 
writing, must be by deed. 

By the Stamp Act, as we have already observed, a duty is imposed 
upon every agreement in writing ; and if there are several distinct con- 
tracts, each of the value of 20/., between the same or different parties, 
and relating to different subject matters, upon one paper, there must 
be a separate stamp in respect of each agreement. Not so, however, 
if there be but one subject matter of the agreement, however numerous 
may be the parties to it. 

Where an agreement is complete, any further agreement in writing 
between the parties even upon the same paper, and although it has an 
express and direct reference to the first contract, must be stamped. 

An unstamped agreement cannot be read in evidence to establish 
any claim arising out of it. And if in an action it clearly appear, 
upon the plaintiff’s own showing or upon the cross-examination of his 
witnesses, that there is a written agreement between the parties, which 
has direct reference to the subject matter of the action, and contains 
the whole or some of the stipulations of the parties upon the matter, 
the instrument must be produced by the plaintiff duly stamped. But 
after the plaintiff has proved by witnesses an express or implied oral 
contract, without disclosing that there was a written agreement, he 
cannot be nonsuited by the defendant producing an unstamped written 
instrument purporting to contain the terms of the contract.* 

If an agreement has been lost, or even wrongfully destroyed by the 
party chargeable, no action can be maintained on it, unless it be shown 
that it was duly stamped when it was lost or destroyed. 

With respect to the consequences of agreements not being duly 
stamped, the time and manner in which they may be stamped, when it 
is necessary they should be restamped, and as to the agreements which 
are exempted from the stamp duty, the reader is referred to the obser- 
vations we have already made upon these subjects in a former part of 
the work.* 


III. Of the Construction op Agreements. 

In putting a construction on the terms of contracts, as well of those 
which are, as of those which are not under seal, the courts both of law 
and equity are governed by certain general rules and principles, which 

» Goodtitle v. Way, 1 T. R. 7.37. • See antCy 138 — 144. 

» Fielder v. Ray« 6 Binff. 332. 
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we shall now briefly notice. 1. The courts will always jmi such a con- 
struction upon a contract as will make the effect of it as near the 
apparent intent of the parties as the rules of law and tlie lan^age of 
the instrument will admit. 2. That the construction be liberal^ so that 
the terms used may prevail according to their most comprehensive, 
plain, and popular sense, unless they have, in respect of the subject 
matter, as by the known usage of trade or the like, acquired a parti- 
cular sense diflerent from the popular sense of the same words, or 
unless the contract evidently points out that they must in the particu- 
lar instance, and in order to effectuate the immediate intention of the 
parties to the contract, be understood in some other special sense, 
o. If the words used admit of two senses, one agreeable to, and the 
other against law, the former will be adopted. 4. The whole of the 
agreement will be considered. The court will pdt a construction on the 
entire deed, not on particular parts of it; so that every part of the 
instrument may, if possible, be made to take effect. 5. The law of the 
country where the contract arises will govern the contract; and if a 
contract be made between persons domiciled in a foreign country in 
a form known to the law of that country, the courts here, in administering 
the rights of the parties under it, will give it the same construction and 
effect as the foreign law would have given it. 

As to the admissibility of parol evidence to vary or annul a written 
contract. Whei’e there is no ambiguity in the terms used in an agree- 
ment, the agreement itself will be the only criterion of the intention of 
the parties, and parol evidence will not be admitted, either by a court 
of law or of equity, to annul or suhstantially vary the terms of it. 
And although, in the case of mercantile contracts, the particular mean- 
ing of certain expressions may be shewn by parol evidence, yet if the 
terms of such a contract be clear, if the expressions be of a general, and 
not of a technical nature, parol evidence of a usage or custom of trade, 
or particular intention, at variance with the import of the written 
instrument, cannot be received. So also with respect to the custom 
of any particular place, evidence of it will be excluded when the terms 
of the agreement are clear and unambiguous. 

Parol evidence will not be admitted for the purpose of connecting 
two written instruments not having a direct or necessary reference to 
each other, in order to establish a written contract within the statute. 

As to the admissibility of parol evidence to explain a written con- 
tract, we cannot do better than adopt the following observations of 
Mr, Starkie on this subject. An ambiguity,” says that learned 
writer, apparent on reading an instrument is termed ambiguitas pa- 
tem; that which arises merely upon its application, ambiguita^ latens. 
The general rule of law is, that the latter species of ambiguity may be 
removed by means of parol evidence. On the other hand, it is a settled 
rule, that such evidence is inadmissible to explain an ambiguity 
apparent on the face of the instrument.” But, in order to render parol 
evidence admissible even for the purpose of explaining a latent 
ambiguity, it must be clearly shown that there is such an ambiguity. 
Evidence which merely raises a conjecture to that effect is not suf- 
ficient. Upon the principle above mentioned, parol evidence would 
be admittea to show that a party apparently a principal in a contract 
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is in fact only an agent. Lord Hardwick has observed^ that to add 
any thing to an agreement in writing by admitting parol evidence^ is 
not only contrary to the Statute of Frauds, but to tne rule of the com- 
mon law before that statute was in being. . So if parties enter into an 
agreement which is correctly reduced into writing, and at the same 
time add other terms by parol, equity will not go out of the written 
agreement.* 

The courts have evinced considerable reluctance in admitting parol 
evidence even to correct mistakes or omissions in agreements. There 
are, however, several instances of its having been received for those pur- 
poses. Parol evidence of even collateral matters, such as the payment 
of taxes, and so forth, which are of the essence of the agreement, is in- 
admissible both at law and in equity. The result of the authorities as 
to parol variation of written contracts is thus stated by Sir Edward Sug- 
den : 1. That evidence of it is totally inadmissible at law. 2. That in 
equity the most unequi vocal proof of it will be expected. 3. That if it be 
proved to the satisfaction of the court, and it be such a variation as the 
court will act upon, yet it can only be used as a defence to a bill de- 
manding speciBc performance, and is inadmissible as a ground to com- 
pel specific performance ; unless, 4. There has been such a part per- 
formance of the new parol agreement as would enable the court to 
grant its aid in the case of an original independent agreement ; and 
then, in the view of equity, it is tantamount to a written agreement. 

Parol evidence, however, is admissible to defeat or discharge a 
written contract on the ground of illegal consideration, duress, or 
fraud, though such oral testimony directly contradict the statements 
in the instrument. When fraud is distinctly proved, or a jury infer it 
from circumstances, an agreement is invalid at law as well as in 
equity ; and if a contract be rescinded on the ground of fraud, the 
parties will be restored as nearly as possible to the situation they wTre 
in before the contract was made. 

An action on the case was held maintainable for fraudulent misrepre- 
sentations as to the value of a public-house business, although' such 
representanons were not embodied in a subsequent written agreement 
and conveyance of the premises, and could only be shown by parol 
(‘vidonce. 

IV. Persons wno are Incompetent to Contract. 

Idiots and Lunatics , — The basis of all binding and valid contracts 
is, as we have before seen, the assent of the parties ; and such assent 
necessarily implies the existence of a physical and moral power of con- 
senting, as well as the faculty of making a deliberate and free use of such 
power. This power, it is obvious, a lunatic or idiot cannot possess. Upon 
this ground it is that, generally speaking, all contracts entered into by 
any person who is either a lunatic Or an idiot is void. A person so cir- 
cumstanced may however, it appears, bind himself by a contract entered 
into for necessaries supplied to him. By the term mcessaries is meant 
such things as relate to the person, as meat, drink, apparel, lodging, and 
medicine, at fair and reasonable prices, having regard to the estate and 
rank of the person. If a party were sane when a contract (whatever be 

> Ormerod v. Hardnian, 5 Ves. J. 722. Goss v. Lord Nugent, 5 Bam. & Adol. ^ 
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the subject matter of it) was entered into, evidence of previous or sub- 
sequent insanity is not material, except that in a doubtful case it tends 
lo create a suspicion of insanity at the time when the agreement was 
made. With regard to persons of weak intellects, but not insane, even 
equity will not relieve, if no deception has been practised. 

Drunkards , — In the case of Pitt v. Smith,* Lord Ellenborough was 
of opinion, that an agreement signed by a person in a state of complete 
intoxication was void, on the ground that such person had no agreeing 
mind. This principle has been cited in several subsequent cases. 

Infants , — It is a general principle, that a contract entered into by 
an infant is not binding oh him, unless the supply of necessaries to him 
be the subject of the contract, or unless after he has attained his ma- 
jority he affirm the contract. If a person on attaining his majority 
ratify a voidable contract made by him during infancy, it will bind him, 
although there be no other consideration than the moral obligation to 
pay. To render an adult’s confirmation of contracts made by him 
when an infant binding, it must be voluntary, and not obtained by 
circumvention ; and, by 9 Geo. IV. c. 14, § 5, it must be in writing 
and signed by him. 

In tne case of a continuing contract, voidable only by an infant on 
his coming of age, the infant is bound by and is presumed to ratify the 
contract, if he do not, within a reasonable time after he has attained 
his majority, give notice of his disaffirmance, or otherwise reject such 
contract, unless the other party dispense with such disaffirmance.^ 

An infant cannot recover back money paid by him upon a contract 
which, by reason of his infancy, he was not bound to complete ; as a 
premium paid by him on a lease of premises which he actually occu- 
pied, although he avoided the lease on attaining twenty-one years of age. 
But, it seems, he may recover back the deposit paid by him on an agree- 
ment which he refused to perform, and which is wholly unexecuted. 

An infant may sue upon a contract, as we have before remarked, 
although he cannot be sued thereon. 

Married Women , — At law, a married woman is incompetent to entei 
into any contract that is binding upon herself ; nor has she any right oi 
authority to ente rjiB to any contract that will be binding upon her hus- 
band, without his Authority or assent, precedent or subsequent, express 
or implied. With respect to certain contracts, such as for necessaries 
supplied to herself, her husband, or their family,^ the wife will be re- 
garded as the agent of the husband, and his assent to the contract will 
be presumed. Cohabitation is strong evidence of the assent of the 
husband to such contracts, if they are entered into during the period of 
cohabitation ; and such assent will be presumed even after adulterjr 
committed by the wife, if they continue to live together. But if 
goods which are not necessaries suitable to the wife’s station in life 
be furnished by the wife’s orders, it is incumbent on the tradesman 
suppl 3 dng them to make inquiry as to the power of the wife to 
bind her husband, and to prove the husband’s express authority to her 
to make the purchase, or that the husband saw her wear or use the 

’ Baxter v. E. of Portsmouth, 7 D. & R. • See further, ante, 326—335. 

618 ; Brown v. Juddrell,3 C. & P. 30. ^ See ante^ 321 ; and Nurse v. Wills, 4 

• 3 Gamp. 33. Bam. & Adol. 739 
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articles bought without expressing any disapprobation, which may be 
considered strong presumptive evidence of his assent. 

It is fully established, that a husband and wife cannot, by a deed 
securing a separate maintenance to the wife, dissolve the relationship 
of marriage, so as to enable the latter, even whilst living apart from 
her husband and enjoying such separate fund, to contract as a feme 
sole. The marriage and its legal consequences as regards the wife 
atill exist ; and consequently, although the separation deed is valid 
and the husband is not liable for her debts, if the separate fund allotted 
to his wife be adequate to her support and be duly paid, the wife can- 
not contract, or sue or be sued at law, even for necessaries ; and he 
who trusts her relies on her honour only. 

A married woman is not liable on her contract, although she lives 
apart from her husband in a state of adultery, and there exists a valid 
divorce a mensa et thoro, and she contracts during the separation in the 
assumed character of a single woman. To this rule, however, there are 
exceptions; as when the legal existence of the husband may be con- 
sidered extinguished or suspended. When he is dead in law, as in the 
case of transportation for life or a term, his wife may contract so as to 
render herself personally responsible, and may sue and be sued upon 
her contracts, as if she were a feme sole. 

Sometimes a married woman carries on trade on her own account in- 
dependently of her husband ; in such case, if the husband is aware 
that his wife carries on the business, and resides with her, and receives 
the profits of the trade, it will be presumed that she carries on such 
tra^ as his agent, and he will be liable accordingly for articles fur- 
nished in the trade. 

By the custom of London, a married woman carrying on trade in the 
city independently of her husband may sue and be sued in the city courts 
upon contracts entered into by her as such trader in London. But 
even there, it seems, as well as in the courts at Westminster, the hus- 
band must be made a party to the suit for conformity; though the 
wife is considered as the real and substantiar party to the suit. 

If a marriage be declared void ah initio by a court of competent 
jurisdiction, the wife is restored to all her rights liabilities as a 
single woman. 

If a married woman, having property settled to her separate use, 
contracts debts, and promises to pay thfem, though not expressly out of 
her separate estate, such separate estate will be bound in equity ; and 
if she procure herself to be furnished with necessaries on a general re- 
presentation that she has a separate property, and promises to pay, such 
promise may in equity be enforced against her. 

Aliens . — An alien friend may legally inter rnto a contract with a 
subject of this realm either here or abroad, and may, during peace, 
maintain an action on such contract in the English courts. But the 
contract of an alien enemy is absolutely void, and cannot be enforced 
by him, or by any other person in trust for his benefit, either at law or in 
equity, unless he come into this country with a safe passport^ or reside 
here by the queen’s licence ; neither can a contract be enforced as 
against him in favour of an Englishman, though made abroad. 

Outlaws and Persons attainted , — A person outlawed in a criminal 
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prosecution or civil suit, or attainted of certain crimes, cannot sue on 
a contract entered into by him. This incapacity may, however, be 
removed by a pardon, or by reversal of the outlawry or attainder. 13ut 
a person may be sued on a contract made by him whilst he stood 
outlawed or attainted. 

Persons under Duress. — We have already seen, that, to give 
validity to a contract, the law requires the free assent of the party 
who becomes chargeable thereon ; it therefore avoids any agreement or 
instrument extorted from him by terror or violence. Duress may consist 
either of actual violence, or a threat thereof. Actual imprisonment 
constitutes duress so as to avoid a contract, if the confinement is illegal, 
or if, being legal, undue and illegal force is used, or the party is made 
to endure unnecessary and unlawful privation, as want of food, and, 
to obtain his liberty or avoid such illegal hardship or privation, is 
induced to enter into the contract. 

Uncertificated Bankrupt. — All property which a bankrupt may 
acquire before the final allowance of his certificate, and of course the 
benefit of all contracts, belong to his assignees, if they think proper to 
claim it ; but until they do so interfere, me bankrupt is competent to 
contract, and to enforce such contract; and if the assignees interpose, 
they can enforce it. By the converse of the same rule, a person con- 
tracting with an uncertificated bankrupt can enforce the fulfilment of 
it against such bankrupt; and if the assignees adopt and claim the 
benefit of such contract, it may be enforced against them. 

As to tive competency of parties to contract on behalf of others . — 
It does not follow that because persons are under an incapacity act 
for themselves, they are therefore incapable of representing and* con- 
tracting on behalf of others. A person who is capable of doing any 
act of a civil nature by himself on his own behalf, and for his own 
benefit, may delegate that power to another, although tlie latter could 
not do such acts for himself and on his own behalf. The nonage of an 
agent therefore is not an objection, nor is a married woman under any 
incompetency to transact 'business either for her husband or any other 
person. 

V. Of ContrMR Not under Seal respecting Real Property. 

Thei« are several descriptions of persons who are, by the general rules 
of law, incapable of entering into a valid contract for the purchase of real 
property. This incapacity is said to be of three kinds: 1. An absolute 
incapacity; as the parishioners or inhabitants of any place, or the 
churchwardens, who are incapable of purchasing land by these names. 
2. An incapacity to hold, although an ability to purchase ; as in the case 
of aliens, who may purchase but cannot hold real property except for 
the king’s benefit; persons who have committed felony or treason, or 
have b^n TOilty of the offence of preemunire; corporations, sole or ag- 
gregate, eimer ecclesiastical or temporal. 3. An incapacity to purchase 
except S 2 ^ modo^ as infants, femes covert, lunatics, or idiots. Infants, 
when of full age, may either confirm or waive the purchase. The hus- 
band of a feme covert may either agree to or repudiate a contract entered 
into by his wife. Lunatics or idiots cannot, even if they recover their 
senses, of themselves waive the purchase : but if they die during the 

* Aliens may hold every species of property except real ; and they may hold land 
for residence for twenty-one years.— 7 & 8 Vic. c. 68. 
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idiotcy or lunacy, their heirs may avoid it; so may the king, upon 
office found; and also the committee, after the lunatic is found so by 
inquisition. 

There are also certain persons who, by reason of the relation in 
which they stand to other persons, are prevented by the rules of 
equity from entering into a valid contract for the purchase of the 
property of the persons witli whom they are so connected. Of this 
description are agents; arbitrators; attorneys, when they act as such 
on behalf of the vendors; assignees of a bankrupt; auctioneers ; com* 
missioners, creditors who have been consulted as to the mode of sale, 
and other persons confidentially consulted or employed in the manage^ 
ment of a bankrupt’s affairs; commissioners of inclosure, before the 
expiration of five years from the time of making their award; trustees, 
except when merely nominal; and mortgagees in trust for sale. The 
ground upon which such incapacity is founded appears to be, that any 
person who is entrusted with the property of others ought not to be al- 
lowed to make that confidence the means of gain or profit to himself, or 
to serve his own interest at the expence of those by whom he is entrusted. 

A contract will not be discharged by the bankruptcy either of the 
vendor or purchaser; neither will the death of either vendor or pur- 
chaser before the conveyance or surrender of the property, or before 
the time agreed upon for completing the contract, have that effect. 

If either the vendor or purchaser refuse to perform the agreement, 
the other may bring an action for breach of contract, or file a bill for 
specific performance. A vendor, however, cannot sue the purchaser 
on tlfe contract, unless he (the vendor) has not only shown or offered to 
show a good title, if bound so to do, but has executed or offered to 
execute the conveyance, or tendered it to the vendee ; for the party 
seeking to enforce an agreement of this nature must clearly evince and 
notify a willingness to complete it on his part, before the other party 
can be considered in default.^ The purchaser is in general bound to 
prepare and tender the conveyance; though this obligation may, of 
course, be varied by the terms of the contract, in which case the vendor 
may maintain an action or file a bill against the purchaser without 
tendering the conveyance. 

If a purchaser brings an action on account oflhe contract not 
having been completed, he must give the vendor a particular of every 
matter of fact which he means to rely upon at the trial as having been 
a cause of his not being able to complete the purchase; at the same 
time he is not bound to state in such particular any of the obiections 
in point of law arising upon the abstract. If the vendor violate the 
agreement on his part, either by omitting to show a good title within 
the time appointed by the contract for that puipose, or by refusing to 
execute the conveyance, the purchaser may maintain an action agsunst 
the auctioneer to recover the deposit, but not for the expences of the sale 
or the interest of the deposit; or against the seller, to recover the 
deposit and interest, with the expences incurred, and in some cases 
damages for the loss of the bar^n; and such damages will n(ft, it 
seems, be merely nominal. 

» Sugd. Vend, and Purch. 226. a Per Lord Tenterden, in Hopkins v. 

Grazebrook.6B.&C.ai. ^ 
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If a vendor ^ives a false description of an estate, the purchaser 
may at law rescind the contract ; and the same rule prevails in equity 
when the mis-description cannot be the subject of compensation. But 
if the purchaser knew the description to be false, he cannot take advan- 
tage of the mis-description, either at law or in equity. If the defect be 
a latent one, and the vendor being aware of it do not communicate it to 
the purchaser, he may set aside the contract at law, even though he 
bought the estate with all faults,” and equity will not assist the vendor. 

If an abstract of the title is to be delivered, or the conveyance is to be 
executed, on or before a certain day, the time fixed is said to he of 
the essence of the contract, and the purchaser may rescind the contract 
if the abstract be not delivered before or on the exact day. If neither 
the vendor nor the purchaser be ready at the appointed time, the 
contract seems to be ipso facto dissolved, and the deposit is recover- 
able, unless the time has been enlarged by consent. 

If, however, the delay be accounted for on the ground of defects in 
the title, such delay will not prevent a specific performance being de- 
creed, where the time fixed for completing the contract is not material. 

In order to enable a court of equity to decree a specific perform- 
ance of a contract against a purchaser, the title must be free even 
from suspicion.' It will not therefore, compel the purchaser to take a 
doubtful title; though he will not be permitted to object to a title on 
account of a bare p>ossibility or a mere suspicion of fraud. Nor 
will a purchaser be conpelled to take a title if an act of bankruptcy has 
been committed by the vendor. 

VI. Of Contracts for the Sale ok Exchange of Goods. 

Sale, or exchange, is a transmutation of property from one man to 
another in consideration of some price or recompence in value. If it 
be a commutation of goods for goods, it is more properly an exchange; 
but if it be a transferring of goods for money, it is called a sale. 

Property may be transferred by sale either where the vendor hath in 
himself the absolute property in the thing sold, or where he hath not 
such property. 

Where the vendor hath in himself the property of the goods sold, 
he has the liberty of disposing of them to whom and in what manner 
he pleases, unless judgment has been obtained against him for a debt 
or damages, and the writ of execution is actually delivered to the sheriff; 
for in such case the sale will be considered fraudulent, and the property 
of the goods will be bound to answer the debt from the time of the 
delivery of the writ. 

If a man agree with another for goods at a certain price, he may not 
carry them away before he has paid for them ; for it is no sale without 
payment, unless the contrary be agreed. And therefore if a seller 
says, the price of a beast is four pounds, and the purchaser says he 
will give four pounds for it, the bargain is struck, and they neither of 
them are at liberty to be off, provided immediate possession be tendered 
by the other side. But if neither the money be paid, nor the goods de- 
livered, nor tender made, nor any subsequent agreement entered into, 
it is no contract, and the owner of the goods may dispose of them as he 

‘ Sugd. Vend. & Purch. 314. * Lowes v. Lush, 14 Ves. 547. 
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pleases. But if any part of the price be paid, or any portion of tlie 
goods delivered by way of earnest, the property of the goods is abso- 
fiitoly bound tli^by, and the purchaser may recover the goods by action, 
as wey as the vRldor may the price of them. As soon as the bargain 
is struck, the property of the goods is transferred to the purchaser, and 
that of the price to the seller; but the vendee cannot take the goods 
until ho tenders the price agreed on. But if he tenders the money to 
the vendor and he refuses it, the purchaser may seize the goods, or 
linve an action against the vendor for detaining them. And by a re- 
gular sale, witliout delivery, the property is so absolutely vested in the 
vendee, that if A sell a horse to B for 10/., and B pay him eaniest, 
of sign a note in writing of the bargain, and afterwards, before delivery 
of the horse or money paid, the horse die in the vendor's custody, still 
li(' is entitled to the money, because by the contract the property was 
in the purchaser. Wc may here notice, as applicable to the case last 
nioiition(Ml, a difference which appears to exist when the day of pay- 
ment is limited, and when not. In the fiist case the contract is good* 
immediately, and an action lies upon it without payment; but in the 
other, not so. As, if a man l)uv of a draper twenty yards of cloth, the 
bargain is void if he do not jiay the money immediately ; but if the day 
of ])ayment bo agreed upon by the parties, in that case one shall have 
his action for the money if not paid on the day appointed, and the other 
lor not delivering the cloth. Where a portion of an entire bulk of 
goods is sold, the contract is incomplete, and no property passes, if such 
})ortion be not asfcertaiiiablc without weighing, and it has not been dis- 
tingui«ihed and sejiaratcd from the entire quantity. 

1'he })roperty in goods may sometimes be transferred hy sale, though 
the vendor has none at all therein. The general rule of law is, that a 
man wlio has no authority to sell cannot, liy making a sale, transfer 
llu' piopcity to another. An exception to this principle is, however, 
arionh'd in the case of a sale of goods in market overt. A market 
()\ ( It (or open) is a fair or market lield at stated intervals in particular 
places ) y vntue of a charter or prescription. In London dapr 

(except Sunday) is a market day, .and every sJiop (but not a 
a niaikot lor the sale of goods. But the sale must be in the usu^ 
and public or exposed part of the premises, where goods are placed 
ioi sale; and no place is for this jmrpose a market overt except as 
to goods usually sold tlierein, and appropriate to the trade of the 
ocGupier. 

W(' ^hall hero say a few w^ords w ith respect to tlie sale of horsesf 
A person gains no property in a hoi'se that has been stolen, unless it 
ho bought in a fair or market overt, according to the (firections of the 
statutes 2 Ph. & Mary, c, 7, and 31 Eliz. c, 12. By these statutes it is 
enacted, that the horse sliall ho openly exposed in the time of such 
fair or market for one whole hour together, between ten o'clock in the 
morning and sunset, in the public place used for such sales, and not in 
any private yard or stable, and afterwards brought by both vendor and 
purchaser to the book-keeper of such fair or market ; that toll be paid, 
if any be due, and if not, one penny to the book-keeper, who shall enter 
(low n the price, colour, and marks of the horse, with the names, additions, 
and places of abode of the Vendor and purchaser, the former being 
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properly attected. Nor shall such sale take away the property of \lio 
owner, if, within six months after the hprse is stolen, he puls in his 
claim before some magistrate of the place where the horse shail be 
found, and, within fcM‘ty days more, proves such hi||^ropert^ Jjy the 
oath of two witnesses, and tenders to the person in j^ssession such 
price as he bond Jide paid for him in market overt. !Bttt in case any 
of the points before-mentioned be not observed, the sale is utterly void, 
and the owner shall not lose his property, but at any distance of time 
may seize or bring an action for his horse wherever he happens to find 
him. 

It seems formerly to have been considered, that if a porscsi’s goods 
were stolen from him and sold in market overt, such sale would be good, 
not only as between the parties, but as to all persons claiming any pro- 
perty in the goods stolen under certain circumstances. But % the 
7 & 8 Geo. IV. c. 29, § 57, the o^er of any chattel or other pro- 
perty stolen is entitled to restitution, although the same may have 
been band fide sold in the interim, provided the owner, or his executor, 
shall prosecute the thief or receiver to conviction, and the court ishall 
award restitution. There is an exception, if it appear, before ^tho 
award of restitution, that any valuable security shall have hoowhond 
fide paid or discharged by the party liable, or, being a negotiable in- 
strument shall have been bond fide taken, by transfer or delivery, by 
any person for a valuable consideration, without any notice or 
reasonable cause to suspect that the same had been stolen. 

Of the Statute of Frauds, as if affects Contracts for the Sale 
of ^oods, — At common law, a contract for the sale of goods is 
valid; but by the 29 Car. II. c. 3, § 37, it is enacted, that no contract 
for the sale of any goods, wares, or merchandizes for the price of ten 
pounds sterling or upwards, shall be allowed to be good, unless the 
buyer shall accept part of the goods so sold, and actually receive tjie 
same ; or shall give something in earnest to bind the bargain, or in part 
payment; or unless some memorandum or note in writing of the same 
bargaiii be made and signed by the parties to be charged by such con- 
tract, or Ihejr agents thereunto lawfully authorized. And by the 
9 Geo* JV.’ c. 14, after reciting that it had been held that the English 
and Irish Statutes of Frauds as to the sale of goods do not extend to 
certain executory contracts for the sale of goods, which nevertheless 
are within the mischiefs intended to be remedi^ thereby, it 'is pro- 
vided that the said enactments shall extehd to all contracts for the sale 
bf goods of the value of ten pounds sterling or upwards, notwith- 
standing the goods may be intended to be deUverea at eome future 
time, md. may not at the^tizne of such contract be actually made, pro- 
cure^ ^ pwvided, or be fit or ready for delivery, or some act may be 
requifll^^.mr the making or completing thereof, or rendering the same 
fit for delivmy. 

It k settled that the sale of goods by public auction h within 
the Statute of Frauds.^ It is ako considered that the statute ?nplics 
to a contract for a imle made in npu^t overt^ 

» mti^€ V. Whikbow, 7 Bwt. 66S. ** Per Lord IHlenborougn, h\ rtiude y 

Kenworthy v. Scbolsfield, « 9. » C 945. Wbltehouae. 

4 11.556. 
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order to satisfy the statute^ then? mitot. as we have observed, 
1)9 a delivery of the goods by the vendior wittt aix intention of vestinc: 
the right of possession in the vendee, and there must bo an actual 
acceptance by the latter with an int^tion of tajckig to the p<^essk»i 
as owner. A written ofier! giv^ by the seller of goods*to the buyer, 
directing the Dock com^ny or person 4n whose care or custody the 
goods are, to deliver them to the vendee, is a sufficient delivery 
the statute.^ It ii^ however, necessary, not only that the purchaser 
should accept the delivery order, but that the party holding die goods^ 
and who is agent of the vendor, should recognize the order^ and assentt 
to retain Ihe goods for the vendee. 

The purchaser must actually receive the goods. If a purchaser of 
goods direct the seller to forward them to htm by a Carrier, &e«, sitcli 
direction will not be considered an actual acceptance of the goCds by 
the purchaser. If a person, upon an agreement for the purchase of 
goods, direct that the goods be left in the vendoris possession Ull called 
tor, it will not constitute an acceptance. Thus in Howe V* Painter, 
(2. Bam. and Aid. 321), where A agreed verbally at a public market 
M^th the agent of the vendor to purchase twelve bushels of com, then 
in the vendor’s possession, constituting part of a larger quantity in 
bulk, to remain in the vendor’s possession till called for, and the agent on 
his return home measured and set apart the twelve bushels; it was 
held that this did not constitute an accejftsnce by the purchaser, so as 
to take the case out of the statute. 

The marking casks of wine sold by parpl, and lying in the doc^ 
with the initials of the purchaser, at his request and in his presence, 
cannot be considered a sufficient acceptance within the statute, at least 
if the time of payment has not, when the casks are so marked, been 
fixed, s(f that the contract is then incomplete. And in no case can 
the marking goods with the name of the purchaser by his consent con- 
stitute an acc^tance within ^the act, if it be not evident that the name 
was affixed with intent to denote that the vendee had purchased the 
article, and had appropriated it to his own use. The delivery of a 
sample which is not taken from nor forms any pait of the thing sold WUl 
not take the case out of the statute ; but if the sample be delivm^d 
and received as part of the bulk, it is then a sufficient delivery land 
acceptance. If several lots of goods be separately knocked down to 
a purchaser, the acceptance of one fot will not constitute an a^c^- 
ance of the others, upon the ground that there is a distinct 
to each lot. ^ 

The 4th section of the statute requires that an agreement whldb is 
not to be performed within a year from the making thereof shall ba Sn 
writing. But a P^^ol contract for the sale of good^o be delivae^^ggilid 
which arc accordingly delivered within a year from the 
bargain, but which are not, by the terms of the bargain, to be 
until the expiration of that period, is not within that section, id 

such ease all that is to be performed on one side, namely, 
of the goods, is done within a yearf 

A.s io Earne$ty — After eatnest given upon the sale of gpods, the v^-^ 
dor cannot sell them to another without a defoult in vendee^ 

> Searlo v. Reevei, 2 S9S* 
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cause, as wc before remarked,, upon payment of the earnest tlio jiro- 
perfy inthe^oods &c. is absolutely bound by it Therefore, i; the 
vendee do not comt^ and pay for and take away the goods, the ven(k)r 
ought to go and request him ; and if he then do not come and pay for 
and take away the goods in a convenient time, the agreement is dis- 
solved, and the vendo»is at liberty to sell thfem to any other person. 

Ih order to constitute a payment as earnest, or a part payment within 
the statute, there must be an actual transfer or d4ivory of the thing 
or money agreed to be given as earnest or part payment. 

The delivery of a bill of exchange or promissory note on account oi* 
in payment of the price of goods sold under a parol contract, would 
take a case out of th© statute •, such instrument amounting to paynn‘nt 
t3i dishonoured. ^ * 

Of the Form of a Contract in Writing for the Sale of Goods * — 
A memorandum of a contract %vhich does not mention the names of 
both the contracting parties or their agents, and the price agreed to be* 
given, will not be sufficient. It is not, however, necessary that the 
whole of the tenns of the contract for the sale of goods should he (Con- 
tained in one written memorandum ; if they can be collected from sevei nl 
distinct writings having rcforcncc to the same agreement, or from sub- 
sequent letters having reference to each other, whereby the transac- 
tion is admitted, it is a sufficient conijdiance witli tlic statute. 

Much of tlie commercial )>usiness of this country is carried on 
through the medium of persons vho buy and vscll goods for others on 
commission, and arc called hrohers. A broker, tliough employed origin- 
ally by one party, becomes the agent of the other when lie treats vith 
him. The practice of brokers is, to keep books in which they enter the 
terms of any contract they effect, and tlie names of the parties. The 
broker’s signature to this (‘utry will ^a:tisfy the Statute of Frauds, it being 
in law the signature of tlie parties by their agent ; and the authority of 
the broker need not be obtained by a written instrument. Such signa- 
ture of the broker is sufficient to create a binding contract, although tlic 
broker do not (as is usually done) deliver to the respective parties the 
bought amd sold notes of the bargain transcribed from Iiis books, and 
signed by him. The entry in the broker’s book is the original, and 
ought to be signed by him ; and the bought and sold notes delivered to 
the parties ought to be copies of it. A valid contract may nevertbelehs 
he made by perfect notes signed by the broker and delivered to the 
respective parties, although the breker’s book contain no entry, or 
contain an entry which is not signed. 

If a broker who is employed by one person to sell, and by another 
to buy a particular article, sell and give the purchaser a sale note of an 
article ot a different description, 'and give the seller a note of the 
particular article, no contract arises between tlie parties, and the 
notes so delivered cannot be materially corrected or aided by the entry 
m the broker’s book. 

A broker’s authority cannot be delegated, and exercised by another 
person, Without the assent of the principal. 

Of Fraudulent Sales . — It is an established ])rinciple, that if a 
purchaser obtains goods by means of a gross fraud })raetis(*(l on the 
^'^ller under colour of a purchase, whether on cr<Mlit oi* othcrwibc, lu' 
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(the purchaser) acquires no property in or fill(3 to the goods, and 
cannot retain them against the seller# 

^ If, according to the terms of a contract, purchaser is to pay ready 
money for goods sold to hhn, and, insteatfof so doing, he gives the 
seller a check on a banker, which is dishonoured, the vendor % at 
liberty to treat the sale as a nullity; and that although the purchaser, 
at the time of giving the check, had not any reasonable cause to 
believe that his check would be dishonoured.^ 

By the statute 13 Eli«. c. 5, it is enacted, that every gift, grant, 
bargain, and conveyance of goods &c., or of any profit thereof, by 
writing or otherwise, with intent to delay, hinder, or defraud creditors 
and others of their lawful actions, debts, damages, &c., shall be utterly 
void against the creditors or persons having t|^ rights to such actions, 
debts, ko . ; with a proviso or exception in favour of estates or in- 
terests in goods &c. created or vested upon good consideration and 
bond fide in any person not having notice of fraud. 

There have been, as might be expected, several decisions upon this 
statute. In all the cases that have come before the courts, the oir- 
ciiiiislance of the vendor continuing in possession of the goods after the 
sale has been looked upon as presumptive, though not (jpnclusivc, 
t‘vid(‘iicc of fraud, 2 wliich consists in the collusive attempt to delay or 
deil at a creditor, or to favour the debtor at the cxpence and prejudice 
of tlic ereditor. Where, however, a transfer is founded on a good 
consideration, and there is no intention in fact to defraud creditors, 
lhi‘ legal |iresumption of fraud created ny non-delivery of possession 
does not aris<', if the transaction or transfer was a matter of publicity 
or notoriety; and in these oases the notoriety of the transfer is the 
(]u<‘stion on which the validity or invalidity of the assignment will 
<l(‘pend. The legal presumption of fraud will not arise wliere the party 
in ]K>ssession was not the original owner of the goods, and in fupt never 
acquired any property therein, and had nothing more ah initio than the 
mci'c occupation of the goods by the consent of the true owner. 

The legal jiresumption of fraud above mentioned will of course be 
rebut t('cl by the fact of a change of possession of the goods haviiig 
taken place; but such change of possession must be substantial, bo?id 
fide, and exclusive. Thus, if after a sale of goods they be left upon the 
premises of the seller, and in his apjiareiU: order and disposition, the sale 
will be considered fraudulent and void, although the purchaser or his 
servant enter on the premises, and bo also in possession of tlie goods.^ 
If tw^o persons enter into a contract under the semblance of a sala of 
goods, not intending really to buy or sell the commodity, but merely as 
a gambling spec illation, and to pay the difference of the market price 
oji a particular day, like a time bargain in the stocks, such a contract 
is ill(*gal and void at the common law, and no action will lie to enforce 
it. And if a man sells goods to be delivered on a future day, and 
neither has the goods at the time of the sale, nor has entered into any 
contract to buy them, nor has any reasonable expectation of i‘oceiving 
them by consignment, but means to go' into the market and buy tke 

. ^ 

' Sw Noble V. Adams, 7 Taunt. 59. -* Paget Perchard, I Bsp. 205 : Ben- 

lj\inA V. jMotJey, 7 Bma 552 .ton v. ThorahiU, 7 Taunt. 149. 

^ See* Twvnf'i:^ ea'>e, Vo, I JO. 
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goods which he has contracted to deliver, he cannot maintain an 
action for non-performance of the contract.^ 

It is, in fact, a gener^ rule, that a present grant or assignment o^' 
goods not in existence is vrithont operation. 

Contracts for the salcv of goods are illegal when the goods arc* 
bought and sold for the express purpose of being smuggled into this 
country; and an action for the breach of the contract may be defeated 
by shewing either^ that the plaintiff was a sharer in the illegal transac- 
tion, or that he assisted in the act of smuggling. 

If the contract for the sale of goods be comfUted on a Sunday, it 
is void. 

Remedies for Non-performcm^e of Contract* — ^The usual remedy 
for recoveiing the priJi^ of goods sold and delivered is an action of 
assumpsit, on the common indehitatm count, whidh alleges that the 
defendant is indebted to the plaintiff in a named suui for the price and 
value of goods sold and delivered by the plaintiff to the defendant «at 
his request. Where there is an entire contract for work, labour, and 
materials, the latter cannot be recovered under a‘ count for goods sold. 
If goods are to be paid for partly in money and partly in goods to 
))e delive^i^d, the vendor must declare specially; but if the goods arc* 
delivered to him in part performance, the money may be recoverc^d 
under the common count. 

The remedies which are open to a purchaser for the non-delivery to 
him of goods contracted to be sold is an action of assumpsit. ’ Belbre, 
however, the purchaser can bring this action, he must pay or tender the 
price of the goods ; though, in an action for not delivering the goods 
which the defendant had sold and undertaken to deliver to the 
plaintiff on itequest at a certain price, the plaintiff need not aver an 
actual tender of the price, it will be sufficient for him in his declara- 
tion to aver such request, and that he was ready and willing to receive 
the goods and pay for them according to the terms of the sale, but that 
the defendant refused to deliver thein.^ 

In the case of a sale of goods (expected by a particular ship) on 
arrival, if no goods arrive in the ordinary course of trade and navi- 
gation, the vendor is not liable, the contract being conditional. 

Of a Warranty upon the Sale of Some warranties are 

implied by law, without any express stipulation between the parties. 
In conti^cts for sales it is understood, that the seller undertakes that 
the commodity he sells is his own; and if it prove otherwise, an action 
on the case lies against him, to recover damage^ for the* deceit. But 
with regard to the quality or soundness of goods, the maxim is, 
caveOft emptor (the purchaser should take heed); and no liability in 
genera! exists m regard to bad quality or defects, unless there be a 
special warranty or fraud.® But if tbe vendor practise any intentional 
deception for tne purpose of disguising the latent defects of a com- 
modity, he would be liable to an action on the case for the deceit; 
and such action might be maintained although it were stipulated that 
tbe vendor might ssetum the article if he disapproved of it ; but a 
knowledge of the deceit must in all cases be proved. 

■ Br^«n V, Lewis, K, St M. 586. * Bach v. Owen, T. R. 709. Sec also 

Early v. Garrett, 9 B & C. 932. 
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If, however, a representation of the quality of the tliRig sold be made 
before the sale, with full opportunity allowed to the purchaser to ex- 
amine the truth of the representation, and a contract of sale be after- 
wards reduced into writing in which that representation is not embodied, 
no action for the deceit will lie against the vendor, whether he knew of 
the defects or not. 

The custom of any particular trade may establish an implied 
warranty between parties transacting business therein ; but where there 
is an express warranty, it cannot be restrained or varied by such 
custom. The description of goods as being of a particular kind in an 
advertisement, or in conditions of sale, will in some cases amount to a 
warranty that the goods answer such description. 

With respect to goods ordered and sold for a particular |Nirpose being 
warranted nt fbr that purpose, it appears to have been the opinion of 
Lord Tenterden, that if a person sells a commodity for a particular pur- 
pose, he must be understood to warrant it reasonably fit and proper for 
that purpose. This opinion, however, does not hppear to have been 
generally acquiesced in.^ A promise or warranty, that the goods de- 
livered shall be of mercantile quality of the kind ordered is implied, 
where the vendee had not, before or at the time of sale, a sufficient apd 
reasonable opportunity of inspecting them, and there are no circum- 
stances (such as smallness of price &c.) to negative the presumption 
that goods of that description were meant to be bought. 

A sale of goods by sample is, in efteet, a sale thereof by warranty ; 
i)ut if there be sale notes, or any other written agreement, not alluding 
to the sample, it is no sale by sample. 

l^jxpress warranties relating to the subjeat matter of the contract 
may be either general or special. The advantage arising to the buyer 
li om an express warranty as to the quality or value of tlie commodity 
sold is, that such warranty extends to any defect in the quality or 
value known or unknown to the seller; and if the warranty be false, 
the purchaser has a remedy against the seller, or may altogether refuse 
to accept or to keep the commodity. 

No particular form of words is necessary to constitute a warran|y. 
The word warrant need not be used ; a bare representation or assertion 
as to the quality of the goods may amount to a warranty, if tliere be 
nothing to negative that it was understood to be such, A simple com- 
mendation of goods by the vendor as to their quality or fitness does not 
necessarily amount to a warranty; it must be mutually understood to 
have been such, or it will not form part of the contract. And in many 
cases the positive representation ot the seller is not, from the nature 
of the case, to be regarded as a warranty, but merely as an expression 
of his .belief and opinion on a matter of which he could have no certain 
knowledge, and on which the purchaser was as capable as himself of 
forming an opinion.^ , 

A warranty, in order to be valid, should be made during the 
tr(‘aty, or before or at the time of sale, or at least before the perform- 
ance of the substantial terms thereof. If it be made after the sale is 
complete or the contract performed, it will not be binding, for want of 
consideration. ’ 

Gray v. Cox, 1 C. & V. IJM. « Duhlop v. Waugh, Peake’s Rep. 123. 
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Whciv w on express written warranty, tlie })ureliascr of tlio 

goods is not at liberty to avail himself in addition tbendo' of any re- 
jireseiitation not embodied in tiie» contract, and made by tin* vendor 

it bout fraud. 

A general warranty will not extend to guard against defects tlial 
are plain and obvious to the senses of the purehascr, and i ( quire no 
skill to det(*ct. Blackstone says, that a warranty will only v(*aeh to 
things in being at the time of the w’arranty made, and not to things in 
futuro ; but, according to Lord Mansfield, there is no doubt but } ou 
may warrant a future event.^ 

If there be a breach of an express warranty, thepurchnstr may 
re-sell the gjpods, and declare specially in an action against the ‘^^clb r 
fin* the loss or ditference incurreci in such re-sale. It is not absolutely 
necessary that any notice of the breach of tlic warranty should be 
given to the seller,- though it is bettor to give such notice, and also to 
make an offer to retgrn the goods. 

When goods are sold by sample, the purchaser ha«s a right to n fusc 
to rccx'ive the goods, or, if received, to return them within a reasonable' 
time alloM'cnl for the purpose of examination and comparison, if tiu'v 
l>c not of the same quality as the samph^ 

With respect to marrantiea on llic sale of liorscsy an erroiK'ous 
opinion at one period prevailed, iianu'ly, that n sound price given fey 
one was tantamount to a warranty of soundness; hut tin* ground on 
which this principle was established ap])enrcd so loose and uiiNafls- 
fiictoiy, that the court, in a modern (*{ise. rej(*cted%^, ob^ervijig tliat 
there should cither be an express warranty of souncmess, or fraud in 
the seller, in order to maintain an action.^ 

It is a common ])ractice to stipulate at the time of sale, that the* 
horse shall be returned ’within a limited period if tlic warranty pro\(* 
untrue. In such case it is necessary to return the horse within the tinj(* 
specified, otherwise no action can he maintained on the warrant> ; but 
these conditions will not be ap])licablc to defects not express]^ inc'ii- 
fioTied. WJicrc there is an express warranty tliat tin* horse* is sound, 
free from vice, &c. coujilod with an undertaking on the pait of tin' 
seller to take the horse again and pay back the money, if on trial he 
should be found to have any of flic defects mentioned in the wxarrant}^ 
the biiyer must, in such case, return the horse as soon its he disco vf'i s 
any of those defects, in order to maintain an action on the warranty, 
Unless he has been induced to prolong the trial by any subsequent mis- 
representation of the seller. 

On the warranty of the soundness of a horse, an inffrniity wliiel] 
renders it less fit for present u«e and convenience is an unsoundness, 
and it is not necessary that the infirmity should be of^a jx'rnianent 
nature j but roaring and crib-biting do not amount to iinsoundness, 
unless clearly proved to be so in a particular case. 

We have already, in a preceding part of this work, fully considej’(*d 
the subject of Bailments; it will be suffieicnit, then’fore, to reder lb<‘ 
reader to the observations which arc there mmle.** 

* See Kclcn v. Parkinson, Doug. 735. J R. &; M. 120; 3 7 Taunt. 163; 

» See Fielder v. Starkin, 1 H. BI, If). B Moore, :V2 ; 2 Ksi>. (i73. 

» SF/M, 214. See also, 1 Stark, 127; ♦ 2})3. 
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Of Guarantees and Indemnities. 

We have but little to add on this subject to what has been already 
said in a former part of the work.^ We propose^ however, to make 
a few observations — 1. Upon the manner in which guarantees are 
affected by the Statute of Frauds; and 2. On the form and requisites 
of a written contract to guarantee. 

The Statute of Frauds provides, (sec. 4) that no action shall be 
brought whereby to charge the defendant upon any special promise to 
answer for the debt, default, or miscarriage of another person, unless 
the agreement upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, and signed by the 
party to be charged therewith, or some other person thereunto by him 
lawfully authorized.^^ It has been decided, that this enactment applies 
only to collateral engagements, that is, where there exists a debt or 
legal liability on t})a part of a third person, and does not extend to an 
original promise to j>ay a debt, or satisfy a demand or damages, in 
regard^to which no other person was ever responsible. It applies, 
however, not only to a contract to be answ erable for the debt of another, 
but also to a collateral engagementr for the satisfaction of damages 
recovered or recoverable against such person ; and it is not necessary 
that the party originally liable should have requested the jjerson giving 
the guarantee to enter into the engagement, or that he should be in any 
manner a party thereto.^ 

In determining whether an engagement entered into by a guarantee 
is or is not collateral, and consequently whether it ought or ought not 
to be reduced into writing, the inquiry will be, whether any credit was 
given to the original party; or, in other words, whether he incurred 
anj responsibility to the creditor. This will sometimes depend not 
altogether on the particular w^ords of the guarantee, or promise 
or engagement of the party; but upon the particular circumstances 
of the case, and the general features of the transaction. The sub- 
sequent conduct of the creditor may likewise be adduced in evidence 
to show that he viewed the transaction (if of a dubious nature) 
as one of ^aranteo only. If the party for whom the guarantee 
was given incurred any responsibility to the creditor, the guarantee 
must he reduced into wjjting.® If, however, the credit was given 
entirely to the other party, and it was agreed that he alone should be 
responsible, as if in fact the sale was to him, although the goods were 
delivered to or for the use of another person, the ^larantee need not 
be in writing ; the party to whom the sale nuis nume will be liable on 
his parol agrhement under a common count for goods sold. Although 
the debt of another form the subject matter of the undertaking, still 
if the guaranteeing party promise to pay the debt upon some new con- 
sideration received by himself, and the consideration be the creditor's 
resignation of a charge or lien on goods which afforded him a remedy 
or fund to enforce payment, the case does not fall within the statute. 
If a third party be not legally liable for a demand in respect of which 
a guarantee is given, as, for instance, goods (not being necessaries) 
furnished to an infant, such engagement cannot be considered collateral, 

‘ AntCf 401—412. * Chit, on Contracts, 402. * Matson v, Wharam, 2 Term. Rep, 80. 
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and tlierefore need not be in writing. Nor if the) party were himself, 
either alone or jointly with others, liable for the demand which forms 
the subject of his subsequent promise, need such promise be in writing. 
Neither need a promise by a surety to a person to indemnify liim if he 
also would become surety for the principal be in writing. 

With respect to the form and requisites of a written contract to 
guarantee : It is now fully settled, that, to render a memorandum or 
agreement in writing valid under the 4th section of the statute, the 
consideration for the promise, as well as the engagement itself, must be 
stated therein, and that the omission cannot be supplied by parol 
testimony. This doctrine is established with a view to give full effect 
to the intention of the act, namely, the prevention of fraud and perjury, 
It being considered that the admission of parol evidence to show the 
terms or consideration of the contract would cause the mischief th<? 
legislature intended to prevent. The consideration must be clearly 
stated. The necessity of this will be apparent from the following 
observations made by Lord Lyndhurst in a recent case on this subject : 
his lordship said, It appears to me, that if in a written agreement to be 
answcmble for the debt of another person two distinct considei*ations may 
with equal probability be inferred as the inducement for the (uigage- 
ment, the writing is not taken out of the operation of the Statute of 
Fi*auds, and consequently can give no right of fiction. ’’ ^ At the same 
time, if a particular considerjition can be reasonably collectetl, or 
fairly and satisfactorily mferredy from the defendant's memorandnm, 
or, if not from it aloney from it and any written correspondence or 
papers which passed between the parties, it will be sufficient to satisfy 
the act. Such memorandum must, however, expressly refer to the cor- 
re8fK>ndence, or to an instrument which contains the whole contract, 
and state that the terms of the contract are comprised in the writing 
thus referred to.^ 

Of Contracts respecting Services and Works. 

It is not our intention here to enter into any consideration of the 
rights which arise out of contracts entered into by particular persons 
for services and works to be performed by them, but merely to state 
one or two rules which appear to be applicable to such species of 
contract, with whomsoever tliey may be ent^ed into. Thus, if a con- 
tract to perform any work, or to transact any business, be not 
tainted with an illegal consideration or object, the law implies an 
engagement on the part of the person undertaking to do the Avoi-k or 
transact the business, that it shall be done and transacted with due 
care, diligence, and skill, or according to the orders given and assented 
to, and a promise by the party who employs the workman to pay him 
in money a reasonable remuneration, to be ascertained by a Jury, a if no 
specific price be agreed on. Where a specific remuneration is fixed 
upon, a subsequent promise, without any new consideration, to pay an 
additional sum for tne same services is nudum pactum. Where, how- 
ever, it is expressly agreed between the parties, that the work shall be 
gratuitously done, though the contract is nudum pactum, and the party 
undertaking to execute the work is not bound to enter upon or perform 
‘ Colo V. Dyer, I C. & J. 461. * Ante, 652. » 2 Camp. 45. 
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it, yet he becomes liable if, having actually proceeded on the employ- 
ment, he be guilty of any misfeasance in the course thereof to the 
injury of the other party. 

A workman who has bestowed his labour upon a chattel has a lien 
for the remuneration due to him, whether the amount of such remune- 
ration was fixed by the express agreement of the parties or not, and 
although the chattel was deliverSl to him at different times, if the 
work done under the agreement be entire. But no such lien exists, if 
by the bargain a future day of payment was agreed on ; for in such 
case the detention of the chattel would be inconsistent with the terms 
of the conti’act.^ 

A contract for the hire and service of an agent, clerk, or servant, 
need not be in writing, unless the retainer is, by the terms of the 
bargain, to extend beyond a year, in 'which case a written agreement 
is necessary.^ 

Of Contracts by Hiring and Borrowing. 

These are contracts whereby a qualified property may be transferred 
to the hirer or l>orrowcr. In the two kinds of contracts there is only 
this difference, that hiring is always for a price or stipend ; borrowing 
is merely gratuitous. In each case the possession and a qualifit 3 d 
property are transferred for a particular time or use, on condition of 
l estoring the goods so hired or borrowed as soon as the time is expired 
or use peribrmed, together with the price or stipend (in case of hiring) 
cithti expressly agriu^d upon by the parties, or left to be implied by law 
according to the value of the service. 

Of Interest. 

By the 3 & 4 Wm. IV. c- 42, § 28, it is enacte^ that upon all debts or 
sums certain, jiayahle iit a certain time or otlierwise, the jury, on the trial 
of any issue or on any inquisition of damages, may, if they should think 
fit, allow interest to the creditor at a rate not exceeding the current rate 
of interest from the time when such debts or sums certain were payable, 
if such debts or sums be payable by virtue of some written instrument 
at a certain time, or if payable otherwise, then from the time when 
demand for payment shall liave been made in writing, so as such demand 
shall give notice to the debtor that interest will be claimed from the date 
oi* such demand until the term of payment; provided, that interest 
shall be payable in all cases in which it is now payable by law. 

It is said, 1. That this clause of the statute does not extend to special 
actions on contracts strictly for the recovery of unliquidateil damages 
resulting from the breach of such contracts, and ascertainable only by 
a jury ; 2. That it is discretionary in the jury whether or not interest 
shall Ijc allowed, even in tlic cases specified ; 3. That they have no 
discretionary j>ower to awaid interest, unless there be proof of a written 
instriuiicnt whereby the debt or sum certain is made payable at a 
certain time, or of a wTitten demand of the money, comprising a notice 
that interest will thenceforth be claimed ; and 4. That the jury have no 
<liserction, hut must give interest in ail those instances in which it was 
claimable as a matter of right by law at the time the act was passed. 
We may therefore inquire in what instances interest was so claimahle. 

* Chit on CoiitractD, 4^^. ^ See ante^ 274 ; and Beeeton v. Collier, 4 Bing. 309. 
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The general common law rule appears to be, that the law does not 
imply a contract on the part of a debtor to pay interest on the sum he 
owes, aItJiough tlie debt may be of fixed amount, and may have l>een 
frequently demanded. It is not due as a matter of ri^ht, in the absence 
of an express stipulation, even in the case of written instruments, 
unless tliey be commercial instruments of a negotiable nature, as bills 
of exchange, &c. Interest is not 'primd facie claimable on a demand for 
goods sold, although the price was to have been paid on a certain day ; 
or on a balance struck on an account for goods sold, or for work or ma- 
terials ; or on a debt for money lent to or paid for the defendant, or 
had or received by him though fraudulently for the plaintiff’s use. 
Nor is interest necessarily allowed on a guarantee, or on a foreign judg- 
ment, or upon a sum due upon the balance of accounts. But there 
are instances in which the law impliedly gives interest, as upon bills of 
exchange and promissory notes, where the claim to it is supported by 
mercantile usage. Money awarded to be paid on a particular day 
carries interest, if duly demanded thereon, in certain cases, as if the 
plaintiff proceeded by action ; but not if he proceed by attachment. A 
bond conditioned for the payment of money impliedly carries interest 
from the time of the obligor’s default ; but such interest cannot be 
recovered to an amount exceeding the penalty of the bond. In all 
cases interest is allowed, if there be a contract for the payment there- 
of. And an agreement between the parties that it should be paid, 
may be inferred from the course of dealing between them ; as if it has 
frequently been charged and paid without ohjection in former and 
similar accounts between them. The invariable custom or usage in any 
particular trade or business to charge inten'st may also evidence and 
establish a contract to allow it between j)arties having transactions 
therein ; and even compound interest is allowed if the chiini be suj)- 
ported by the known usage or custom of trade in the particular course 
of dealing between the parties. 

Of Illegal Contu/.cts. 

These are — 1. Contracts that are illegal at common law ; and 2. Con- 
tracts that are rendered unlawful by statute. 

1. Of Contracts that are illetjal nt Common Lam , — It is a general 
rule founded on principles of public policy, that no court will lend its 
aid to a man who founds liis cause of action u[H)n an immoral or illegal 
act: ex turjxi contractu oritur non actio. Although, as we have already 
seen, parol evidence cannot be received to contradict or add to the pro- 
visions of a written contract, it will be received to show that the instru- 
ment is valid on account of the invalidity of the consideration, however 
formal or regular the document may appear to be.^ At the same time 
the presumption of law is in favour of a contract; illegality of consi- 
deration will not be referred, but it will be incumbent on the party who 
objects to the contract on that ground to prove it clearly. 

Every agreement is invalid w^hich violates the precepts of religion 
or morality, or the rules of public decency or decorum. Thus, a con- 
tract for the sale of bla8[)hemous, obscene, or libellous prints is void, 
or for [winting an immoral juiblication, or for the rent of a house 
‘ Chit, on ('oiitmcts, 51 li ; and Collins v. Plaiitcrn,2 Wills. 347. 
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knowingly let for the purposes of prostitution. So an agreement in 
consideration of future illicit cohabitation between the parties is void. 
But a contract in consideration of ^ast seduction and cohabitation 
will be good, on the ground that if a man mislead an innocent woman, 
it is both reason and justice that he should make her a reparation ; 
and, notwithstanding the immorality of the connection which led to the 
provision, a court of equity will lend its aid to enforce it ; and if a 
w^oinan be the victim of a married man, it is no less reason and justice 
that he should make her reparation than if ho were unmarried. ^ A 
court of equity would not, however, enforce the performance of a verbal 
promise by a single man, that he would settle an annuity on a married 
woman with whom he had cohabited whilst she was separated from 
her husband. 

Agreements contrary to public policy, and injurious to the com- 
munity, are invalid; as, for instance, stipulations in general restraint 
of trade, as an engagement not to carry on a particular business in any 
part of England ; though an agreement not to carry on a certain trade 
within prescribed boundaries would be valid. An agreement for with- 
drawing an ojiposition to a bill in parliament; or a contract that a ship 
shall be registered in a manner different from the mode directed by the 
Registry Acts ; or a stipulation incompatible with the design of the In- 
solvent Acts ; or a simoniacal contract ; or one made for the purpose 
of smuggling ; or one whicli may tend to the maintenance of suits ; or 
an agreement for the sale of oHices, or connected with bribery or extor- 
tion ; or w hich has a tendency to induce a public officer to act in derelic- 
tion of his duty ; or in restraint of marriage generally, or in j)rocuration 
of mari’iage ; or a contract to pay a commission for recommending a 
customer; or a contract which has a tendency to prevent the due course 
of Justice, by drop[)ing a criminal prosecution, suppressing evidence, 
compounding felony or other public crime, are respectively illegal. So 
is an agreeineiit hy a }>crson in this country to raise money by way of 
loan, to assist subjects of a foreign state to prosecute a war against a 
government in amity w itli our own. 

A contract detrimental to the interests or rights of third persons is 
invalid. Thus, whore a coinposition deed is entered into, a secret sti- 
pulation between the insolvent and a creditor hy wdiom it is executed, 
that tiie latter shall receive a sum of money or security in addition to 
what is payable to the other creditors, is void. 

If a person be induced to enter into a contract by fraud or gross 
misrepresentation on the jiart of the person with wliom he contracts, 
or by an industrious concealment on liis [lart of any defect in the 
subject matter of the contract, it will not be enforced either at law or 
in equity. And the fraud of an authorized agent will have the same 
effect upon a contract entered into by him for his principal, as would 
the fraud of the principal. 

We have already seen, that mere inadequacy of price is not of itseh 
sufficient to induce a court of equity to set aside a contract for the pur- 
cliase of an estate. The court will view such inadequacy as an index 
of fraud, and will consider it in conjunction w ith other circumstances 
of suspicion in establishing fraud. With respect to inadequacy of price, 
» K-nyc V. Moore, 1 S. & S. !)1 . 
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we may observe, that there are but few cases in which a purchasei* of 
an estate could be relieved on that ground after the conveyance is ex- 
ecuted and the purchase completed.* 

With respect to misrepresentation, cases of this nature depend upon 
the particular facts, as the relative situation of the parties and 
their means of information. A misrepresentation or concealment, if 
made for the purpose of obtaining an estate at a grossly inadequate 
price, would be considered as amounting to a fraud. But if the party to 
whom the false statement is made knew the real state of the facts, 
such misrepresentation would not be fraudulent, because the party was 
not thereby deceived. If a party be guilty of misrepresentation, 
though it operate to a small extent only, such misrepresentation dis- 
(jualiiies him from calling for the aid of a court of equity, where he 
must come with clean hands. At law, where a misrepresentation of 
a material fact not within the observation of the opposite party is 
made, the person making the misrepresentation, knowing at the time 
that his statements are untrue, will be liable to an action for the purpose 
of recovering a compensation in damages for the injury the party has 
sustained, notwithstanding the contract was in writing, and notwith- 
standing these particulars may form no part of the terms of the writhni 
contract ; and a party will also be entitled to apply to a court of equity 
to get rid of a contract founded on such fraudulent misrepresentations. 
At the same time we must bear in mind, that courts of justice always 
expect parties to be vigilant, and to exercise a due degree of caution. 
A misrepresentation of the legal effect of an agreement does not con- 
stitute fraud.^ But the concealment of a matter which may disable a 
party from performing a contract is a fraud. In fine, either svpjrressio 
i^eri or mggestio faUi may invalidate a contract. 

2. Of Contracts void by Statute, — If any part of the entire con- 
sideration for a promise, or any part of an entire promise not in its 
nature capable of separation, be illegal, either at common law or by sta- 
tute, the whole agreement is void.® Where, however, a contract contains 
an independent stipulation void at common law, not affecting or forming 
part of the entire consideration or promise, the invalid stipulation may 
l)e rejected, and the remainder of the contract will stand. It seems, 
that although a statute merely inflicts a penalty for doing a certain act 
without expressly prohibiting it, a contract having such matter for its 
consideration or object is invalid. 

Usury, — By the 12 Ann. st. 2, c. 16, it is enacted, that no person, 
upon any contract, shall take, •directly or indirectly, for loan of any 
money, wares, merchandizes, or other commodities whatever, al>ovc 
the value of five pounds for the forbearance of 100/. for a year, and so 
alter that rjitc for a greater or lesser sum or for a longer or shorter 
time ; and that all bonds, contracts, and assurances whatsoever, made 
for the payment of any principal money to be lent, or covenant to lx? 
|)crfornied, upon or for any usury, whereupon or whereby there shall 
be reserved or taken above the rate of 5/. in the 100/. as aforesaid, 
sliall be utterly void. But by the 58 Geo. III. c. 93 it is eruicted, that 
no bill of exchange or promissory note shall, though it may have been 
giv(iu for a usurious consideration or upon a usurious contract, be void 

^ Soe Western’s Conveyancing, p. 85. " Lewis v. Jones, 11 L. tSc C. 500. 

J Stark. Ev. l(jl ^ Chit, on Contracts, 58(>. 
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in the hands of an indorsee for valuable consideration, unless such 
indorsee had, at the time of discounting or paying the consideration for 
tlie same, actual notice that such bill or note had been originally tainted 
with usury. See also the recent act 5 &6 Wni. IV. c. 41 (recited 
under the next head, Oammg) which extends to mortgages also. 

And a still more important alteration in the law of usury, as regards 
bills and notes, was effected by the 3 &4 Win. IV. c. 98, which enacts, 
that no bill of exchange or promissory note made payable at or within 
three months after the date thereof, or not having more than three 
months to run, shall, by reason of any interest taken thereon or secured 
thereby, or any agreement to pay or receive or allow interest in dis- 
counting, negotiating, or transferring the same, be void ; nor shall the 
liability of any party to any bill or note be affected by reason of any 
statute or law in force for the prevention of usury; nor shall any person 
or persons drawing, accepting, indorsing, or signing any such bill or 
note, or lending or advancing any money, or taking more than the 
jiresent rate of legal interest, in Great Britain and Ireland respectively, 
for the loan of money on any such bill or note, be subject to any pe- 
nalties under any statute or law relating to usury, or any other penalty 
or forfeiture. And this exemption is still^furlhcr extended, by the 1 Viet, 
c. 80, to bills and notes not having more than twelve months to run. 

No contract is usurious, although more than 5/. per cent be reserved 
on the loan of money, if the jirincipal and interest be by the legal effect 
and terms of the agreement ]»laced in jeopardy, and the lender on a 
specified contingency run the risk (though remote) of losing both. 
Thus, the bona Jide jiurchase of an annuity on the most exorbitant 
terms does not constitute usury.^ But whenever the legal operation 
of a contract is such, that the principal money is secured thereby and 
payable in any event, and yet more than 5/. per cent may be gained 
l>y the terms of the contract, it is usurious. 

In order to defeat a debt or agreement on the ground of usury, the 
contract must have been usurious at the time the debt or demand was 
created ; for if a debt or demand do not originate in or accrue from a 
usurious bargain, no subsequent reservation of illegal interest, or 
]> 08 terior arrangement for a usurious security, wall taint or invalidate 
the original claim, although the penalty will be incurred on taking 
usurious interest on such an agreement. 

A contract whereby interest at a higher rate than five per cent 
is reserved wdll not be deemed usurious,* provided the excess of interest 
above five per cent be bond fide contracted for to cover reasonable ex- 
pences incident to the transaction; so that a banker, bill broker, or 
other person discounting a bill, or an agent procuring the acceptance or 
payment of bills, may lawfully charge and take, besides legal interest, 
a reasonable commission or remuneration for bond fide and neces- 

sary expences and trouble. If the contract and loan be made abroad, 
and be not usurious in the country in which they are made, they will 
not be deemed so in this country. 

Gaming , — By the 10 Car. II. c. 7 it is enacted, that if any person 
shall play at any pastime or game other than with or for ready money, 
or shall bet on the sides of such as play thereat, and shairiose any 
* Fussil V. Brookes, 2 C. & P. 318. 
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money or thing so played for, exceeding tlic sum of 100/. at any one 
time or meeting, upon tick or credit or otherwise, and shall not pay 
down the same at the time of the loss, the party so losing shall not be 
bound to pay, and the contract or any security for the same shall be 
void. And by 9 Anne, c. 14, it is enacted, that all notes, bills, bonds, 
judgments, mortgages, or other securities or conveyances, entered into 
for any money or other valuable thing won by gaming or playing at 
cards, dice, tables, tennis, bowls, or other games whatsoever, or by 
betting on the sides of such as do game at any of the said games, or 
for reimbursing or repaying any money knowungly lent for such gaining 
or betting, or lent at the time or place of such play to any person so gaming 
or betting, or who shall during such play so play or bet, shall be void. 
But the 5&6 Wm. TV. c. 41 enacts, that notes, bills, or mortgages 
given or made for the purposes mentioned in such acts shall not be 
considered as absolutely voni, but as made or given Jb/* an Ulcrjal con- 
sideration, They are therefore valid in the hands of bond fide hohh^rs 
for a valuable consideration without notice of their illegality. And by 
the 2d section it is enacted, that in case any person shall, after the 
passing of that act, make, draw', give, or execute any note, bill, or 
mortgage for any consideratio^ on account of wdiich the same is by the 
recited acts held to be void, and such person shall actually pay to*an 
indorsee, holder, or assignee thereof the amount of the money therciby 
secured, or any part thereof, such money so paid shall be deemed and 
taken to have been paid for and on account of the person to whom such 
note, bill, or mortgage w as originally given upon such illegal consider- 
ation as aforesaid, and shall be deemed and taken to be a debt due 
and owing from such last-named person to the person w ho shall have 
so paid such money, and shall accordingly be recoverable by action at 
law in any of her majesty^s courts of record. And, by sect. 3, so much 
of the recited acts of 9 & 11 Anne as enacted that such securities should 
enure for the benefit of parties in remainder, is repealed. 

Besides the 16 Car. II. c. 7, and 9 Anne, c. 14, (above quoted), and 
the corresponding Irish acts 10 Wm. III. and 11 Anne, relative to se- 
curities given for money lost at play, the recited acts referred to in the 
foregoing clause of the 5 & 6 Wm. IV. are the 12 Anne, st. 2, c. 16 (also 
above quoted) with the corresponding Irish act 5 Geo. II., relative to 
securities founded on usurious contracts, the 6 Geo. IV. c. 16, with the 
Irish act 11 & 12 Geo. III., relative to securities given as a consideration 
or inducement for signing a bankrupt’s certificate, and the 45 Geo, III. 
c. 72, relative to securities given for the ransom of a ship or vessel or 
of the goods or merchandize on board. So that any note, bill, or mort- 
gage made or given in contravention of any of these acts is no longer 
absolutely voi^ but to be considered as made or given for an illegal 
consideration, and consequently good and available in the hands of a bond 
fide holder for value who had no notice of the original illegality. 

Betting at cricket, a horse-race, or a foot-race against time, have 
been held to be games within the meaning of the act of 9 Anne but 
insuring in the lottery is not. And, by § 9, it does not extend to 
gaming in the king s palace where the king is actually resident. 


* 1 Wils. 220 ; 2 Wih. 36 ; 2 Stra. 1159. 
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Stock-Jobbmff , — The 7 Geo. II. c. 8 (made perpetual by the 10 
Geo. II. c. 8) enacts, that all contracts and agreements upon which ariy 
premium shall he given or paid for liberty to put up, or deliver, receiv{ , 
accept, or refuse any public or joint stock, or other public securitic s 
whatsoever, or any part, share, or interest therein, and also all 
wagers, and contracts in the nature of wagers, and all contracts in 
the nature of putts and refusals, relating to the price or value of such 
stocks or securities, shall be void ; and all premiums or sums given, 
received, paid, or delivered upon any such contracts or agreements, or 
upon any such wagers, or contracts in the nature of wagers, shall be 
restored or repaid to the person who shall give, pay, or deliver the same; 
who shall be at liberty, within .six months after the agreement or laying 
the wager, to sue for and recover the same from the person receiving 
them, wdth double costs of suit, by action of debt founded on the act. 

The statute requires that persons selling stock shall be possessed 
thereof at the time of the contract. It will, however, be sufficient if a 
principal selling stock through the medium of a broker, be at the time 
of the sale possessed thereof, although the broker did not, at the time 
of the bargain, disclose the name of his principal. 

Gambling transactions in foreign funds arc not within the ]:)rohibition 
of the 7 Geo. IT. c. 8;^ neither are foreign securities within the act.- 

Ilkijal Charfjes by Clergymen on iheir Benejices. — By tiic 13 
Eliz. c. 20 (re])ealed by the 43 Geo. III. c. 84, but revived as regards 
this jtrovision by the *57 Geo. III. c. 99) it is enacted, that all 
chargings of benefices with cure, thereafter, with any pension or with 
any profit out of the siime to be yielded or tjiken, other than rents to 
be reserved upon leases thereafter to be made, according to the mean- 
ing of that act, should be utterly void. A demise by a parson of his 
benefice expressly to s(;cure an annuity is void ; but the grant of an 
annuity by a clergyman, and a covenant to pay it, may be good, 
although the same deed contain a void charge upon his ben(‘fice as a 
collatera 1 secur i ty . ^ 

Contracts for the Sale of llcversionary Intet'esta , — The rules re- 
specting this species of contract, particularly where an lieir is the seller, 
are said to depend u])on principles applicable only to themselves, and 
not easily'definable. The heir of a family (whether infant or adult) 
dealing for an expectancy in that family, will be distinguished from 
ordinary cases, and an unconscionable bargain made with him will not 
only be looked upon as oppressive in the particular instance, and 
therefore avoided, but as pernicious in principle, and therefore to be re- 
pressed ; and though a contract by" an heir include property in posses- 
sion, yet if the bulk of the property is reversionary, the w hole of the 
contract will be set aside. But this extraordinary protection wfill be 
withdrawn, if it appear that the transaction w as known to the father or 
other person standing in loco parentisy or to the person after wdiom the 
reversionary interest w^as to become vested in possession, even although 
such parent or other person took no active part in the negotiation, pro- 

^ Wells V. Porter, 2 N.C. 722. 4 B. & Adol. HTH, aiul catJcs there cited; 

» Oakley V. Rigby, ib. 732. Bishop v. Hatch, 1 Adol. & Ellis, 171 ; 

» See on this subject Aberdt>en v. New- Saltmarshe v. Hewitt, id. liV2; and Al- 
lan*!, 4 Sim. 2H1 ; Colehrook v. Ljw’ton, chin v. Hopkins, 1 Bing. N.E fM) 
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Vided it was not opposed by him ' A protection is also afforded to 
persons selling reversionary interests, who are not heirs. 

But a bond fide sale of a reversionary interest cannot be set aside, 
whether the vendee be heir or not, unless fraud or imposition be ex- 
pressly proved, or implied from the inadequacy of the consideration or 
other circumstances attending the sale;* and if the application to the 
court be delayed for a great length of time, or the vendor, with full no- 
tice of all the circumstances, and of his right to set aside the contract, 
confirm the purchase, a court of equity wdl not grant any relief. 

If the purchaser of a reversionary interest seeks the assistance of a 
court of equity, he must show that the transaction was in all respects 
fair, and that a full and adequate consideration was given. 

The rules above stated do not extend to sales of reversions by auc- 
tion ; for, there being no treaty between vendor and purchaser, there 
can be no opportunity for fraud or imposition on tlie part of t)ie latter, 
and the sale by auction is of itself evidence of the market ]n*ice. Nor 
do the rules apply to a contract by a father, tenant for life, and liis son, 
tenant in tail in remainder, as they together form a vendor with a pre- 
sent interest, and meet a purchaser with the same advantages as if a 
single person had the whole power over the estate. 

XII. Of the Defences to Actions upon Simple Contract. 

These are various in form, but seem to be reducible to the following 
heads; viz., performance, — payment, — accord and satisfaction, — 
release, — another action pending, — arbitrament and award,- — tender, — 
set off, — statute of limitations, — infancy, — coverture, — bankruptcy and 
certificate— -discharge under the insolvent acts. 

Perfot'mance, — It is a rule, that a person who is to be discharged 
from liability upon a contract by the p(n*fonnancc of a certain act, is 
bound to do, or cause to be done, the act Nvhich is to exonerate him. 

If a contract is in the alternative, as that a party shall do a certain 
act on the 1st of January or the 1st of February, the right to 
select the time of performance is impliediy vested in the promiser. 
In case an election be given of two several tilings, be that is the first 
agent, or the person wlio ought to do the first act, sliall have the 
election ; as if a man grant a rent of 20.v. or a robe to one and his 
heirs, the grantor shall have the election, for he is the first agent, by 
payment of one or delivery of the other. But if I give to a man one of 
the horses in my stable ; there the donee shall have the election, for 
he shall be the first agent by taking or seizing one of them. 

When no time in fixed by the contract for the performance, the law 
infers an engagement that it shall be executed within a reasonable 
time. A contract must in general be performed strictly at the ap- 
pointed lime; but the right to insist on such strict performance may 
be w’aived, if the party having such right, on being informed that the 
contract cannot conveniently be pei-formed until the following day, 
make no objection to such substitution at the time of completion. 
Sometimes it is necessary for the party insisting upon the performance 
of a contract to give to the other party notice of a fact upon which 

’ S«*e King y. llarnUf, 2 M.vl. Sc K. 45G; 9 TUiKh, .*>75 ; Barker v. Vansommer, 1 Bro. 
^ St t* (itiVM.iiid V. I'e 17 V^cn. ,I. 
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tile right to have sucli perfonnance depends ; but if this notice be not 
required by the terms of the contract, it is only necessary to be 
given where the matter lies more properly or peculiarly wdthin the 
knowledge of otfe of tlie parties than the other, as the case may be. 
Where, however, the contract is to be performed upon notice, or at 
some specified time after notice, it is of course necessary that such 
notice should be given by the party wishing to enforce the contract. 

Sometimes the performance of a contract is rendered impossible by 
an act of the legislature. When an act of parliament will amount to 
a repeal of a covenant (and this applies equally to a contract), and 
when not, is thus stated in a recent case: — Where a man covenants 
not to do a thing which it is lawful for him to do, and an act of 
parliament comes after, and compels him to do it, there the act repeals 
the covenant, and vice verm. But where a man covenants not to do 
a thing which was unlawful at the time of the covenant, and afterwards 
an act makes it lawful, the act does not repeal the covenant.^ So 
where the law casts a duty on a party, the performance shall be ex- 
cused, if it be rendered impossible by the act of God. But where a 
})arty by his own contract engages to do an act, it is deemed to be his 
own fault and folly that he did not thereby expressly provide against 
contingencies; and in such ease the performance is not excused by 
an inevitable accident or other contingency, although not foreseen by 
or w ithin the controul of the party. 

It is a general rule, that an entire contract cannot be apportioned ; 
and if a party undertake to complete a certain act (entire and indivi- 
sible) belbre his claim to rennnieration is to arise, he cannot recover 
for a partial performance, although the completion of the contract was 
])rcvcnted by inevitable accident. 

A contracting jiarty will be discharged from his liability if the other 
party do any act which renders it impossible for him to perform his 
( iigagement; as, for example, if tlie time or mode of perfonnance is 
to depend upon the notice or appointment of the party with whom tlie 
contract is made, and he omit to give such notice; or if his personal 
attendance b(^, by the terms of the contract, essential, and he absent 
himself; in neither case docs any liability on the contract arise. 

A.s- to the right to abandon or rescind a contract in toto on non- 
performance by the other party, the general rule is, that if an act is to. 
he done by one party before the other’s liability can arise, the non- 
performance of such act entitles the other party to consider himself 
fri'ed altogether from liability under the contract. This rule, however, 
appears to admit of some qualification; for if the agreement bo con- 
tinuous, and the liability is to accrue at intervals, upon distinct acts to 
1)0 done by one party before the other can insist on the performance of 
the eoTitract, the non-completion by the former of his part of the agree- 
ment in one instance sliall not discharge the other party from liability 
on a subsequent occasion upon which the former party shall not be in de- 
fault. Such right to abandon or rescind a contract in toto vests only in 
the party who has been guilty of no default, and by him it must be exer- 
cised within a reasonable time. 

A contract cannot be rescinded by one party, so as to enable him to 
’ Ikewstcr V. Kitchen, Ld. Kaym, ,321. 



Contracts* 


G68 

recover back money paid by him thereon as money had and received to 
^is use^ unless the otner party concur in treating such contract as aban- 
doned ab initio; or unless it were part of the original bargain, that in 
a certain event the power of rescinding, and right to recover back such 
money, should be vested in one of the parties. 

If one party fail in performing a contract, the other, if he mean to 
rescind the contract, should give clear notice of such his intention. 

A contract cannot be rescinded in toto by either of the parties, 
unless both of them can be restored to the situatioain which they were 
before the contract. Thus, a contract for freight cannot be rescinded, 
if the consignee has received the goods, and therefore derived some 
benefit from the carriage, although the goods were damaged by the 
negligence of the cifTrier beyond the amount of freight.^ 

PaynienU — If the contract be for payment of money, it w'ill of course 
be a sufficient defence to an action brought upon such contract, if the 
party can shew that the money has been paid. It may be useful, 
therefore, to consider to whom, and in what manner, such payment 
ought to be made, in order to afford a valid defence to such action. 

Payment to the party’s attorney employed to obtain the debt is as 
efiectual as if made to the party himself; but payment to an agent 
employed by such attorney to sue the defendant has been held to be 
no payment to the principal party. Payment to an agent in the ordinary 
course of business, although he be known to be only an agent, binds 
the principal, if such payment be made before the principal himself 
requires payment. In the case of Barret v. Deare (Moo. & M. 200), 
which was an action for money due on a contract, it appeared that the 
defendant had paid the debt at the plaintifi’’8 counting-house, to a 
person sitting there in a part railed off, with account books near him, 
and apparently entrusted with the conduct of the business ; and Lord 
Tenterden held, that this was a good payment to the plaintiff, although 
the person to whom the money was paid had not in fact any authority to 
receive it. 

Generally, payment to one partner binds the firm ; and payment to 
one of several executors is sufficient. 

The payment of pai’t of a debt is in general no legal satisfaction for 
the remainder, though the creditor agree to receive Uie smaller sum in 
full discharge of the whole demand, and give a receipt accordingly. 
But if a stranger y out of his own monies, pay a creditor part of his de- 
mand, under an express agreement that it shall be received in full satis- 
faction of all claims on the debtor, the creditor cannot afterwards main- 
tain an action for the remainder of his demand, as this would be a 
fraud on the third person, who discharged part of the debt under the 
impression that he thereby released the debtor from the residue. 

The payment of a sum of money wiH sometimes, as we have already 
remarked, be presumed from lapse of time and other circumstances, 
and may thus operate as a defence, although the statute of limita- 
tions has not been pleaded. The judges were formerly in the habit 
of holding that a lapse of twenty years, if not taken as a positive 
l)p, should at least be fatal to actions upon bonds. The judge always 
directed the jury under such circumstances to presume that the debt 
* Shields v. Duvis, G Taunt. G.5. 
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had been satisfied. This presumption is of course enable of being 
rebutted by circumstances^ as if interest be proved to have been paid 
upon the debt/ or if upon demand any acknowledgment was made that 
it still remained unsatisfied; in such cases the presumption ceases. 

We have already seen, that where a debtor owes several debts, and 
not one entire account, and pays money generally to the creditor, 
without directing it to be applied in satisiketion of one of the debts in 
particular, the creditor may apply it in discharge of any of the debts 
he thinks fit. To the instances of the non-application of this doctrine 
which are there mentioned, we ma^ here add the following; namely, 
where one of several accounts is with the debtor as executor and the 
other in his own right, the law will apply the payment to the mon^ 
due to himself individually, and will not allow tihe#reditor to appro- 
ipriate it to the other demand. And where one of several demands 
arises out of a lawful contract, and another out of a contract forbidden 
by law, and the debtor makes a payment which is not specifically ap- 
propriated by either party at the time of the receipt, the law will apply 
it in payment of the well-founded and legal demand. 

It will be a good plea to an action for the recovery of a simple 
contract debt, that the plaintiff has taken for it a bill of exchange or 
promissory note, accepted, made, or indorsed by the debtor, for the 
same amount, payable to the creditor himself, or at his instance to a 
third person. ^ If, however, the bill be dishonoured, the right to sue 
upon the original demand will be revived. An express agreement by 
a creditor to take a bill or note for the full amount of his debt, as an 
absolute and unconditional payment or extinguishment thereof, destroys 
the right of action as for such debt, and leaves the creditor without 
remedy, except upon the instrument. 

Accord arid Satisfaction . — Accord without satisfaction is no bar to 
an action for a debt. The accord or promise to confer satisiketion must 
be fully executed and accepted, in order to afford a defence to such 
action. A contract not under seal may, before bi*each, be discharged 
by parol, but after breach it cannot ; the discharge must then be by 
deed, unless it operate as accord and satisfaction. 

lleiease. — The various modes in which a debt may be released, and 
the effect of such release on the contract upon which such debt arose, 
have been already fully considered.* 

Another Action pending. — The mere pendency of an undecided 
action for the recovery of a debt or damages does not operate in ex- 
tinguishment of the simple contract upon which the right to such debt 
or damages is founded ; but the right of action in a second suit for the 
same cause is suspended or abated, and the pendency of the first un- 
finished suit may be pleaded in abatement, whether the first action were 
in another or in the same court at Westminster. The pendency of a suit 
in an inferior couii; cannot be pleaded to an action in one of me courts 
at Westminster for the recovery of the same demand. 

When a judgment has been already obtained in a prior action by the 
plaintiff against the defendant for the identical demand, the contract 
or obligation is merged by the superiority of the security thus acquired, 
and the creditor can no longer sue upon the original promise or demand, 
» AntCy 380, &c. » Ante^ 382. 
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though it accrued upoti a specialty. If he do, the defendant may plead 
in bar, that the plaintiff has already recovered judgment against hfni 
for the same cause of action. 

Arbitrament and Award may effectually be pleaded in bar where 
an action is brought for the recovery of unliquidated damages arising 
from a tort connected or unconuected with a contract, and an award 
has been made between the parties, upon a submission giving mutual 
remedies in case of non-performance. In this case, the award is a bar 
to an action upon the original cause of action, although the defendant 
has not performed the award. But where an action is brought for a 
debt, and the award has merely decided that it is due, and ascertained 
its amount, the plea of arbitrament and award is bad. 

Tender. — The#ender of a debt before action brought is available 
as a defence whenever the demand is of a pecuniary nature, reduced 
or reducible to a certainty, and the debtor has always been ready to 
pay the money. With regard to the mode of making such tender, the 
person to whom and the time when it ought to be made, the reader is 
referred to the observations in a preceding part of the work.* 

Statute of Limitations , — This defence to an action for debt has 
been already treated of.^ We may, however, on viewing it in more 
immediate connection with the subject before us, subjoin one or two 
observations to those already made upon it. 

If a debt sought to be recovered in a court in this country was con- 
tracted and accrued due in a foreign country, the English statute of 
limitations may be pleaded in bar, though the period of limitation ac- 
cording to the law of such foreign country may not have clasped. 

If a written acknowledgment, as required by the 9 Geo. IV. to prevent 
the operation of the statute of limitations has been given, and such in- 
strument be lost, oral evidence of the contents may be received. 

An acknowledgment signed by an agent of the debtor will not revive 
a debt barred by the statute of limitations ; the acknowledgment must 
be signed by the debtor himself. ^ 

If a cause of action, arising from the breach of a contract to do an 
act at a specified time, be once barred by the statute, a subsequent 
acknowledgment by the party that he broke the contract*^ will not take 
the case out of the statute. 

The 9 Geo. IV. c. 14 provides, that even a written acknowledgment of 
the debt by one of two joint debtors or executors shall not revive the re- 
medy against the other party, &c. ; but depart payment, by one of several 
original joint debtors or contractors, either of principal or interest, 
composing the original debt, revives the remedy against the other par- 
ties, although they were sureties* merely ; and this rule applies, al- 
though the parties were bound severally as well as jointly to pay the 
debt, and the action is brought sepwately against one of them who 
did not make the part payment. But such payment by one of several 
joint debtors must have clear reference to their debt, or it will not bind 
or affect the other party. The liability imposed upon all of several 
debtors by the part payment of a debt by one of them lasts so long 
only AS there is a community of interest between them ; so that 
after the death of one of two joint contractors, his executors cannot 
‘ Ante, 372. * Ante, 375. * Hyde v. Johnson, 2 Bing. N. C. 1770. 
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be prejudiced or made liable by a part payment after a lapse of six 
years by the surviving debtor. 

Set-off, — The law upon this subject has been already considered;^ 
we shall therefore merely refer the reader to the remarks there made^ 

Infancy and Coverture have also been already incidentally noticed. 
Each of these may^ under certain restrictions, be a good defence to 
an action or suit upon a contract. If to a plea of infancy the 
plaintiff reply, denying the infancy, or that the defendant ratified 
the promise when he came of age, it will be incumbent on the defend- 
ant to prove the time of his birth ; and afler the defendant has esta- 
blished his infancy when the contract was made, the plaintiff, upon a 
replication of subsequent acknowledgment, must 4 )rove an express 
promise to pay after the defendant attained full age, and before the 
commencement of the action. 

Bankruptcy and CertificatCy and Discharge under the Insolvent 
Debtors Acty will be treated of in a subsequent part of the work. 

Having thus noticed the several kinds of defence which may be set 
up to an action or suit upon a contract, we propose to consider the 
DAMAGES or sum recoverable at law upon the breach or non-perform- 
ance of a contract, and, in conclusion, to introduce a few observations 
upon the rules by which courts of equity are guided in decreeing the 
specific performance of contracts for the sale or purchase of estates. 

Where the parties to a contract mutually agree, that the one shall 
pay to the other a specified sum of money in the event of a breach 
of its provisions, it not unfrequently becomes a question of some diffi- 
culty whether such sum is to be considered in the nature of a penalty 
merely, to cover the damages which may be incurred by a violation of 
the agreement, or the full sum really to be paid in that event, as liqui- 
dated or settled damages, without reference to the extent of injury 
sustained. The courts are disposed to view, if possible, the sum re- 
served as in the nature of a penalty, rather than as stipulated da- 
mages. But if a contract provide, that a certain sum shall be paid in 
the event of performance or non-performance of a particular specified 
act, in regard to which damages in their nature uncertain may arise in 
case of default, and there be no words evincing an intention that the 
sum received in case of a breach of the contract shall be viewed only 
as a penalty, such sum may be recovered as liquidated damages. 

In all articles guarded by penalties, there are two remedies to be 
pursued, at the option of the party injured: he may, as often as the 
articles are broken, have an equitable relief upon the footing of the 
articles themselves for a practical breach of the contract, or he may 
take the penalty; or, in other words, where there is a penalty and a 
covenant in the same deed, the {^ty has his election either to bring 
debt for penalty or an action on the covenant for damages. But he 
cannot resort to both remedies. 

If an action of assumpsit is brought upon a contract for the recovery 
of general damages by reason of the non-performance of an act 
which the defendant had undertaken to perform, or the commission of 
an act he had contracted to avoid, the jury mty take into their 
consideration any consequential injury the plaintiff has sustained, if 
such injury be the fair and natural result of the defendant’s violation 

» Ante, 385 . 
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of his agreement. Thus, if an action be brought for not replacing 
stock lent on a given day according to agreement, the measure of da- 
mages will be the price or value of the stock on the day when it ought 
to have been replaced, or on the day of trial, at thd option of the plaintiff. 

Wlienever a party is liable for a breach of a contract, either express 
or implied, it seems that the party to whom he has become liame is 
entitl^ at all events to nominal damages, although the action be 
framed in tort for such breach, and no actual damage be proved. 

If a party, after he has discovered a fraud practised on him, and 
which induced him to enter into a contract, voluntarily pays a sum of 
money under such contract, he has no remedy to recover back the 
money so paid, ^nd if an illegal contract be performed, and both par- 
ties are in pari delictOf no action lies to recover back money paid un- 
der it; but if the contract be executory, and the plaintiff dissent from 
or disavow the contract before its completion, he may, on disaffirmance 
thereof, recover back money paid under it to the other party. 

Damages may be riven for a loss which the plaintiff may probably 
sustain infuturo by the breach of the contract.' 

As to the rules by which courts of equity are guided in decree 
irig specific performance of agreements. The original foundation 
of these decrees was, that damages at law would not give the 
party the compensation to which he was entitled, that is, would not 
put him in a situation so beneficial to him as if the agreement 
was specially performed; and courts of equity have frequently re- 
fused to interfere, where, from the nature of the case, damages would be 
commensurate with the injury sustained. The decreeing specific per- 
formance is a matter of discretion, but not of an arbitrary capricious 
discretion; it must be regulated upon grounds that will make it 
judicial.® A court of equity frequently decrees a specific performance 
where the action at law has been lost hy the default of the very party 
seeking the specific performance, if it be, notwithstanding, conscien- 
tious that the agreement should be performed. A court of equity will 
decree specific performance, although the seller may have not the legal 
but only an equitable estate in the subject matter, and it will oblige 
him to obtain the concurrence of the parties having the legal estate. 

In case a contract be in its terms both positive and negative, and a 
court of equity cannot enforce the positive part of the contract, it will 
not interfere to restrain the breach of the negative part. Nor will a 
court of equity give any assistance to a party seeking to enforce a hard 
bai^in.^ 

If the court refuse to decree specific performance against the 
purchaser, the vendor may in general still bring his action at law for 
the breach of the agreement. A cotl||^ of equity will sometimes decree 
the performance pro tanto of an agreement; but generally, where a 
person sells an interest, and it appe^s that the interest which he pre- 
tended to seU was not t^ true one, ae'lf be held a term for a less number 
of years than he had contracted to sell^ the purchase? may consider the 
contract at an end, and bring an action for money had and received, to 
recover any sum he may have paid in part performance of the contract. 

^ Young, 6 B. & C. 168. • Kinterley v. Jennings, 6 Sim. 340. 

• Per Lora Eldon, 7 Ves. ,36. 
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CHAPTER XXhi. 

^ sai# Of fffreitftttflo, Hlfomiswors fio^. #reV 

I. Of Bills akb Notes in General 

A Bill of Exchange is defined to be an open letter of request 
from one person to another^ desiring him to pay a sum named therdn 
to a third person on his accouRt^ either at sight, or a certain number 
of days after sight or after date, or at single, double, or treble 
usance, or on demand. The person who makes or draws the bill is 
termed the drawer; he to whom it is addressed is, before acceptance, 
called the drawee^ and afterwards the acceptor; the person in whose 
favour it is drawn, is termed the payeCy and when he indorses the bill^ 
the indorser; and the person to whom he transfers it is called the in- 
dorsee. This indorsee again may, by indorsing it to another person, 
b^ome aii indorser as to him, and so on successively, through as many 
hands as the bill may pass. In all cases the person in possession of 
the bill is called the holder. 

Bills of exchange are either foreign or inland.* Inland bills are 
such Its^re both drawn and payable in England, Scotland, or Ireland 
respectively. For^yn bills are such as are drawn or payable, or 
both, abroad ; or drawn in one realm of the United Kingdom and 
payable in another. 

Bills drawn in {Ingland and payable in Scotland or Ireland, or mee 
versa are foreign bills/ But bills drawn and payable in Scotland, or 
drawn and payable in Ireland, are inland bills within the 1 & 2 Geo. IV^. 
c. 78, to which an acceptance in writing is necessary.* 

A Promissory Note is a direct engagement in writing to pay m 
sum specified, at a time limited, or on demand, to a person therein 
named or his order, or to the bearer. This note is analogous to, and 
has the same effect, as an accepted bill of exchange, only that the 
drawer and acceptor are embodied in one person, who is called the 
maker y and stancfs, in law, in the same situation as the acceptor of « 
bill of exchange. Promissory notes seem to have been originally 
permitted to exist as common law instruments only between me im* 
mediate and primary parties, as between the payee and the maker. It 
was denied that they were justified or n^c^iable by the custom of mer* 
chants; and so strenuously was tes Opinion entertained and enforced 
by that eminent judge, Chief Holt, that it was deemed necessary 

to pass the statute s & 4 An||B& 9. Promissory notisd must there^ 
fere be considered to owe l^^^fficacy as negotiable instrumenti 
to that statute; by which the5r^|i|||^ow placed on the same ftKitinjg in 
'every respect as bills of exchah^ 

The peculiar properties of bills of exchange and proiniaSOTy notai 
enre, 1st, That they may be assigned, so as to vest the legal as yrdl as 
equitable interest therein in the indorsee or assignee, and entifte bfaiii 
td sue thereon in his own name, so that no release by the drawar, to the 

^ Mahouey v. Adiion, 2 B. & Ad. 478. « Ibid. 

4 a 
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acceptor, nor set-off or cross demand due from the former to the latter 
can affect the right of action of the payee or indorsee ; whereas, in 
most other choses in action, a release from the obligee, or a set-off due 
from him to the obligor, may be an effectual bar to the action. And 
2dly, That although a bill or note is not a specialty, but merely a simple 
contract, yet it will be presumed to have been given for a good and 
valuable consideration until the contrary appear. 

These securities are thus preferable to many others of a more for- 
mal nature ^ for each of the parties to a bill or note, by simply writing 
his name upon it as drawer, acceptor, or indorser, guarantees the due 
payment of it at maturity, and the consideration in respect of which he 
f>eeame a party to it can rarely be inquired into ; whereas, in the case 
of a formm guarantee, the Statute against Frauds requires the con- 
sideration to be expressed, and other matters of form, which fre- 
quently render an intended guaranty wholly inoperative. 

There are however, some disadvantages attending them, as compared 
with other securities, and principally tnat, in case of the dishonour of 
the bill or note by the person on whom it is drawn, the holder must 
immediately give notice to all the other parties, or he will lose the 
benefit of his security ; whereas in the case of a guaranty, such exact 
conduct on the part of the creditor is not in general requisite. Again, 
in case of death, a bill or note, being a simple contract only, is not 
entitled to the same priority of payment out of the assets of the de- 
ceased as bonds ; nor is there the same expeditious and extensive mode 
of obtaining payment as in the case of a bond, warrant of attorney, 
statute staple, or statute merchant. 

Bills of exchange and promissory notes are, as simple contracts, 
affected by the Statute of Limitations, and must be sued for within six 
years ; but the operation of the statute does not begin to take place 
from their date, but from the time they became due or payable. 

Bills and notes seem to be property of a mixed and peculiar cha- 
racter. They partake in most respects of the nature of choses in 
action, and, as such, they will not pass by a bequest of all the testa- 
tor’s property” in a particular house, for choses in action have no 
locality ; though bank notes would in such case pass, they bein^ con- 
sidered ^piasi cash. But in some late cases they have been viewed, 
for particular purposes, as property of a more tangible nature, 
somewhat resembling a chattel. Thus, it has been hmd, that if a 
single woman, possessed of a bill payable to her order, marry, the 
liu^and may alone sue thereon, although the wife has not indorsed 
the bill ; notwithstanding the general* rule, that a husband must join 
his wife in an action to recover a debt or chose in action which 
accrued to her before marriage. the fraudulent delivery of a 

bill of exchange by a trader to his^|editor has been held to be 
an act of bankruptcy vrithin the 6 V. c« 16, § 3, although that 
section mentions only goods and cUltds.” So, though bills or notes 
are not the subjects of larceny at common law, as it was considered 
that a chose in action could not be stolen; yet, by the 7 & 8 Oeo. IV. 
c, 29, the stealing of any bill, note, or warrant, or order for the pay- 
ment of money, is made felony of the same nature and punishable in 
like manner as larceny of any chattel of like value with the money 
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due on the security* So the embezzlement of bills or notes clerks or 
servants is felony ; and their embezzlement by agents not bein^ clerks 
or servants, or the selling, negotiating, or pledging them iii vioiatitm of 
the purpose for which they were entrusted, is a transportable mis* 
demeanor. 

So, before the passing of the 1 & 2 Yict. c* 110, bills or notes could 
not be taken in execution; but, by that act, the sheriff is now empow- 
ered, under a writ of fieri fadas^ not only to take money and bank 
notes, but also cheques, bills of exchange, promissory notes, bonds, 
specialties, and other securities for money, and to sue in his own name 
for the recovery of the sums secured thereby when the time of pay- 
ment thereof shall have arrived. 

A Check, or draft on a banker, is a written order addressed to 
persons carrying on business as bankers, by a party having money in 
their hands, requesting them to pay on demand, that is, on present- 
ment, a certain sum of money therein named. Checks are negotiable, 
and in general subject to the same rules as bills of exchange, which 
they resemble in point of form, differing only in this respect, that they 
are uniformly made payable to bearer, and should be drawn upon a 
regular banker. When drawn according to the directions prescribed 
by statute, they are exempt from stamp duty. Though in practice 
treated as cash, they are not considered so in law, unless actually paid : 
they are not money within the meaning of the Annuity act. 

Bank Notes, whether of the Bank of England or of other licensed 
bankers, are a species of promissory note payable to the bearer on 
demand, and assignable by delivery. In their general form end legal 
effect they are similar to other promissory notes, and are subscribed 
either by the parties on w’hose account they are issued, or by some one 
in their employment whose signature is binding on them. They are 
subject to a different rate of stamp duty from other promissoiy notes, 
and may be re-issued after payment as often as may be thought £t, 
whereas bills or notes payable otherwise than to bearer on demand 
are not re-issuable, under a penalty of 50Z. 

The circulation of bank notes mr less than five pounds in England 
was restrained by the 15 Geo. III. c. 51, from the year 1766 to 1797, 
when that act was suspended ; but it was again revived by the 7 Geo. IV. 
c. 6, and the issue of bank notes for less than 5Z. either by the Bank of 
England or by any other English bankers was again prohibited from the 
5th April, 1829. 

Notes of the Bank of England are not, like bills of exchange, mere 
securities or documents for debt, but are treated as money or cash in 
the ordinary course and transactions of business ; and on pa 3 rment by 
them, whenever a receipt is giveSi, it is always given as for money* By 
the recent Bank Charter aqt, they are a valid tender for all sums above 
51; except at the Bank of Inland or any of the branch banks of that 
establishment. They pass by a will which bequeaths all the testator’s 
money or cash. They are negotiable abroad as well as in this country, 
so that the transferee may sue thereon, or maintain trover See. to re- 
cover their value, if wrongfully taken or withheld, in his own name 
in this country. They cannot be followed, by a party who has lost or 
been cheated or robbed of them, into the hands of a person whd has 
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subsequently taken them honAJide for value under circumstances not 
likely to create suspicion in the mind of a careful and prudent person 
that they had been improperly obtained. 

Notes are now rarely issued, except by country bankers; their use 
in London haying been superseded by the introduction of checks. 
They are commonly made {rayable at the country bonk where issued 
and also in London. They are transferable ftmn one person to another 
by delivery, and, like the notes of the Bank of England, are usually 
received as cask If tendered in disohiU*^e of a dem, the tender will 
be good as an offer in money, unless specaalW object^ to at the time 
as not being cash. But though taken as cash, if they be presented in 
due time and not paid, they do not . amount to a payment and the 
deliverer of the notes is still liable to the holder. It is not easy to de- 
termine what is a due or reasonable time, inasmuch as it must depend 
in a great measure on the circumstances of each particular case. The 
safest rule seems to be, to present all notes or drafts payable on demand, 
if received in the place where they are payable, on the day on which 
they are received, or as soon after as possible. When they have to be 
transmitted by post for payment, no unnecessary delay should be 
allowed to intervene. 

Promissory notes issued by bankers, if not payable to bearer on de- 
mand, do not come under the denomination of bank notes; they are 
not, like the latter, taken as cash; nor are they, like them, assignable 
by mere delivery. 


II. Of the Parties to Bills of Exchange, &c. 

There is nothing, generally speaking, to distinguish these instru- 
ments, in regard to the corwpeiency of parties to become chargeable 
thereon, from other simple contracts.. Every person, whether merchant 
or not, who possesses understanding and legal capacity to enter into 
a contract in general, may become a party to a bill of exchange or 
promissory note. 

Corporations^ by the intervention of their agents, may become 
parties to a bill of exchange. In favour of the Bank of England, 
However, it is enacted, that no body politic or corporate, or society or 
company exceeding six nersom unit^ in partnership, in London or 
within sixty-five miles tnereof, shall borrow, owe, or take up any sum 
of money on their bills or notes payable on demand, or at any time 
less than six months, during the continuance of the exclusive privileges 
granted to that corporation. But companies, however numerous, 
carrying on business at any place beyond that distance, may issue tbeir 
notes payable on demand or otherwise, and make them payable in 
London or any other place, and have agents in London and such other 

E laces for the purpose of payment only, provided no such bill or note 
e for any less sum than oZ., or be re-issued in London or at any 
place within sixty-five miles thereof. 

Ah infani cannot bind himself by a bill or note drawn in the course 
of trade. Nor can an action be supported against him on a bfil or note 
mven by him, even for necessaries, if in the hands of a third person ; for 
he would then be precluded from disputing the value of the necessaries. 
But, by a written promise after full age, he may becomh liable on a 
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bill to idiich he became a party whilst a mtnon ' It is no delfei^ for 
any other p^y to a bill^ that a prior or subseqitent party is an inibiit; 
for the priT^e^ is personal. ^ in&nt xnay sue on a biU.* 

A married woman cannot foe charged u{>on a bill made by b^ during 
coverture, except in those instances in which the husband is considered 
as civ^er mortuuiy as in the case of hb transportation for felony^ doe. 
And it seenm that her mdorsement of a bill payable to her is totally 
inoperative, so that even the maker of the note may disrate her hi- 
dorsee’s title, except her husband’s authority was expresdy ^ven or 
can 1^ inferred.) If a bill or note be rayable to a married woman, her 
husband may sue thereon with or witnout his wife.) 

But thouffh no action can be supported on a bill against a person 
incapacitated to draw, indorse, or accept it, such bill will nevertheless 
be valid against all other competent persons, parties to it subsequent 
to such incapacitated person. 

A person may become a party to a bill of exchange, not only by his 
own act, but also by that of his ayent or •partner^ In the former case 
the bill is said to be drawn, accepted, or indorsed hy procuration. 

When a person draws, accepts, or indorses a bill as agent, unless he 
states that ne draws Ac. as agent, his principal will not be bound. 
Besides, should an agent draw, accept, or indorse a bill in his own 
name, which was directed to him personally, and not to his principal, 
he will be personally liable, although such direction described him in 
his ofEcial character, unless he state that he acts as agent.^ An agent, 
however, contracting on the part of government need not describe 
himself as agent. 

Where there are joint traders, and one of them during the existence 
of the partnership draws, accepts, or indorses a bill or note in the 
name or as on the behalf of the firm, such acceptance;, indorsement, 
&c. will render the other partners liable, although they were ignorant 
that the bill w'as negotiated by such partner mr his own inmvidual 
benefit; and no subsequently acquired knowledge by the creditor 
taking thelbill, that such acceptance Ac. was made without the consent 
of the other partners, will defeat his claim against the whole partner- 
ship. But the acceptance Ac. of one of several partners, on behalf 
of himself and copartners, will not bind the others, if it be given for his 
individual debt, and the holder of the bill, at the time he became so, 
was aware of that circumstance. 

It is not necessary that a partner, when he draws, accepts, or in- 
dorses a bill on behalf of the partnership, should express the name of 
the firm, or all the partnerriiip names ; it will be sufiknent to bind the 
firm if he subscribes his own name only. 

But where one member of a copartnership draws bills in his own 
name, and gets them discounted^ the party who discounts them cannot 
enforce payment against the t^^rtnership, although he erroneously 
conceived at the time of discounting the bills that they were drawn on 
the partnershio account ; for, on the discount of a bill the discounter 

» Stevens v. Jackmn, 4 Camp. 164. M. & S. 293 ; Bunrough r. Moss, 10 B. A 

» Chitty, 18. Warwick V. Bruce* 2M.&S. C. 558. 

205 ; Holiday v. Atkinson* 5 B.AC. 501. » Coombe’s case, 9 Coke, 75. 

» She cannot, like an infant, convey a • Attwood v. Muiinings, 7 B. AC. 27B ; 

title to third persons. Barlow v. Bishop, I ^Man. A K. 76; Sm tOso Coote Galla^ 

. East. 432. way# 1 Esp. 115 ; Chitty,165. 

Pbillidcirk and Wife v. pluckwell, 2 * Leadmtter v. Farrow, 5 M. A S. 345. 
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stands in the situation of a purchaser^ and therefore cannot resort for 
payment to others M^hose names do not appear on the bill. 

Articles of agreement between partners^ that no one partner shall 
draw, accept, or negotiate bills of exchange, will not protect the firm 
against bills drawn &c. in violation of the ag^ment, unless the holder 
had at the time notice of the stipulation. But if notice of such agree- 
ment can be brought home to the party, or if, in the absence of such 
an enpgement between the parties, the other parties give him notice 
that they will not be responsible for bills circulated by their copartner, 
the 'firm cannot be charged, though the bill was given in the course of 
partnership transactions. And if the defendants show that the bill 
was circulated in violation of the partnership articles, they may put 
the plaintiff to prove that he gave value for it. 

With respect to dormant or sleeping partners, it would seem, from a 
case judicially decided in 1825, that a sleeping partner is not respon- 
sible for a bill accepted by the acting partners in their names, unless 
such bill relate to the business of the partnership ; because the sleeping 
partner had neither privity of interest in the bill (not being accepted 
in a partnership transaction), nor was the bill taken or circulated on 
his credit, as he was not known to be a partner. 

An act of bankruptcy committed by one of several partners, how- 
ever secret, ipso facto determines his power to make use of the name 
of the firm ; and no person can derive any benefit or right of action 
against the firm upon any bill or note negotiated by the party after 
such his act of bankruptcy. And after a dissolution of a partnership 
by agreement, an express authority given to one of the persons who 
composed the firm to settle the partnership affairs, and to receive all 
debts owing to, and to pay those due from the partnership previous to 
its dissolution, will not authorize him to draw, accept, or indorse a 
bill of exchange in the partnership name, even for a debt that existed 
prior to the dissolution ; it being a principle of law, that the moment 
the partnership ceases, the partners are distinct persons, and from that 
time tenants in common of the partnership property. ^ 

The executor of a deceased party to a bill or note has in general the 
same rights and liabilities as his testator. An indorsement Jby an exe- 
cutor or administrator is as effectual as an indorsement by the deceased ; 
and though an executor may not have proved the will, he is bound to 
present a bill when presentable. 

An executor, like an agent, is personally liable, on making, drawing, 
indorsing, or accepting negotiahle instruments, though he describe 
himself as executor, umess he expressly confine his stipulation to pay 
out of the estate. 

III. Of the Form and Requisites of Bills of Exchange. 

In order to constitute a bill of exchange or promissory note, no par- 
ticular form or precise words are necessary. An order or promise to 
deliver money, or a promise that I.S. shall receive money, or a promise 
to be accountable or responsible for it, will be a sufficient bill or note. 

There are two principal qualities essential to the validity of a bill or 
note : first that it be payable at aU events^ not dependent on any 
Gontingencv* or payable out pf a narticular fund* and secondly 
1 Carlos V. Fancourt, 6 T, R. 482. 
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that it he for the payment of money only^ and not for ihe i^yinent of 
money and performance of some other act, or in the alternatiire. And if 
the bill or note be insufficient in its formation in either of these respects, 
it will not become valid by any subsequent occurrence rendering the 
payment no longer contingent. Thus, an order or promise to pay money, 

provided the terms mentioned in certain letters shall compli^ 
with;” an order or promise to pay out of his growing subsistence;” 
or to pay a sailor's wages, " if he do his duty as an able seaman ;” or 
a request to J. S. to pay a certain sum " out of the moneys in J.^S.'s 
hands belonging to the proprietors of the Devonshire mines,” or out of 
a named payment when due;” and the like; will not constitute 
a bill or note, on account of the contingency to which the payment is 
subject. So an order from the owner of a ship to the freighter to pay 
money on account of freight,” is not valid, because the quantity due 
on freight may be open to litigation. Neither is a bill or note given 
for the delivery of horses and payment of money on a particular day. 

If, however, the event on which the payment is to depend must inevi- 
tably happen, it is of no importance how long the payment may be in 
suspense. And therefore it a bill be drawn payable six weeks after 
the death of the drawer’s father, or payable to an infant when he shall 
come of age, specifying the day when that event shall happen, it will be 
valid and negotiable. So the statement of a particular fund in a bill 
of exchange will not vitiate it, if it be inserted merely as a direction 
to the drawee how to reimburse himself. And therefore where J. S. 
drew a bill on J. N., and directed him, one month after date, to pay 
A. B. or order a sum of money as his quarter’s half-pay from the 
24th June to 25th September next in advance,” the bill was held 
to be valid, because it was not payable on a contingency, nor out 
of a particular fund, but was made payable at all events, the 
mention of the half-pay being only by way of direction to the drawee 
how he should reimburse himself. 

Besides these principal qualities which bills of exchange must pos- 
sess, there are certain other matters proper to be attended to in the 
formation of them, which will be best shown by considering the par- 
ticular parts of a bill in their regular order. We must premise, however, 
that bills and notes under five pounds are subjected to certain regu- 
lations by statute which do not affect those of a higher amount. We 
shall therefore first notice what these* regulations are; which will 
render it afterwards unnecessary^ to refer to these bills and notes as 
forming exceptions to some of the observations which will subsequently 
be made with regard to bills and notes in general. 

Bills and Notes under Five Pounds, — By the 48 Geo. III. all pro- 
missory notes, bills of exchange, drafts, or undertakings in writing, 
being negotiable or transferable, for the payment of a less sum than 
twenty shillings, are absolutely void. 

And by the 17 Qeo. III. .c. 30, all notes, bills of exchange, or drafts, ^ 
being negotiable or transferablei for the pa 3 ment of twenty shillings 
or above that sum and under five pounds, or on which twenty shillings 
or less than five pounds shall remain undischarged, must be made pay- 
able within twenty^one days after the day of the date thereof, must 
express the names and places of abode of the persons respectively to 
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whom or to whose order the same «re payable^ and must bear date 
tefore or at the time of damwing or issuiii^ thereof, and not on any day 
6ub6e(][uent thereto. They are not transferable or negotiable after the 
time limited for payment; and every indorsement thereon must be 
made before the expiration of that time, must bear date at the time of 
indorsing, and speciiy the name and place of abode of the person to 
whom or whose order the money is to be paid. And the signing of 
every such note &c. and of every indorsement thereon must be attested 
by one witness. All persons issuing or negotiating bills or notes con<^ 
trary to these regulations, either as to bills or notes under 20^. or those 
under 6/., are liable to a penalty of from 5Z. to 201. 

We shall now proceed to consider the several parts of a bill or note 
in their regular order: — 

1. Stamp. — A bill or note made in Great Britain must be written on 
paper previously stamped; and the commissioners of stamps are not 
justified in impressing a stamp on a bill or note after it is drawn &c., 
except, it seems, in the instance of its being already stamped with a 
stamp of a wrong denomination, and which is not on the face of it 
expressly appropriated to some other instrument (as a receipt &c.), 
but is of equal or superior value to the stamp which should have been 
on the bill or note. 

The stamp is to be calculated on the amount of the principal money 
secured by the instrument, without reference to the interest thereby 
made payable, though interest be to be paid from the date thereof. 

The effect of a bill &c. not being duly stamped is, that it cannot be 
pleaded or given in evidence, or be in any way available in any court 
either of law or equity.^ It is void even in the hands of a bond, Jide 
holder for value. The are precluded from looking at it, even to 
establish a claim to the original debt or consideration upon the other 
counts. The court may look at the instrument to ascertain whether it 
requires a stamp, or is properly stamped ; and it may be looked at 
even by the jury for a collateral object.* The debt, however, may be 
recovered by the cieditor, upon evidence of its existence. 

It a bill or note oe made in any part of the queen’s dominions, 
as in Jamaica &c., and by the law of such place a stamp is neces- 
sary, it will not be available in this country without such stamp;® but 
in other cases our courts do not regard the revenue laws of a mreign 
country.^ Promissory notes payable to hearer on demmnd^ made out 
of Great Britain, cannot be negotiated or paid in this country unless 
stamped as notes made in Great Britain, under the penalty of 20^^ 

2. Place where •made. — It is usual to date the bill at the city or 
place where it is drawn; but this is not necessary. No place need be 
stated. If a place be stated, it will be premnied that the drawer 
resides therein; and if only a general descri^ition be given, as " Lem- 
don," or Manchester," it will then be sufficient, in ihe absence of in- 
formation, or ready means of acquiring intelligence as to the partfculaT 
street &c. in which the drawer resides, to give Am notice of dbhonour 
by letter addressed to him merely London " &;c* 


' Wilson V. Vy 


. 4 Taun. 28S. 


' Gregory v. $*rR8CT, 3 Camp. 464. 

' * Alves V. Hodgson, 7 T. R. 241 ; Clegg 


y. Levy, 3 Camp. 166, _ ^ 

* James v ^therwood, 3 D. dt B. 190 

• 9 Geo. IV. c. 49, j§ 
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3. DaU , — As the time when a bill is to become dm is generally 
regulated by the time when it was made, the date ought to be clearly 
expressed. A date, however, is not, in general^ ^essential to the 
validity of a bill ; for where a bill has no date, the time will be oom>- 
puted from the day it was issued.^ A check, if post-dated and not 
stamped, is invalid;* but a bill of exchange may l^ally be post-dated;’ 
and although the time of payment may be thus deferred beyond two 
months &c. from the time of issuing the instrument, so that a higher 
stamp should be on the instrument than it actually bears, and a penalty 
of 100/. is thereby incurred/ yet the bill will be good in the hands of 
a bond fide holder. So a bill may be ante-dated. The word date, 
as used in the Stamp Act, signifies the day easpressed as the date on the 
face of the bill. 

A bill may legally be drawn and dated on a Sunday. 

Notes payable to the bearer on demand must not have the date 
printed^ under a penalty of 50/.’ 

4. payahl, — This is generally expressed at length in the body 
of the bill, and supe^'scribed in figures. There is no absolute necessity 
for the superscription, though it is usual. If it were contradictory to 
the body of the bill, it would be rejected ; on the other hand, if in the 
body of the bill there were an omission of the word pounds, the super- 
scription w^ould aid it by supplying the word.® 

5. Tirne of Pdyment, — This depends entirely on the agreement of 
the parties, and there is no limitation in point of law, though the pay- 
ment must not be contingent. Foreign bills are frequently drawn 
payable at usance or usances; but they, like inland bills, may be 
drawn payable at sight, or at days, weeks, months, or years after sight 
or date, or on demand. Bills, however, are very seldom drawn paysmle 
on demand ; but usually, when it is intended they should be payable 
immediately, are drawn payable at sight If drawn at or after sight, 
the drawer of a foreipi bill should express that it is payable according 
to the course of exchange at the time of making it ; for otherwise it 
seems that the drawee must pay according to the exchange of the day 
when he has sight of the bill.^ 

6. The Payee, — The bill may be made payable to the drawer or to 
a third person. It is not essential that eitner should be named, pro- 
vided tne bill be made payable to the 07*der of the drawer (when in 
efiect it is payable to him), or to hearer. But alternative words on 
the face of the instrument, as to the party to whom payment is to be 
made, will invalidate the bill ; as if it be payable to A or B. 

If a bill be payable to A, " for the use of B,’' or in trust for 
him,’^ A has the legal interest, and is the payee. 

If, on framing a bill, a blank or space be left for the name of the 
payee, the acceptor and drawer tacitly authorize a bond fide holder, 
afterwards taking the bill from the drawer or his transferee, to supply 
his own name,’ so as to give efiect to the instrument ab origins m ji 

» De la Courtier v. Belair^, 2 Show, 422; » Pasmore v. North, 13 East. 517. 

Hague V. French, 3 B. P. 173; Giles t. « 55 Geo III. c. 184, § 12. • Ibid, 1 18. 

Bourne, 6 M. S. 73. • Elliott’s case, 2 East. P. C. 851. 

» 55 Geo. III. c. 184, § 13 ; 9 Geo. IV. » Poth. 174. 

c. 49, § 15; Martin v. Morgan, Gow. 123 ; ^ Crutchl^ v. Clarenee, 2 Mt It 90 : 

S.a3B.&. More,635. Atwood v. GrHhn, R. I: M. 425. 

4 n 
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Sill payable to himself; and the objection of uncertainty, whiich wbuM 
otherwise prevail, is thus obviated. 

If the name of 9 , fictitious person be introduced as payee, the bill 
is inoperative in the hands of a party who takes it with knowledge of 
that fact; but the parties to the bill who were aware 4 )f the circnin 
stance shall not permitted to avail themselves of the irregularity; 
and against them the bill, in the hands of an innocent holder for value, 
may be treated and declared upon as a bill payable to hearer, ^ 

If the bill be drarvn in the name of a fictitious person, payable to 
the order of the drawer, with the acceptor’s knowledge, the latter may 
be charged by a honafide holder as undertaking to pay to the order of 
the person who signed as the drawer. 

If a bill be payable to Ship Fortune or hearer,^ it is good, for hi 
law it is payable to bearer only without indorsement.* 

7. Of the several parts, — Inland bills, notes, and checks, consist 
only of one part; but foreign bills, in general, consist of seveml parts, in 
order that if the holder lose one, he may receive his money on the 
other. If the drawer only give one bill, he will, if it should be lost, 
be obliged to give another, of the same date, to thejoser. The several 
parts of a foreign bill are called a set; each part containing a condition, 
that it shall be paid, provided the others remain unpaid. Each of the 
parts must be stamped, if a stamp on either be required. 

&. Of the words “ Order f or Bearer. — It was once thought, that 
unless 'the words order,’’ or bearer,” were inserted, bills would 
have no greater effect than that of being mere evidence of a contract. 
It is, however, now well established, that it is not essential to the 
validity of a bill that it be transferable from one person to another. 
If, however, it be intended to be negotiable, care must be taken that 

^ Minet V. Gibson, 3 1 . R. 481 ; judg- on a count which stated that the bill was 
ment affirmed in parliament, 1 H. B. 569 ; drawn payable to bearer. — Minet v. Gibson, 

I Camp. 180. And see Vere v. Lewis, 3 T. 3 T. R. 481, put this point directly in issue, 
R. 182 ; CoIIis v. Emmett, 1 H. BI. 312 ; and the unanimous opinion of the court was, 
Tatlock V. Harris, 3 T. R 174. To Ben- that where the circumstances of the pyee 
nett V. Farnell, 1 Camp. 1 30, the learned being a fictitious person is known to the ac« 
reporter appends the following note : — ceptor, tlie bill is in effect p^able to bearer. 
“Almost all the modern cases upon Ibis Soon after, the Court of C. P. laid down the 
question arose out of the bankruptcy of same doctrine in Coilis v. Emet, 1 H. Bl 313. 
Livesay A Co. and Gibson A Co., who ne- This decision was acquiesced in ; but Minet 
gotiated bills with fictitious names upon v. Gibson was carriw up to the House of 
them to the amount of nearly a million Lords. 1 H. Bl. 669. The opinion of the 
sterling a year. The first case was Tatlock judges being then taken, Eyre, C. B (p. 698), 

V. Uanis, 3 T. R. 174, in which the court and Heath, J., (p. 619), were for reversing 
of K. B. held that the 5ond fide holder for the judgment of the court below, and Lord 
a valuable consideration of a bill drawn Thurlow, C., coincided with them (p. 6*^), 
payable to a fictitious person, and indorsed but the other judges thinking otherwise, 
m that name by the drawer, might recover judgment was affirmed. Pari. Cas. 8vo. ii. 4^ 
the amount of it in an action against the The last case upon the subiect reported is 
acceptor, for money paid, or money had and Gibson v. Hunter, 2 H. BI. 178, 288, which 
received; upon the idea, that there was an came before the House of Peers upon a 
appropriation of so much money to be paid demurrer to evidence ; and in which it was 
to the person who should become the holder held, that in an action on a bill of this sort 
of the bill. In Vere v. Lewis, 3 T. R 182, against the acceptor, to show that be wm 
decided the same day, the court held, there aware of the payee being fictitious, evi- 
was no occasion to prove that the defendant dence is admissible of tbe circumstances 
had received any value for the bill, as the under which he had accepted otherbills 
mere circumstance of bis acceptance was payable to fictitious persons. See Tufvs 
sufficient evidence of this ; and three of the case, Leach Cro* Law, 206.*’ 
judges thought the plaintiff might recover * Grant v. Vaughan, 8 Burr, 1516. 
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the operative words of transfer be inseited therein ; although if omittod 
by mistake, it seems, and the bill was originally intended to be nego^ 
tiable, the words or order ” may be inserted at any time without a 
fresh stamp. 

9. Of ike words Value Received.^^ — It is now settled, though foiv 
merly thought otherwise,^ that these words are not absolutely essential 
in a bill or note, value received being implied in every bill and indorser 
ment as much as if expressed in totidem verhis,^ However, to entitle 
the holder of an inland bill or note for the payment of 20^. or upwards 
to recover interest and damages against the drawer and indorser, in 
default of acceptance or payment, it jshould contain the words value 
received,*' And it is necessary that the bill or note should contain 
those words in order that an action of debt may be sustained by the 
payee against the maker. It is therefore advisable in all cases to 
insert these words. 

10. Drawer or Maher's Signature. — It is not material whether the 
drawer of a bill or maker of a note puts his name to it at the foot or in 
the body of it, so that it be inserted. Thus, if it be in his own hand- 
writing in this manner, I, John Smith, promise to pay," it is just as 
valid as if J ohn Smith signed it. 

The UahUity of the drawer or muher has been thus defined by Mr. 
Justice Bailey: The act of drawing a bill implies an undertaking 

from the drawer to the payee and every other person to whom the bill 
may afterwards be transferred, that the drawer is a person capd-ble of 
making himself responsible for its payment; that he shall, if applied to 
for the purpose, express in writing upon the bill an undertaking to pay 
it, and that he shall pay it when it becomes payable; and it subjects 
the drawer, on a failure in any of these particulars, to an action at the 
suit of the payee or holder. So the making of a note is an express 
engagement of the payee, or to any person to whom it shall be trans- 
ferrea, to pay the money mentioned therein according to its tenor." 

11. Direction to the Drawee^ and Place of Payment. — A bill of 
exchange should be addressed properly to the drawee; as, if no other 
is expressed, such direction is the place of payment. 

Notes for less than 20Z. payable to bearer on demand must be made 
payable at the bank or place where made, though they may be made 
payable at other places also. 

Ambiguous Instruments. — If an instrument be made in terms so 
ambiguous that it is doubtful whether it be a bill of exchange or a 
promissory note, the holder may treat it as either, at his election, 

A person may draw a bill upon himself. The instrument is valid 
as a bill, and the party may be sued as drawer, or (if he accept it) as 
the acceptor; or the instrument may be treated as a promissory note, 
and the party sued thereon as the maker. 

In a case in which, instead of the usual address to the drawee, only 
the words ^‘payable at No. 1, Wil mot- street " were inserted, it was 
held that a person who resided at that place, and who accepted the 


* Cramlington v. Evans, 1 Show. 5 ; Vin. 
Ab. Bills of Exchange, G. 2. 

* White V. Ledwiten, Bayley, 34 ; .Grant 
V. Da CostCL 3 M. & S. 351 ; and see Pop- 
plewell V. Wilson, 1 Stra. 264. 


» Chitty, p. 67. 

‘ Btoop V. Yotok.S B. & P. 78; Priddy 
V. Henbry, 3 D. & R 163. 

» Taylor V., Dobbins, I Stra. 399 ; San- 
derson V. Jackson, 2 Bos. & Pul. 288 
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bill^ was liable thereon as acceptor.^ But this case does not show that 
the instrument can be perfect as a hilly when it does not appear on 
the face of the instrument who is the drawee. The drawer mighty 
however, it seems, be sued thereon as a maker of a note, for such is 
the legal effect of the instrument. 

A note by two or more makers may be either joint, or joint and 
several. A note signed by more than one person, and beginning We 
promise &c*, is a joint note only. A joint and several note usually 
expresses that the makers ‘^jointly and severally promise.'^ But a 
note beginning I promise &c.” and signed by two or more persons, 
is several as well as joint. So a note beginning in the singular, I 
promise,” and signed by one partner for nis copartners, is the joint 
note of all, and the several note of the signing partner. 

A note beginning A. B., promise,” ana signed ^^A. B. or else 
C. D.,” is a good note against A. B., but only evidence as against C. D 
of a conditional agreement to pay if A. B. does not. 

If the instrument be defective as a bill or note, it still may be evi- 
dence of an agreement. 

The common memorandum, I O U such a sum, does not amount to a 
promissory note ; it is mere evidence of a debt, and need not be stamped. 
Nor indeed is a stamp required for any instrument which is merely an 
acknowledgment for money deposited, to be accounted for, and not a 
receipt for money antecedently due. * 

IV. Of the Consideration. 


In the case of other simple contracts, the law presumes there was no 
consideration unless a consideration appear; in the case of contracts 
on bills or notes, a consideration is presumed till the contrary appear, 
or at least appear probable. The defendant is not in general per- 
mitted to put the plaintiff on proof of the consideration which the 
plaintiff gave for the bill, unless the defendant can make out a primd 
facie case against him,^ by showing that the bill was obtained from the 


* Gray v. Miller, 8 Taun. 739. 

® Wayman v. Bend, 1 Camp. 175; Israel 
V. Israel, 1 Camp. 499 ; Fisher v Leslie, 1 
Esp. 426 ; Childers v. Boulnofs, D. & H. 
N. P. 0. 8. But see Guy v. Harris, Chitty, 
.33.5, where Lord Eldon held such an instru- 
ment to be a promissory note. But it 
clearly is not such at the present day ; see 
Tomkins v. Ashby, 6 B. & C. 541. 

» Duncan v, Scott, 1 Camp. 100 ; Grant 
T. VauKhan, .3 Burr, 1516 ; King v. Milson. 
2 Camp. 54; Patterson v. Hardacre, 4 Taun. 
144 ; Thomas v. Newton, 2 C. & P. 606 ; De 
la Chaumette v. Bank of England, 9 B & C. 
^8; Heath v. Sansom, 2 B. & Ad. 291 ; 
and see Basset v. Dodgin, 10 Bing. 40. It 
was formerly necessary, in order to enable 
the defendant to put the plaintiff on proof 
of consideration, that the defendant should 
have given the plaintiff notice to prove con- 
sideration. Patterson, v. Hardacre, 4 Taun. 
114; Bay ley, 5 Edit. 472—500. It is now, 
however, settled, that notice to prove consi- 
deration is not necessary. Mann v. Lent, 
I M. & M ^0; Heath v. Sansom, 2 B. & 


Ad. 291. It is, however, often nrudent to 
give notice. “ For it is,” says Lord Ten- 
terden, “ matter of comment, if no notice 
were given, or if it were not given at a rea- 
sonable time.” Mann v. Lent, 1 M. & M. 
240. It was formerly held, that where the 
consideration given by the plaintiff is dis- 
puted, and a notice to that effect has been 
given, the plaintiff must go into his whole 
case in the first instance, and cannot reserve 
the proof of consideration as an answer to 
the defendant’s case. Delauney v. Mitchell, 
1 Stark. 439; Plumbers v. Rudin^ Chitty, 
7 Edit. 401 ; Spooner v. Gardiner, K. A M,, 
N. P. C. 86; Best, C. J. in C. P. But now, 
in all the courts, the plaintiff is allowed to 
prove the handwriting, and make out a 
primd facie case, and then, in answer to 
the defendant’s case, to prove considefation, 
R. & M. 255, n. If, however, he call wit- 
nesses to prove the consideration in the first 
instance, ne will not be allowed, after the 
defendant’s case has closed, to caU other 
witnesses for the same purpose. See Browne 
V. Murray, R. A M.254. 
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drfendant, or from some intermediate party, by nndue means, as by 
fraud, felony, or force; or that it was lost; or that he received no 
consideration. But he is at liberty to show positively, by his own 
witnesses, the absence or failure of consideration, in an action between 
immediate parties. 

In order to ascertain correctly the various instances in which the 
want or failure of consideration affords a defence to an action upon a 
bill, note, or check, it should be considered — 1st. Whether the action 
is between the parties to the original transaction, and whose names 
stand in immediate connection with each other on the face of the instrU’- 
ment; or 2dly, Whether the action is brought by a third person, or 
holder, who did not receive the bill or toote from the defendant. 

1. Where the action is between immediate parties, the total want 
of consideration for the instrument (as if it were drawn by the plaintiff 
and accepted by the defendant solely for the plaintifiT’s accommodation, 
or indorsed by the defendant to the plaintiff* for the like purpose, with* 
out any value) will give the defendant a complete defence to the action. 

If there was only a partial consideration for the instrument between 
these immediate parties (being the plaintiff* and defendant), as if the 
bill is for lOOZ., but the debt or consideration between them was 50/. 
only, and as to the remainder the bill was for the plaintifiF’s accom- 
modation, then the action is not defeated in toto, but the verdict shall 
be limited to the sum really due (the 50/.) 

It often happens that there was a full consideration for the instru- 
ment w’hen drawn or indorsed, but before it becomes due, or is sued 
upon, the consideration wholly or partially fMs, Where the consider- 
ation entirely fails — where the defendant has received no benefit, and 
the contract is rescinded or put an end to, either in virtue of its original 
terms, or by the mutual consent of both the parties, — or where it is 
utterly void on account of fraud, which the defendant has immediately 
treated as a ground for vacating the contract, — then the defendant 
stands in the same situation, in regard .to the bill or note, as if the 
plaintiff had originally received it from him without any consideration, 
and the plaintiff' will be nonsuited. 

And where the consideration partially fails, there shall, in some 
cases, as w'here the extent to which it has failed, or, in other words, 
the amount really due, is matter of ready and certain pecuniary calcu- 
lation, be a reduction to the extent of the failure or depreciation. 
But in cases of special contracts, and other instances in which the sum 
to be deducted from the amount of the bill &c. is not a matter of easy 
and definite computation, and the extent of the failure or subsequent 
deficiency or consideration involves a question oi unliquidated darwayes^ 
it has been deemed better to permit the plaintiff to recover the full 
amount of his bill in his action thereon, and to leave the defendant to 
seek redress, and recover back part of the amount, by a cross suit for 
damages on the special contract. 

2. where the action is not between immediate parties, the general 
rule is, that a person taking a bill, note, or check horn fide for value, 
or upon a good consideration as between himself and his indorser, 
shall not be prejudiced in his remedy against a prior party thereto, by 
the circumstance of the latter having put his name to the instrument 
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without any consideration or Yaluey or by reason of the total or partial 
feilure of the consideration as regards such earlier party. Thus, if A 
draw a bill on B, and indorse it to C, and C to D (the holder) ; D, 
having given value for the bill, may sue not only C, but either of the 
prior parties (A or B), althoi^h the bill was drawn and accepted solelv 
for C’s accommodation. And it is not material that D, when he took 
the bill, had notice that neither A nor B had received any value for it. 

And it seems that a prior party cannot set up as a defence, that 
he received no value, and that the plaintiff holds without consider- 
ation, if an intermediate party took the bill or note hondjide and 
gave value for it. In such case the plaintifi^ an indorsee, shall be 
permitted to recover as trustee or agent for the benefit of the inter- 
mediate indorsee for value, who might himself have sued the defend- 
ant upon the instrument, and who shall be assumed to have indorsed 
it to the plaintiff for the purpose of enabling him to sue thereon, it 
not appearing that such indorsee for value claims the instrument ad- 
versely to the plaintiff. 

But if the defendant received no value, and the partv to whom he 
gave or indorsed the instrument transferred it to the plaintiff without 
consideration, and the latter holds it under such circumstances without 
consideration, he in effect stands in the position of the party from 
whom he received the instrument, and cannot sue the defendant thereon ; 
although at the time of the transfer to the plaintiff he had no notice 
that the defendant signed the instrument without consideration. And 
if, under such a state of facts, the plaintiff gave value for the bill for 
part only of the amount secured thereby, he can recover no more than 
the sum really due to him upon the transaction in respect of which he 
received the instrument. But where the defendant has received full 
value for the bill, the plaintiff (an indorsee) may recover the full 
amount, although he holds the bill for value to the extent of part only 
of the sum secured. 

If a man give his acceptance to another, that will be a good consider- 
ation for a promise on another bill, though such acceptance is, after all, 
unpaid. And therefore cross acceptances for mutual accommodation 
are respectively considerations for each other. 

A debt due from a third person is a good consideration for a note, 
or from the defendant and a third person. So is a moral obligation. 
Thus, where a bankrupt, after his bankruptcy, gave a promissory note 
to the plaintiff, one of his creditors, for a part of his aebt, it was held 
that the note was given on a good consideration. 

The consideration or contract on a bill or note must not be in fraud 
either of the defendant or third persons ; for fraud totally avoids all 
contracts both in law and equity. Thus, if a man sell go^s, warrant- 
ing them, and take a bill or note in payment, and the warranty turn out 
false, and it be proved that he knew it at the time of sale, he cannot 
recover on the instrument. But where a fraud has been practised on 
the maker or acceptor, an innocent indorsee for value may, neverthe- 
less, recover against him. 

Where a particular consideration is stated on the face of a bill or 
note, parol evidence cannot be received to show that it was given upon 
another consideration, mconsistent with that which is so expressed. 
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Illegality of Coumderation . — ^Whenevef the defendant would be 
at liberty to insist upon the want of a consideration ^if, in be bad 
received none) as a defence to an action upon a bill or note^ he may 
insist that the consideration was illegal. 

And where the consideration was partly good and partly illegal, the 
illegality will vitiate the whole instrument ; because, it has been held, 
the security is entire, and there can be no apportionment. Though, if 
there be a direct privity between the parties as to the consideration in- 
dependently of the bill or note, the invalidity of that instrument will not 
prevent the recovery of the debt so far as it arises from a legal trans- 
action, if it can be established without the aid of the bill or note. 

And where a bill or note is invalid in regard to all or any part of its 
consideration, and another bill or note is substituted for it, however 
disguised by means of a change of parties or otherwise, such substituted 
note will be equally invalid as the original one, unless all the illegal 
part be entirely withdrawn. 

The same general rules which apply to the nature of the consideration 
for other simple contracts as affecting their legality, are also applicable 
to the various contracts on a bill or note. We must therefore refer the 
reader to what has been already said on that subject under the head 
of Contracts, antOj p. 660. In general, whatever is in itself either fe- 
lonious, fraudulent, or otherwise illegal, subversive of morality,' against 
public policy* or contrary to the provisions of any act of parliament, 
will be an invalid consideration for a bill or note, but will not prejudice 
a bond fide holder who has given value for it without any knowledge 
of the nature of the consideration. * 

Formerly, indeed, bills and notes, as well as other securities, were, 
in some instances, expressly declared by statute to be void; and in 
such cases the illegality of the consideration not only affected those 
parties who were privy to the transaction, or knew of the invalidity of 
the instrument when they took it, and those persons to whom they had 
passed it without a valuable consideration, but even extended to bond 
fide holders who had taken it for value without notice of the illegality* 
These instances were, when the consideration of the bill or note was 
either — 1st, Money lent on an usurious contract, contrary to the 
12 Anne, st. 2, c. 16 ; or 2dly, Money lost by gaming, or by betting on 
the sides of persons so gaming, or for money knowingly lent for such 
gaming or betting, or lent at the time and place of such play to any 
person either then gaming or betting, or who should, during the play. 


> Binnington v. Wallis, 4 B. & A. 651 , 
Gibson v. Dickie, 3 M. & S. 463 : Nye v, 
Mosely, 6 B. & C. 133. 

• Contracts in general restraint! of trade, 
H. & B. Co. Lit. 206, b, n. 1 ; Hunlock 
V. Blacklowe, 2 Saun. 166, n. I ; Mitchel 
Reynolds, 1 P.W. 190, S.C. 10 Mod. 130: 
Davis V. Mason, 6 T. R 1 18. In general 
restraint of marriage, 4 Burr. 2225 ; Baker 
V. Wliite, 2 Vern. 216; Hartl^ v. Rice, 10 
East 22; 3 Lev. 411, 3 P.W. 75, cim. 
Dig. Chancery, 3 Z. 8. To the injury of 
the revenue, Biggs v. Lawrenc^ 3 T. R, 
454 ; Van^ck v. Hewitt, 1 East. 97 : 
Hodgson v. Temple, 5 Taun. 181. Impe- 


ding the course of public justice, Nerot v. 
Wallace, 3 T. R. 117; Fallowes v. Taylor, 
7 T. R. 476 ; Edgecombe v. Rodd, 5 East. 
294; Drage v. Ibbetson, 1 Esp. 643; Bee- 
ley V. Wingfield, 11 East. 46; Kirk v. 
Strickwood, 4 B. & Ad. 421 ; and see Ba- 
ker V. Townshend, 1 B. Moore, 120 ; Wal- 
lace y. Hardacre, 1 Camp. 45. For sale of 
public offices, 2 Bing. Tending to a 
neglect of duty in a j^blic ofiScer, S)le v. 
Gower, 6 East. 110, With a public enemy, 
Willison V. Patteson, 7 Taun. 438; Antoine 
V. Morshead, 6 Taun. 237 ; Dunammet v 
Pickering, 2 Stark. 90. 
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play or bet, in contravention of the 16 Car. II. c. 7, and 9 Anne, c. M ; 
or Sdly, Signing a bankrupt’s certificate, contrary to the 6 Geo. 1 V. 
c*. 16 ; or 4thly, The ransom, or money knowingly lent to enable the 
owner to obtain the ransom, of the ship or vessel of a British subject, 
or any goods or merchandize on board the same, contrary to the 
45 Goo. III. c. 72. 

But the 58 Geo. III. c. 93 enacted, that no bill of exchange or pro* 
missory note, made after the 10th June, 1818, shall, though it may nave 
been given upon an usurious consideration, or upon an usurious con* 
tract, be void in the hands of an indorsee for a valuable consideration, 
unless such indorsee had, at the time of discounting or paying such 
consideration for the same, actual notice that such bill or note had been 
originally given for an usurious consideration or upon an usurious 
contract. 

And as to bills founded on gambling considerations, it had been held 
that they were good in the hands of a bond fide holder without notice 
of their original illegality against all parties except the person who lost 
the money at play. 

Now, however, by the 5 & 6 Wm. TV. c. 41, it is enacted, that any note, 
bill, or mortgage given or made for any of the purposes above men* 
tioned shall not be considered as absolutely void^ but as made, given, 
drawn, accepted, or executed for an illegal consideration. They are 
therefore good in the hands of bond fi^ holders for a valuable con* 
sideration without notice of their illegality. And the 2d section 
enacts, that in case any person shall, after the passing of that act, 
make, draw, give, or execute any note, bill, or mortgage for any 
consideration on account of which the same is by the recited acts held 
to be void, and such person shall actually pay to an indorsee, holder, 
or assignee thereof the amount of the money thereby secured, or any 
part thereof, such money so paid shall be deemed and taken to have 
been paid for and on account of the person to whom such note, bill, 
or mortgage was originally given upon such illegal consideration as 
aforesaid, and shall be deemed and taken to be a debt due and 
owing from such last-named person to the person who shall have so 
paid such money, and shall accordingly be recoverable by action at 
kw in any of her majesty’s courts of record. And by sect. 3, so 
much of the 9 Anne and 11 Anne as enacted that where such mortgages, 
securities, or other conveyances as therein mentioned should be of 
Iimds, tenements, or hereditaments, or such as should incumber or 
affect the same, they should enure for the benefit of such persons as 
would be entitled to such lands Ac.^ in case the grantor or person 
incumbering the same had been dead, is repealed. 

With respect to usurious considerations, indeed, bills and notes not 
having more than twelve months to run have by recent enactments been 
withdrawn from the operation of the usury laws altogether. First, the 
8 & 4 Wm. IV. c. 98 enacts, that no bill of exchange or promissory 
note not having more than three months to run should be void, nor the 
liability of any party thereto be affected by any law in force for the 
prevention of usury. And the 7 Wm. IV. and 1 Viet. c. 80 has since 
extended the same exemption to bills and notes not having moi'e than 
twdve months to run. 
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and Promissory Notes. 

If the consideration upon whieh a bill or note was made is not 
illegal, an illegality in the consideration upon which it is afterwards 
transferred will be no defence, if the plaintiff took it bond fide and 
upon a good consideration. 

By suffering a judgment by default, the defendant loses the oppor- 
tunity of objecting to the consideration, 

V. Op the Transfer and Indorsement op Bills and Notes. 

Bills and notes are usually made payable, not only to the payee, but 
to his order j or to the hearer. If made payable to order,'’ they are 
not transferable in the first instance except by indorsement; but if 
payable to the bearer, they are transferable by mere delivery. 

A Dill or note which does not contain a direction or promise to pay 
to the order of the payee, or to hearer , is not transferable; never- 
theless, if the payee does indorse a bill not negotiable, he is liable on 
his indorsement to his indorsee.* 

Indorsements are of two sorts : an indorsement in blank, or, as it is 
sometimes termed, a blank indorsement, and an indorsement in full, or 
a special indorsement.* No particular form of words is essential to any 
indorsement.* 

A blank indorsement is made by the mere signature of the indorser 
on the back of the bill ; its effect is to make the instrument thereafter 
payable to bearer. 

An indorsement in full, besides the signature of the indorser, ex- 
presses in w hose favour the indorsement is made. Thus, an indorse- 
ment in full by A. B. is in this form ; “ Pay Mr. C. D. or order. A B 
the signature of the indorser being subscribed to the direction. Its 
effect is to make the instrument payable to A. B. or his order only; 
and accordingly A. B. cannot transfer it otherwise than by indorse- 
ment. The omission of the words " or order" is not material in a 
special indorsement; for the indorsee takes it with all its incidents, and, 
among the rest, with its negotiable quality, if it were originally made 
payable to order.* 

Neither indorsement nor acceptance^ is complete before delivery of 
the bill. 

If a bill be once indorsed in blank, though afterwards indorsed in 
full, it will still, as against the drawer, the payee, the acceptor, the 
blank indorser, and all indorsers before him, be payable to bearer;* 
though, as against the special indorser himself, title must be made 
through his indorsee. 

The indorsee may covert a blank indorsement into a special one in 
his own favour, by superscribing the necessary words. He may also 
convert the blank indorsement into a special one in favour of a stranger, 
by superscribing above the indorsement the words, ** Pay A. B. or 
order;" and if he transfer the bill in that way, instead of by indorsing 
it, he is not liable as indorser.^ 

^ Hill T. Lewifl^ 1 Salk. 132. * Moore v. Manning, Com. 311 ; 

* The mark of a person who cannot write Acheson v. Fountain, I Stra. 557 ; fiadie v. 
ifl a sufficient mdoiBement.-.-6eorge y. Sur* East India Company, 2 Burr. 121$. 

rey, 1 M. &»M. 516, * Cox v. Trov, 5 B. & A. 474. 

* Peacock Y. Rhodes Doug. $38 ; Fran- * Smith v. Clarke, Peak^ 225. 

cis T. Mott, Doug. 612. r Vincent y. Horlock, 1 Camp. ^2. 

' 4 f 
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By the law of France, an indorsenient in blank does not transfer any 
property in a bill ; therefore the h#lder of a bill drawn in France and 
indorsed there in blank cannot recover against the acceptor in the 
courts of this country. 

As to the circumstances under which the indorsement of a bill amounts 
to a fresh drawing, see Penny v. Jones, 5 Tyrrwhifs Rep. 107. 

Liability of Indorser, — Every indorser is considered as a new 
drawer, and is liable to every succeeding holder in default of accept- 
ance or payment by the drawee. But a man may indorse a bill with- 
out incurring personal responsibility, by expressing in bis indorsement 
that it is made with this qualihcation, that he shall not be liable on de- 
fault of acceptance or payment by the drawee. Such qualified indorse- 
ment will be made by annexing the i^ords sans reconrs,* or 

without recourse to me and this is the proper mode of indoi*sement 
by an agent. If there be a verbal agreement between the first indorser 
and his immediate indorsee, that the indorsee shall not sue the indorser, 
but the acceptor only, it has been held that such an agreement would 
be a good defence, on the part of tne original indorser, against his im- 
mediate indorsee suing in breach of the agreement. ‘ 

Rights of Indorsee , — A transfer by indorsement vests in the in- 
dorsee a right of action against all the parties whose names are on the 
bill, in case of default of acceptance or payment; and we have already 
seen, that against an innocent indorsee for value no prior party can set 
up the defence of fraud, duress, or absence of consideration. But if 
the payee of a bill payable to order neglect to indorse, the holder has 
no remedy against any person but him from whom he received it. If 
a, bill he reindorsed to a previous indorser, he has no remedy against 
the intermediate parties, for they would have their remedy over against 
him, and the result of the actions would be to place the parties in pre- 
cisely the same situation as before any action at all.’ 

A bill may be indorsed conditionally; and where a bill was in- 
dorsed on condition by the payee, afterwards accepted, then passed 
through several hands, and was finally paid by the acceptor before the 
condition was performed, it was held that the acceptor was liable to 
pay the bill again to the payee.* 

Where a bill or note is merely indorsed to another, and deposited 
with him as a trustee, the indorsee can only use it in conforrni^ with 
the stipulations on which he became the depositary of it. Ana if he 
indorse it over in breach of trust, the indorsee, with notice of the 
breach of trust, acquires no title to the bill as against the rightful 
owner; but otherwise if the bill had been indorsed in blank, and the 
transferee took it without knowledg:e of the particular and limited 
purpose for which the bill was deposited with the trustee. * 

The trust may be expressed on the bill itself by a restrictive indorse^ 
ment, so that into whose hands soever the bill may travel it will carry 
a trust on the face of it.* The following have been held to be restrictive 

» Fike ▼. Street, 1 M. & M. 226. 3 B. & C. 45 ; Woakey v.Foole, 4 B. & A. 

* Biahop Y. Hayward, 4 T. R 470 ; Brit- 13; and see Roberta v. Eden, 1 R. dc P. 308. 

ten V. Weob, 2 B. dc C. 483, ^ Such restrictive indoraemenU are not 

* Eobertac^v. Keai&igto%4 Taun. 30. of very late invention, but they appear to 

* BoHon v.Pidler,, I B. dt F. 530; Rams- have mu well kaown before the middle of 
bottom V. Cater, 1 Stark 228: Collins v. the last centu^.— Snee v. Prescott, I Atk. 
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directions or indorsements : — Th^ithin must be Credited to A. B.;” 

Pay to A. B. or order for my nsep " Pay to A. B. for my account;*' 
** Pay to A. B. only." 

A Holder who takes a bill the circulation of which is thus restricted 
cannot sue the drawer or acceptor upon It, but holds the bill or the 
money received upon it as the trustee of the restraining party. 

Liability of a Person transferring by DeliDery*-^A. transfer 1^ 
mere delivery, without indorsement, does not make the transferor liable 
on the instrument to the transferee; but, in case it were given for a 
pre*existing debt, he is liable on the consideration, if the bill turn out 
of no value, as if it prove to be forged, and the transferee had toot 
made it his own by laches,*^ He is not responsible to a subsequent 
transferee on the consideration, nor can such subsequent tranmroe 
prove for the value, in case of the first transferor's bankruptcy.* 

But if a bill or note be delivered without indorsement, not in pay- 
ment of a pre-existing debt, but by way of exchange for goods, for 
other bills, or for money transferred to the party delivering the bill at 
the same time, such a transaction is held to be a sale of the bill by the 
party transferring it, and a purchase of the instrument with all risks 
by the transferee. 

But, in all cases, if notes or bills are transferred as valid when the 
transferor knows they are good for nothing, it is a frauds and he is liable. 

Rights of Transferee by Delivery » — -Bills and notes payable to 
bearer circulate as money, and are considered as such; and it is abso- 
lutely essential to the currency of money, that the property and pos- 
session should be inseparable. We have already seen that the indorsee 
of a bill payable to order, and not made payable to bearer by a blank 
indorsement, has no right to the bill either so as to retain it against 
the real owner, or to sue any party upon it, unless the indorser had a 
right to indorse;* whereas if a check, bill, or note be payable to 
bearer, the title of the holder, both as against a former owner on the 
one hand, and the maker, acceptor, or indorser on the other, is not 
affected by any infirmity in the title of the transferor, provided the 
bolder took it hondfde, and not under circumstances which might 
reasonably awaken the suspicions of a prudent man.* But if he took 
‘t out of the usual course of business, or under suspicious circum- 
stances, or without proper and reasonable caution, he is liable in trover 
to the real owner, and cannot enforce payment against the parties to 
the instrument. So if a bill or note be transferred after it is due, or, 
in case of a check payable on demand, long after it was issued, that 
very circumstance should put the party taking it on his guard. In this 
respect exchequer bills, which are payable to bearer before the blank 
is filled up* bonds of foreign princes and states payable to bearer,* and 
East India bonds, resemble bills of exchange; they cannot be followed, 
like goods, into the bands of a bond fide holder, by a person who has 
lost them, or by a principal whose agent had fraudulently sold or 
pledged them.’^ 

Jones V. Byde, 5 Taun. 492 ; Bruce v. mons v. Bank of England, 13 East. 135. 
Bruce, ib.: see j&ayley,98; Fuller v. Smith, * Wookey v. Pole, 4 B. & A. 1. 

I R. A M. 49. • Gorgier v. Melville, 3 B. dt C. 45. 

» In re Barrington, 2 Sch. St Lef. 112. » Embezzling bills by agents, or pledging 

• Mead v. Young, 4 T. R. 28. them beyond their lion, is punishable with 

♦ Grant v. Vaughan, Burr. 1516 ; Solo- transportation. — 7 &8Geo. IV. c.29, § 49. 
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An indorsement cannot be for the transfer of a less sum than 
the whole amount of the bill or note purports to be; and the act of 
indorsing conveys no title against the person making it^ unless it is 
made by him who has a right to make the transfer. Consequently, if a 
bill or note be stolen, or lost by accident, the thief or finder may confer 
a title by transferring it, if it be assignable by mere delivery ; but if it 
be not negotiable otherwise than by indorsement, he cannot; though 
it appears, if it be special, an action may be maintained without 
producing the bill. 

If the nolder of a bill become bankrupt, the property in it vests, 
from the act of bankruptcy, in his assignees, and they must indorse. 

A bill or note payable to a married woman passes by the indorsement 
of the husband alone. 

As to the Time of Tranfer. — An indorsement may be made even 
before the bill or note itself; and in such case it renders the indorser 
liable to subsequent parties to any amount warranted by the stamp. 

So an indorsement may be made either before or after acceptance. 
If a bill be indorsed after refusal to accept and notice thereof to the 
indorsee, or after it is due, these are circumstances wliich may reason- 
ably excite suspicions as to the liability or solvency of the antecedent 
parties. ‘‘ After a bill or note is due,” says Lord Ellenborough, it 
comes disgraced to the indorsee, and it is his duty to make inquiries 
concerning it. If he takes it, though he give a full consideration for 
it, he takes it on the credit of the indorser, and subject to all the 
equities with which it may be encumbered.” 

But a distinction has been taken between the transfer of a hiU or 
note over due, and the transfer of a check some days old. For in the 
case of a bill or note, there is a fixed time for payment, after which 
it cannot possibly circulate without some suspicion ; but there is no 
such fixed time in the case of a check. And therefore it has been 
held, that though the taking of a check six days old is a circumstance 
from which the jury may infer negligence or fraud, it is not conclusive 
evidence of either, so as to prevent the party taking the check from 
suing on it, or retaining it, or the money received upon it, as if he had 
taken an over-due bill of exchange,* A note payable on demand is 
not to be considered as over-due, without some evidence of payment 
having been demanded and refused.’ 

After payment at maturity by the acceptor or maker, bills or notes 
cannot be transferred;® except promissory notes payable to bearer 
on demand, re-issued by the original maker, who has taken out a 
licence for that purpose.* “ But a bill of exchange,” says Lord Ellen- 
borough, is negotiable ad infinitum until it has been paid by or 
discharged on behalf of the acceptor.” And if a bill or note is paid 
before it is due, and is afterwards indorsed over, it is a valid security 
in the hands of a bona fide indorser.® 

* Rothschild V. Covney, 9 B. & C. 308. indorser.— Collins v. Lawrence, 3 MAS. 98. 

* Barough v. White, 4 B. A C. 327. The drawer of a bill payable to Ms mn 

* 55 Geo. 111. c. 184, § 19. ord^r, indorsed it over, and, on its being dis- 

^ Ibid, § 14 and 24. Until a bill or note honoured, paid it to the bolder, and after- 

has been paid by the maker or acceptor, it wards indorsed it again. Held, that this 
has not discharged its functions, and does last indorsee might recover against the ac- 
Bot require a new stamp, though re-issued ceptor. — Callow v, Lawrence, 3 M. A S. 97 ; 
after due, and after it has been jiaid by an see also Hubbard v. Jackson, 3 C. A P. 1 34. 
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and Promhmrff Notes. 

If the bill has been partly faki, either by the acceptor or by the 
drawer (who for this purpose is the agent of tne acceptor)/ the bill may 
be specially indorsed for the part remaining due.* 

A bill or note cannot be indorsed iov part of tl^e sum remaining dm 
to the indorser upon it, if the limitation of the sum for which it is in^ 
dorsed appear on the indorsement itself. Such an indorsement is not 
warranted by the custom of merchants, and is attended with this incon- 
venience to the prior parties, that it subjects them to a pluralitjr of 
actions.* It is conceived, that the effect of such an indorsement is to 
give a lien on the bill, but not to transfer a right of action, except in 
the indorser’s name. 

But if a bill or note be indorsed or delivered for part of the sum due 
on it, and the limitation of the transfer do not appear on the instrument, 
tlie transferee is entitled to sue the maker or acceptor for the whole 
amount, and is a trustee of the surplus for the transferor. * 

The holder cannot transfer after action brought, so as to give his 
transferee a right of action, provided the latter were aware of the suit 
commenced.® 

A court of equity will interpose to restrain the negotiation of a bill 
unduly obtained ; for the defence at law may not be available as against 
an innocent indorsee for value, or time may destroy the evidence and 
it will, on equitable terms, decree a bill which was void in its creation, 
or unduly obtained, to be delivered up to be cancelled.^ 

It may not be useless to subjoin a few words as to the extent to which 
bills or notes may be tlie subjects of a donatio mortis causd. The 
result of the cases seems to be, that though a bond* or a bank-note are 
good donationes mortis causd, ^ and the delivery of a bond and 
mortgage deeds will impose a trust upon the real and personal repre- 
sentatives in favour of the doneei" yet the gift of a check drawn by 
the donor upon his banker, or of a promissory note, will not amount to 
a donatio mortis causd, and will have no greater effect in equity than 
at law.” The general rule appears to be, that a chose in action cannot 
so pass ; but a bond, being a specialty, and /laving in the eye of the 
law a substantive existence and locality, independent of the value 
which it represents (being, for example, hona notdbilia in the place 
where the parchment lies) is an exception. And negotiable instru- 
ments which are commonly treated as money for other purposes may, 
like money, pass as a donatio mortis causd ; while such bills or notes 
as are not commonly used for money, as a check or common promis- 
sory note, though payable to bearer, will not be within the exception. 
Nor is it probable that future decisions will hold notes or checks to be 
objects of a donatio mortis causd, for the courts lean against this sort 
of disposition.^* 

' Bacon v, Senrles, 1 Hen. Bla. 88. Bea.302j Mackworth v.Marshall,3 Sim,368. 

« Hawkins v. Cardy, I Ld. Raym. 360; * Bnelgrove v. Baily, 3 Atk. 214. 

and see Johnson v. Kennion, 2 Wils. 262. ® Drury v. Smith, 1 P. W, 406 ; Miller 

• Hawkins v, Cardy, 1 Ld. Raym. 360. v. Miller, 3 P. W. 356. 

• Held V. Furnival, ] C. & M. 528. * ® Duthcld v. Elwes, 1 Bligh, 490. 

• Marsh v. Newell, I Taun. 109. * ^ Tate v. Hilbert, 2 Ves. Jun. 111. 

« Bromley v. Holland, 7 Ves. 20, 413 ; Duffield v. Elwes, 1 Bligh, 633, a. n. 

2 Ves. Jun. 483 ; 3 Ves. 767 ; 9 Ves. 355. 1827. There must be an actual translbr.— 

» 2 Ves. Jun. 488 { 7 Ves. 413; 2 Ves. & 2 Marshall, 632. 



iiUfs oj exchange 

VI. Of the Presentment for Acceptance* 

It is in all cases advisable for the holder of an unaccepted bill to 
present it for acceptance without delay ; though presentment for accept- 
ance is not absolutely necessary in tne case of a bill payable at a cer- 
tain period alter date. It is said, however, that it Is Incumbent on a 
holder who is a mere agent, and on the payee when expressly directed 
by tbe drawer so to do, to present the bill for acceptance as soon as 
possible ; and that, for loss arising from neglect, tne payee must be 
responsible, and the agent must answer to his principal.* 

But in the case of a bill payable at sight, or at a certain period after 
sight, presentment for acceptance is indispensable; for till such present- 
ment there is no right of action against any party; and unless it be made 
within a reasonable time, the holder loses his remedy against the ante- 
cedent parties. What is a reasonable time, depends on the ciroum- 
stoces of each particular case, and is a mixed question of law and 
fact,* to be decided by the jury, acting under the direction of the judge, 
upon the particular circumstances of each case.® 

The holder may, however, put the bill into circulation without pre- 
senting it. If a bill drawn at three days sight,’’ says Mr, Justice 
Buller, “ be kept out in circulation for a year, 1 cannot say that there 
would be laches; but if, instead of putting it into circulation, the holder 
were to lock it up for any length of time, I should say that he would 
be guilty of laches,^* * 

Illness, or other reasonable excuse not attributable to the misconduct 
of the holder, will excuse. But the holder must present, though the 
drawer have desired the drawee not to accept.* 

The presentment must be made either to the drawee himself, or to 
his authorized agent, and should be made during the usual hours oi 
business.* 

In case the bill is directed to the drawee at a particular place, it is 
to be considered as dishonoured if the drawee has absconded.^ But if 
he have merely changed his residence, or if the bill is not directed to 
him at any particular place, it is incumbent on tbe holder to use due 
diligence to find him out. If the drawee be dead, the holder should 
inquire after his personal representative, and, provided he live within 
a reasonable distance, present the bill to him.® 

When the bill is presented, it is reasonable that the drawee should 
be allowed some time to deliberate whether he will accept or no. It 
seems that he may demand twenty-four hours for this purpose, and 
that the holder will be justified in leaving the bill with him for that 
period ; at least if the post do not go out in the interim, or unless in 
the interim he either accepts or declares his resolution not to accept. 
If more than twenty-four hours be given, the holder ought to Inform 
the antecedent parties of it.® 

» Chit. 159 ; Poth. 1*28 ; Marius, 46. » Hill v. Heap, 1 D. & R. C.^. V. 57. 

* Muilman v. D’E^^uino, *2 H. B. 669; « Mar. 112. 

Fry V. Hill, 7 Taun. 397 ; Shute v. Robins, ’ 1 Ld, Ravm. 743. 

1 M. Sl M. 133; Mellisli v. Kaw^n, 9 ® Chitty, 166. 

423. » Marius, 16; Com. Di;r. Merch. F. 6; 

Mellish r. Rawdon, 9 Bing. 416. Ld. Raym. 281 ; ^yley, 186 ; Ingram > . 

Muilman v. D’Ekuiiio. 2 H. B. 665. Foster, 2 Smith, 242 
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and Prammory ^^otes* 

VII. Of Acceptance. 

Acceptance, in its ordinary signification, is an engagement by Jie 
drawee to pay the bill when due. ‘ 

Generally speaking, the drawee of a bill is not liable till acceptance. 
But a banker, having in his hands effects of his customer, is bound, 
within a reasonable time after he has received the money, to pay his 
customer’s checks, and is liable to an action at the suit of the customer 
if he does not.* 

The statute 3 & 4 Anne, c. 9, § 5, expressly enacts^ that no accepts 
ance of any inland bill of exchange shall be sufficient* to charge any 
person whatever, unless it be underwritten or indorsed in writing on 
the bill. This statute, however, seems to be very loosely and obscurely 
drawn. Two chief justices accordingly held, on considering the whole 
of the act, that a verbal acceptance was binding, notwithstanding these 
words ; which decision was finally settled to be law by Lord Hard- 
wicke. It had often been lamented by the judges, that any thing short 
of a writing on the bill should have been considered as an acceptance ; 
and at . length, in accordance with the opinions of the bench, the 
1 & 2 Geo. IV. c. 78, § 2, enacted, that no acceptance of any inland 
bill of exchange shall be sufficient to charge any person, unless such 
acceptance be in writing on such bill, or, if there be more than one 
part of such bill, on one of the said parts. 

The usual and regular mode of making such an acceptance on the 
bill, is by writing the word “ Accepted,” and subscribing the drawee's 
name. Signature, however, is not essential to a written acceptance within 
this statute ; but it is a question for the jury, whether the acceptance is 
complete.* If the bill be payable after sight, the day when accepted 
should also be expressed. But the drawee’s name alone, written on 
any part of the bill, is a sufficient acceptance ; so, without any name, 
the word Accepted,” ‘‘Presented,” “ Seen,” or the day of the month, 
or a direction to a third person to pay it.* 

It will be observed, that the 1 & 2 Geo. IV. c. 78, so far as it relates 
to acceptance in writing, does not extend to foreign bills. It is neces- 
sary, therefore, to consider the state of the law previously to this enact- 
ment in respect of acceptances not on the bill, as it still applies to 
the acceptance of bills drawn abroad. 

A promise, written or verbal, to pay. or accept an existing ffireign 
bill, is of itself an acceptance and so, indeed, is any conduct of t^ 
drawee by which it is intends that the holder should understand that 
he means to accept or pay a bill already drawn. But a promise to 
accept a bill not in existence will not be available as an acceptance, 
at least in favour of a subsequent holder, unless commimioated to 
him at the time he took the bill. Where the drawee answered an ap- 
plication to accept the bill, by saying, “ The bill shall have attention,” 
It was held that these words were ambiguous, and did not amount to 

» 4 East, 72. • Dufour v. Ocenden, 2 M. & M. 90. 

» In Fry and Chapman’s bankruptcy, in * Comb. 401 ; Powell v. Monnier, 1 Atk. 

the year 1829, severe holders of checks on 611 ; Moore v. Whit^, B. N. P, 270 ; Du- 
the bankrupts claimed to prove, alleging &ur v. Oxenden, 2 M. & M. 90. 
that they were equitable assignees of choses * Clarke v. Coik, 4 57 ; v 

in action. The commissioners took time to Coleman, Bnyley, 154; W^n t. Raikr 
'-'a«li«ftUowedtheclaim. 5 East, 514. 
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an acceptance;' so, an answer by the drawee, There is your bill, it is 
all right,'" is no acceptance.* The mere detention of a bill by the 
drawee will not, it seems, amount to an acceptance. 

An acceptance may be either absolute or qualified. 

The holder is entitled to require from the drawee an absolute en- 
gagement to pay according to the tenor and effect of the bill, unin- 
cumbered with any condition or qualification. A general acceptance, 
without any express words to restrain it, will be such an absolute 
acceptance. If the drawee offer a qualified acceptance, the holder 
may either refuse or accept the offer. If he means to refuse it, he 
should note the bill, and give notice of the dishonour to the antecedent 
parties. If he intends to acquiesce in it, he must give notice of the 
nature of the acceptance to the previous parties, or they will be dis- 
charged ; but he must not protest or note the bill, or give a general 
notice of dishonour, for he would thereby preclude himself from reco- 
vering against the acceptor.* 

Qualified acceptances are of two kinds ; conditional^ partial, or 
varying from the tenor of the bill. 

Whether an acceptance be conditional or not, is a question of law.* 
Acceptances, ^^to pay as remitted for,”* to pay when in cash for the 
cargo of the ship Thetis,”®^ ‘ to pay when goods consigned to him (the 
drawee) were sold,”^or an answer, that a bill would not be accepted till 
a navy-bill was paid, have respectively been held to be conditional 
acceptances. When the acceptance is in writing, and absolute, it may 
be suspended on a condition by another contemporaneous writing.® 

A partial acceptance varies from the tenor of the bill, as where it 
engages to pay part of the sum, or to pay at a different time from that 
at which the bill is made payable by the drawer ® 

Before the 1 & 2 Geo. IV. c. 78, it was a point much disputed, 
whether, if a bill was accepted payable at a particular place, such an 
acceptance was a qualified one. That statute, however, has now settled, 
that an acceptance, payable at a banker’s or other particular place, is 
a general acceptance, unless it express that the bill is payable there 
only, and no^oiherwue or elsewhere 

But if the drawer makes the bill in the body of it payable at a par- 
ticular place, and the drawee accepts it payable at that place, without 
adding the words ^^and not otherwise or elsewhere,” presentment at 
that place, though not necessary, since the act, in order to charge the 
acceptor, is still necessary lo charge the drawer.” And it should seem 
that even where the bill is drawn without being made payable at any 
particular place, and is accepted payable at a particular place (though 
without the words and not otherwise or elsewhere”), a presentment 
at the place named is necessary to charge the drawer. 

We nave already seen that one partner may, by his acceptance, bind 
his copartners. But if a bill be drawn upon several persons not in 
partnership, it should be accepted by all, and if not, may be treated 

' Hee6 V Wamnek, 2 B. & A. 113. • Bowerbank r. Montiers, 4 Taun. 844. 

» Powell V. Jones. 1 Esp. 17. • Molloy, 283; Walker v. Atwood, 11 

• Sproat V. Matthews, 1 T. R. 189$ Ben- Mod. 190, 

tinck V. Dorriem 6 East, 200 ; Chit. 182. > o It will he observed that this part of the 

^ ^oat V. Matthews, 1 T. R. 182. statute applies to all bills, fmign as well 

‘ Sranburj v. Lissett, Stra. 1212. as inland. 

* Julian V. Shobro^c, 2 Wils, 9. > ‘ Gibb v. Mather, 8 Bing. 214. 

’ Smith V. .Abhnf^trn 11 i* 
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as didhonoured/ Acceptance will, however, be binding on such as do 
make it. ^ ^ ^ 

There cannot be two separate acceptors of the same bill not jointly 
responsible. But although there can be no other acceptor after a 
general acceptance of the drawee, it is said that when a bill has been 
accepted swra protest for the honour of one party, it may, by another 
individual, M accepted supra protest for the honour of another.^ 

We have already seen, that the signature of a drawer, maker, or 
indorser of a negotiable instrument on a blank form will bind them 
respectively; so an acceptance written on the paper before the bill is 
made will also charge the acceptor to the extent warranted by the 
stamp. And it has been decided, since the 1 & 2 Geo. IV. c. 78, that 
an acceptance may be written before the bill is driwn, though that 
statute makes it essential to the acceptance of an inland bill that it 
should be in writing on stick hill, 

A bill may be accepted after the period at which it is made payable 
has elapsed, and the acceptor will then be liable to pay on demand. 
It may also be accepted after a previous refusal to accept* 

Liahility of Acceptor , — The acceptor is considered, in all cases, as 
the party primarily liable on the bill. He is to be treated as the 
principal debtor, to the holder, and the other parties as sureties liable 
on his default* The acceptor of a bill stands, for most purposes, 
in the same situation as the maker of a note, and therefore most of 
the following observations will apply to the latter also. The liability 
of the acceptor does not attach by merely writing his name, but upon 
the subsequent delivery of the bill. Hence it follows, that if the 
drawee has written his name on the bill with the intention to accept, he 
is at liberty to cancel his acceptance at any time before the bill is 
delivered, or at least before the fact of acceptance is communicated 
to the holder. * 

An acceptance is a conclusive admission of the ability of the drawer 
to make the bill, and the genuineness of his signature; for which rea- 
son the acceptor is liable though the bill be forged. The acceptance 
is also primd facie evidence of the party having effeHte of the drawer 
to the amount of the bill. 

The acceptor’s liability can* only be discharged by payment, by 
Avaiver, or by release. 

Payment we shall consider hereafter. 

With respect to the mode, by which it may be waived or discharged^ 
it is a general rule of law, that although a simple contract may, htfore 
hreachj be waived or discharged without a de^ and without consider- 
ation ; yet after breach there can be no discharge, except by deed or 
upon sufficient consideration.* To this rule contracts on bills form an 
exception, and the liability of the acceptor, though complete, may be 
discharged by an express retiuncialion of his claim on the part of &e 
holder. But nothing short of an express discharge will do/ If the 

* Msr. 16, Holt’s N. P. C. sum^t, G. ; Fitch t. Sutton. 5 £fisL2S0. 

> Jackson v. Hudson, 2 Csmp* 447. * Piijgwall t. Dunster, Doug. 235; Black 

> Wynne V. Baikes, 5 East, 414. y. Fine, and Walpole v. PuTtenoy, thm 

* Fentum v. Pooock, 5 Taun. 192. dted': Farquluir v. Southey, } 14, 

* Oox V. Troy, 5 B. k A. 474. A right to sue the drawer may be 

e Com. Dig., Action on the Case in As- Pelatorre t. Barclay, I Stanc. 7. 
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T6iHinciation be not express, an4 fdr tbe wbole amount^ there must be 
a consideratioiu’ Beceiving interest from the drawer will not discharge 
the acceptor. 

The cancellation of the acceptor’s naihe by the holder is a waiver of 
the aooeptaiKce. Where a third person cancds> it k a question for the 
juiy whether that cancellation were with the aitsent of the holdea * 

The liability of the acceptori as such, may also be waived or ex^ 
tingukshed by taking from him a Co-extensive security by specialty. 
But if a new security recognize the bill or note ae still existing, it is 
not extinguished.^ Where one of three partners, after a dissolution of 
partnership, undertook, by deed made between the partners, to pay a 
particular partnership debt on two bills of exchange, and that was 
communicated t<f the holder, who consented to take the separate notes 
of the One partner for the amount, strictly reserving his right against 
all three, and retained possession of the original bills, it was held, that 
the separate notes having proved unproductive, he might still resort to 
bis remedy against the other partners, and that the tfSikig under these 
circumstances the separate notes, and even afterwards renewing them 
several titties successively, did not amount to satisfaction of the joint 
debt/ But, in general, the taking a separate bill of one of two joint 
acceptors of a formei* bill is a relinquishment of all claim on the former 
security.^ 

A rdease (which is an acquittance under seal, and to the validity 
of which, being a deed, no consideration is essential) by the drawer to 
the acceptor will discharge the acceptor from his liability to the 
drawer, though the bill is not due, and is in the hands of a third 

E rty?* A release to one of several acceptors or other parties jointly 
bfe on a bill or note, is a discharge of all. ^ But a covenant not to 
sue, though it may be pleaded as a release to the party to whom it is 
given, does not so far operate as to discharge another party jointly 
liable.* The legal operation of a relea3e as to third parties jointly liable 
may, in some cases, be restrained by the terms of the instrument. 

A discharge under the Lords’ Act, though it was a satisfaction as 
between the helper of a bill and the acceptor, did not discharge the 
acceptor from his liability to a previous party who had been obliged 
in consequence to pay the bill. But a discha^e under the In- 
solvent Debtors’ Act releases the insolvent from his liability, not only 
to the creditor mentioned in the schedule, but to indorsees, * 

Vllt. Op Pkesentment for Payment. 

A personal demand on the drawee or acceptor is not necessaty. It 
is sufficient if payment be demanded, at his usual residence or place of 
busmess, of his wife or other agent'* And it is sufficient if payment be 
demanded of an agent who has been authorized to pay, or nas usually 
paid bills for the drawee, ^he bankruptcy or insolvency of the drawee 
is no excuse for a neglect to present for payment. If th* wee tias 

* Pmker y. 2 Stalk. 228. • Scott y. Lifford, 1 Gamp. 24S. 

* Birseting y. Haline, $3* AC, d&B, ’ Co^ Lit 232, s. 

* Twmntiy y. Yoiineb 8 B. ft C. 208. * Dean y. }fewhall, 8 IVR. 168. 

« Belfocd y. D^in, 2 B. ft A. 210. • M\y y. Forbes, 2 B. ft B. 30. 

* Bvansy. Drummond, 4 Esp. 92; B«ed Matthew^ y. m 3 rdott, 2 Btp* 609 ; 

V. White, 6 Eq). 122. Brown y. M*I)ennot, 3 Esp. 265. 
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shut «{> bis bouse, the bolder iSJjasl jliqtlum lifter tD 

find him out. If he is deed, preseivtoeot mpt he io bb perpK>nai 
representatives; apd if he have none, then at his hpase.^ . 

When a bill is drawn at a ce^ahi muyiher of doys ofter d^te or 
sight, those days are reckoned exclusively of the day on t^e bIjQi 
is drawn or accepted, and inclusively of the day on which d ibits d^e* 
After sight'’ is equivalent to after acceptencej" and wi^b resp^ 
to notes, it means after presentment for sight. I3y the custppi of 
trade, in bills and notes, a month is deemed to be a calendar or solar 
montb.^ The inequality of the respective months is not taken into t^o 
account. If a bill at one month be drawn on the 31st of January, it 
will be due on the 28th of February, or 29th if le^ year, and, reckon- 
ing the days of grace, will be payable on the 3d of March. * 

Days of grace are so called because they were formerly allowed 
the drawee as a favour; but the laws of commercial countries have long 
since recognized them as a right. The number of these days varies in 
different {daces. 

The three days of grace allowed in this country are reckoned ex- 
clusive of the day on which the bill ftdls due, and inclusive of tbe last 
day of grace. Where there are no days of grace, and the bill falls 
due on a Sunday, Christmas-day, Good Friday, {niblic fast or thanks- 

f i ving day, or where the last of the days of grace happens on such a 
ay, the bill becomes payable on the day preceding; and if not then 
paid, must be treated as dishonoured. A presentment for payment 
before the expiration of the days of grpee is premature, and will not 
enable the holder to charge the antecedent parties. 

Days of grace are allowed on promissory notes as well as on bills; 
They are allowed,, whether the bill or note be made payable on a cer- 
tain event or at a certain day, or at a certain number of years, months, 
weeks, or days after date or after sight, or at usance. . But they are 
not allowed on checks, or on bills or notes payable on demand.^ Whether 
days of grace are allowed on bills payable at sight seems undecided; 
the weight of authority inclines in mvour of such an allowance.^ 
Foreign bills are usually drawn payable at on^ two, or more 
usances. Usance (or usage) signifies a certain known established 
time which it is the usage of the countries between which the hills are 
drawn to appoint for payment of them ; it varies with respect to dif- 
ferent places, in some cases being one month, im others two or more, 
and in othm less than a month. ^ When a month is the ordinary 
usance, a half usance is fifteen days. 

Bills and 4 }otes payable on demand, and checks, must be presented 
within a reasonable time. What is a reasonable time seems to be a 
question of law ‘‘ A man taking a bill or note payable on demand, or 


' Chitty, 246, 

«S B. &B. 167. 

* Marius, 75 ; Kyd, 4. 

« Wiffen Y. Eoberts, 1 Ero. 261. 

* Brown v. Uarmden, 4 T. K. 146 
« Bajrley, J67. 

» Beawes, 266 ; Kyd, 10 ; Bayley. 198; 
Deheiuv.: Harriott, I Show. 163; Coleman 
V. ^yer, Barn. Eep, 303 x Janson v. Tho- 
mas, Bavley, 79 ; nelw. N.P, 7.€fd. 

< Usance between Fiance and London is 


30 days between Germany, Holland, or 
tbe Netherlands, and London, one calendar 
month between 'Sweden and London, 75 
days;— between Fortuaal and London, two 
calendar months ;— and between Italy and 
London, three calendar monihs. ‘ 

• Tindal v. Brown, 1 T. R. 166; Bai^by- 
*irey. barker, 6 East, 3; Parker v. Gor. 
don, 7 East, 896 ; Haynes y. Birks, 3 
? * Appleton V, Sweet^ple, Bay- 

I 1 QO ^ 



700 nUb hf Exckmge 


* % cheeky is not bounds laying aside all othar basmess^ to present or 
taransmit it for pa^meTit the veiy first opportunity. It has long since 
been decided, in niunerous cases, that tnongh the party by whom the 
bill or note is to be paid lives in the same place, it is not necessary to 
present the instrument for payment till the morning next after the day 
on which it is received.* And later cases have established, that the 
holder of a check has the whole of the banking hours of the next day 
within which to present it for payment.* 

Presentment for payment should be made during the usual hours of 
business, and, if at a banker’s, within banking hours.* If the party who 
is to pay the bill be not a banker, presentment may be made at any 
time when he may reasonably be expected to be found at his place of 
residence or business, though it be eight o’clock in the evening.^ 

The cormquence of not duly presenting a bill or note is, that all the 
antecedent parties are discharged from tneir liability, whether on the 
instrument or on the consideration for which it was given. The ac- 
ceptor or maker, however, still continues liable. And, indeed, pre- 
sentment is never necessary for the purpose of charging him, the action 
itself being held to be a sumcient demand, and that though the instru- 
ment be made payable on demand.* But though the absence of demand 
l)e no defence, yet if the acceptor or maker pays after action without 
any previous demand, it seems, the court would take the question of 
costs into consideration.* 

Where a bill or note was made or accepted payable at a particular 
place, it was formerly a point much disputed, whether a presentment 
at that place was necessary in order to charge the acceptor or maker. 
At len^h the 1 & 2 Geo. IV. c. 78 declared, that an acceptance pay- 
able at a particular place is a general acceptance, unless express^ to 
be payable there only, and not otherwise or elsewhere On this 
statute it has been decided, that the acceptance is general, though the 
bill be made payable at a particular place by the drawer, if not so 
made payable by tlie acceptor. ’ 

This statute does not extend to promissory notes.* If, therefore, a 
note be in the body of it made payable at a particular place, it is still 
necessary to aver and prove presentment there.* But if the place of 
payment be merely mentioned in a memorandum, that is held to be only 
a direction, and not to qualify the contract ; and consequently a pre- 


> Ward V. Evans, 2 Ld . K^m. 928 ; 
Moore v. Warren, 1 Stra. 415; Fletcher v. 
Sandys, 2 Stra. 1248; Turner v. Mead, I 
Stra. 416 ; Hoar v. Da Costa, 2 Stra. 910 ; 
App^ton V. Sweetapple, BajW, 192. 

* Bocklinffton v. Sylvester, Cnitty, 274 ; 
Bobaon v. B^nett, 2 Taun. 388 ; luckford 
v.Bidge,2Camp. 537. 

* Parker v.6ord<^7 East, 385; Elford 
v. Tee^ 1 M. dt S. 28 ; Jameson v. Swin- 
ton, 2 Taun. 224. 

* Barclay V. Bailey, 2 Camp. 527 ; Mor- 
gan V. Davison, 1 Taun, tU. 

* Bomball v. Ball, 10 Mod. 38; Framp- 
ton V. Coulson, I Wils. 3k 

« M^ntosh V. Haydon, 1 R. & M. 363. 

V Selby V. Eden, 3 Bing. 611 ; S. C. 11 
Moo.6lf; Faylev.Bird, 6B &C.631; 
SDowldtR. 639. 


* Notwithstanding this act, and indepen- 
ntlv of the decision in Gibb v. Mather, 
be accepted, payable at a particular 


place (though not enressed to be payable 
there on/p, and not otherwUeorehewnere), 
the addition of the place where payable h 
not surplusage ; for, upon default made at 
that place, the right ot the holder to sue the 
previous parties to the bill is complete. — 
Mackintosh v. Haydon, Ryan dt Moody, 
362 ; Hawkey v. Berwick. 4 Bing. 135 : S, 
C. 12 Moo. 478. Before uie act, the holder 
must have presented there. Now, he map 
present effectually there; and (as was sup- 
posed until the decision in Gibb v. Mather) 
may also present effectually to the acceptor 
himself. 

* Itenderson v. Bowes, 14 East, 500 ; 16 
East, 112; 2B.dtB. 165. 
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sentment there is not emstiai’ to ohaige the msk^. an av^eiv 
m^nt in the declaration, that the note was made payable tbare^ has even 
been held a fatal mis-di^ription/ 

But though, as between the holder and the acceptor of a bill, 
sentment for payment is not strictly necessary in order to chai|^ him, 
unless the acceptance has made it expressly payable at a certain plaea 
and not otherwise or elsewhere^ yet the rule is diffe^t as between the 
holder and the drawer and in^rsers; for their liability is only con- 
ditional, to pay if the acceptor does not pay accordmg to the tenor of 
the bill upon the holder using due diligence to obtain payment. It is 
a part of the holder’s due diSgence to present on the very day and at 
the very place mentioned upon the bill or note (no matter whether the 
acceptance be general or qualified, nor whether the place be mentioned 
in the body of the note, or how otherwise) ; and tnougb, upon these 
distinctions, it may not be his duty to the acceptor or ma^r to present, 
yet it is his duty to the drawer and indorsers ; and if he does not per- 
form it, they will be discharged. And although the drawee, acceptor, 
or maker be bankrupt, or have notoriously stopped payment, that cir- 
cumstance will not make any difierence in the Holder’s duty to present 
the bill or note for payment. 

A person who has guaranteed the due payment of a bill may be re- 
leased from responsibility by the neglect of the holder duly to present 
it for payment, if he can show that he was thereby prejudiced. 

Neglect of presenting for payment is excused, in the case of a bill or 
note payable on demand, if the holder, before the period at which he 
should have presented it, put it into circulation. ’ And advantage from 
such neglect is waived by any antecedent party who subsequently, 
mth notice of the laches^ promises to pay the bill, or makes a partial 
payment on account of it. * 

IX, Op Payment. 

Payment should be made to the holder and real proprietor of the 
bill for payment to any other party is no discharge to the acceptor 
unless, indeed, the money paid finds its way into the holder’s hands, 
and the bolder has treated it as received in liquidation of the bill. 

There are some cases in which payment to a wrongful holder is pro- 
tected, and others in which it is not. If a bill or note payable to 
bearh* (either originally made so, or become so by an indorsement in 
blank) be lost or stolen, we have seen that a bond fde holder may com- 
pel payment But not only is the payment to a bond fide holder 
protected, but payment to the thief or finder himself will discharge 
the maker or acceptor, provided such payment were not mad^iwith a 
knowledge of the infirmity of the holder’s tide, or under circumstances 
which might reasonably awaken the suspicions of a prudent man. But 
if such a payment be made under suspicious circumstances, or without 

> Price V. Mitchell, 4 Camp. 200 ; ^ u- * Exon y. Russell, 4 M. ft S* 505. 

liams V. Waring, 10 B. ft C. 2. But in a ’ Camidge v. Allenby, S B. ft C. 1182; 
case where the body of the note wasprinted, S. C. 2 Dowl. & R. 
except xhe amount, the names of the parties, « Vaughan v. Fuller, Stnu 1246 : Blisatd 

and the date~a memorandum of the place y. Hirst Burr. 2670 ; GoodsU y. A^ltev, I 
where it was payable being also printed-— it T. R. 712; Rqg^ y. Stspheni, 2 tTIL 
was held that a roecial mesentment was ne- 713 ; Anson v. B. N. p7276. 

'•essary.— Trecotnick y. J^win, 1 Stark, 468. 
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msotiable caution^ or out of the usual course of businese, it wUl not 
discharge the payer. But the same degree of caution is not necessary 
in the case of a payee as is necessary in the case of a discounters^ A>r 
the acceptor or maker is compelkbk to pay to an innocent holder, 
whereas a discount is in all cases perfectly optional. If payment be 
made before the bill or note is due, or a^r it is due, or, in case of a 
check, long after it is drawm, that is a payment out of the usual course 
of business. If the bill or note be not payable to bearer, but transfer* 
able by indorsement only, and be paid to a wrong party, the payer is 
not discharged. 

If the bUl be paid, the payer has a right to demand its being de* 
livered up to him ; but if it be not paid, the bolder should keep it. 
Yet it has been held, that an agent is justified, by the usage of trade, 
in delivering it up on receiving a check, though that check is after- 
wards dishonoured.^ But the drawer and indorsers, in such a case, 
would be discharged, for they have a right to insist on the production 
of the bill, and to have it delivered up on payment by them.^ If the 
holder of a check receive bank-notes instead of cash, and the banker 
fail, the drawer is discharged.* 

A bill is not discharged and finally extinguished until paid by the 
acceptor ; nor a note until paid by the maker. 

It does not appear to be settled, whether part payment by the drawer 
to the holder will discharge the acceptor pro tanto^ or whether the 
holder may, nevertheless, recover the whole amount from the acceptor, 
and hold an equivalent to the amount received from the drawer, as 
money received of the acceptor to the drawer’s use.’ It is conceived, 
that the holder can only recover of the acceptor the amount of the hill 
minus the sum paid by the drawer. The acceptor is the principal, and 
the drawer is the surety ; it should seem, therefore, that a payment by 
the drawer discharges the acceptor’s liability to the holder pro tantOj 
and makes the acceptor liable to the drawer for money paid to his use. 
Besides, had the drawer paid the whole bill, nominal damages only 
could have been recovered by the holder of the acceptor. 

The acceptor of a bill, whether inland or foreign, or the maker of a 
note, should pay it on demand made at any time within business 
hours on the day it falls due. And if it be not paid on such demand, 
the holder may instantly treat it as dishonoured/ But the acceptor has 
the whole of that day within which to make payment ; and thou^ he 
should in the course of that day refuse payment, which entitles the 
holder to give notice of dishonour, yet if he subsequently on the same 
day makes payment, the payment is good.^ 

A fiayment after action brought will not prevent the holder from 
proce^ing for his costs.* 

> 2 C. & P. 221. and the report of the case of Johnson y. 

^ Huflsell V. Hanker, 6 T. 12. Kennion was reflected on. See also Pierson 

• Powell V. Roche, Chitty.287 ; 6 Esp, 76. v. Dunlop, Cowp. 571. 

♦ Vemon v. Boverie, 2 Snow, 296. • Ex parte Moline, 1 Rose, 303 ; Bur- 

In Johnson t. Kennion, recc^uized in bidge v. Manners, 8 Camp. 193; Leftley v. 

Walwyn v. St. Quintin, 1 B,& P. 658, it MiUs, 4 T. R, 170 ; 3 A & P. 602. 
was held that the holder was entitled to re- ^ Hartley v. Case, 1 C. & P. 556. A 
cover the whole amount ; but in Bacon y. plea of tender after the day of payment is 
Searles, 1 J. C. Bla. 38, it was considered msuflicient.— -Hume v. Peploe,B East, 168. 
that he could recover only the difference, * Toms v. Powell, 6 Bep. 40; 7 East, 536. 
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A plea offender after the day of payment is insuiiieiettt on impart of 
the acceptor. But a drawer or indorser is not hound to pay till notice 
and request ; and therefore a plea of tender after the bill became due 
might be good, if pleaded by a drawer or indorser. And as a drawer 
or indorser has a reasonable time to pay, he might, it should seem, 
plead a tender even after request, and of principal only without in- 
terest. ^ 

A release at maturity, like a payment at maturity, operates as a 
complete extinction of the bill. But a premature release will not, any 
more than a premature payment, protect the releasee from liability 
to a subsequent holder without notice. 

If the holder constitute any one of the parties liable to him his 
executor, and die, the appointment is equivalent to payment and a 
release.* 

There are many circumstances under which a legacy by a debtor to 
his creditor, of equal or greater amount than the debt, will be considered 
a satisfaction of the debt. But a legacy to the holder of a negotiable 
bill or note can never be considered as a satisfaction of the debt on 
that instrument.* 

It is usual to write a receipt on the back of bills, and it has been 
said that it is the duty of bankers to make some memorandum on bills 
or notes which have been paid. A receipt on a bill or note duly 
stamped does not require an additional stamp.^ A receipt on the back 
of a bill imports pi'imd facie that it has been paid by the acceptor. 
And a receipt on a distinct piece of unstamped paper, though it cannot 
be looked at as evidence of the payment, may be shown to a witness 
who has signed it, to refresh his memory, and enable him to speak to 
the fact of payment.® Letters by the general post, acknowledging the 
safe arrival of any bills of exchange, promissory notes, or any other 
securities for money, are exempted from stamp duty.® 


X. Of Notice of Dishonour. 


In general, it is incumbent on the holder of a bill or note dishonoured, 
whether by non-acceptance or by non-payment, to give notice of that 
fact to the antecedent parties. The requisites of notice and the con- 
sequences of neglect being much the same in both cases, under the 
general head of notice of dishonour will be considered notice of non- 
acceptance and notice of non-payment. 

1. As to the Mode of giving Notice , — The notice of dishonour, 
which is commonly substituted in this country in the place of a formal 
protest (such formal protest being essential in other countries to enable 
the holder to recover), does not require all the precision and formality 
which accompanied the regular protest for which it has been substi- 
tuted ; but it should at least inform the party that the bill has been 
dishonoured, and that the holder looks to him for payment. Thus, a 
letter was written by the attorney of the indorsee to an indorser to 


' Walker v. Barnes, 6 Taun. 240 ; Sow- 
ard V. Palmer, 8 Taun. 277 ; 2 Moo. 274. 

* Freakley V. Fox, 9 B. & C. ISO. 

» Carr v. Eastabrook, 3 Ves. 56). 

^ 55 Geo. 111. c. 184, Sched. Receipts. 


—A receipt Tnay be explained : Gmves v. 
Key, 3 B. & Ad. 313. 

® Maugham v. Hubbard, 8 BL & C. 14 : 
2Man.&R.6. 

• 53 Geo. III. c. 184. 
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1^6 following effect : A bill for 6831., drawn by K. on J. A Go., and 
bearing your indorsement, has been put into our bands by A., with 
directions to take legal measures for the recovery thereof, unless 
immediately paid to us it was held that this letter was not a suffi- 
cient notice of dishonour, as it did not inform the party that the hill 
had been dishonourecL Again, the notice must not so misdescribe the 
instrument as that the party may, perhaps, be led to confound it with 
some other. Thus, a notice in the following terms: give you 

notice, that a bill for &c., at &c., drawn by you upon &c., lies at See., 
dishonoured,^’ was held not sufficient to sustain ait action against an 
indorser who was not the drawer. ‘ 

Personal service of the notice is not necessary, nor need it even be in 
writing. A message sent to a counting-house, within the usual hours 
of busmess, is sufficient, though no person be in attendance.’ 

Putting a letter into the post is the most common and the safest 
mode of giving notice ; it is not necessary to prove that the letter was 
received; and any miscarriage will not prejudice the party giving 
notice.® It has been ruled that, in London, delivery of a letter to a 
bellman in the street is not sufficient, and that it should be sent either 
to the General Post Office, or to an authorized receiving-house.* It is 
not sufficient that the letter be directed, generally, to a person at a 
lai^e town, as, for example, to Mr. Hayes, Bristol/’® without speci- 
fying in what part of it he resides, unless where such person has dated 
the bill in an equally general manner. 

Though there be a general post, the holder may send notice by a 
special messenger; and where the communication by post is infre- 
quent, the party may be charged a reasonable sum for the expence of 
a special messenger.® 

In the case of a foreign bill, it is sufficient to send notice by the 
first regular ship bound for the place to which it is to be sent ; and it 
is no objection that, if sent by a chance ship, bound elsewhere, it 
would have arrived sooner.^ 

2. As to the Time when Notice of dishonour should he gimyi. — The 
general rule is, that notice must be given within a reasonable time, 
and what is a reasonable time is a question of law, depending on the 
facts of each particular case. * 

Where the holder, and the party to whom notice is addressed, live 
at different places, it is sufficient to send off notice on the day next 
after the day of dishonour. *‘It is,” says Abbott, C. J., *^of the 
greatest importance to commerce, that some plain and precise rule 
should be laid down, to guide persons in all cases as to the time 
within which notice of the dishonour of bills must be given. That 
time I have always understood to be, the departure of the post on the 
day following® that in which the party receives intelligence of the 

* Beauchamp v.Cash, 1 D.SlR. N.P.C. 3. ® Walter v. Ha 3 nieSy 1 R. & M. 149. 
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smith V. Bland, S. P. Chit. 220 ; Bayley, ’ Muilman v. D’Eguino, 2 H. Bla. 565. 

200 ; Bencroft v. Hall, Holt's N.P.C 476. • Darbishire v. Parker 6 East, 8. 

* Sanderson v. Judge, 2 H. Bla. 509 ; * Williams v. Smith, 2 B. & A. 496. If 

Kufh Y Weston, 3 £sp. 54 ; Parker v. Gor- both parties live in the same town, or within 
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157 ; Oohree v. Eastwood, 3 C. & P. 250. be given so that it may he received on the 
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dishonour. If the post does not go out on the next day, notice need 
not be posted till the day after, or till the next post-day/' 

A party receiving notice of dishonour need not transmit it till the 
next post after the day on which he himself receives the notice/ 

It has been doubted* whether, as the acceptor of an inland bill has, 
as in the case of other debts, the whole of the day on which die bill 
falls due, notice of nonpayment can be given till the di^ aftier. But 
it is now settled that notice may be given at any time after demand on 
the day the bill becomes due. "The other party, observes Lord 
Ellcnborough, "cannot complain of the extraordinary diligence used 
to give him information.”* 

Notice of dishonour may be given on the same day, though there be 
no actual refusal, if the house where the bill is payable be shut up and 
no one be there.* 

A banker with whom a bill is deposited to receive payment is, for 
the purpose of notice, to be considered as a distinct holder, and has a 
day to ^ive notice to his customer, and the customer another day to 
give notice to the antecedent parties,® Upon the same principle, where 
the holder of a bill employed an attorney to give notice to an indorser, 
and the attorney wrote to another professional man, requesting him to 
ascertain the indorser’s residence, and received an answer to his letter, 
conveying the desired information on the 16th of the month, which 
information he communicated to his principal on the 17th, and on the 
18th forwarded the letter containing the notice of dishonour, it was 
held sufficient. • 

Sunday, Christmas Day, Good Friday, a public thanksgiving or 
fast-day, or any festival on which a man is forbidden by his religion 
to transact a^ secular affairs (for the law merchant respects the 
religion of different people), is not to be reckoned in computing the 
time when notice of dishonour should be given.’^ If a man receive a 
letter containing notice of dishonour on such a day, he is not bound 
to open it on that day, and will be considered as having received notice 
on the next day. 

It lies on the plaintiff to show that notice was given in due time. 

3. By whom Notice should he given . — The object of notice is two- 
fold : first, to apprise the party to whom it is addressed of the dis- 
honour ; and secondly, to inform him that the holder, or party giving 
the notice, looks to him for payment.® Hence it follows that notice can 
only be given by some party to the instrument, and that a stranger is 
incompetent to give it.® And it has been held by Lord Eldon, that notice 
by the first indorser, who had not himself received notice from the 
second ihdorser, and who ivas^ not therefore obliged to take back the 
bill, was insufficient as between the second indorser and the drawer. But 
it is otherwise if the first indorser has himself received due notice.*® And 
notice by the holder, or by a party liable to be sued and entitled to sue 
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dn the bii], will enure to the benefit of all antecedent or subsequent 
parties. So that a notice by the last indorser to the drawer will operate 
as a notice from each indorser to the drawer ; and if the payee has duly 
received %otice^ a notice by him to the drawer will be equivalent to a 
notice from each indorser and the holder to the drawer.* 

4. To whom Notice is to be given, — It is the safest course for the 
holder to give notice himself to all the parties against whom he may 
wish to proceed; for if he merely give notice to his immediate in- 
dorser, and it be not regularly transmitted to the antecedent parties, 
they are discharged.* Even though the neglect of one is compensated 
by the extraordinary diligence of another, laches once committed dis- 
ebarges all the antecedent parties, and subsequent notices are invalid, 
for they are given by parties who are no longer liable on the bill. 

As notice may be given by leaving it at a counting-house, notice to 
an agent for the general conduct of business must of consequence be 
sufficient notice to the principal but notice to a man’s attorney is not 
sufficient.^ 

Where a bill is accepted payable at a particular place, it is not 
necessary in an action against the acceptor, to have given him notice 
of the dishonour. The effect of such an acceptance is a substitution 
of the house, banker, or other person therein mentioned for the house or 
residence of the acceptor, and consequently the presentment at the house, 
or to the party named in the acceptance, is equivalent to presentment 
at the house of the acceptor. 

Where parties are jointly liable on a bill, notice to one is sufficient.^ 

If a man assign a hill without indorsement, he is not entitled to 
notice of non-acceptance/’ Therefore it seems that a man merely 
guaranteeing the payment of a bill, but not a party to it, is not dis- 
charged by the neglect of the holder to give him notice of dishonour, 
unless he has been actually prejudiced by such neglect.^ 

Though a man indorse a bill, yet if he also give a bond conditioned 
for its payment, absence of due notice of dishonour is no plea to an 
action on the bond. 

5. Consequences of neglect to give dwe notice. — The law presumes 
that if the drawer has not had due notice, he is injured, because 
otherwise he might immediately have withdrawn his effects from the 
hands of the drawee, and that if the indorser has not had timely notice, 
his remedy against the parties liable to him is rendered more precaiious. 
The consequence, therefore, of neglect of notice is, that the parties to 
whom it should have been given are discharged from all liability, 
whether on the bill or on the consideration for which it was ^iven.® 

It was once considered that the omission to give due notio^ did not 
discharge the parties from liability, unless they could prove that some 
particular loss or injury had arisen to them from the neglect or delay, 
^ the intermediate failure of the acceptor, <cc. But the settled 
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» Marsh v. Maxwell, 2 Camp. 210, n. ; » Warrington v. Furbor, 8 JBast, 242; 

Smith V. MttUett, 2 Camp. 208. Philips v. Astling, 2 Taun. 206 ; Swinvard 

* Crosse v. Smithe, 1 M. A S. £65. v. Bowes, 6 M. A S. 62 ; Holbrow y. Wil- 

* Ibid, 5M. kinson, I M. A S. 11; Van Wart v. Wool- 

» 1 Camp 83 ; 1 M. A S. 369. ley, 3 B. B. A 0. 439; 5 Dowl. A R. 34/. 

« Van Wart v. Woolley, 3 B. A C. 439 ; • Bridges v. Berry, 3 l^un. 130. 

S C. i M. A M. 620 ; Swinyard v. Bowes, 



and Promissory Notes, 70*7 

rule now is, that the omission to give regular notice of diahonour is 
an absolute and poskive release or discharge of the parties entitled to 
receive it, unless they choose to waive the laches. There is an irre- 
sistible legal inference that an injur}' has resulted to theti| no in- 
quiry on the subject is allowed (except in the instance of want ot 
effects in the hands of the party primarily liable) ; and even proof by 
the holder that no prejudice had occurred to the defendant (as that 
the acceptor had previously become insolvent &c.) will not cure the 
defect. 

If, indeed, the drawer of a bill or check, or the payee of a note, had 
not any effects in the hands of the drawee of the bill or check, or maker 
of the note, either at the time the instrument was drawn, or when it 
became due, or at any time during the intermediate period, and the 
instrument was drawn for his own accommodation, he is not entitled 
to take advantage of the want of notice of dishonour. This exception 
was introduced bj^ the decision in JBickerdike v. Pollman^ where no 
notice had been given under circumstances of the above nature. And 
the reasons for it are, that under such a state of facts the drawer of the 
bill or check, or payee of the note, has not sustained any injury. He is 
•aot only assumed to have known and expected that the instrument would 

dishonoured, but had no credit to withhold or funds to withdraw ; 
and more especially he is not prejudiced, because the notice would be 
useless to him if given, for he would have no remedy over upon the 
instrument against the drawee or maker, if he took it up. 

But this exception, though sanctioned, is not favoured, and has re- 
ceived considerable qualification from subsequent authorities. 

In the first place, it is presumed that the drawer and payee respec- 
tively had effects with the drawee of the bill and maker of the note. 
It is for the holder to prove the negative, viz., the absence of effects 
or consideration, in order to dispense with the proof of notice. And 
the exception does not apply if the party (the drawer of the bill, or 
payee of the note) had any funds witn the drawee of the bill or maker 
of the note, though much less than the amount of the instrument, or 
became his creditor at any time during its currency, that is, before its 
dishonour ; — or if there were effects w hen the instrument was drawn, 
although the balance of accounts, when it became due, was in fovour of 
the acceptor or maker, or he was then a creditor of the drawee or 
maker to a larger amount than the value of the goods in hand, at least 
if the latter bad not consented that the effects should be applied in 
payment of the debt ; — or if there wei*e reasonable grounds for an 
expectation on the part of the draw'er that the bill or note would be 
honoured, either by reason of his having sold and consigned effects 
(for the price whereof he drew) to the drawee or maker, or transmitted 
effects to an agent for the purpose of enabling him to provide for the 
payment, or on account of the nature and state of the accounts or 
transactions or cross-dealings between the parties ; — ^and in these in- 
stances of a reasonable confidence or trust that the instrument will not 
be dishonoured, notice must be given, although from circumstances 
the anticipated assets were not received or realized at the time provided 
for payment. 

A person who draws or indorses a bill, or indorses a note, for the 
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ttccommodation of the acceptor or maker, or payee, or prior indorser, 
has, on paying the instrument, a remedy over thereon against the ac- 
ceptor or maker or prior party. It follows, that a person thus lading 
his nainCis entitled to notice of dishonour, and is exonerated by laches, 
although he had no effects with the acceptor or maker, for he may 
have been prejudiced by the n^lect, and it is a legal conclusion (not 
allowed to be rebutted) that he is so. 

And as the indorser of a bill &c. *has no concern with the accounts 
between' the drawer and the acceptor, he (the indorser) is entitled to 
notice, although the drawer had no effects in the hands of the acceptor. 
The indorser is discharged from liability under such circumstances, if 
due notice is not given to him. And it seems he would be equally ex- 
onerated in such case, although he was aware of the facts, and gave 
no value for the instrument, but lent his name merely to assist a prior 
party ; unless he received from such party a deposit of assets, enabling 
him to pay the instrument. It seems to be necessary to give notice to 
every party to the instrument who has a reasonable ground to expect 
that another person may pay it, and who will have a remedy over if 
he himself take it up. 

Proof of notice of nonpayment cannot be dispensed with by show- 
ing that the instrument was lost or stolen or destroyed before it be- 
came due, and that a new bill was demanded; or that the acceptor or 
maker was dead, or had notoriously become insolvent or bankrupt, 
or was a fictitious person (the defendant not being privy to the fraud). 
And although in some cases a delay in giving notice may be justified by 
accidental circumstances, over which the holder had no coritroul, ren- 
dering it impracticable to give due notice ; yet the mistake of the holder 
in directing a letter containing the notice will not be excused. 

Nor is notice excused by proof that the drawer had been told, before 
the dishonour by the acceptor, that the latter would be unable to pay 
the bill, and that it was understood between them that the former 
would have to provide for it ; or by shewing that there was a parol 
agreement when the instrument was made, that payment should be 
deferred until certain estates of the acceptor were sold and realized 
sufficient funds, so that the drawer knew that the bill was not duly 
honoured. Knowledge of dishonour is not equivalent to due notice 
thereof from a party to the bill. 

There can be no doubt that the drawer or an indorser may dispense 
with the necessity of giving him notice; but such dispensation ought, 
it seems, to be by some express and unequivocal act or expression. 
Therefore proof of presentment and notice (and of protest, when ne- 
cessary) may be dispensed with, or supplied, by evidence that the de- 
fendant (having full knowledge of the facts or laches, though ignorant 
that their legal effect was to discharge him) unequivocally promised 
payment to any subsequent party to the bill or note, or made a partial 
payment on account. 

Ignorance of a party’s residence will excuse neglect to give notice 
of dishonour, so long as that ignorance continues without neglecting to 
use the ordinary means for acquiring information. Due diligence has, 
however, been held to be a question of fact. After the residence o* 
the party is discovered, the holder has the same time to give notice as 
be would have had in the first instance. 
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The death or dangerous illness of the holder or his ag^t, or other 
accident rendering notice impossible, may excuse it. But where an 
indorser, left home on account of the dangerous illness of his wife at a 
distance, and a letter containing notice of dishonour of a biloay un- 
opened at his shop during his absence till after the proper time for 
giving his indorser notice. Lord Ellenborough held that these circum- 
stances afforded no excuse for the delay,^ 

If* the drawer of the bill make it payable at his own house, this 
is evidence to go to the jury that it is an accommodation bill, of the 
dishonour of which it is not necessary to apprise the drawer. 
cannot understand,^' says Lord Tenterden, “ why the drawer should 
with his own hand make the bill payable at his own house, unless he 
was to provide for the payment of it when at maturity." * 

Waiver of Notice . — ^The consequences of neglect of notice will 
be waived by a subsequent promise to pay, or by payment of part, or 
by an acknowledgment of liability,* though after action brought.* 

It makes no difference that such promise, payment, or acknowledg- 
ment was made under a inisappreheiision of the law, for every man 
must be taken to know the law.® But if the promise &c. be made 
under a misapprehension of fact, as if the bill had been presented for 
acceptance, and acceptance had been refused, a promise to pay, in igno- 
rance of that circumstance, is no waiver of the consequences of laches.* 
But a promise to pay will entirely dispense with proof of presentment or 
notice, and will throw on the defendant the double burthen of proving 
laches, and that he was ignorant of it.^ The promise must be uncondi- 
tional.* Where it is only as to part of the sum, the plaintiff can only 
avail himself of it pro tanto. A drawer of a bill for 200/., who had 
not received due notice of dishonour, said, I do not mean to insist on 
want of notice, but I am only bound to pay you 70/." Abbott, C. J. 
‘‘ The defendant does not say that he will pay the bill, but that he is 
only bound to pay 70/. I think the plaintiff must be satisfied with the 
70/."® The acknowledgment or promise may be made by the attorney 
for the defendant, or by his clerk who has the management of the case.* 
It need not be made to the plaintiff^ but may he made to another party 
to the bill, or to a stranger.” A promise to pay made by the drawer in 
expectation that a bill will be dishonoured, but before it is dishonoured, 
does not dispense with notice ; for it is to be understood as a promise 
on condition that due notice is given.” 

If a party sued upon a bill &c. suffer judgment by default, he admits 
the cause of action, and waives the defence of laches. So the payment 
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of looney into court upon account of a bill admits the facts stated in 
such court, and the holder’s title, and consequently precludes the de* 
fendant from relying at the trial upon the defence of laches. 

Though a party may waive the consequences of laches in respect of 
himself, he cannot do so in respect of antecedent parties. 

No laches can be imputed to the crown; and therefore if a bill be 
seized under an extent before it is due, the neglect of the officer of the 
crown to give notice of the dishonour will not discharge the drawer or 
indorsers*^ 


XI. Of Protest and Noting. 


A protest is, in form, a solemn declaration, written by a notary 
under a fair copy of the bill, setting forth that payment or acceptance 
^as the case may be) has been demanded and refused; the reason 
(if any) assigned ; and that the bill is therefore protested. 

At the time of such refusal of acceptance or payment, it is usual for 
the notary to make a minute on the bill itself, consisting of the month, 
the day, the year, and the charges for minuting, subscribed with the 
initials of the notary’s name,^ This is the preparatory step to protest, 
and is called noting. 

In the case of inland bills, protest is unnecessary in any case. It 
vfas formerly thought requisite in order to enable the holder to recover 
interest, damages, and costs ; but a recent decision has established that 
it is superfluous even for that purpose.* An inland bill, however, is 
often noted, without any intention of protesting it; by which practice, 
in case of trial, satisfactory evidence can be conveniently afforded of 
its presentment and dishonour. 

6ut with respect to a foreign bill, if, on presentment of it for accept- 
ance or payment, it be not duly honoured, it is incumbent on the 
holder immediately to protest it, and to send a copy of the protest, or 
some other memorial of it, with the notice, to the drawer, especially 
if be reside abroad ; though if he reside in this country, it does not 
appear to be absolutely necessary. 

The protest should be made by a notary public, and should be 
begun by the ceremony of noting, before explained, on the day on 
which acceptance or payment is refused;'^ though it may be completed 
at any time before the commencement of a suit.^ 

Besides the protest for non-acceptance and non-payment, there may 
also be a protest for better security. This is usual when the acceptor 
absconds or becomes insolvent before the. bill is due, or when, in con- 
sequence of the acceptor’s credit having been publicly impeached, the 
holder has any reason to believe that it would not be paid. But though 
the holder is entitled to make this protest, the drawer and indorsers are 
not compellable tp give fresh security, and the bolder must still wait 
until the bill becomes due before he can sue any party; though, afiter 
such a protest, there nwy be a second acceptance mr honour.® 

The causes which excuse a neglect to protest a foreign bill are, if 
the drawer had no eflccts in the hands of the drawee, and no reason- 
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fttk expectation that the bill would be honoured*/ or if the drawer has 
absolutely admitted his liability by promising to pay. 

When the protest is made for a qualified acceptance^ it should not 
state a general refusal to accept, otherwise .the holder cannot ayail 
himself of the qualified acceptance.^ 

XII. Of Acceptance and Payment supra Protest 

When acceptance is refused, and the bill is protested for non-accept- 
ance, or where it is protested for better security, any person may 
accept it sujyra protest for the honour of the drawer or any one of the 
indorsers. The method is as follows; — The acceptor supra protest 
personally appears before a notary public with witnesses, and declares 
that he accepts such protested bill in honour of the drawer or indorser, 
as the case may be, and that he will satisfy the same at the appointed 
time ; and then subscribes the bill with his own hand, thus— Accepted 
supra protest, in honour of A. B.” &c. ; or, as is more usual, “ Accepts, 
S. P/* A general acceptance mpra protest^ which does not express 
for whose honour it is made, is considered as made for the honour of 
the drawer.® 

The undertaking of the acceptor supra protest is not an absolute 
engagement to pay at all events, but only a collateral conditional en- 
gagement to pay if the drawee does not.* 

At maturity the holder should again present it to the drawee for 
payment, who may, in the meantime, have been put in fiinds by the 
drawer for that purpose.* If payment by the drawee be refused, the 
bill must be protested a second time for non-payment, and then the 
acceptor mpra protest may be sued.” 

If the bill be drawn payable at a certain period after sight, and ac- 
cepted mpra protest^ a second presentment for payment, and protest 
and notice, are still essential for the purpose of enabling the holder to 
sue either drawer or acceptor supra protesty or enabling the latter to 
sue the party for whose honour he has accepted; and the time which 
the bill nas to run is computed, not from the date of the exhibition to 
the drawee, but from the date of the acceptance mpra protest^ 

The acceptor mpra protest becomes liable to all parties on the bill 
subsequent to him for whose honour the acceptance was made. ^ 

By acceptance supra protest^ the party for whose honour it was 
made, and all parties antecedent to him, become liable to the acceptor 
mpra protest for all damages which he may incur by reason of his 
acceptance.® The acceptor supra protest , where the bill has been pro- 
tested for better security, has his remedy also against the acceptor;* 
but in case of bankruptcy of both drawer and acceptor, if the accept- 
ance w^ere for the accommodation of the drawer, the acceptor sa«pra 
protest must first resort to the drawer’s estate. But it has been since 
neld that, in such a case, the acceptor mpra protest has no claim on 
the assignees of the acceptor/'’ 
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When a bill accepted supra protest, or having a reference thereon in 
case of need, was protested tor want of payment, it was formerly a matter 
of doubt with commercial men as to the day on which such bill should 
be presented for payment, to the acceptors or acceptor for honour, or 
to the referees or referee; but such doubt is now removed by the 
6 & 7 Wm. IV. c. 58, which enacts, that it shall not be necessary to 
present such bill of exchange to such acceptors or acceptor for honour, 
or to such referees or referee, until the day following the day on which 
it becomes due, and that if the place of address on such bill of exchange 
of such acceptors or acceptor for honour, or of such referees or referee, 
shall be in any city, town, or place other than in the city, town, or 
place where such bill shall be made payable, it shall not be necessary 
to forward such bill of exchange for presentment for payment to such 
acceptors or acceptor for honour, or referees or referee, until the day 
following the day on which such bill shall become due. And by sect. 2 
it is declared, that if the day following the day on which such bill shall 
become due be a Sunday, Good Friday, or Christmas-day; or a day 
appointed for a public fast or thanksgiving, it shall not be necessary 
that such bill be presented for payment to such acceptors or acceptor 
for honour, or referees or referee, until the day following such Sunday, 
Good Friday, Christmas-day, or day of fast or thanksgiving. 

A party paying swpra <protest has his action against the party for 
whom the payment was made, and all other parties to whom that party 
could have resorted for reimbursement,' And where a party pays a bill 
generally for honour without a protest, he, ag^an indorsee, may sue any 
party.® The party paying supra protest has also his remedy against 
the acceptor* but not if it were an accommodation acceptance ; at least 
if the acceptance mpra protest were for the honour of the drawer.'^ It 
is necessary that the protest should be drawn up before payment. ® 

XIII. Of lafDULGENCE. 

If the holder of a bill or note &;c., by any aCTeement or transaction 
with any party to the instrument, place himself under a legal obUga- 
tion to give him time for payment, so that the legal remedy is sus- 
pended, such of the other parties to the instrument as would, on 
takino* it up have a right of action thereon against the nart^'^ indulged, 
and who have not consented to the agreement, are discharged from all 
liability in respect of the bill &c., and the debt for which it was given, 
although there may have been a proper presentment for payment and 
due notice of dishonour. 

A party liable on a bill sometimes bears to the holdei the relation 
of pnncipal debtor, sometimes of surety only. It is a general rule of 
law, that a discharge of the principal is a discharge to the surety. In 
inouiring, therefore, into the effect of a discharge or indulgence by the 
holder to parties liable on a negotiable instrument, we shall consider — 

1. What parties to a hill are principals^ and what parties are 
sureties . — Suppose the bill to have been accepted and indorsed for 
value, the acceptor is the principal debtor, and all the other parties 

® Bayley, 269. ♦Ex parte Lambert, 16 Vea. 179. 

* Marteus V. Winnington, 1 fiap. 112. * Vondewall v. Tyml, I M. & 6L 

Ex parte Wackerbath, 6 Vet. 674. 87. 
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are sureties for him, liable only on his dei^tilt. But thougU all the 
other parties are, in respect of the acceptor^ sureties only, they are 
not as between themselves merely co-sureties, but each prior party is 
a principal in respect of each subsequent party. A discharge, therefore, 
to the prior parties, the principals, is a discharge to the subsequent 
parties, the sureties ; but a discharge to the subsequent parties, the 
sureties, is not a discharge to the prior parties, the principals. 

Where a bill is payable to the order of a third person, the payee is 
a subsequent party, and so a surety for the drawer. He stands in the 
same situation as the first indorsee and second indorser of a bill drawn 
payable to the indorser's order.* 

It follows, therefore, that a discharge to the acceptor is a dis- 
charge to all the parties to the bill; — for, if they were still liable, 
they could either sue the acceptor, or they could not. If they* 
could, the discharge to the acceptor would be frustrated ; if 
they could not, they must pay the bill without a remedy over, which 
would extend their liability beyond their contract. So a discharge to 
an indorser is no discharge of the prior indorsers, for they have no 
remedy against the discharged indorser ; but it is a discharge of the 
subsequent indorsers, — for if the holder could notwithstanding recover 
against them, and they could recover against the prior discharged in- 
<lorser, his discharge would be frustrated ; if they could not, they must 
pay the bill without a remedy over.* 

It was formerly held, that where a bill was accepted without consi- 
deration for the accommodation of the drawer, the drawer was to be 
considered the principal debtor, and the acceptor as his surety; and 
therefore, that time given to the drawer would discharge the acceptor,* 
but time given to the acceptor would not discharge the drawer.^ But 
this distinction has since been over-ruled and, in courts of law^ the 
acceptor, in all cases of accommodation bills as well as others, ^s con- 
sidered the principal debtor, though the holder at the time of making 
the agreement, or even of taking the bill, knew the acceptance to have 
been without value.® 

As the acceptor is in all cases the principal debtor on a bill, so the 
maker is the principal debtor on a note. The indorsers of a note seve- 
rally stand, as principals or sureties, in the same situation as the in- 
dorsers of a bill. 

When of a joint and several note one maker is in reality principal 
and the other surety, it is doubtful whether in any case evidence is 
admissible to, show that one is principal and the other surety, and 
consequently that the surety is discharged by the time given to the 
principal.^ 

‘ Claridge v. Dalton, 4 M. & S. 232. Ad. 42, n. The doctrine laid down in Pen- 

® Smith V. Knox, B Esp. 46; Claridge t. turn v. Pococke, has, however, been doubted 
Dalton, 4 M. & S. 232. in equity by Lor<l Eldon^ (Ex parte Glen- 

* Laxton v. Peat, 2 Camp. 185. dinning, Buck 517; Bank of Ireland v. Ber- 

* Collett V. Haigh, 3 Camp. 281. esford, 6 Dow.233); and by Sir John Leac^ 

* Fentum v. Pococke, 5 Taun. 192; Car- when master of the rolls. 

stairs v. Rolleston, 5 Taun. 551. Price v. Edmunds, 10 B. & C. 578; 

« ‘‘ I think,** says Parke J., “ that the Perfect v. Musgrave, 6 Price. But evi- 
decision in t entum v. Pococke was good dence to that effect has been admitted, 
sense and good law.’* Price v. Edwards, Garratt v. Jull, S. N. P. 393; Hall v. Wii- 
10 B. & C. 584 ; Harrison v. Courtauid, ^ cox, 2 M. & M. 68. In Rees v. Berhng^ 
B. & Ad. 36 ; Nichols v. Norris, 3 B. & ton, 2 Yes. Jun. 540, Lord Loughbmu^ 

4 X 



713 Bills of Exchantfe 

2. As to fvhat t ansacttons between tke creditor and the principal 
debtor will discharge the surety* — The holder is not obliged to use 
active diligence in order to recover against the acceptor.' He may 
defer suing him as long as he oleases; he may even promise not to 
press him, or not to sue him. Thus, where the executrix of an accep. 
tor verbally promised to pay the holder out of her own estate, provided 
he would forbear to sue, and he forbore accordingly, it was held that 
the agreement being invalid under the Statute of Frauds, the drawer 
was not discharged.* But if the holder once destroy or suspend bis 
right of action against the acceptor, the drawer and indorsers are at 
once discharged.. 

Payment by the principal of course discharges the surety. 

The acceptor is bound to pay on the day the bill or note falls due, 
and therefore he cannot plead in his own discharge a subsequent ten- 
der.3 But an indorser has a reasonable time within which to pay the 
bill ; and if he pay, or tender payment, within a reasonable time, and 
before writ issued, he discharges himself.^ And therefore payment 
by the acceptor or maker, though after the note has been dishonoured, 
if within a reasonable time, or with interest, and before action brought 
against the indorser, or a tender of such payment, though it would not 
discharge himself, would, it should seem, discharge the indorser. 

A release to the acceptor or maker discharges the indorsers. 

So will a general covenant not to sue, for that will enure as a release; 
or a covenant not to sue within a particular time.® 

So also will a release in law. If the holder makes the acceptor his 
executor, the indorsers are discharged. 

A written or verbal agreement, on good consideration, not to sue 
the acceptor at all, or not to sue him within a specified time, discharges 
the indorsers ; but if such agreement be without consideration, or other- 
wise void in law, the indorsers are not discharged.® 

The taking of a new bill from the acceptor, payable at a future day, 
discharges the indorsers.^ * 

says, “ Where two are bound jointly and ard v. Palmer, 2 Moo. 274 ; 8 TRun.277. 
severally, the surety cannot aver by plead- * At lawy a parol ^reement by the cre- 
ing that he is bound as surety.” But in ditor not to sue the principal is no discharge 
a surety may aver and prove that tothesurety of a liability he has contracted 
he was only a surety, though the bond were by deed. l)avey v. Prendeigass, 5 B. & A. 
joint and several ; Heath v. Key, 1 Y. 187, ^recognized in Price v. Edmunds, 10 
J. 4H4 Nisbett v. Smith, 2 Bro. (J. C. 581 ; B. & C. 582 ; Bulteel v. Jarrold, 8 Price, 
Skip v. Huey, 3 Ask. 91. The authorities 467 ; Cocks v. Nash, 9 Bing. 346 ; but see 
are contr^ictory ; but on principle it would Anchor v. Hale^ 4 Bing. 464. But in 
seem that at law, at least, such evidence is equity, the creditor’s giving time to the 
inadmissible ; for it is parol evidence to principal, although by a parol agreement, 
make a written contract conditional, which is a oischarge to the surety of a liability 
on the face of it is absolute. The evidence created by deed. Rees v. Herrington, >2 
does not show absence of consideration, as Yes. Jun. 540 ; Bulteel v. Jarrold, 8 Price, 
in the case of an accommodation acc^- 467. As to circumstances under which a 
tance. Besides, the introduction of such court of equity will interfere, see Heath v. 
evidence would affect an innocent indorsee Key, 1 Y. & J. 434. 
with stipulations of which he had no 'Arundel Bank v. Goble, K. B. 1817; 
notice. ^itty, 296; S. C. 2 Chitty’s Rep. 335; 

> Orme V. Young, Holt N. P. 84 ; Eyre Williams v. Whitaker, 2 Marsh, 383; 

V. Everest, 2 Russ. ; 3Mer. 278; Trent Brickwood v. Annias, 5 Taun. 614; Phil- 
Navigation V. Harley, 10 East, 48. pot v. Briant, 4 Bing. 717; T Moo. dt 

* Philpott v. Bryan, 4 Bing. 717. jP. 754. 

> Hume V. Peploe, 8 East, 168. * Gould v. Robson, 8 East, 576 ; English 

♦ Walker v. Barnes, 5 Taun. 240 ; Sow-* v. Barley, 2 B. & P, 62. 
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Discharging the acceptor or a prior indorser from etecution dis- 
charges the other indorsers;' but discharging a subsequent indorser 
from execution affords no defence to a prior indorser.® 

Part payment by the principal or by the surety will not discharge 
the surety.* 

A mere offer to give time to the acceptor, not acted upon, will not 
discharge the drawer.^ 

The taking a cognovit or warrant of attorney from the acceptor, 
though payable by instalments, will not discharge the indorsers, 
provided the last instalment is not postponed beyond the period when, 
in the ordinary course of the action, judgment and execution might 
have been had.® 

The obtaining of a judgment against any one party, without satis- 
faction, is no discharge of any other party.® 

If the acceptor is a bankrupt, the holder may prove and receive a 
dividend under the commission ; for the acceptor is, in case of bank- 
ruptcy, discharged, not by tlie act of the holder, but by act of law. 
Upon the same principle, if the acceptor, being charged in execution 
at the suit of an indorsee, is discharged under the Insolvent Act, the 
indorsee has his remedy afgainst the drawer.^ 

But if the Iiolder voluntarily accepts a composition, the indorsers 
arc discharged.** 

Tliough the taking of a fresh bill from the acceptor in lieu of the 
dishonoured bill discharges the other parties, it will not have that 
effect if the second bill or second security, whatever it be, were given 
as a collateral security merely. A warrant of attorney is only a 
collateral securitv ‘ 


• “ ft is,” says Lord Eldon, ** a question 
fit to be tried at law, whether if a party 
takes out execution on a bili of exchange, 
and afterwards waives that execution, ne 
has not discharged those who were sureties 
for the due payment of the bill. The prin- 
ci])lc is, that he is a trustee of his execution 
for all parties interested in the bill.” M«ay- 
hew V. Crickett, 2 Swan. 190. But it haa 
been decided, that the withdrawing of an 
execution against the goods of an acceptor 
will not discharge the drawer, and that the 
rule, that giving indulgence to an acceptor 
without the consent of the drawer discharges 
such drawer, does not apply after judg- 
ment. Pole V. Ford, 2 Chit^, 190 ; but 
sec English v. Darley, 2 B. A P. 62. 

» Hayling v. Mullhall, 2 Bla. 1235. See 
English V. Uarley, 2 B. & P. 62. 

• Walwyn V. St. Quentin, 1 B.& P.652. 

^ Hewitt V. Goodrich, 2 C. & P. 468; 

Badnall v. Samuel, 8 Price, 521. 

• Jay V. Warren, 1 C. & P. 532 ; and 
see Lee v. Levi, 6 Bowl. & R. 475 ; 4 B. & 
C. 390 ;• Hulme v. Coles. 2 Simon, 12 ; 
Stevenson v. Roche, 9 B. « C, 707 ; Price 
V. Edmunds, 10 B. & C. 578 

« Claxton V. Swift, 2 Show. 441 — 494 ; 
Lutw. 882. 

’ Macdonald v. Bovington, 4 T. R. 825 ; 
Nadin v. Battle, 5 East. 147 ; and see Eng- 


lisn V. Darley, 2 B. & P. 62. If a creditor 
execute ii de^ of composition, having in- 
dorsetl away bills on the debtor, the d^ is 
no defence to an action on the bills when 
they arc returned to the creditor.— Marget* 
son V. Aitken, 3 C. & P. 338. 

® Ex parte Wilson, 11 Ves. 410; Ex 
parte Smith, Co. Bl. 168—171 ; Ellison v. 
Dezell, 1 S.N. P. 35.5. 

• Where a bill having been dishonour- 
ed, the acceptor transmitted a new bill for 
a larger amount to the payee, but had not 
any communication with him respecting 
the nrst, and the payee discounted the se- 
cond bill and indorsed the first to the plain- 
tiff, it was held that the second bill was 
merely a collateral securityj and that the 
receipt of it by the payee did not amount 
to giving time to the acceptor of the first 
bill, so as to exonerate the drawer. ** In 
cases of this description,” says Abbot, C. J., 
“ the rule laid down is, that if time be given 
to the acceptor, the other parties to the biU 
are discharged ; but in no case has it been 
said, that taking a collateral security 
the acceptor shul have that effect. Here 
the second bill was nothing more than a 
collateral security.” Pring v. Clarkson. 2 
B.&C. 14; 2 Bowl. &R. 78. 

Norris v. Aylett, 2 Camp. 329. 
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8. How the discharge of the surety may heyrsoented. — It hi^ been 
repeated!}^ held, that a discharge by the creditor to the principai 
debtor will not discharge the surety, if there be an agreement between 
the creditor and the principal that the surety shall not be discharged.' 
But this stipulation must appear on the face of the instrument giving 
time, and cannot be proved by parol. 

No indulgence to an acceptor or other prior party will discharge an 
indorser if he previously consent to it. Thus, where the acceptor, 
having been arrested by the holder, offered him a warrant of attorney 
for the amount of the bill, payable by instalments, and the holder 
mentioning the offer to the drawer, the drawer said, You may do as 
you like, for I have had no notice of the non-payment,'' it was held, 
that this amounted to an assent, and that the drawer (who, in fact, had 
had notice) was not discharged by the indulgence.* 

4. How it may he waived. — Whenever the surety, with knowledge 
of the facts, assents either by words or acts to what has been done, such 
subsequent assent will be a waiver of his discharge. Therefore, where 
time had been given, and the drawer, aw^are of the fact, but ignorant 
of the law, and conceiving himself still liable, said, I know I am 
liable, and if the acceptor does not pay it I will," the drawer was held 
to have waived his discharge.’ But wliere a bill was renewed, and an 
indorser said, it was the best thing that could be done/’ it was held, 
that this was no recognition of his liability * 

XIV. How FAR A Bill or Note is considered as Payment. 

Though it is a general rule of law, that one simple contract cannot 
be extinguished by another similar executory contract,* for this is 
merely substituting one cause of action for another, yet the delivery of 
a valid bill or note susoends the creditor’s remedy for a debt ; and if 

‘ It is alleged on behalf of tliis doctrine, Besides, me contmct of the surety » 
that the reiison why a discharge of the prin- merely incidental to the contract of the 
cipal in ordinary cases discharges the surety principal; and when the subject no longer 
is this, that if the surety were still liable, he exists, no longer, it should seem, can the in- 
could not reimburse himself from the piin- cident. The surety contracted for die per- 
cipal without taking from the principal the formance of a particular obligation by the 
benefit of his discharge; but that that reason principal; that obligation is extinct; so, 
does not hold, where, by agreement between therefore, it should have seemed, are con- 
the creditor and the principal, the rights of tracts for its fulfilment. — Burke's case, 6 
the creditor against the surety, and conse- Ves. 809 ; Boultbee v. Stubbs, 18 Ves. ^0 ; 
quently of the surety against the principal, £x parte Glendinning, Buck, 617 ; £x parte 
are expressly reserve. Carstairs, ibid, 560 ; Harrison v. Courtauld 

It is conceded, that this reason why a dis- 3 B. & Ad. 36 ; Nichols v. Norris, ibid, 48, n. 
charge of the principal should be a discharge * Clark v. Devlin, 3 B. & P. 363. 
of the surety, does not, in the supposed case, * Stevens v. I^ch, 12 East, 38. 
apply. But there are other reasons which ^ Whitall v. Mast^mao, 2 Camp. 179; 
do apply. The liability of the surety ought 3 B. & P. 363; 1 T. R. 167 ; 2 B. & P. 61. 
not to be extended beyond his contract; and * If, in payment of a debt, the creditor is 
if the necessary consequence of the stipuia- content to take a bill or note payable at a 
tion betiireeii the creditor and the principal future day. he cannot legally commence an 
be to extend the liability of the surety, the action on his original debt, until such bill 
surety ought to be discharifed. Now, that or note becomes payable, and deAiult is 
is the necessary consequence. A surety made in the payment t but if a bill or note 
conti^ts that his principal shall be prima* is of no value, as if, for example, drawn on 
rily liable, and that he, the surety, shall have a person who has no effects of the drawer's 
the chance of voluntary or compulsory pay- in his hands, and who, therefore, refuses it, 
principal. But when the prin- in such case he may consider it as waste pa- 
cipal is discharged, these chances are taken per, and resort to the original demand, and 
from the surety ; his contract, which was sue the debtor on it. — St^man v. Gooch, I 
conditional, is made absolute. Esp. 3 ; Kesrslake v. Morgan, 6 T.R. 51 3. 
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he either receive the money on the instrument, or be guilty of laches, 
it operates as a complete satisfaction,^ The taking a bill or note 
amounts to an agreement to give the debtor credit for the tiitie it has 
to run. 

But if the party who gave the bill knew at the time that it was 
of no value, the holder, on discovering the fraud, may immediately 
sue such party on his original liability; or if the bill were given for 
goods delivered at the time, he may disaffirm the contract, and sue in 
trover for the goods. Thus, where a vendee, under terms to pay for 
goods on delivery, obtained possession of them by giving a cneck 
which was afterwards dishonoured. Lord Tenterden said, ^*If the 
vendee had reasonable ground to expect that the check would be paid, 
the transaction was not fraudulent, and the property would pass to 
him : if he had not reasonable ground for so expecting, the transaction 
was fraudulent, and the vendors are entitled to recover their property 
in an action of trover.'^* 

A bill given in discharge of a debt, and then lost, is payment;® but 
not if proved to be destroyed. 

ii; in lieu of dishonoured bills, other bills are given, and the first 
remain in the hands of tlie holder, if the latter bills are not paid, the 
liability of parties on the former revives.* The holder of the old bill 
cannot sue on it till the new one is at maturity.® 

The taking a bill or note from a party bound by a contract under 
seal does not extinguish or suspend the remedy on the specialty, 
unless the bill or note is actually paid. Thus, where one of three 
joint covenantors gave a bill of exchange for part of a debt secured by 
the covenant, it was held that the bill only operated as a collateral 
security not affecting the remedy on the covenant, even though judg- 
ment had been obtained on the bill. 

Where a tenant gave a note of hand for arrears of rent, it was held 
that the landlord might nevertheless distrain, for the note was no 
alteration of the debt till after payment.” Even a bond given for rent 
does not extinguish it ; for rent, though on a parol lease, is of as high 
a nature as an obligation.^ 

It the debtor, instead of paying the creditor, directs him to take a 
bill of a third person, which the creditor does, and the bill is dis- 
honoured, the liability of the original* debtor revives;^ and it is not 
necessary to give the original debtor notice of the dishonour.^ But if 
the debtor refer his creditor to a third person for payment generally, 
and the creditor, having the option of taking cash, elects to take a bill, 
which is dishonoured, the original debtor is discharged. 

> 3 & 4 Anne, c. 9, § 7. * Kendrick v. Lomax, 2 C. & J. 405. 

® Hawse v. Ramebottom,^! R. & M. 414; • Harris v. Shipway, 1744 ; Ewer v. Lady 

Puckford T. Maxwell, 6 T.R. 62; Owenson Clifton, C. B. Trin. T. 1735, S. P.li. N. P 
V. Morse, 7 T. R. 64; Bishop v. Shillito, 2 182; Palfrey v. Baker, 3 Price, 572. But it 
B. & A. *29 ; Taylor v. Plumer, 3 M. & S. does not appear in thetwo first cases whether 
362 ; 2 B.&. P. 518 ; Gladstone v. Hadwen,' the bill were not due and unpaid at the time 
1 M. & S. 517 ; Noble v. Adams, 7 Taun. of the discharge ; in Palfrey ?. Baker it waa 
59 ; Earl of Bristol v. Wilsmore, 1 B. dt C. due and dislionoured. 

514; Kilby v, Wilson, 1 R.&M 178. » 11 Vin. Ab 289; B.N.P. 182. 

» Woodford v.Whiteley,! M.&M. 517. • Marsh v. Pedder, 4 Gamp 287; Ex 

^ Ex parte Barclay, 7 Yes. 597; Bishop parte Dixon, cited 6 T.R. 142:; Taylor v. 
V. Rowe, 1 M. & S. 362; Dillon v. Rimmer, Briggs, I M. & M. 28. 

1 Bing. 100 ; S. C., 7 Moo. 427. ^winyard v. ^wes, 8 M. 4t S. 62. 
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Where a debtor indorses a bill to his creditor, the creditor cannot 
sue for his debt without proving presentment of the bill and notice of 
dishonour.' But where ne does not indorse it, it seems sufficient for 
the creditor, when suing for the principal debt, to show that the bill 
still remains in his hands, without proving* presentment or notice of 
dishonour ;* for that is presumptive evidence of dishonour, sufficient to 
throw it on the defendant to show that he has been paid. 

Where a bill or note is delivered without indorsement, not in pay- 
ment of a pre-existing debt, but in payment or exchange for goods or 
other sureties sold at the time, such a transaction amounts to a sale of 
such bill or note, and to an election by the transferee to take it as 
money with all its risks, and consequently to complete payment by 
the transferor.* 

The taking of a bill or note in payment will in general determine a 
lien, especially if negotiated ; but if it remain in the vendor's hands, 
and is dishonoured, the goods not being delivered, it should seem that 
the lien revives. 

On the SEde of real property, the taking and negotiating a note or 
bill does not amount to a relinquishment of the lien on the land. ' 

XV. Of a Lost Bill or Note. 

Though the finder of a lost bill or note acquires no property in 
it, so as, on the one hand, to enable him to defend an action of trover 
against the rightful owner, or, on the other, to sue the acceptor or 
maker, yet if the finder transfer a lost bill or note which may pass by 
delivery, without any accompanying circumstances that might awaken 
the suspicions of a prudent man, his transferee is entitled both to re- 
tain tlie instrument against the loser, and to compel payment from the 
parties liable thereon. 

It is advisable, therefore, in the case of bills being lost or stolen, 
that the loser should not only immediately give notice of the loss to 
the parties liable on the bill, that they may be prevented from taking 
it up without due inquiry, but give a public notification thereof, tv) 
prevent the transfer of them into the nands of bond Jide holders. 
For though it is true, that where there has been no notification, if a 
man discounts a bill with knowledge or actual suspicion of the loss, he 
must refund ;« yet if the loser have neglected to publish his loss, and 
the receiver takes the note not dishonestly, but negligently, then the 
negligence of the loser equals the negligence of the receiver, and potior 
est conditio possidentM If, however, due notice has been given of 

Kearslake v. Morgan, 5 T. R. 513 ; the latter; see Easley v. Crockford, uifra. 
Bridges V. Bcrr^ 3 Taun. 130. Thus, where the plaintiff was robbed of 

* Goodwin V. C^les, M. & R. N.P.C. 221. his pocket-book, containing an indorsed 

* Bishop Y. Rowe, 3 M. & S. 362. bill, and then advertised the pocket-book, 

* CaSKoge v. Allenb^ 6 B. & C. 383 ; saying nothing of the bill, but on the con- 

Ward V. Evans, 2 Ld. Raym. 930 ; Brown trary, stating in the advertisement that the 
V. Kewley, 2 B. A P. 518. contents of the pocket-book were of no use 

* fix parte Loring, I Rose, 19i Grant v, to any but the owner, the Court of C. P. 

Mul^ 2 V.& B. 306. held that he was not entitled to recover 

* See the observations of Best, C. J., in against a negligent receiver ; for that his 

Peacock, 3 Bing. 411. notice that the contents of the pocket-book 

M Peacock, 3 Bing, 411; Jl were of no use to any but the owner, tended 

moo. !284; S^ange V. Wigney, 6 Bing. 677. rather to mislead thanAo assist parties to 
negligence of the loser not connected with whom the bill might be offered : Beckwith 
Megiigence of the receiver, will not protect v. Corral, 3 Bing. 444. 
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tue loss, then, though the receiver took the instrument bond fide and 
without suspicion, yet if he failed^ exercise proper care and caution^ 
as if be discounted or changed a bill of considerable amount for a 
stranger without inquiry, he must refund.' The caution required of a 
person discounting increases with the amount. 

The party who nas lost or destroyed a bill must, nevertheless, make 
application to the drawee for payment at the time it is due, and give 
notice of dishonour, for the bill might still have been paid with or 
without an indemnity, and the prior parties, by not having been advised 
of the dishonour, may have been prevented from pressing their respec- 
tive remedies against parties liable to them.' 

There are three cases in which a plaintiff cannot produce a bill : it 
may be in the defendant’s hands \ it may be destroyed ) or it may be 
lost. 

If it be in the defendant’s hands, the plaintiff may give him notice 
to produce it ; and if the defendant will not do so, the plaintiff may 
give secondary evidence of its contents. 

So, if it can be proved that the instrument has been destroyed, secon- 
dary evidence of its contents has been held admissible.^ But it should 
seem, from the judgment of the Court of Queen’s Bench in a very 
recent case, that this doctrine is now overruled, and that the owner of 
a destroyed bill cannot, at law, recover against the other parties. 

It is, however, perfectly clear, that if a bill or note made or become 
payable to bearer be lost, no action will lie for the loser against any 
one of the parties to the instrument, either on the bill or note itself or 
on the consideration. But if a bill or note not negotiable, or only trans- 
ferable by indorsement, be lost, it has been held that an action will lie 
either on the bill or on the consideration.* 

If a bill is lost after action brought, and defendant suffer judgment 
by default, the court will, on a copy verified by affidavit, refer it to 
the master to see w hat is due.® But if, in such a case, the defendant 
resists the action, and puts the plaintiff to prove the bill, the loss may 
be no excuse for the non-production of it.^ 

* Gill V. Cubitt, 3 B. & C. 466 ; 6 Dow. • Thackray v. Blackett, 3 Camp. 164. 

^ H. 324. Strange v. Wigney, 6 Bing. 677; * “ If a bill- be proved to be destroyed,” 

S. C. 4 Mos. & P. 470. says Lord Ellenborough, “ I should feel no 

The plaintiff went to a public meeting in difficulty in receiving evidence of its con- 
London with more than £500 in his pocket, tent8.,and directing the jury to find for the 
and entertaining some apprehensions of the plaintiff. Even on « trial for forgery, the 
companv in which he found himself, kept destruction of the instrument charg^ by 
his hand on his pocket, but, notwithstanding the indictment to be forged is no bar to the 
that precaution, was robbed, and . among proceedings : 1 remember a case before Mr. 
other property lost a Bank of England note J. Buffer, where the prisoner had destroyed 
for £200, payable to bearer. He ad veriised a bank-note he was accused of having foiged, 
his loss in the newspapers. Nearly two by swallowing it ; and the learnt judge 
years after, this note was traced to the pos- who presided held, that he might have been 
session of the defendant, who received it, as convicted without the production of t]^ 
he said, in payment of n bet on the Derby bank-note ; and this doctrine was a|(proved 
stakes, but could not recollect from whom, of by tlie whole profession.” — Pierson v. 
The plaintiff sued him in trover; and the Hutchinson, 2 Camp. 211 ; 6 Elsp. LK. 
court held, that the negligence of the plain- ^ Hansard v. Robinsom 7 B. dt C* 90 ; 
tiff not being connected with the defendant’s S. C. 9 Dowl. & R. 860. But see Woodfind 
conduct, could not be set im as an answer v. Whitely, 1 M. & M., 517. 
to his claim, and that the defendant had not * Long v. Baillie, 2 Camp. 214, n, 

exercised due caution in taking the note.— * Brown v. Messiter, 3 M. & S. 

Easley v. Crockford, 10 Bing. 243. * Poole v. Bmiih, Holt, 144 
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; If a lost biil or note be in the hands of a party who has no nght to 
l^tain it^ as if, for example, it betstill in the possession of the finder, 
or of a transferee who has t^en 't from him under ^spicious circum- 
stances, the true owner may bring an action of troY^r; or, if it has 
been paid by the acceptor or maker to such wrongful holder, the 
amount is recoverable in an action for money had and received. And 
if the maker or acceptor pay it improperly, he will not be allowed it in 
account with the payee or drawer. 

But where no action lies on a lost bill or on the consideration, as 
where the bill has been indorsed in blank, and where no action can be 
brought against a wrongful holder, either in trover or assumpsit, the 
loser is not absolutely without remedy, he may then resort to a court 
of equity for relief. 

Tne 9 & 10 Wm. III. c. 17, s. 3, enacts, that in case any such 
inland bill shall happen to be lost or miscarried within the time before 
limited for the payment of the same, then the drawer of the said bill 
is and shall be obliged to give another bill of the same tenor with that 
first given; the person to whom it is delivered giving security (if 
demanded) to the drawer, to indemnify him against all persons wliat- 
soever, in case the said bill, so alleged to be lost or miscarried, shall 
be found again. 

Notwithstanding some authorities to the contrary,’ it is now clearly 
settled that a court of common law has no jurisdiction under tl;is sta- 
tute; a court of law not being able^fo enforce the giving of a new bill, 
or qualified to judge of tlie sufficiency of an indemnity.'^ 

On the other hand, the relief administered by ’courts of equity is not 
confined within the letter of the statute. It w ill bo afforded not only on 
mch bills as are mentioned in the statute, but on others ; not only be- 
fore they are due, but after; not only on bills, but on notes; not only 
against the drawer, but against the indorser or acceptor; not onlv may 
a new bill be required, but payment.® But the court will not call on a 

E to renew or pay a lost bill, without providing him with a satis- 
y indemnity. To a suit in equity by the last indorsee of a lost bill 
against the acceptor, the prior indorsers need not be made parties.** 
Where a debtor remits his creditor a bill or note by a conveyance 
which the creditor directs, or by post, if that be the ordinary vehicle of 
transmission, and the bill or note is lost or stolen, the loss will fall on 
the party to whom the bill was intended to be remitted.’^ 

XVI. Of Forgeries on Bills or Notes. 

If the acceptor or maker pay one who derives his title through a 
forgery, that will not discharge him. So, if a bill or check be altered 
and made payable for a larger sum than that originally inserted, should 
tihe drawee, banker, or acceptor pay it, he cannot charge the draper 
for the difference.® But in case any act of the drawer facilitated or 
gave occasion to the forgery, he must bear the loss himself. 

‘ Walmaley v. Child, 1 Ves. sen. 341 ; Powell v. Monuier, 1 Atk. 611 ; Toulmin v. 
Hart V. King, 12 Mod. 309. Price, 5 Vea. 238 ; Ex parte Green way, 0* 

* Ex parte Greeiiway,6 Vea. 812 ; Davies Vea. 812 ; Moaaop v. Eadon, 16 Vea. 430. 
Dodd, 4 Price, 176 ; Toulman v* Price, ‘ Macartney v. Graham, 2 Sinaona, 283. 

5 vea. 238 ; Bromley v. Holland, 7 "Vea. 19, • Warwicke v. Noakes, Peake, 67. 

20, 249. f Hall v. Fuller, 5 B. A C. 760 ; Smitn 

* Walmaley v. Child, 1 Vea. sen, 346; v. Mercer 6 Taun. 76. 
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It is a general rule of law^ that money paid under a miataiie a$ to 
facts may be recovered back. On this principle, if a forged bill or note 
be discounted, the transferee, on discovery of the forgery, may recover 
back the money paid, the imagined consideration totally failing.^ But 
any fault or negligence on the part of him who pays the money on the 
hill &c. will disable him from recovering. Thus, where two bills of 
exchange, falling due at different times, were drawn on a man, and he 
paid the first without acceptance, and accepted and paid the second, 
and the signature of the drawer was, some time afterwards, discovered 
to be a forgery. Lord Mansfield held, that an acceptor is bound to 
know the handwriting of the drawer, and that it is rather by his fault 
or negligence than by mistake if he pays on a forged signature.* So, 
where a forged acceptance of the drawee was made payable at the 
plaintiff's (the drawee’s bankers), and they paid the amount to the de- 
fendant as a bond fide holder, but seven days afterwards, upon dis- 
covering the acceptance to be a forgery, informed the defendant of it, 
and demanded the money; it was held that they could not recover, for 
that a banker ought to know his customer’s handwriting. Wnere, 
however, the fault is not entirely on the side of the party paying, he 
may still recover. 

XVII."" Of the Alteration of a Bill or Note, 

Any material alteration in a bill or note, after it is once perfect, un- 
less made by ihe party bound by the bill or note (for he is not allowed 
to take advantage of his own wrong), or with his consent, renders it 
absolutf'ly void at common law .’ Thus, wdiere the drawer, without the 
consent of the acceptor, added to the acceptance the ^vords Payable 
at Mr. B.’s, Chiswell Street,” it was held that this was a material 
alteration, discharging the acceptor.* And the same point has been 
decided since tlte 1 & ‘2 Geo. IV. c. 78. Suppose,” says Abbott, C. J., 
a liill so altered to be indorsed to a person ignorant of the altera- 
tion : his right to sue the indorser would, as the bill appears, be coni- 
pl(‘te upoa default made where the bill is payable; whereas, in truth, 
the ace(;i)tor, not having in reality undertaken to pay there, would 
liMvc committed no default by such nonpayment. I am of opinion 
therefore, that the alteration is in a material part of the bill, and the 
acceptor is in consequence (^ischarged.’* But it has been held by the 
same learned judge,® that a similar addition, with the consent of the 
acceidor, would not invalidate the instrument, either at common law 
or under the stamp act. 

But, even if the consent of all parties have been obtained to an 
alteration in a material part, such alteration, nevertheless, avoids the 
bill under the stamp laws; for it is become a new and different instru- 
ment, and therefere requires a neiv stamp; which stamp cannot, as w^e 

> Jones V. Ryde, 5 Taun. 488 ; Bruce v. Bluer, 8 East, 54 ; French v. Pattes, 9 East, 
Bruce, ib. 495. 3.55. And a deed is not vacated if the alter- 

» Price V. Neale, 3 Burr. 13.54. ation, though material, were with the con- 

» Shepherd’s Touchstone, 68. The law sent of the par^ bound : 2 Lev. 36 ; Cro. 
now seems to be, that an altenition by a El. 627 ; Com. Dig. Fait. F. 1. 
stranger, whether material or immaterial, * Cowie v. Ualsatl, 4 B. & A. 197. 
will not avoid a deed : Lord D’Arcy’s case, * M‘Intosh v. Haydon. I R. dt M. 862. 

1 Lev. 282 ; Waugh v. Russell, 5 Taun. 707 ; “ Stevens v. Lloyd, 1 M. & M. 292 ; and 

llenfrec v. Bromley, 6 East, 309; Irvine v. see Jacob v. Hart, 6 M. & S. 142. 

4 X* 
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have abeady seen, then be affixed. Any alteration in the date, snnr, 
or time of payment; the insertion of words rendering negotiable an 
instrument which before was not so ; altering the words value received^* 
into an expression of the particular consideration which passed, are 
respectively material alterations which avoid the bill under the stamp 
acts.* 

There are, however, two cases in which an alteration, though in a 
material part, will not vacate the instrument: Ist. Where sucn altera- 
tion is made before the bill is issued or become an available instrument; 
and 2dly, Where it is altered to correct a mistake, and in furtherance 
of the original intention of the parties. 

1. A bill or note may be altered in any manner before it is issued by 
the drawer or maker, even though he has signed it; for whilst in the 
drawer’s or maker’s o\ni hands, tnough complete in form, it wants par- 
ties, inasmuch as, without a delivery of it, there is no contract consti- 
tuted — it is a mere unaccepted, uncommunicated proposition. But the 
moment a privity upon tlie bill or note is created between the drawer or 
maker and some other person named in it, or to whom the drawer 
gives by delivery an interest in it, then the case as to alteration stands 
differently. The question therefore is, what shall be deemed such an 
issuing or creation of privity. The delivery of the bill or note to the 
payee, or indorsing and delivering it to a person not named in it, where 
the amount is payable to the drawer’s or maker’s own order (so that such 
delivery, in either case, is upon a consideration sufficient to give such 
payee or indorsee a valid claim to recover the amount from such 
drawer or maker) constitutes such an issuing or privity. An ex- 
change of drafts, notes, or acceptances, is such an issuing. So like- 
wise if the bill be accepted by the drawee and returned to the drawer, 
even though it be not issued by the drawer to any other person, if 
so accepted for value ; but if accepted for the accommodation of the 
drawer, then it would not be deemed issued till passed away to a 
third person. Nor if also indorsed by the payee for accommodation 

E urposes ; for in such case the drawer, acceptor, and payee are all to 
e deemed as parties concerned together in making the bill, the same, 
in effect, as three persons making a note for the purpose of issuing. 
Therefore, even in such a case as a bill drawn, accepted, and indorsed 
amongst accommodation parties, it may, with the concurrence of all, 
be altered before it goes forth to the world, as by altering a bill payable 
to bearer into one payable to order. But such an alteration will make 
the bill a nullity against those who do not concur; though such uncoii- 
senting party may, by subsequent acquiescence, ratify the alteration, 
and thereby restore the validity of the instrument. 

2. If, again, the alteration were merely to correct a mistake, and to 
make the bill what it was originally intended to be, it will not avoid it 
under the stanm act. Thus, where the drawer intended to make the bill 
negotiable, and indorsed it over, but had omitted the words " or order/* 
their subsequent insertion, in pursuance of the original intention, was 
held not to vacate the bill.* So, where a bill having been dat^ by 

‘ Wilson V. Justice, Bay. 1 10 ; Bowman Outhwaite v. Luntley, 4 Gamp. 170 S Knill 
v.Nichol,5T.R.687. v. Williams, 10 East, 481, 

Bathe V. Taylor, 15 East, 412; Walton • Kershaw v, COx, 8 Esp, N. P, C. 246 : 
T. Hastuigs, 4 Camp. 228; 1 Stark. 215; 10 East, 437 ; Jacobs v. Hart, 2 Stark, 45. 
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mistake 1822 instead of 1823, the agent of the drawer and acceptor, 
to whom it had been given to be delivered to the indorsee, witnout 
their knowledge or consent, corrected the mistake ; it was held that 
such alteration did not vacate the bill/ A hon& Jide holder of a hill 

of exchange accepted payable to or order, may insert his owii 

name as payee, and indorse it, and the bill may be declared on as pay- 
able to the party who has inserted his name. 

Wliether the intent of the alteration were to vary the original con- 
tract, or merely to correct a mistake, is a question of fact for the 
jurv * 

An altered bill will be void in the hands of an innocent inaorsee, 
well as in the hands of parties cognizant of the alteration.* 

An alteration which avoids an instrument under the stamp laws, 
though it destroys the security, does not extinguish the debt.* But an 
alteration by an indorsee avoiding an instrument at common law de- 
stroys the debt due from the indorser to him. 

Where an alteration appears on the face of the bill, it lies on the 
plaintiff to show that it was made under such circumstances as not to 
vitiate the instrument.® But it is said that, in practice, the circum- 
stance of erasures appearing on the face of the bill will not impose on 
the plaintiff the necessity of explaining them, unless there are other 
grounds of susoicion against his claim.* 


XVIII. Of the Remedy by Action on a Bill or Note. 


A right of action enures immediately to the holder against all the 
antecedent parties, either on the non-acceptance or non-payment of a 
bill or note; and if it were transferred to him by mere delivery on 
account of a precedent consideration, the party who delivered it may 
be also sued. 

Two forms of action may be brought on a bill or note, debt and cw- 
sumpsit. But debt will only lie where there is a privity of contract 
between the parties. The action of assu7npsit, therefore, on account 
of its universal applicability, is by far the most usual remedy. 

When a bill is dishonoured, the holder has his option to sue on the 
bill or on the consideration. It is advisable to sue on the bill; first, 
because it reduces the debt to , a certainty ; secondly, because less evi- 
dence is necessary ; thirdly, in an action on the bill, proof of payment 
lies on the defendant; but in an action on the consideration only, if 
defendant show that a bill was given, plaintiff must prove that the 
bill was not paid. Of course it is best, where possible, to join a count 
on the bill with a count on the consideration. 

Wherever several parties are liable to the holder of a bill, he is not 
obliged to single out one only, but may proceed at once in distinct and 
concurrent actions against them all, or against as many as he may 
think fit; but a real satisfaction of the debt by any one will discharge 
^l\ the others from the debt. 


Brutt V. Picard, 1 R. & M. 37. 
Atwood V. Griffin, 1 R. & M. 425. 

* Outhwaite v. Luntley, 4 Camp 179. 
^ Sutton V. Toomer, 7 B. C. 416. 

« Johnson v. Duke of ]V[arll>orough, 


Stark, 313 ; Henman v. Dickenson, 4 
Bing, 183; Bishop v. Chambre, I M. & M . 
116. 

« Chitty, 106 
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A distinction, however, must be taken between a mere formal 
technical satisfaction, or extinguishment of the debt as to one party 
and a complete and reed satisfaction by receipt of the sum due, 
There can be but one satisfaction of a bill or note (for satisfaction 
implies a discharge of the bill or note itself, and consequently of all 
the parties to it) ; and if there be one payment, to the holder, of all the 
orincipal, interest, and costs upon it, that satisfies the bill, though such 
satisfaction be made but by one party, and there were a dozen liable. 
So it may be proved under fiats of bankruptev against all the 
parties, but it can only be once satisfied ; for all the proofs together 
will not enable the bolder to have more in the whole than 20.>’. in the 
pound, whatever sum each estate may pay to its creditors. But extin-^ 
guishment is generally used in a different sense, meaning only a dis- 
charge of a particular claim. A holder may discharge, or in other wo ’ 
xtinguish nis debt and his remedy upon the bill as to this or that 

K who was liable to him, yet not satisfy it, nor yet extinguish 
aims as to others. Thus the taking in execution the person of 
the acceptor is, as to hinif an extinguishment of his debt to the holder, 
but has no effect on the liability of other parties. ‘ And though the 
debt of the acceptor to the holder is thereby extinguished, yet even 
his liability on the instrument is not all taken away: he is still liable 
to an antecedent holder. But a discharge under the Insolvent Debtors’ 
Act is a discharge as against all indorsees or holders of any negotiable 
security.* A joint maker of a promissory note, however, who is a mere 
surety^ is not within these words ; and if he pay the debt after his 
principal’s discharge under the act, he can, notwithstanding such dis- 
charge, sue his principal. But the Bankrupt Act enables every surety 
or person liable for the debt of a bankrupt to prove under the fiat ;* 
and therefore, though an indorser or surety have a bill or note returned 
to him after the certificate, he cannot prove.^ 

Taking security of a higher description, as a bond or judgment, for 
the money due upon a hill or note, extinguishes the holder’s claim upon 
the bill or note as against the party giving that security ; but it docs 
not satisfy it as against other parties.® 

So, obtaining judgment on a bill or note is an extinguishment as 
between the parties, but not a satisfaction as between other parties and 
the plaintiff, not even as between parties subsequent to him against 
whom the judgment is obtained and the plaintiff/ But taking a warrant 
of attorney is not even an extinguishment of the debt between the 
paities. Till judgment is entered up,” says Lord Ellenborough, 
the warrant of attorney is merely a collateral security, and cannot 
merge the original debt.’ • 

And the actual taking a party in execution,^and discharging him on 


* Ab to the conseqaences of taking a partj 
in execution, and then discharging nim, see 
onte.p. 713. 

* 7 Geo IV. c 57, s. 46. 

* Powell V. Eason, 8 Bing. 28 ; 1 Moo. & 
Scott, 68. 

^6 Geo. IV. c. 16, s.52. 

» Bassett v. Dodgin, 9 Bing, 653 ; S. C. 
2 Moo. & Scott, 777 ; and see Ex parte 
Read, 2 G. & J. 


* Bac. Ab. Extinguishment, D. ; BayJej, 
335. 

f Bayley, 335 ; Claxton v. Swift, 2 Show. 
441, 494 : S. C. Liitw. 882. 

* Noms V. Aylett, 2 Camp. 329. 

* Hayling v. MuUhall, Black. 1235 ; Eng- 
lish V, £>arl^, 2 Bos. A Pul. 61 ; Clark v. 
Clement, 6 T. R. 525: May hew v, Ciickett, 
2 Swanst. 190. 
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a letter of licence, is no satisfaction as to any of the antecedent parties, 
though it is (as we have seen) as to the subsequent parties. And it 
has been held that waiving a fieri facias against the acceptor does 
not discharge any of the other parties.^ 

If a party be liable on a bill in two or more capacities, he may be 
the object of several actions on the same bill, at the suit of the same 
plaintiff. Thus, where a party was sued jointly with others as a 
drjiwer, and separately as the acceptor of a bill, the court, consider- 
ing. him liable in the two characters, and the plaintiff entitled to both 
remedies, which could not be comprised in the same declaration, re- 
fused to stay the proceedings in either as vexatious.* 

Though, after the principal sum due on a bill has been once paid 
by any one of the parties, or levied upon the goods of any one, the 
holder cannot recover it again from any other of the parties, yet, if 
other actions were pending at the time of payment, he may proceed in 
them for costSj without reserving any part of the principal sum^ 

By 3 & 4 Wra. IV. c. 42, § 12, in all actions upon bills of exchange 
or promissoiy notes, or other written instruments, the parties to which 
are designated by the initial letter or letters, or some contraction of 
the Christian or first name or names, it shall be sufficient, in every 
affidavit to hold to bail, and in the process or declaration, to desig- 
nate such persons by the same initial letter or letters, or contraction 
of the Christian or first name or names, instead of stating the Christian 
or first name or names in full. 

• It has been held, that where particulars of the plaintifTs demand 
are given, and do not state the consideration paid for the instrument, 
such particulars will preclude the plaintiff from giving the consi- 
deration in evidence, should he fail on the special count, * 

If the holder bring concurrent actions against the acceptor, the 
drawer, and the indorsers, the court will stay the proceedings in any 
one of those actions (except the action against the acceptor) on pay- 
ment of the amount of the bill and costs in that particular action ; but 
they will not stay proceedings in an action against the acceptor, except 
upon the terms of paying tlie costs in all the other actions, he being 
the original defaulter.* For though no action lies against the acceptor 
for these costs,® yet when he comes to ask a favour, as a stay of pro- 
ceedings, the court may wdth propriety put him under terms. But it the 
actions commenced against the other parties are merely conclusive, in 
order to charge the acceptor with a heavier sum for costs, proceedings 
against him may be stayed without payment of those costs.^ 

After a party has once levied the amount of the debt on the ^oods 
of one party, the court will grant a rule to restrain him from levying it 
over again on the goods of another, and have intimated that they 
would punish a plaintiff who should take out execution on both 
judgments. 

If the bill or note was obtained by the plaintiff from the defendant 

» Pole V. Ford, 2 Chit. Rep. 126. • Smith v. Woodcock, 4 T. R. 6S1 ; 

a Wise V. Prowse, 9 Price, 393. Windham v. Withers, Str. 616; Gkilding v. 

* Toms V. Powell, 7 ElaBt, 536 ; S. C. 6 Gince, 2 Bla. 749. 

Esp. 40 ; 3 East, 316 ; 3 Camp. 331 ; HolPs * Dawson v. Morgan, 9 B. & C. 616. 

N. P. C 6. ^ Hodson v. Gunnor, 2 D. & R. ^7 

* W«ide V. Beasley, 4 Esp. 7. 
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without consideration^ on affidavit to that effect by the defendant, the 
court will stay the proceedings j but where there are contradictory 
affidavits, the court will not interfere in this summarj^ way, but put the 
defendant to insist on it as a defence on the trial.' 

A tender afler the bill became due is no defence by the acceptor. 
But a drawer or indorser may tender principal, without interest, within 
a reasonable time after request 

If the plaintiff proceed in assumpsit, and the defendants suffer judg- 
ment to go by default, the court may assess the damages but, in 
order to inform the conscience of the court, a writ of inquiry is com- 
monly issued.* In actions on bills or notes, however, it is the practice 
of the plaintiff, instead of executing a writ of inquiry, to apply to the 
court in term or to a judge in vacation, on an affidavit of the nature of 
the action, for a rule or summons to show cause why it should not be 
referred to the master in the Queen’s Bench, or to the prothonotaries 
in the Common Pleas, to see what is due for principal and interest, and 
why final judgment should not be signed for tnat sum without executing 
a writ of inquiry, upon which the court or judge will make the rule 
absolute on an affidavit of service, unless good cause be show^i to the 
contrary.* The same practice now obtains in the Exchequer.* 

Indorsers, who have to pay costs of actions against them, cannot 
sustain an action for those costs against the acceptor,® nor, it is con- 
ceived, against any other party. 

As to accommodation bills: in common language, a bill accepted 
or indorsed without any consideration moving to the party makings 
himself liable on the bill, is called an accommodation bill ; but, in 
strictness, an accommodation bill is not merely a bill accented and 
indorsed without value received by the acceptor, but a bill accepted 
without value by the acceptor to accommodate the drawer &c., t. e. 
that the drawer may raise money upon it, or otherwise make use of it. 
This distinction is of importance; for a party accepting a bill merely 
without consideration (as if, for example, he does not Know the state 
of accounts between himself and the drawer), and afterwards sued on 
that bill, cannot charge the drawer with the costs of defending the 
action;^ whereas the acceptor of an accommodation bill properly so 
called, who is compelled by an action to pay it, has a claim upon the 
drawer for all the expenses of the action.* But an accommodation ac- 
ceptor has no right to charge the party accommodated with the costs 
of an action to which the accommodation acceptor had evidently no 
defence.® 

Of the Sum Recoverable, — ^The amount of the damages which the 
plaintiff is entitled to recover necessarily depends on the liability of 
the parties to the instrument. In general, the sum for which the bill 

* Turner v. Taylor, Tidd, 530. v. Fenn, H. Bla. 541 ; Chilton v. Ilarborn, 

* Tidd, 570. J Anst, 249. 

» Uiileas, upon a writ of inquiry, the * Big/jrs v. Stuart, 4 Price, 134. 

plaintiff pi^uce the bill, he will recover • DawHon v. Mor^’nn, 9 B. Si C. <>10. ^ 

only nominal damagefi : Marehall v. Griffin, ^ Bagnall v. Andrews, 7 Bing. 217; S. C. 

R. & M. N. P. C. 41. 4 Moo. Sc P. ft39. 

* Rashleigh v. Salmon, 1 H. Bla. 252; * Ex parte Marshall, I Atk. 202. 

Andrews v. Blak», H. Bl?,. 529; Longman • Roach v. Thompson, I M. & M. 4cl7. 
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is pajrable may be recovered, with interest, and such expences as may 
have been occasioned by the dishonour of it. 

With respect to the principal money ^ or that sum which is payable 
on the face of the bill or note, many instances occur, in which, although 
the plaintiff may not have given full value for the bill &c., he may 
nevertheless recover the whole sum, holding the overplus beyond his 
own demand as trustee for some other party to the bill &;c. entitled to 
receive such overplus. 

If the plaintiff take a verdict for more than he is entitled to recover,., 
the court will either make him correct the verdict, and pay the costs 
occasioned by his misconduct, or grant a new trial. 

Interest. — The general rule of law was, that interest was not reco- 
verable unless there had been an express stipulation that interest should 
be paid, or unless such were the usage of trade, yet on bills of exchange 
interest was in most cases allowed. Now, by the 3 & 4 Wm. IV. c. 
interest is recoverable on all debts payable by virtue of a written in- 
strument, and on all other debts after demand in writing, giving notice 
in writing that interest will be claimed from the date of the demand. 

If the principal has been paid, the plaintiff may still proceed for 
interest, and the jury are bound to give it, if the charge has not been 
incurred by the negligence of the plaintiff.^ 

Where a note is made payable on demand with lawful interest, it 
carries interest from the date.^ In cases where the instrument does 
not express that it is payable with interest, if made payable on demand, 
interest runs, not from the date of the bill or note, but from the time of 
the demand.* If made payable at a certain period after date or sight, 
interest runs from the day it became due, and without proof of demand.* 
The drawer or indorser of a bill or note is liable to pay interest only 
from the time that ho receives notice of the dishonour. The drawer 
cannot,’’ says Mansfield, C. J., ‘‘ find out by inspiration who is the 
holder; and till he finds that out, he cannot pay the bill. When be 
has found out wh<f is the holder, he is bound to pay the bill within a 
reasonable time. If he does not, he is liable to damages for not per- 
forming his contract; those damages are the interest on the bill.”* 

Interest was formerly computed only to the commencement of the 
suit, but it is now carried down to final judgment. 

Where money is paid into court on a security carrying interest, in- 
terest must be paid, not merely to the conlmencement of the action, but 
to the time of the payment into court;® or the plaintiff may proceed in 
the action for the difference. But in trover the rule is, that the plaintiff 
is entitled to damages equal to the value of the article converted at the 
time of the conversion. And therefore, in trover for bills or notes, 
interest is only to be calculated down to the time of conversion* 

‘ Lainjj^ v. Stone, 1 M. & M. 229, n. Lowndes v. Collins, 17 Ves. 27. 

• Per Abbot, C. J., Weston v. Tomlinson, ® Walker v. Barnes, 5 Taun. 240 ; S. C. 
Chitty, 422 ; Hopper v. Richmond, 1 Star. 1 Marsh, 36. 

508. ^ • Kidd V. Walker, 2 B.& Ad. 705. 

• Blaney v. Bradley, 2 Bla. 761 ; Cotton » Mercer v. Jones, 3 Camp. 477. But 

V. Horsemanden, Pract. Reg. 357. now, by tJie 3 & 4 Wm. IV. c. 42, the jury 

• See last note ; 3 Ves. 134, 5 Ves. 803 ; may give damages over and above the value 
Litbgow V. Lyon, I Coop Ch. Ca. 22; of the goods at thetime of the converuon. 
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A banker, in charging interest to a customer who has overdrawn his 
account, should compute it, not from the date, but from the payment 
of the customer's checks 

Of Re-exchange, — Re-exchange is the expense incurred by the bill 
being dishonoured in a foreign country in which it was payable, and 
returned to the country in which it was made or indorsed, and 
there taken up; the amount of it depends on the course of exchange 
between the two countries. The nature of the transaction is this: A 
merchant in London draws on his debtor in Lisbon a bill in favour of 
A, for so much in the currency of Portugal, for which he receives of 
A its corresponding value at the time in English currency. Some- 
times a bill for that amount in Portuguese currency can be pur- 
chased in London for less, sometimes it will fetch more, English money, 
according to the course of exchange. Suppose the rate of exchange 
to fall when the bill becomes due ; that is, suppose it requires in Lon- 
don more English money to purchase a bill on Lisbon for the same 
sum, and that in Lisbon, to replace it, a larger bill must be drawn on 
London. A, the holder, has a to the payment of that sum in 
Portuguese currency at Lisbon. The bill is dishonoured ; he is there- 
fore entitled to recover of the drawer, not only the value which he 
formerly gave for the bill, but as much as he must draw a bill for in 
Lisbon on London, in order to replace, at the time and on the spot, 
the sum that he was entitled to receive,’* The drawer of a bill is liable 
to the re-exchange, though the bill be returned through never so many 
hands but the, acceptor is not liable to the re-exchange.* 

Other damages not necessarily arising from the di^ionour, as post- 
ages &c., are not recoverable, unless specially sta^ in the declaration.'' 
But it has been held that postage is recoverable ^uiider the count for 
money paid.® 

An action not only lies on a bill, but /or a bill Trover or detinue 
may be brought. 

Trover will lie, though at the suit of one who is mo party to the bill,- 
or at the suit of the payee or acceptor, against a defendant to whom 
the plaintiff's agent has wrongfully assigned it, tliough the defendant 
bas a right of action on the biU against the agent. ^ 

In an action of trover a verdict may in all cases be given for the full 
amount of the bill ; but if the defendant deliver up the bill, nominal 
damages may be entered on the record. 

* Goodbody v. Foster, Camb. Summer ® Kendrick v. Lomax, 2 C. A. J. 410. 

Ass. 1831 , Lyndhurst, C. B. * Dickinson v. Hatfield, 2 M. & M. 141. 

* De Tastet v. Baring, 11 East, 265. Treuttel v. Barandon, 8 Taun. 100. 

» Mellish V. Simeon, 2 H. Bla. 378. ® Goggerley v. Cuthbert, 2 N. R. 170 ; 

« Napier v. Schneider, 12 East, 420; Evans v. Kymer, 1 B. & Aa. 628. 

Woolsey t, Cmwford, 2 Camp. 445. 
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CHAPTER XXIV. 

aSilliK anti antr of AUmtniittratioit^ 

We propose to consider in the present chapter two other methods of 
accjuiring personal estate, viz., by will or testament, and by adminis- 
tration ; and, from the manner in which these are connected, it appears 
to be more convenient to treat of them jointly than separately. We 
shall consider — 1. What a will is, and the form of it 5 2. Who may 
make a will ; 3, 4. Of what, and to whom, devises and bequests may be 
made, and herein of rules for the construction of wills ; 5. The mode of 
execution and attestation of wills; 6 . Their revocation and republication; 
7. Lapsed legacies ; 8 . The proof, or probate ; and 9. Intestacy, with 
its consequences. 

I. What a Will is, and the Form op it. 

The short and plain definition of a will or testament is, that it is the 
legal declaration of a man’s intention of what he wills to be performed 
after his death, until which event it remains ambulatory and inoperative. 
This latter quality forms the distinguishing characteristic of wills ; for 
though a disposition by deed may postpone the possession or enjoyment, 
or even the vesting, of property until the death of the disposer, yet this 
result must be produced by the express terms, and does not follow 
from the nature of the instrument itself. 

Wills and testaments arc divided into two sorts: 1. Written; and 
2 . Verbal, or nuncupathe, that is, by w ord of mouth. The latter species, 
however, is now nearly abolished; for no valid will of this description 
can be made since the 1 Viet. c. 2G came into opemtion (1st January 
1838), except by soldiers in actual service, or marines and seamen while 
at sea, who, it is expressly provided, may dispose of their personal pro- 
perty as before the passing of that act. It may nevertheless be useful 
to state the restrictions w hich w ei-e jdaced upon parol wills by the Statute 
of Frauds. That statute declares, that no parol or nuncupative wdll 
shall be good, where the estate thereby bequeathed exceeds the Talue 
of 30/., unless the following requisites be complied with : 1 , That it be 
proved by three or more witnesses, who were present at the making ; 
2. That it be proved that the testator at* the time bade the persons pre- 
sent to bear witness that such was his will ; and 3. That the will was 
made in the last sickness of the testator, and in the house in which he 
dwelt, or in which he had been resident ten days, or that he was surprised 
and taken sick when absent fr 6 m home, and died before his return. 
In addition to these fw^visions it is required by the 20th section, that 
the substance of the testimony be committed to writing within six 
days, or otherwise it is not to be received after six months ; and by 
tbe 21 St section, that the will shall not be proved until fourteen days 
after the death of the testator, nor then until the widow or next of 
kin have been called upon to contest it if they think proper. By the 
28d section, the wills of soldiers in actual military service, and of mari- 
ners or seamen being at sea, with respect to their personal estate, are 
exempted from the provisions of the act. This exemption is still in force, 
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except with respect to the wills of petty officers and seamen in the royal 
uavy> and non-commissioned officers of marines^ and marines, so far as 
relates to their wages, pay, prize and bounty money, and allowances. 
In consequence of the frauds to which those persons are liable, such 
wills are required by subsequent statutes (which are consolidated and 
amended by the 11 Geo. IV. & 1 Wm. IV. c. 20) to be attested by 
their commanding officers or other official persons, and to be executed 
with more solemnities than are necessary to the validity of any other 
will. Thus it appears, that, previous to the year 1838, a parol will 
might have been made by any person whomsoever, disposing of lease- 
hold or other personal estate, where the value of the whole property 
bequeathed by it did not exceed 30/. without any form or solemnity ; 
and where the value of the property exceeded provided the re- 
quisitions of the ]9th and 20th sections of the Statute of Frauds were 
complied with. And any soldier in actual service, and mariner or sea- 
man at sea, may still make a parol will,^ without any restriction as to 
value, with the exception of petty officers or seamen in the royal navy, 
or non-commissioned officers of marines, or marines, so far as respects 
their wages, pay, prize-money, bounty-money, and allowances, or other 
moneys payable in respect of service in her majesty’s navy.® 

Wills of personal estate in writing might be made in any fonn, and 
without any solemnity. Any scrap of paper or memorandum, in ink 
or in pencil, mentioning an intended disposition of the testator’s pro- 
perty, was admitted as a wdll, and held to be valid, although written by 
another person, and not read over to the testator or even seen by him, 
if proved to have been made in his life-time according to his instructions. 
A letter, or deed poll, or even an agreement or other instrument be- 
tween parties, has repeatedly been held to have a testamentary opera- 
tion in regard at least to copyhold and personal estate. But an im- 
portant alteration in this respect has been introduced by the 1 Viet. c. 26, 
which will be more particularly noticed when we come to treat of the 
execution and attestation of wills. 

II. Who may make a Will. 

Regularly, every person has full power and liberty to make a will, 
who is not under some special prohibition by our law or by custom. 
We shall proceed to point out some of these prohibitions. 

By the 14th section of the 34 & 35 Hen. VIII. c. 5, it was provided, 
that wills or testaments made of any manors &c. by any woman covert, 
or person within the age of twenty-one years, or idiot, or by a person 
of non-sane memory, fliall not be taken to be good or effectual at law. 
These disqualifications extended equally to the bequeathing of personal 
estate, except that infants of a certain age (namely, males of fourteen, and 
females of twelve years of age) might dispose of personalty by will ; and 
such a will was valid notwithstanding the testator or testatrix attained 
majority and died without having done any act to confirm the will ; and 
infants were enabled by the 12 Car. II. c. 24, § 8, to appoint gnai^ians 
by will. But now, by the 1 Viet. c. 26, § 7, no person under twenty-one 
years of age can make a will of any kind; ana though the 12 Car. II. 
is not repealed thereby, yet as the explanation of the word will” in the 
‘ 1 Viet. c. 26, B. n. »Id.,B.12. 
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first section extends to the appointing of guardians by an infant’s will, 
the power of an infant father to appoint a guardian to his child hy will 
is taken away. 

Nothing in the new act gives greater validity to the wills oi married 
women than they had before it was passed. By the 8th section it is 
enacted, that no will made by any married woman shall be valid, ex- 
cept such a will as might have been made by a married v/oiiian before 
the passing of that act. 

The disability of coverture may be dispensed with at the pleasure of 
the contracting or disposing parties, so far at least as the right of dis- 
position is concerned ; as in the instance of a power of disposition by 
will reserved to a woman upon her marriage, to be exercised by her 
notwithstanding her coverture. A woman whose husband has been 
banished for life by act of parliament may dispose by will of her real 
and personal estate ; for as he is civilly defunct, she is restored to her 
rights and privileges as a feme sole. 

A feme covert, where lands are conveyed to trustees, may have power 
lo af>poiiit the disposition of the lands held in trust for her after her death ; 
wliich af pointment must be executed like the will of a feme sole. And 
it has been held, that the appoiiitinent of a feme covert is effectual against 
the heir at law, though it depend only Upon an agreement of her husband 
before marriage, without any conveyance of the estate to trustees. 

The will of an idioi is of coui*se void. The validity of a lunatic'^ 
will depends upon the state of his mind at the time ; for if made during 
a lucid interval, it will be good, notwithstanding any subsequent mental 
infirmity. Mental imbecility arising from advanced age, or produced 
by excessive drinking, may also destroy the testamentary power. 

Persons boi*n hlindy deaf, and dumb, are incapable of making a will. 
Blindness or deafness alone, however, produces no such incapacity. 
A will made by a blind person need not be read over to him previously 
to its execution.! 

Bodies politic and aggregate cannot, in their politic capacity, devise 
or bequeath the lands or goods of their corporations ; and the law’ is 
the same as to sole corporations, such as masters or wardens of hos- 
pitals ; they cannot devise the lands or goods of their houses.^ 

A will made by a person under restraint, duress, or menace of 
prisonment, will not be good. There must, however, be actual proof of 
some undue importunement of or restraint upon the testator. 

Traitors and felons are likewise incapable of making a will of goods 
and chattels, as, on the conviction of the party, these become forfeited 
to the crown.3 But if such persons, being indicted, die before convic- 
tion, their wills both of lands and chattds will be good. 

A disposition by will of goods and chattels by a felo de se is void, 
because they are forfeited by the act and manner of his death. 

A person outlawed in a personal action forfeits his goods and chattels, 
and is consequently incapable of making a will of them. His lands, 
however, are not forfeited, and therefore would pass by his will ; and 
such person may appoint executors, as he may have debts upon contract 
w^hich are not forfeited to the crown.^ 

* Longchamp v. Fish, 2 B. & P. 415. will, see 39 & 40 Geo. III. c. 88. 

^ As to the right of the king to make a * Ante, 628. ♦ 38. 
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III, What may be Detised or Bequeatjbeo. 

A testamentary power over some proportion of moveables and other 
personal property existed in very early times. 'Formerly, the owner 
could not dispose of more than one-third if he left a wife and children, 
or of more than one-half if he left a wife and no child ; and these re- 
strictions continued in the city of London, the principality of Wales, 
and the province of York, until they were abolished b^ statute. At 
the present time the owner of personal estate in any part of England 
and Wales is allowed to bequeath the whole of it. 

It may be useful here briefly to state what interests in real estate might 
or might not be the sub ject of a devise before the new Wills Act. Wth 
the exception, then, of estates held in joint tenancy or by entii*eties, 
and of estates tail and estates in quasi entail, all freehold estates might 
be devised.^ A joint tenant of real or personal estate could not, unless 
he survived his companion in the tenancy, devise or bequeath his in- 
terest in such estate, because the title of his companion by survivoi*shij» 
would have precedence of that of the devisee or legatee. If, on the other 
hand, the testator survived his companion in the tenancy, the vnlidity 
of the devise or bequest depended upon the nature of the property. If 
it were a freehold interest, the estate devolving by survivorship would 
not pass by the will, the testator not having a sole or devisable interest 
in such share at the time of making the will ; and any divided part or 
share which might, after the execution of the will, have been allotted 
to the testator on a partition of the property, ^voiild not pass thereby; 
though such an interest in personal property (for reasons which we shall 
presently see) would pass by a general residuary bequest. A right of 
cntry,2 or of action,^ was not devisable ; neither w'ns a condition ; the 
rule being that the heir alone could take advantage of a condition. 
With respect to estates tail and estate? in quasi entail, they have never 
been devisable; but since tenants in tail have been allow^ed to bar 
entails, they can acquire a power of testamentary disposition by con- 
verting their estates into fee simple or absolute estates. 

If a testator had freehold and leasehold property in the same place, 
and devised all his lands and tenements in that place, his freehold lands 
only would pass thereby, unless there were other words importing a 
different intention. It has recently been decided, that a devise of mes- 
suages or tenements ^^with the appurtenances'' to uses ajiplicable only 
to weehold property, comprised leasehold property ; a clear intci»tion 
to that effect being collected from the circumstance of the leasehold 
property having been blended in enjoyment with the freehold. 

A considerable alteration has been introduced by the new act, 
.1 Viet. c. 26. 

By sect. 3, it shall be lawful for every person to devise, bequeath, 
or dispose of, by his will executed in manner hereinafter required, all 
real estate and all personal estate which he shall be entitled to, either 
at law or in equity, at the time of his death, and which, if not so 

* Under the words “ lands, tenements, are therefore devisable by will, 
and hereditaments/’ in the 34 &. 35 Hen. ^ Baker v. Haching, Cro. Car. 387. l>oe 
VIII., are included advowsons, rents, tithes, v. Tench, 1 Nev. & Ryl. 1^. 
manors, franchises, annuities, &c., all which * Goodright v. Forrester, 8 East, 5()4 
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devised^ bequeathed, or disposed of, would devolve upon the heir at 
law or customary heir of him, or (if he became entitled by descent) 
of bis ancestor, or upon his executor or administrator. And the 
power hereby given shall extend to all real estate of the nature of 
customary freehold or tenant right, or customary or copyhold, notwith- 
standing that the testator may not have surrendered the same to the 
use of his will, or notwithstanding that (being entitled as heir, devisee, 
or otherwise to be admitted thereto) he shall not have been admitted 
thereto, or notwithstanding that the same (in consequence of the want 
of a custom to devise or surrender to the use of a will or otherwise) 
could not at law have been disposed of by will if this act had not been 
made, or notwithstanding that the same (in consequence of there being 
a custom that a will or a surrender to the use of a will should continue 
in force for a limited time only, or any other special custom) could not 
have been disposed of by will according to the power contained in this 
act if this act had not been made; and also to estates pur autre vie, 
whether there shall or shall not be any special occupant thereof, and 
whether the same shall be freehold, customary freehold, tenant right, 
customary or copyhold, or of^ny other tenure, and whether the same 
shall be a corporeal or an incorporeal hereditament; and also to all 
contingent, executory, or other future interests in any real or personal 
estate, whether the testator may or may not be ascertained as the per- 
son or one of the persons in whom the same respectively may become 
vested, and whether he may be entitled thereto under the instrument 
by Avhich the same respectively were created or under any disposition 
thereof by deed or will ; and also to all rights of entry for conditions 
broken, and other rights of entry; and also to such of the same estates, 
interests, and rights respectively, and other real aiid personal estate, 
as the testator may be entitled to at the time of his death, notwith- 
standing that he may become entitled to the same subsequently to the 
execution of his will. 

By sect, 4, it is provided, that where any real estate of tlie nature of 
customary freehold or tenant right, or customary or copyhold, might, 
l)y the custom of the manor, have been surrendered to the use of a M ill, 
and the testator shall not have surrendered the same to the use of his 
will, no person claiming by virtue of such will shall be entitled to be 
admitted, except upon payment of all such stamp duties, fees, and sums 
of money as would have been lawfully due in respect of the surrendering 
of such real estate to the use of the will, or in respect ^f presenting, 
registering, or enrolling such surrender, if the estate had been sur- 
rendered to the use of the will of such testator. Provided also, that 
where the testator was entitled to have been admitted to such real 
estate, and might, if admitted thereto, have surrendered the same to the 
use of Ids will, and shall not have been admitted thereto, no person 
claiming in consequence of such will shall be entitled to be admitted, 
except on payment of all such stamp duties, fees, fine, and sums ot 
money as would have been lawfully due in respect of the admittance of 
such testator, and also of all such stamp duties, fees, and sums of monev 
as would have been lawfully due in respect of surrendering such real 
estate to the use of the will, or of presenting, roistering, or enrolling 
such surrender, had the testator been duly admitted to such real estate, 
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and aflej'wards surrendered tbe same to the use of his will; all which 
shall be paid in addition to the stamp duties^ fees^ fine, or sums of money 
payable on the admittance of such person so entitled or claiming to be 
entitled to the same real estate as aforesaid. 

By sect. 5, when any real estate of the nature of customary freehold 
or tenant right, or customary or copyhold, shall be disposed of by 
will, the lord of the manor or his steward, or the deputy of such 
steward, shall cause the will, or so much thereof as shall contain the 
disposition of such real estate, to be entered on the court rolls of the 
manor; and when any trusts are declared by the will of such real 
estate, it shall not be necessary to enter the declaration of such trusts, 
but it shall be sufficient to state in the entry on the court rolls that 
such real estate is subject to the trusts declared by such will. And 
when any such real estate could not have been disposed of by will if 
this act had not been made, the same fine, hcriot dues, duties, and 
services shall be paid and rendered by the devisee as would have been 
due from the customary heir in case of the descent of the same ; and 
the lord shall, as against the devisee of such estate, have the same 
remedy for recovering and enforcing sucl^fine &c. as he is now entitled 
to against the customary heir in case of a descent. 

By sect. 6, if no disposition by will shall be made of any estate 
j)ur aMre vie of a freehold natui'e, the same shall be chargeable in 
the hands of the heir, if it shall come to him by reason of special 
occupancy, as assets by descent, as in the case of freehold land in 
fee simple; and in case there shall be no special occupant of any estate 
pur autre vie (wdiether freehold or customary freehold, tenant right, 
customary or copyhold, or of any other tenure, and whether a corporeal 
or incorporeal hereditament), it shall go to the executor or adminis- 
trator of the party that had the estate thereof by virtue of the grant; 
and if the same shall come to the executor or administrator either by 
reason of a special occupancy or by virtue of this act, it shall be assets 
in his hands, and shall be applied and distributed in the same manner 
as the personal estate. 

IV. To WHOM Devises or Beqursts mat be Made. 

A devise of lands to a corporation, whether aggregate or sole, either 
for its own benefit or as trustee, is void, and the lands descend to the 
heir or i*esiduary devisee, and either beneficially or charged with the 
trust, as the case may be. Such devises are, however, authorized by 
some acts of parliament. The statute of 43 Eliz. c. 4, has been held 
to render valid appointments to corporations for charitable uses. The 
devises to such uses are now prevented by the 9 Geo. II. c. 36; yet 
tbe 4th section of the latter statute, excepting out of its operation gifts 
to the colleges in the two English universities, and to the colWes of 
Eton, Westminster, and Winchester, seems to have had the effect of 
validating devises to these corporations. By the statute 43 Geo. IIL 
c. 107, persons are enabled to devise lands to the goveniors of Queen 
Anne*s Bounty; and the statute 43 Geo. III. c. 108 authorizes, under 
certain limitations, the devise of lands for tbe erection or repair of 
churches or chapels, for the enlargement of churchyards, or of the resi- 
lience or glebe mr the use of any minister of the church of England. 
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The 9 Geo. II. c. 36, commonly called the Mortmain Act, (stated 
ante, p. 668), though it extended to every description of property that 
savoured of the realty, yet leaves the disposition of personal estate 
(other than chattel interests in land) quite unrestrained, except where 
directed to be laid out in land ; so that, with this modification, a per- 
son may well bequeath the whole of his personal estate to charitable 
purposes. Previously to the passing of the 3 & 4 Wm. IV. c. 16, a 
bequest for the benefit of a Roman Catholic school was void. Now, 
however, under that act, such a bequest is valid. 

An alien may be a devisee of real estate ; but, upon office found, 
such real or personal estate will belong to the crown.^ 

A bastard cannot, as we have already observed, * take any thing 
under a will under the description of children, this description 
being held to mean primd facie legitimate children. Lord Eldon 
said, in a well-known case upon this subject, “ The rule cannot be stated 
too broadly, that the terms ^ child,’ * son,’ ^ issue,’ and every word of 
that species, must be taken primd facie to mean legitimate child, son, 
or issue.** If, however, the intention of a testator that illegitimate 
children should take, be cleajrly apparent from the terms of the will 
itself, or can be shown by necessary and irresistible implication (for 
mere conjecture will not be sufficient), they would then be entitled 
under a gift to ‘ children.’ ” In the case of Lord Woodhouselee 
v. Dalrymple ( 2 Mer. 419), where the gift was to the children of a 
person who had previously died leaving no other than illegitimate 
children (which fact appeared to have b^n known to the testator), 
such children were held to take under the bequest. It has, however, 
been decided, that, under a gift to the children of a deceased person, 
the existence of legitimate children is fatal to the claim of the illegiti- 
mate. A gift to the children of a living person described as consist- 
ing of a definite number will include illegitimate children, if they are- 
required to complete the numerical description. Of course a gift to 
illegitimate children by names w^hich they have acquired by reputation 
is good. A bequest to unborn illegitimate children,^ describing them 
by reference to the father, is altogether invalid. What would be the 
effect of such a gift if all reference to the father were omitted, and the 
children were described with reference to the mother only, does not 
appear to be decided.^ 

It may be useful in this place to state very briefly the rules by which 
the courts are guided in construing certain terms of frequent occurrence 
in wills of personal estates, as next of kin,” “ relations,” " executors 
and administrators,” family,” ‘‘ house,” and heir.” 

Next of Kin . — Gifts to next of kin have raised the inquiry, whether 
they are confined to the nearest in blood of the testator, or whether 
they extend to persons who are not strictly nearest in blood, as the 
representatives of the next of kin. According to the most recent case 
upon this subject (Elmsley v. Young, 2 Myl. & Keen, 780), the latter 
is the proper and sound construction of such a gift. 

As to the effects of denization and na- ' ^ As to a bequest to illegitiinate diildr^ 
tuxSlization, see ante, 228. en ventre sa mere, see anto, 833. 

• Ante^ 333. » See Blundell v. Bunn, died 1 Mad. 

Wilkinson v. Adams, 1 Yes. & Bea. 433. 

462. 
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Selations^Thh 19 a word in itself of vague and indefinite descrip^ 
tion f and in order to give some certainty to it, it has been held that 
those should take under the description of relations/’ who would 
have been entitled to take under the Statutes of Distribution ; and this 
construction has been adopted wh^ the terms used are ^^near relations.” 
A gift to nearest relations is^ however, confined to the next of kin 
properlv so called, exclusive of persons whom the statutes admit by 
right of representation, unless a contrary intention appear. Relations 
by the half-blood will take under a gift to next of kin and relations ; 
not so, however, with respect to relations hy affinity* A bequest to 
the most deserving” of the testator’s relations, or to the testator's 
" poor relations,” receives the same construction as a gift to relations 
simply. Sometimes a gift is made to a person for life, and after his 
decease to the testator’s relations : this gilt takes efifect in favour of the 
relations living at his decease, to the exclusion of those w^ho may come 
in esse during the life of A. Sometimes, however, a question arises, 
at what period the objects of this residuary gift are to be ascertained. 
Upon this point some diflerence of opinion exists. The following 
appears to be the result of the authorities, viz. that a gift to relations 
or next of kin, preceded by a gift for life, with a power of selection in 
the legatee for life, applies to relations or next of kin at his decease; 
and that a gift to relations or next of kin, preceded by a life interest 
and power of distribution in the legatee for life, applies to relations or 
next of kin at the testator s decease.^ 

Mepresentativesy JEJxecutors, and Admmistrators , — The term “ per- 
sonal representatives” is to be understood in the ordinary sense of 
executors and administrators, unless controlled by the context of the 
will. It has been construed to mean descendants, ^ and also next of 
kin.3 The words legal representatives,” used in relation to personal 
estate, have also been held to mean next of kin. Where a bequest is to 
A for life, and after his death to his executors or administrators, or to A 
and his legal representatives; in either case A would take an absolute' 
interest in the subject matter of the bequest. Not so, however, if' the 
bequest were to A for life, and after his decease to his next of kin. 

In a recent case, where a testator gave a legacy of 2000/. to A. B., 
and, in case A. B. should die in his life-time, directed that the legacy 
should go and be paid to his executors or administrators ; A. B. died 
in the lifetime of the testator, having made a will by which she appointed 
C.D. her residuary legatee; C.D., upon the death of the original testator, 
filed a bill against A. B.’s executors, claiming the legacy; and the lord 
chancellor held (reversing a decision of the master of the rolls, who 
had decreed that the executors of A.B’s will held the legacy in trust 
for C. D.\ that the executors held the legacy in trust for the next of 
kin of A.B.^ In the case just stated, the claim of the executors to the 
beneficial interest in the legacy was ^together excluded; the question 
was, for whom th^ were trustees; and indeed, in all such oases, unless 
an intention that they should take beneficially be expressed in terms too 
clear to udmit of any question, they will be considered as trustees, 

V. • Styth V. Munro, 6 Svm. 49, 

» Baynef v. Otty, I Myb ■& R, ifTS. 

♦ Paten v. Hilli, 1 Myr. & R. 470. 
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Family, and Mouse , — These terms are of equivocal import, ofiten 
varying their meaning according to the subject matter. The word 

family’^ has sometimes been construed to mean children ; in other 
instances it has been treated as synonymous with relations.^ 

Meir, — This term (though, generally speaking, of well-defined and 
technical meaning) sometimes denotes, in relation to personal estate, 
those who would by law succeed thereto on the decease of an intestate 
owner, and who in a popular sense may be considered the heir in re- 
spect of such property.® But in a recent case, where a pecuniary legacy 
w^as given by a testator to his heir, the court construed the word in its 
legal and ordinary sense, and held that the heir at law, and not the next 
of kin, was entitled to the legacy and the construction would be the 
same although the description should apply to a plurality of persons. 

General Rules of Construction, — There is no subject upon which 
there has been more litigation than on the construction of wills ; and 
in chancery alone many hundred decisions have been reported.* We 
shall conclude this section by reciting a few general rules for the con- 
struction of deeds and wills. 

1. That the construction be favourable, and as near the mind and ap- 
parent intent of the parties as the rules of law will admit. The construction 
must also be reasonable, and agreeable to common understanding. 

2. That where the intention is clear, too great a stress be not laid 
on the strict and precise signification of Tvords. Therefore, by a grant 
of a remainder, a reversion may well pass, and e converso, Anr 
other maxim of law is, mala grammatlca non vitiat chartam ; 
neither false English nor bad Latin will destroy a deed. 

3. That the construction be made upon the entire deed, and not 
merely upon disjointed parts of it ; and therefore that every part of it 
should be (if possible) made to take effect, and no word but what may 
operate in some shape or other. 

4. That the deed be taken most strongly against the agent or contrac- 
tor, and in favour of the other party. As if tenant in fee simple grants 
to any one an estate for life, generally it shall be construed an estate 
for the life of the grantee. For the principle of self-preservation will 
make men sufficiently careful not to prejudice their ow’n interest by 
a too extensive meaning of the words; and hereby all manner of 
deceit in any grant is avoided ; for men would always affect ambiguous 
and intricate expressions, provided they were afterwards at liberty to 
put their own construction upon them. But here a distinction must be 
taken between an indenture and a deed poll ; for the words of an in- 
denture executed by both parties are to be considered as the words of 
them both ; for though delivered as "the words of one party, yet they 
are not his words only, because the other party hath given his consent 
to every one of them. But in a deed poll, executed only by the grantor, 
they are the words of the grantor only, and shall be taken most strongly 
against him. And in general this rule, being a rule of some strictness 
and rigour, is the last to be resorted to, and is never to be relied upon 
but where all other rules of exposition fail. 

* See Grant v. Lynan,4 Russ. *292. * See Chit. Eq. Ind., tit. WilU, Cbfi- 

■ Vaux V. Henderson, IJ. & W. 388, n. siruetion of, “ 

• Mounsey v. Blamire, 4 Russ. 384. 

4 z 
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5. That if the words will bear two senses, one agreeable to and the 
other against law, that sense be preferred whidi is most agreeable 
thereto. As if tenant in tail lets a lease ** to have and to hold during 
life’^ generally, it shall be construed to be a lease for his own life only, 
^r .that stands with the law ; and not for the life of the lessee, which 
is beyond his power to grant. 

6. That in a deed, if there be two clauses so totally repugnant to 
each other that they cannot stand together, the first shall be received 
and the latter rejected ; wherein it differs from a will ; for there, of 
two such repugnant clauses, the latter shall stand. This distinction is 
owinff to the different natures of the two instruments ; for the Jirst deed, 
and the last will, are always most available in law. Yet in both cases we 
should rather attempt to reconcile them. This, however, is somewhat 
varied by modem decisions ; for where in a will the same estate is devised 
to A in fee, and afierwards in another part to B in fee, they take as 
joint tenants, or as tenants in common, according to circumstances. 

7. That a devise be most favourably expounded, to pursue if pos- 
sible the will of the devisor, who, for want of advice or learning, may 
have omitted the legal or proper phrases ; and therefore many times 
the law dispenses with the want of words in devises that are absolutely 
requisite in all other instruraents* Thus, a fee may be conveyed with- 
out words of inheritance, and an estate tail without words of pro- 
creafion» By a will an estate may pass by mere implication, wdtliout 
any express words to direct its course. As where a man devises lands 
to his heir at law after the death of his wife ; here, though no estate 
is given to the wife in express terms, yet she shall have an estate for 
life by implication ; for the intent of the testator is clearly to postpone 
the heir till after her death, and if she does not take it nobody else 
can. If, however, the devise be by a stranger, the heir, and not the 
wife, will take during the life of the wife. So also where a devise is of 
Blackacre to A, and of Whiteacre to B in tail, and if they both die 
without issue, then to C in fee; here A and B have cross remainders 
by implication, and on the failure of cither's issue the other or his issue 
shall take the whole, and C's remainder over shall be postponed till 
the issue of both shall fail. But, to avoid confusion, no such cross 
remainders were allowed between more than two devisees. This, how- 
ever, is now somewhat altered, and there may be any number of cross 
limitations by implication. And in general, where any implications are 
allowed, they must be such as are necessary (or at least highly pro- 
bable), and not merely possible implications. And herein there is no 
distinction between the rules of law and of equity ; for the will, being 
considered in both courts in the light of a limitation of uses, is construed 
in each with equal favour and benignity, and expounded rather on its own 
particular circumstances than by any general rules of positive law.* 

Wills are not construed so strictly as deeds ; and a devise of free- 
holds need not be under seal as a d^d. * 

To these rules of construction may be added the following sections 
of the 1 & 2 Viet. c. 26 : — 

By sect. 25, unless a contrary intention shall appear by the will, 
such real estate or interest therein as shall be comorised or be in- 

* No will need now be under seal. (1 Vic. c. 26, sec. 9.) But the fact of a will 
being sealed will not avoid it. 
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tended to be comprised in any devise in such will contained^ which 
shall fail or be void by reason of the death of the devisee in the life-time 
of the testator, or by reason of such devise being contrary to law or 
otherwise incapable of taking effect, shall be included in the residuary 
devise (if any) contained in such will. 

And, by sect. 26, a devise of the land of the testator, or of the 
land of the testator in any place or in the occupation of any person 
mentioned in his will or otherwise described in a general manner, and 
any other general devise which would describe a customary, copyhold, 
or leasehold estate if the testator had no freehold estate which could be 
described by it, shall be construed to include the customary, copyhold, 
and leasehold estates, or any of them to which such description shall 
extend, as the case may be, as well as freehold estates, unless a contrary 
intention shall appear by the will. 

And, by sect. 27, a general devise of the real estate of the testator, 
or of the real estate of the testator in any place or in the occupation of 
any person mentioned in his will, or otherwise described in a general 
manner, shall be construed to include any real estate, or any re^ estate 
to which such description shall extend, (as the case may be) which he 
may have power to appoint in any manner he may think proper, and 
shall operate as an execution of such power, unless a contrary intention 
shall appear by the will: and in like manner a bequest of the personal 
estate of the testator, or any bequest of pei‘sonal property described in 
a general manner, shall be construed to include any personal estate, 
or any personal estate to which such description shall extend, (as the 
case may be) which he may have power to appoint in any manner he 
may think proper, and shall operate as an execution of such power, 
unless a contrary intention appear by the will. 

And, by sect. 28, where any real estate shall be devised to any per- 
son without any words of limitation, such devise shall be construed to 
pass the fee simple, or other the whole estate or interest which the 
testator had power to dispose of by will in such real estate, unless a 
contrary intention shall appear by the will. 

And, by sect. 29, in any devise or bequest of real or personal estate, 
the words ‘‘ die without issue,” or die without leaving issue,” or 
** have no issue,” or any words which may import either a want or 
failure of issue of any person in his life-time or at the time of his death, 
or an indefinite failure of his issue, shall be construed to mean a want 
or failure of issue in the life-time or at the time of the death of such 
person, and not an indefinite failure of his issue, unless a contrary in- 
tention shall appear by the will, by reason of such person having a 
prioi- estate tail, or of a preceding gift being, without any implication 
arising from such words,, a limitation of an estate tail to such person or 
issue, or otherwise. Provided, that this act shall not extend to cases 
where such words as aforesaid import if no issue described in a pre- 
ceding gift shall be born, or if there shall be no issue who shall live 
to attain the age or otherwise answer the description required for obtain- 
ing a vested estate by a preceding gift to such issue. 

And, by sect. 80, where any real estate (other than or not being a 
presentation to a church) shall be devised to any trustee or executor, 
such devise shall be construed to pass the fee simple or other the whole 
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estate or interest which the testator had power to dispose of by will in 
such real estate, unless a definite term of years, absolute or deter* 
rainable, or an estate of freehold, shall thereby be given to him expressly 
or by implication. 

And, by sect. 31, where any real estate shall be devised to a trustee, 
without any express limitation of the estate to be taken by such trustee, 
and the beneficial interest in such real estate, or in the surplus rents 
and profits thereof, shall not be given to any pereon for life, or such 
beneficial interest shall be given to any person for life, but the purposes 
of the trust may continue beyond the life of such person, such devise 
shall be construed to vest in such trustee the fee simple or other the 
whole legal estate which the testator had power to dispose of by will in 
such real estate, and not an estate determinable when the purposes of 
the trust shall be satisfied. 

V. The Execution and Attestation of Wills. 

We shall first see how the law stood before the 1 Viet. c. 26, and 
which is still applicable to all wills made before the 1st January, 1838, 
and afterwards show the alterations made by that statute. 

With respect to a compliance with the act of 29 Car. II., the statute 
required a will to be in writing; ’but it lias been adjudged sufficient if 
it be printed, provided it be signed by the testator. So as to signature, 
it has been held sufficient if the testator wrote his own name at the be- 
ginning thus, “ I, John Stiles, do make this my last will and testament,^" 
without any signature at the end. But where a testator, whose will 
was prepared on five sheets of paper, had signed the first three, but was 
unable to sign the others, though it was evident he had intended to sign 
them, it was held to be incomplete, and therefore inoperative. But if, 
being unable to sign the remaining sheets, he had signed the last only, 
without signing the intermediate ones, it would have been sufficient, as 
showing an intention of abandoning his previous purpose of signing each 
intermediate sheet. As to signature, a mere mark by a marksman, if 
intended as a signature, had all the effect which the statute intended. 

Lord Hardwicke seems to have thought that sealing, without 
signing, in the presence of a third witness, the will having been duly 
signed in the presence of two, would be sufficient. 

It was held that where the testator was blind, it was not neces- 
sary to read over the will previous to its execution in the presence of 
the attesting witnesses; and indeed it seems sufficient if the testator 
acknowledged his signature in the presence of the witnesses, without 
actually signing it before them. 

As to the attestation^ it must have been in the presence of the tes- 
tator ^ and many nice cases have arisen as to what was a sufficient 
presence. It seemed sufficient if the testator were in such a position 
as that he could see them sign it. If the testator were insensible at the 
time of the witnesses* attestation, though in his presence, it was invalid. 
The witnesses need not all have attested at once (as already shown), nor 
in the presence of each other; nor need their attestation have expressed 
that they subscribed their names in the presence of the testator. 

These observations would not apply to executions and attestations 
under powers; since whatever was expressed as requisite in the deed 
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giving the power, must have been strictly observed, except in some few 
instances under the statute 64 Geo. III. c. 168, to remedy defective 
executions of powers. 

The attesting witnesses cannot take any interest under the will ; but 
if any be given thereby, it lapses into the residue. Formerly, the courts 
were so strict that they would not allow any legatee, nor, of conse- 
quence, a creditor where the legacies and debts were chargeable on 
the real estates, to be competent witnesses, but the whole will, so far 
as related to real property, was held to be void. This occasioned the 
statute 26 Geo. II. c. 6 to be passed, which restored both the compe- 
tency and credit of such legatees, by declaring aU legacies or any 
interest given to witnesses void; and it restored the competency of 
creditors, leaving their credit, like that of all other witnesses, to be 
considered under all the circumstances of the case by the judge or 
jury before whom the will may be contested. A will therefore is not 
now affected, though it contains a charge on real estate to pay debts, 
and all the three attesting witnesses are creditors. 

Wills of personal estate were not subjected to the same formal mode 
of execution as those of real estate. If a wdll of personal estate 
were written in the testator’s own hand, though it had neither name 
nor seal, and though there were no witnesses to it, the law deter- 
mined it to be good. Several cases are to be met with in the ecclesias- 
tical reports, in which papers have been received as testamentary, the 
execution of which was wholly prevented by the death of the tes- 
tator. Wills of copyhold estates were not required to be executed in 
the same manner as wills of freehold estates. In Carey v. Askew 
(3 B. C. C. 59) it was decided, that the mere draft of a will, the sign- 
ing and publication jsvhereof were prevented by the death of the 
testator, and which had been proved in the ecclesiastical court, was a 
good will of copyholds ; and in Doe v. Danvers (7 East. 299) unsigned 
instructions, taken down upon the oral dictation of the testatrix, ^mose 
death prevented the execution of the will prepared from them, were 
held to carry a customary freehold which the testatrix had surrendered 
to the use of her will in writing.^’ There are instances, however, of 
the perogative court having refused to admit to probate papers which 
the testator had signed, but had not proceeded to attest as he had 
evinced an intention to do. But the case was differeift where the tes- 
tator was prevented from perfecting the paper by inevitable accident, 
as sudden death, insanity, «c. 

By the 1 Geo. I. c. 19, ^ 12, and other acts of parliament, a wil 
disposing of stock in the public funds must be in writing and attested 
by two or more credible witnesses, though stock would pass in effect by 
an unattested will, and the executors would be trustees for the legatee* 
If a will related to personal estate onl^, a legacy might be given to 
a witness to such will, notwithstanding^ the 26 Geo. II. c. 6. 

Considerable alteration has been effected in these respects by the 
new act, as will be seen by the following sections, which, it will be 
remembered, only apply to wills made since the 1st January, 1838: — 

By sect. 9, no will shall be valid unless it be in writing, and executed 
in manner hereinafter mentioned ; that is to say, it shall he signed at 
the foot or end thereof by the testator, or by some other person in his 
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|>reHence and by his direction ; and such signature shall be made or 
acknowledged by the testator in the presence of two or more witnesses 
present at the same time^ who shall attest and subscribe the will in the 
presence of the testator ; but no form of attestation shall be necessary. 

And by sect. 10, no appointment made by will in exercise of any 
power shall be valid, unless the same be executed in manner herein- 
oefore required. And every will executed in manner hereinbefore re- 
quired shall, so far as respects the execution and attestation thereof, 
be a valid execution of a power of appointment by will, notwithstand- 
ing it shall have been expressly required that a will made in exercise 
of such power should be executed with some additional or other form 
of execution or solemnity. 

And, by sect. 13, every will executed in manner hereinbefore required 
shall be valid without any other publication thereof. 

And, by sect. 14, if any person who shall attest the execution of a 
will shall, at the time of execution thereof or at any time afterwards, 
be incompetent to be admitted a witness to prove the execution thereof, 
such will shall not on that account be invalid. 

And, by sect. 15, if any pei’son shall attest the execution of any will, to 
whom or to whose wdfe or nusband any beneficial devise, legacy, estate, 
gift, or appointment of or affecting any real or personal estate (other 
than and except charges and directions for the payment of any debt or 
debts) shall be thereby given or made, such devise, legacy, estate, 
interest, gift, or appointment shall, so far only as concerns such person 
attesting the execution of such will, or the wife or husband of such 
person, or any person claiming under such person or wife or husband, 
be utterly null and void, and such person so attesting shall be admitted 
as a witness to prove the execution of such will, or to prove the validity 
or invalidity thereof, notwithstanding such devise, legacy, estate, inter- 
est, gift, or appointment mentioned in such will. 

And, by sect. 16, in case by any will any real or personal estate shall 
be chrfrg^ with any debt or debts, and any creditor, or the wife or 
husband of any creditor, whose debt is so charged, shall attest the exe- 
cution of such will, such creditor, nowithstanding such charge, shall be 
admitted a witness to prove the execution of such will, or to prove the 
validity or invalidity thereof. 

And by sect.*17, no person shall, on account of his being an executor 
of a will, be incompetent to be admitted a witness to prove the execution 
of such will, or to prove the validity or invalidity thereof. 

VI. Of the Revocation and Republication^ of Wills. 

To be revocable is the essential property of every will; and wills 
have been always liable to be revoked, either expressly or by implica- 
tion arising from some act aftbrding ground to presume that the intention 
of the testator had changed. 

We shall here again first state the law as it existed prior to the 
1 Viet. c. 26, and afterwards the alterations made by that statute. 

A will might be revoked by burning, cancelling, tearing, or oblite- 
rating it by uie testator, or in his presence and by his consent. 

A revocation by obliteration, or the like, was ^Id not to take place 
where the testator being angry tore his will in pieces, but was prevented 
* Publication i» now unnecewary,>-See 1 & 2 Vic. c. 26, sec. 13, supra. 
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destroying it further, partly by force and partly by entreaty, and be- 
coming calm expressed himself glad that tne will was no worse* But 
where the testator threw his will into the fire, and it was snatched out 
by a bye-stander unknown to the testator, it was held a sufilcient revo- 
cation. 

So it might be revoked impliedlVf by such a change in the situation 
of the testator’s family as arises mm a subsequent marriage and the 
birth of a child* A marriage alone was not sufiicient; neither was the 
birth of a child, if the will were made after the marriage. A marriage 
and the birth of a posthumous child, that is, one bom after the tes- 
tator’s death, was a revocation. Now, however, by 1 Viet. c. 26, § 18, 
every will made by a man or woman shall be revoked by his or her mar- 
riage; except a will made in exercise of a power of appointment, when 
the real or personal estate thereby appointed would not in default of 
such appointment pass to his or her heir, customary heir, executor or 
administrator, or the person entitled as his or her next of kin under the 
Statute of Distributions. 

With respect to personal property, the Statute of Frauds put an end 
to mere parol revocations of wills of this description of property. Such 
wills, however, might be revoked by writing according to the statute, or 
by a subsequent inconsistent will or codicil ; or by burning, cancelling 
tearing, or obliterating. 

When two wills are found, in order to invalidate the first in date, 
the second should expressly revoke it, or the provisions of the two 
should be clearly repugnant to each other. 

Wills as to personalty, like devis^ of freehold estates, were also re- 
voked by an alteration of the testator’s circumstances, and even in 
some cases where the will would not be revoked with respect to free- 
hold estates. A second marriage and the birth of a child was a revo- 
cation with respect to personal estate, although there were children of 
a prior marriage; and it has lately been decided, that, without any 
subsequent marriage, the birth of children with other circumstances 
might afford sufficient ground for the revocation of a will. 

A will of personal estate is also necessarily rendered inoperative with 
respect to a specific bequest where the testator afterwards parts with 
the property which he has given; such an occurrence is said to be an 
ademption of the legacy. 

The revocation of wills with respect to money in the funds is governed 
by the same rules which exist in regard to other personal property. 

Wills of copyholds might be revoked by mere parol declarations ; a 
testamentary appointment of a guardian might also be revoked by parol. 

Republication of a will (which is in fact a re-execution, being a 
repetition of those ceremonies which were essential to the original effi- 
cacy of the will) gave to it the same effect as it would have had if made 
at the date of the republication, instead of at the date of its origi- 
nal execution ; and it revived or made valid a will which had been 
revoked or become void. It caused any lands acquired after the exe- 
cution of a will to pass under a general devise of the testator’s estates ; 
as, for instance, if a man devised all his real estates to A and his heirs, 
and afterwards purchased freehold or copyhold lands of inheritance, 
vud then republished his will, the purchased estates would pass to the 
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devisee hy the republication. In some cases republication would give 
an interest to persons born after the execution ot the will, by extending 
to them a description which could not be applied to them unless the 
date of the will had been altered by such republication. 

In consequence of the provisions of the Statute of Frauds, a will of 
real estates could not be republished otherwise than by a re-execution 
with the solemnities required by the statute, or by a codicil executed and 
attested in the same manner as the Statute of Frauds required with 
respect to a will ; while a will might be republished with respect to 
copyholds and personalty without any attestation, and even by mere 
parol declaration. It was seldom necessary, however, to inquire into 
the republication of wills of personal estate, because a residuary be- 
quest embraced all the property of which the testator died possessed, 
and was not generally susceptible of any enlargement by rcpublication. 

ilepublication had not the effect of reviving either a lapsed devise or 
an adeemed legacy; as, for example : If a testator devised lands to A 
and the heirs of his body, and A died leaving issue in the life-time of 
the testator, who subsequently republished his will, the republication 
did not entitle the heir in tail of A to the property devised to his 
ancestor. Nor if a pecuniary legacy given to a child were adeemed or 
satisfied by a subsequent advancement to the legatee, such legacy is 
not revived by a republication of the will, or by means of a codicil not 
indicating an intention to revive the legacy. 

If any interlineations were made in a will of real estate, they would 
have no operation unless the will were afterwards republished. 

Upon this branch of the subject the new law, operating from 
January, 1838, is contained in the following sections: — 

By sect. 18, every will made by a man or woman shall be revoked 
by his or her marriage; except a will made in exercise of a power of 
appointment, when the real or personal estate thereby appointed would 
not in default of such appointment pass to his or her heir, customary 
heir, executor, or administrator, or the person entitled as his or her 
next of kin under the Statute of Distributions. 

And, by sect. 19, no will shall be revoked by any presumption of an 
intention on the ground of an alteration in circumstances. 

And, by sect. no will or codicil, or any part thereof, shall be 
revoked otherwise than as aforesaid, or by another will or codicil exe- 
cuted in manner hereinbefore required, or by some writing declaring 
an intention to revoke the same, and executed in the manner in which 
a will is hereinbefore required to be executed, or by the burning, tear- 
ing, or otherwise destroying the same by the testator, or bv some person 
in nis presence and by his direction, with the intention of revoking the 
same. 

And, by sect. 21, no obliteration, interlineation, or other alteration 
made in any will after the execution thereof shall be valid or have any 
effect (except so far as the words or effect of the will before such alter- 
ation shall not be apparent), unless such alteration shall be executed 
in like manner as is hereinbefore required for the execution of the will. 
But the will, with such alteration as part thereof, shall be deemed to 
be duly executed if the signature of the testator and the subscription 
of the witnesses be made m the margin or on some other part of the 
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will opposite or near to such alteration^ or at the foot or end of or 
opposite to a memorandum referring to such alteration, and written at 
the end or some other part of the will. 

And by sect. 22, no will or codicil, or any part thereof which shall 
be in any manner revoked, shall be revived otherwise than by the re- 
execution thereof, or by a codicil executed in manner hereinbefore 
required, and showing an intention to revive the same. And when any 
will or codicil which shall be partly revoked, and afterwards wholly 
revoked, shall be revived, such revival shall not extend to so much 
thereof as shall have been revoked before the revocation of the whole 
thereof, unless an intention to the contrary shall be shown. 

And by sect. 23, no conveyance or other act made or done subse- 
quently to the execution of a will of or relating to any real or personal 
estate therein comprised (except an act by which such will shall be re- 
voked as aforesaid) shall prevent the operation of the will with respect 
to such estate or interest in such real or personal estate as the testator 
shall have power to dispose of by will at the time of his death. 

And by sect. 24 it is enacted, that every will shall be construed, with 
reference to the real estate and personal estate comprised in it, to speak 
and take effect as if it had been executed immediately beforethe death 
of the testator, unless a contrary intention shall appear by the will. 

And though this act does not extend to any will made before the 
1st January, 1838, yet, by section 35, every will re-executed or re- 
published, or revived by any codicil, shall, for the purposes of this 
a6t, be deemed to have been made at the time at which the same shall 
be so re-executed, republished, or revived. 

VII. Of Lapsed Legacies. 

In general, where a le^tee dies before the testator, or before the 
condition upon which the legacy is ^ven is performed, the legacy be- 
comes a lost or lapsed legacy, and sinks into the residue of the estate, 
as if the bequest had never been made. As, for instance — 

Where one bequeathed money to trustees, in trust for a daughter 
till she should attain twenty-one years of age, and then to pay the same 
to her ; and if such daughter should die under twenty-one, leaving a 
child or children, then in trust for them ; but if she die under twenty- 
one without children, then in trust for the testator's nieces. Tne 
daughter attained twenty-one, married, had two children, and died in 
the life-time of the testator. It was determined that the daughter’s 
children took nothing by the will. 

But if a man by his will gives 100/. a-piece to his children, payable 
at their respective ages of twenty-one years, and directs that it any of 
them die before twenty-one, then the legacy given to the child so dying 
shall go to the surviving children, and one of the children dies in the 
father^s life-time ; though the rule is, that where the legatee dies in 
life-time of the testator nis legacy shall lapse, yet it omy means that it 
shall lapse as to the legatee himself so dying, and that wherever, as in 
this case, the legacy is further devised or given over after the death of 
the legatee to other persons in being, it immediately on the death of 
the legatee vests in tnem, and it shcdl not be in the power of any court 
to divest or call it back again. 

5 A 
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In all cases a bequest may be so framed as to jmyent the dcatli 
of the legatee from causing a lapse of the legacy. But a mere decla- 
ration that the devise or bequest shall not lapse, does not per se pre- 
vent it from being defeated by the death of the object in the testator's 
life-time, since negative words do not amount to a gift ; and the only 
mode of excluding the title of those on whom the law, in the absence 
of disposition, casts the property is by giving it to some one else,* 

A legacy to A and nis executors and administrators is construed 
simply as an absolute gift ; the circumstance, that in the instance of 

f personal estate words of limitation are not requisite to carry the abso- 
ute interest, not having been considered sufficient to denote an intention 
to make the executors or administrators of the legatee substituted and 
independent objects of gift. 

And where the legatee happens to be dead when the will is made, 
the words of limitation are equally inoperative to vest the subject in 
the representatives of the deceased person. 

The insertion of the word or^* between the name of the devisee or 
legatee and the words of limitation will not in general vary the con- 
struction ; though in a late case (Girdlestone v. Doe, 2 Sim. 225) a 
bequest of 40Z. a year to A for life, and after his decease to B ‘‘ or’’ 
his heirs, was held not to give B the absolute interest, but to create a 
substitutional gift in case of B dying in the life-time of A. And in a 
more recent case (Gittings v. Maedermott, 2 Myl. A Keen, 60) the lord 
chancellor was of opinion, that a gift to A and B or to their heirs” 
might be read to A and B, and if either predecease then to his heirs,” 
so as to prevent a lapse. 1^ where a testator bequeathed a legacy 
to A or to his lieirs, executors, administrators, or assigns ; A died 
in the life-time of the testator ; — the bequest over was held void for 
uncertainty. 

Where a gift is made to a plurality of persons as joint tenants, no 
lapse will occur, unless all the objects die in the testator’s life-time; 
any one joint tenant existing when the will takes effect will be entitled 
to the entire property. If, however, the gift is made to persons as 
tenants in common, the failure of the gift as to one object would not 
entitle the others to the whole, without an express gift over of the 
share of the deceased object in such event. If an estate is devised to 
A, charged with a sum of money in favour of B, the charge will not be 
affected by the death of A in the life-time of the testator, but the estate 
will descend to the testator’s heir at law, subject to the cfearge. 

If a continaent legacy is left to any one, that is, a legacy the pay- 
ment of which depends on some chance mentioned by the testator, as 
f^the legatee attain the age of twenty-one, and he dies before attain- 
ing that age, though after the death of the testator, this is also a lapsed 
legacy. But a legacy or bequest to any one, to be paid when he attains 
the age of twenty-one years, is what the law calls a vested legacy, that 
is, an interest wnich commences at the death of the testator, although 
the le^cy is not to be paid till some future time. And in this case, 
though the legatee die TOfore that age, his representatives shall receive 
it out of the testator’s personal estate at the time at which it would have 
become payable in case the legatee had lived. This distinction is 
borrowea from the civil law, and has been adopted in our courts. • 

* All lapsed devises of real estate are now included in the residuary devise.^ 
1 A: 2 Vic. e. 26, see, 26. 
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In all cases of legacies which are vested on the testator’s death, 
though payable at a future day, where they are charged on land, or 
consist of money in the funds, both of which yield an immediate and 
constant profit, the legatee is entitled to have interest on the legacy 
paid to him from the testator’s death to the time of payment of the 
legacy. But if the legacies are charged only on the personal estate 
generally, which cannot be immediately got in, they will then carry 
interest only from the end of one year after the death of the testator, 
which time the executor or administrator is allowed for the purpose of 
settling his afiair?. If a father bequeaths legacies or portions to his 
daughters or younger children, to be paid at their respective ages of 
twenty-one years, or any other time certain, without making any pro- 
vision for their maintenance, in the meantime, and die&, in this case they 
will be. entitled to have interest for their portion from his death till pai<!, 
because the father was obliged to have provided for them if he had 
lived ; but if such portions had been bequeathed to them by a stranger, 
to be paid at such an age, their legacies would not carry interest in 
the mean time, because lie, being a stranger, was under no such obli- 
gation to provide for them. 

When a legacy is given to one conditionally only, as in case he do 
or omit any particular act, the legacy is not due or payable until the 
condition is performed; and therefore if the legatee dies before per- 
formance of it, the legacy is in general extinguished. 

Where a legacy of money or other }>ersonal estate is given to one 
who is an infant at the testator’s decease, without appointing the lega- 
tee’s age of twenty-one years or any other certain time for the payment 
of it, this legacy cannot be paid before the legatee is twenty-one years 
old, he not being capable before that time of giving the executor a 
legal discharge for the same. It is often the course for executors in 
such instances to pay the legacy to the father or guardian of the infant, 
in order to disburden themselves of the trouble of the executorship. 
This can only be safely done where such parent or guardian, being a 
person in good circumstances, will sufficiently indemnify the executor 
by bond against any future demand of the legacy by the infant, who is 
entitled to payment of the same from the executor when he comes of 
age, notwithstanding such former payment to his father or guardian. 

With respect to the destination of a lapsed legacy which arises alto- 
gether from real estate, some difference of opinion appears to exist. 
Some judges have been of opinion that it devolves to the heir as an un- 
disposed of portion of the real fund, while others have thought that it 
would fall into the residue of such fund for the benefit of the devisees..^ 
The general rule may be thus stated; — When the produce of real and 
personal estate is blended, as where a testator mixes the produce of 
real estate to arise from a sale after his death with his personal estate 
as a common fund, and gives pecuniary and residuary legacies out of 
such fund, then if a legacy lapses or fails, the heir shall have the bene- 
fit of such lapse or failure so far as the le^cy would have been 
payable out of real estate, and the next of km of so much as would 
have been payable out of the personal estate. 

» See Hutcheson v. Hammond, 3 B. C. C. 128, 148; and Noel v. Lord Henlev 
7 Pri. 240 ; S. C., 1 Daniel 212, 322! 
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The 25th section of the 1 Viet. c. 26 provides, that, unless a contrary 
intention shall appear by the will, such real estate or interest therein 
as shall be comprised or intended to be comprised in any devise in such 
will contoined, which shall fail or be void by reason of the death of the 
devisee in the life-time of the testator, or by reason of such devise being 
contrary to law or otherwise incapable of taking effect, shall be in- 
cluded in the residuary devise (if any) contained ui such will. 

By the 1 Viet, c. § 82, where any person to whom any rea^ 

estate shall be devised for an estate tail or an estate in quasi entail 
shall die in the life-time of the testator, leaving issue who would be in- 
heritable under such entail, and any such issue shall be living at the 
time of the death of the testator, such devise shall not lapse, but shall 
take effect as if the death of such person had happened immediately 
after the death of the testator, unless a contrary intention shall appear 
by the will. 

And, by sect, 33, where any pereon, being a child or other issue of the 
testator to whom any real or personal estate shall be devised or be- 
queathed for any estate or interest not determinable at or before the 
death of such person, shall die in the life-time of the testator leaving 
issue, and any such issue of such person shall be living at the time of 
the death of the testator, such devise or bequest shall net lapse, but 
shall take effect as if the death of such person had happened immedi- 
ately after the death of the testator, unless a contrary intention shall 
appear by the will. 

VIII. Of the Operation of the Residuary Clause} and herein 
OF the Doctrine of Constructive Conversion. 

According to the old law, applicable only to wills made before the 
1st January, 1838, a will of real estate operates only on the property 
of which the testator was seised at the time of its execution. A residuary 
devise can have no wider extent of operation than if the testator, instead 
of devising the rest of his estate, had given by name the land he had not 
previously disposed of. Such a devise, therefore, cannot be enlarged 
by subsequent events, so as to include a subject not originally within 
it; for instance, if a devise in fee of particular lands lapses by the 
death of the devisee in the testator’s life-time, the residuary devisee 
will not take such lapsed estate. If, however the particular devises 
in a will dispose of less than the testator’s entire estate in the subject 
matter, the residuary devise will attach on the remaining estate, pre- 
cisely in the same manner as if such interest had been in terms given 
to the residuary devisee. Thus, if lands of inheritance are devised to 
A for life or in tail, the reversion in fee expectant upon such estate for 
life or in tail will pass under a residuary devise; and if the particular 
devise disposes of the fee simple in certain events only, a residuary 
clause would carry the fee in tne alternative event. 

A will of personal estate, as we have already had occasion to re- 
mark, comprises all the property belonging to the testator at the time 
of his decease; and the construction is the same although there be no 
words pointing at future acquisitions. Upon questions of this nature 
the courts have held, that where a person gives all his property, it 
shews that he did not mean to die intestate; and not meaning to die 
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intestate as to what he had at the time of making his will^ they have 
inferred that he did not mean to die intestate as to what he should Imve 
at the time of his death. In fact, very special words will be required 
to confine a residuary bequest to the property belonging to the testator 
at the date of his will. A residuary bequest will comprise as well 
^<»g?^ies which are originally void as those which lapse by the. death 
of the legatees in the life-time of the testator. If, however, the dis^ 
position of any part of the residue fails, intestacy is produced to the 
extent of such failure. The result of the whole is, that there cannot 
be an intestacy as to any part of a testator's personal estate, unless in 
the event of the disposition of any part of the residue failing, and then 
only to the extent of such failure. 

As to constructive conversion. It is a well-known principle of 
courts of equity; to consider that as done which is agreed to be done. 
Upon this principle rests the doctrine of constructive conversion. 
Thus, if money be directed to be laid out In the purchase of land, or 
if land be directed to be sold and turned into money, although no 
change has actually taken place in the nature of the property, yet it is 
considered as constructively converted; and accordingly the money 
in the first case is considered as land, and subject to edl the incidents 
of land, as tenancy by the curtesy, &c.; and in the other case the 
land will be considered as money, and, as such, subject to tbe legacy 
duty. These results will follow in whatever manner tbe direction, to 
change or convert the property is given, whether by will, by way of 
contract, or otherwise, and whether the money is actually deposited or 
only covenanted to be paid, and whether the land is actually conveyed 
or only agreed to be conveyed. The owner may make land money, 
or money land. Therefore if a person takes under a deed or will pro- 
perty which is thereby directed to bf converted, he takes it in the cha- 
racter which the deed or will has fixed upon it. In order to this result, 
however, the direction to convert must be absolute. If property directed 
to be converted is devised or bequeathed to a person in such a manner 
as to give him the absolute interest in such property, such person may 
elect to take it either in its actual or in its converted state. The party 
must be personally competent to change the nature of the property, 
and must have evinced an intention to do so. What amounts to such 
election has been the subject of much dispute; it has, however, been 
decided, that it may be made by parol. The intention to elect ought 
always to be clearly and unequivocally expressed. 

IX. Of the Pkoof or Probate of W’ills; and herein of the 
Local Law by whch Wills are regulated. 

A will, so far as it relates to freehold estates in fee simple, is not re- 
quired by the law to be proved in the ecclesiastical court, and the 
original only is evidence; nor does the law afford any means of 
proving it, unless it becomes necessary to give it in evidence in some 
action or suit ; and then, if disputed, it is proved in the courts of law 
in the same manner as a deed. At law, the validity of such a will can 
be disputed only in some action to recover the property devised, as 
some rent or profit arising out of it, or to assert some right depending 
on the ownership of it. But a will relating to Icasehmd estates and 
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other personal property admits of and requires a species of authenti- 
cation, called probate. With respect to the court in which this prohate 
should be obtained, we shall offer a few observations presently. Wills 
of personal property cannot be disputed in any court of law or equity, 
the ecclesiastical courts having sole cognizance thereof. A court of 
law or equity will not recognize a will until it has been authenticated 
by a court entitled to grant probate of it; and they receive the probate, 
while unrevoked, as conclusive evidence of the validity of the wiU, in 
all actions and suits, so far as r^ards the title to personal estates.^ 
Therefore, whenever a will is to be given in evidence in any action or 
suit in reference to the title to personal property, it is necessary only 
to produce the probate. But the probate of a will is no evidence to 
make a title to lands by devise, because the ecclesiastical court has no 
power to authenticate any such devise. 

There are two modes of proving wills in the spiritual courts : one 
in common form ; the other in solemn form. 

A will is proved in common form, upon the oath of the executor or 
administrator himself and of the witnesses to the will, before the ordi- 
nary or his deputy. If, as we before remarked, there are no witnesses 
to the will, proof will be required of the hand- writing of the testator.® 
A will prov^ in this form may afterwards be disputed as if no probate 
of it had been granted. 

When a will is proved in solemn form, the next of kin or persons 
entitled under another will, the existence of wdiich is suggested to the 
court, are cited to appear and see the will proved; and the citation 
contains an intimation, that if the person cited do not appear, the pro- 
bate will be granted. After citation, the witnesses are examined hy an 
officer of the court, who takes their evidence on written depositions, 
and the next of kin or other oppoAng parties are at liberty to have the 
witnesses cross-examined, and to have their own witnesses examined 
upon interrogatories. When all the evidence has been taken and is 
satisfactory, probate is ordered by a sentence of the judge, which is 
conclusive as against the persons who were properly cited, and those 
claiming under them. A will is rarely proved in solemn form, unless 
the validity of it is disputed, or some doubt is created by the instru- 
ment itself. An executor may, however, have it proved in this manner, 
when, on account of the nature of the evidence by which the will must 
be suppoited, he may think it advisable, to prevent any question re- 
specting its validity from arising at a future time. 

When it is intended to dispute the validity of a will, a caveat is usually 
entered, the effect of which is to prevent the grant of probate, or letters 
of adminisUution with the will annexed^ until notice has been given to 
the party entering the caveat, who is then at liberty to oppose the will. 

In determining what is the proper court in which to obtain probate 
of a will, the nature of the property and other circumstances must be 
considered. The following are some general rules upon the subject. 
With respect to a leasehold estate, probate must be obtained from the 
court which has jurisdiction over the place where the estate is situated ; — 
with respect to a bond or other specialty (except a judgment or recog- 

* of chattels real, and of such the operation of the New Wills Act, it 

terms of years as vest in executors, must woulcl not now be admitted as a will at all. 
beproved in the ecclesiastical court. 1 & 2 Vic. c. 26, sec. S. 

* If without witnesses, and made since 



WilU and Tettaments. 743 

nizance), from the court which has jurisdiction oyer the place yrhcre 
the deed or other security was found at the death of the testator ; — 
with respect to a judgment or recognizance, from the court which 
has jurisdiction over the place where it was entered up or acknow- 
ledged ; — with respect to a simple contract debt, from the court which « 
has jurisdiction over the place where the person by whom it is payable 
resides ; — with respect to money in the funds, and shares in public 
companies, from the court which has jurisdiction over the place where 
the dividends are payable ; and with respect to money and moveable 
chattels, from the court which has jurisaict^on over the place where 
they are found, excejpt as to things about the person of the testator dying 
in itinere, and then from the court having jurisdiction over the testator^ 
last place of domicile. The prerogative court has jurisdiction to grant 
probate or letters of administration when the deceased leaves effects m 
more than one diocese of the province ; but this jurisdiction is exercised 
only when he leaves bona notabiliay or effects to the value of 5Z., out 
of the diocese in which he died. 

There seem to be several undecided questions respecting this law of 
bona notabilia. It is not settled, whether, to constitute bona notor 
bilia there must be goods of the value of 6L or other proper value in 
each of two dioceses, or whether it is sufficient if the goods in both 
dioceses amount together to such value. Where a will is proved in 
one diocese, and there are effects in another the value of whi(!h is not 
sufficient to constitute bona notabUiay it is doubted whether a title to 
such effects can be made without a prerogative probate or administra- 
tion, because it is considered that the probate or letters of administra- 
tion of one diocesan court can have no effect in resp^t of property out 
of its jurisdiction. It is doubted whether the archbishop is entitled to 
grant probate or letters of adminiftration where the deceased person 
died out of the kingdom, or without leaving effects in the diocese where, 
he died, and all his property happens to be in one diocese. It is 
however settled, that if the deceased die in one province, leaving pro- 
perty in one diocese only of the other province, a diocesan probate is 
sufficient with respect to such property ; and it is the better opinion 
(as to which we shall say more presently) that when the deceased died 
abroad, or without having property within the jurisdiction in which he 
died, a prerogative probate or administration is unnecessary, unless he 
left bona notahilia within two jurisdictions in the province. The rule 
above stated as to bona notabUia, which prevails with respect to dio- 
ceses, extends also to peculiars. If there are hona notabilia in two 
episcopal peculiars, whether in different dioceses or in the same diocese, 
tne probate or letters of administration must be granted by the pien 
rogative court. If the deceased left goods in each of the two pro- 
vinces of Canterbuij and York, two or more probates must be ob- 
tained, because the jurisdictions of the two archbishops are entirely 
distinct. But whenever all the effects comprised in the will are in any 
number of subordinate jurisdictions within the same province, one 
probate from the.prerogative court is sufficient. 

It has frequently been decided, that a will ftiirty years old proves 
itself the same as a deed ; and that therefore it need only be produced* 
Whenever the production of a will is necessary in a court oHaw, the 
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original must be obtained from the ecclesiastical coui^ in which it was 
proved; and it is the practice of that court to send it hj one of their 
own officers. 

Sometimes when the title to real estate depends a will, it is 
necessary to prove it in chancery a^inst the tieir. So a will may be 

{ roved in chancery if there be any doubt of the sanity of the testator, 
n such cases it is the general practice of that court never to decree the 
will proved unless all the witnesses are eocamined. This rule appears to 
admu of some exceptions ; as, for instance, in the case of Lord Car- 
rington t?. Payne (5 Ves. 4[14), where one of the witnesses to the will 
was abroad, the master of the rolls held that it was not necessary to 
have his examination, but it was the same as if he was dead ; he ob- 
served, however, that the heir did not make a point of it, but submitted 
it to the court. Evidence of the fact of absence, and of the witness’s 
hand- writing will be sufficient, in addition to that of the testator’s hand- 
writing; wnich, however, is not necessary if any attesting witness 
remains to prove the execution. A^ain, if a witness be rendered in- 
competent to give evidence, either by insanity or from infamy of cha- 
racter, or interest arising after the execution of the will, or if he cannot 
be found after strict and diligent inquiry ; in either of these cases the 
evidence of such witness will be dispensed with. 

By what local law Wills are governed. — A will of lands is 
generally governed by the law of the place where the property is 
situate. Thus, lands in England, belonging to a British subject 
domiciled abroad dying intestate, will descend according to the English 
law. In regard to personalty, however, whether in case of testacy or 
intestacy, the devolution of the property is regulated by the law of the 
place where at his death the testator resided. If a foreigner is domi- 
ciled in England, his personal property, if he died intestate, will be 
> distributed according to the Engli A law of succession ; and any will 
he may have left, though made in his native country, must be construed 
according to the law of England. If a British subject becomes 
domiciled abroad, the law of tne place which at his death constituted 
his domicile, will govern the distribution of his property in England if 
he died intestate ; and if he left a will, will determine tne validity and 
regulate the ^construction of such will. It has recently been decided, 
that the property of a deceased Englishman domicilea in India is not 
rendered liable to the legacy duty by the circumstances of its being 
remitted to bankers in England, and of a suit respecting the distri- 
bution of the property being instituted in the Court of Chancery here ; 
and that the property of a foreigner residing abroad, though situate in 
England and bequeathed to legatees in England, is not liable to the 
legacy du^. Domicile is not lost by mere abandonment ; it is not to 
be defeated animo only, but animo et facto, and necessarily remains 
until another domicile be acquired, unless the party die in itinere 
towards an intended domicile. Thus, where a person who was bom, 
educated, and established in Spain, where he died, had, as it appeared, 
occasionally claimed the privileges of a British subject, and visited 
Mnaland, he was held to be domiciled in Spain, and the disposition 
of his property was consequently to be governed by the law of that 
country. 
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With respect to the question of domicile^^ wbeie aii ihiglisliiil^ 
Scotchman divides his time equally betwemi^e two countries/the reader 
is referred to the case of Somerville v- Somerville, 6 Ves, 750. 

As to the administration of the effects of a person dying intestate^ 
this subject has been so &r anticipated as to render it iinnecessaiy tit 
this place to add any thing to what has been already observed and 
the law upon the customs of London and York will also be found iii 
another part of this work.* 

In concluding this chapter^ we propose to offer a few observations 
upon ambiguities in wills, and tbe mmissibilitg of parol and other 
extrinsic evidence in aid of their interpretation* A devise or bequest 
may, as we have already seen, fail by reason of its uncertainty. This 
may arise either from the absence of declared intention, or the contra- 
dictory nature of the expressions used by the testator ; it may also arise 
from the indefiniteness and obscurity as to the event on which the de- 
vise is to take effect. Sometimes it arises from the circumstance of 
there being a plurality of persons answering to the terms of the gift, as 
if the gift he to the testator's brother, and it appear that he has several 
brothers. At the same time, we may observe, that inaccuracy in some 
varts of a devise will not have the effect of defeating it. Thus, if the 
local description of the subject of the devise be incorrect, and the re- 
ference to the occupancy be correct, the devise will not be void by 
reason of the error in the description, as this may be corrected by the 
reference to the occupancy. So if a devise be to James the son of the 
testator’s brother William, and William’s only son is named Thomas, 
Thomas would clearly be entitled. 

With respect to tbe admissibility of varol evidence to explain am- 
biguities in mils. Notwithstanding t]be rules of law which make 
void a devise for uncertainty, there are certain special cases (which we 
shall presently see more at length) in which extrinsic evidence is ad- 
mitted to explain ambiguities appearing upon a will. The general 
principle of law, however, is, that parol declarations of testators cannot 
be received in evidence to control their written wills, whether of real 
or personal estate, or to give an import to their language which it would 
not otherwise bear. Thus> where tne uncertainty is palpable on the face 
of the will, parol evidence cannot in any way be admitted to lemove it. 
As, if a testator devise to one of tbe sons of A, evidence cannot be re- 
ceived to show which son was intended as the object of the testatoi^s 
bounty, but the devise will altogether fail. In the case of Hunt v. Hat 
(3 B.C.C. 311), where the bequest was to Lady (a blank being 
left for the name), Lord Thurlow refiised to admit parol evidence to 
supply the name ; but in a case where the bequest was to Price, 
son of Price, parol evidence was admitted for the purpose of sup- 
porting the claim of a son of the testator’s niece of the name of Price. 

In one case, where the Christian and surname were both wrong, evi- 
dence was admitted to correct them.* This decision, however, has 
not been universally acquiesced in. Although parol evidence is not 
admissible for the purpose of explaining a patent ambiguity, yet 

< As to what constitutes domicile, see * ^nte, 428. 

Bempole v. Johnson, 3 Yes. 196. Besumost y. FelL 2P.W.U1. 

»i»fe,424,558. 

6 n 
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wherever the ambiguity is not apparent on the will itself, but wholly 
arises out of the circumstances disclosed by evidence dehors the will, 
it may be removed parol evidence ; as in a case where a testatrix 
devised to J. C. of Calcot, and there were two persons of that name, 
evidence was received to show which was intended by the testatrix.’ 
So where a testator bequeathed, on a certain event, 500/. to Robert 
C., his nephew, the son of Joseph C.; — the testator had in fact two 
brothers, John and Thomas, who had each a son called Robert, but 
he never had a brother named Joseph; — parol evidence was ad- 
mitted to show which of the nephews was intended.^ And in the case 
mentioned above, where the bequest was to the testator’s brother, and 
he had several brothers, evidence would be admitted for the purpose of 
ascertaining the object. But although parol evidence may be admitted 
as between the claims of several persons to whom part only of the de- 
scription is applicable, yet it cannot be received to supp>ort the claim of 
sucn a person in opposition to that of another exactly or more nearly 
answering to all tne particulars of the devise. Sometimes, from the 
nature of the expressions used by a testator, the question arises, whether 
a legatee is entitled to a legacy in money or stock ; and in cases of this 
description evidence explanatory of the state of the testator’s property 
when he made his will is admissible.^ So also if a testator bequeaths 
a specific legacy of stock, in terms which do not accurately desi^atc 
any of the existmg public stocks; but if the testator bad, at the m^in^ 
of his will, the particular stock he professes to bequeath, of course evi- 
dence would not be admitted to show that he meant any other stock. 

^ It is a question frequently of considerable difficulty, whether legacies 
^ven by the same or different instruments are cumulative or substitu- 
tional. The principle of the numerous cases upon this subject appears 
to depend upon this, whether from the whole of the instruments taken 
togetner, an intention on the part of the testator to substitute the one 
legacy for the other can be collected. Upon this principle, a sum given 
to a person by a codicil has been held to be substitutional for a sum of 
equal amount given to the same person by the will ; and this although 
the I^acy given hy the codicil was only conditional, and that given by 
the wul was absolute. It was formerly considered, in cases of this 
nature, that whichever way the presumption leaned, parol evidence was 
admitted to rebut the presumption. In a recent case,nowever, evidence 
of two descriptions was ofiered ; one portion consisting of declarations 
by the testator of his meaning and intention, which the lord chancellor 
refused to admit ; the other relating to the amount of the property and 
circumstances of the family of the testator; and with tnis the lord 
chancellor did not consider it necessary to deal, as he thought that, if 
it were admitted, it M'ould not alter the construction to be put upon the 
instruments then under consideration ; his lordship, however, expressed 
himself with regard to this l^d of evidence in a manner csdculatedto 
lead to the inference, that he would not have admitted it even if it 
had been material so to do.^' 

» Jones V. Newman, 1 Blac. 60. 472; Geacock v. Faulkn^, ib. 295 ; and 

• C^lesi V. Careless, 1 Mer. 384. Boys v, Williams, 3 Sim. 568. 

See upon this point the following * Guy v. Sharp, 1 Myl. & R. 389. 
eases :--Tonnereau v. Poyntz, 1 B.C. C. 
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CHAPTER XXV. 

9t Sanfcrit|itcs« 

The laws of bankruptcy are considered as calculated for the benefit 
of trade^ and founded on the principles of humanity as well as justice. 
In the ordinary course of le^l proceeding, creditors mav seize either 
the person or the effects of their debtor. Kach individual must adopt 
the same process to recover his own demand ; there is no participation 
of the expence, and no measures are taken for the common advantage 
of the whole ; but whatever effects one claimant contrives to get into 
his possession, he secures for his own benefit, without regard to the 
interests of the rest. By the bankrupt law, however, a form of pro- 
ceeding upon principles equally rational and humane is allowed, at the 
suit of one or more of a trader’s creditors, at the common expence, 
and for the general benefit. The debtor is at once divested of all his 
property, real and personal, which is transferred to assignees ; large 
powers of inquiry and examination of persons, of seizure and recovery 
of effects, are given to the court ; and the debtor himself is required, 
under a severe penalty, to discover and deliver up the whole of his 
property, which is subsequently divided amongst his creditors in pro- 
portion to their several debts. If the debtor makes a full discovery of 
iiis affairs, and appears to have acted without fraud, he then becomes 
entitled to a complete discharge both of his person and of any property 
he may afterwards acquire, and also to a reasonable allowance out of 
bis former estate, proportioned to the amount of the dividend which 
it may ultimately pay to his creditors. 

The subject of bankruptcy has of late years undergone much inquiry 
and discussion ; and many and considerable changes have been intro- 
duced both in the law and practice. In 1825, the bankrupt law 
(which had been previously dispersed among a variety of statutes, from 
the 35 Hen. VIII. downwards) was consmidated by the 6 Qco. IV. 
c. 16, and many new and salutary provisions were introduced. The 
system of its administration also was entirely remodelled by the 
1 & 2 Wm. IV. c. 56, which took effect from the 11th Jan. 18%; 
and both the law and practice have recently been still further improved 
by the 5&6 Viet c. 122, which came into operation on the 11th 
November, 1842. 

Previous to these acts the administration of the bankrupt law was 
part of the jurisdiction of the lord chancellor, who exercised it by 
means of commissioners appointed on each particular occasion by a 
commission under the great seal. There were seventy of these com- 
missioners for London, who were distributed into fourteen lists, or sets, 
to one of which lists all commissions of bankrupt in London, or within 
forty miles thereof, were addressed. These lists of commissioners 
were entirely abolished by the 1 & 2 Wm. IV. c. 56 ; and a new court 
was established, called the Court of Bankruptcy, consistingof six com* 
missioners and a Court of Review. The six commissioners, each inttiiig 
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fihigly in a court of his own, execute all the business which the 
fourteen London lists formerly performed in the prosecution of bank- 
ruptcies within forty miles of London; and the Court of Review 
exercises that superintendence and control, not only with regard to 
bankruptcies prosecuted in London, but as to those prosecuted else- 
where, 'which was formerly eitercised by the lord chancellor. But 
perhaps the most important feature in the improved system' of adminis- 
tration introduced by that act was the appointment of official assignees, 
one ofwhom is now always attached to every bankrupt’s estate, to act 
with the assignees appointed by the creditors. The system thus esta- 
blished as to town fiats having been found by experience beneficial, has 
been since extended, by 5 & 6 Viet. c. 122, to other parts of the kingdom. 
As a proper introduction, therefore, to the present subject, we shall 
speak more particularly of the Court of Bankruptcy and the offices 
connected with the administration of the bankrupt laws. 

I. Of the Court of Bankruptct. 

The Court of Bankruptcy, as originally constituted by the 1 & 2 
Wm. IV. c. 56, consisted of four judges and six commissionei-s, who 
constituted — 1. The Court of Review, composed of the four judges, 
or any three of them ; 2. Two Subdivision Courts, each presided over 
by three commissioners ; and 3. Six Commissioners Courts, for the 
prosecution of fiats addressed to the Court of Bankruptcy, in- 
cluding all cases where the bankrupt resided within forty miles of 
London. The Court of Review, however, is now reduced to a single 
judge ; and twelve additional commissioners have been recently ap- 
pointed, under the 5&6 Viet. c. 122, to form district courts of bank- 
ruptcy for the prosecution of fiats in the country. 

The 1 & 2 Wm. IV. c. 56, § 1, enacts, That it shall be lawful for 
his majesty, by charter or letters patent under the great seal, to esta- 
blish a pourt of judicature, to be called “ The Court of Bankruptcy,” 
and by a commission under the great seal to appoint one person (being 
a Serjeant, or a barrister-at-law of not less than ten years standing) to 
be the Chief Judge, and three persons (being serjeants, or barristers- 
at-law of not less than ten years standing at the bar, or of five years 
standing at the bar and having previously practised five years as special 
pleader below the bar) to be other Judges of the said court, and six 
persons (being barri^ters-at-law of not less than seven years standing 
at the bar, or of four years standing at the bar and having previously 
practised as special pleader for three years below the bar) to be called 
Commissioners of the said court. And such court shall be a court of 
law and equity, and shall, together with every jud^ and commissioner 
thereof, have and exercise all such rights and pnvile^es of a court of 
record, or judge of a court of record, and all other rights, incidents, 
and privileges, as fully to all intents and puiposes as the same are used, 
exercised, and enjoyed by any of the courts of law or judges at Westmin- 
ster. The 5 &; 6 Wm. IV. o. 29 reduced the number of Judges to three ; 
and the 6 A 6 Viet. c. 122, § 64, enacts, that after the passing of that 
^t the Court of R^iew may be formed by one judge ; and that the 
judges shall take rank and precedence next after toe judges of the 
superior courts of Westminster Hall. 
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The judges and commissioners are empowei'ed to receive evidence, 
cither in part or in the whole, by affidavit or by vivA voce examina* 
tion. — § 88. 

The court has an official seal, wherewith all proceedings and docu* 
ments in bankruptcy requiring it are sealed. — § 28. 

The sam^ act provided for the appointment of two reguirars and 
eight deputy registrars^ to attend upon the Court of Review and thejix 
London commissioners ; also thirty official assignees^ one of whom is 
attached to each bankrupt's estate administered in the Court of Bank- 
ruptcy. And under the 5 & 6 Wm. IV. c. 29, an accountant in banh^ 
ruptcy is appointed to superintend the funds belonging to bankrupt’s 
estates. 

No judge, commissioner, registrar, or deputy registrar, secretary of 
bankrupts, officiabassignee, or other officer appointed under this act, is 
capable of being a member of the House of Commons. — 1 &2 Wm. 
IV. c. 56, § 60. 

The accountant in bankruptcy, registrars, deputy registrars, official 
assignees, messengers, and ushers, are exempt from serving on juries 
or inquests, or in any parochial office. — 5 & 6 Viet. c. 122, § 63. 

1. Court of Review. — ^The 1 &2 Wm. IV. c.’SG, §2, provides, that 
the Court of Review shall always sit in public (except as otherwise 
directed by that act or by the rules of court), and shall have superin- 
tendence and control in all matters of bankruptcy, and shall also have 
power, jurisdiction, and authority to hear and determine, order, and 
allow all such matters in bankruptcy as might formerly be brought 
})cfore the lord chancellor, whether such matters may have arisen in the 
Court of Bankruptcy or elsewhere (except as therein otherwise pro- 
vided), and also to investigate, bear, and determine all such other 
matters within the jurisdiction of the said Court of Bankruptcy as by 
that act or by the said rules may be assigned and referred to it. 

By ^ 3, all matters in the Court of Review shall be brought on by 
way of petition, motion, or special case, subject to an appeaf to the 
lord chancellor on matters of law or equity, or on the refusal or admis- 
sion of evidence only. 

By § 4, the Court of Review may direct any issue of fact arising 
therein to be tried by a jury before the judges thereof, or before a 
judge of assize, and may issue process to compel the attendance of 
jurors and Avitnesses, and enforce the- orders and decrees of the said 
court, and to that end may exercise all the powers vested for such pur- 
poses in any of her majesty’s courts of record at Westminster. 

And by h 83, after any issue shall be tried, a new trial may be 
moved in the Court of Review; which new trial shall be granted or 
refused according to the niles of the common law and the practice of 
the courts at Westminster. 

By § 5, all costs of suit between party and party in the Court of 
Review shall be in the discretion of the court, and shall be taxed by 
a master in chancery. 

By § 17, the Court of Review shall hear and decide upon the petitiem 
of the bsenkrupt disputing his adjudication when presented as theiem 
mentioned, or direct an issue, but subject to appeal (see the .sectioii^ 
post.) 
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By § Sly if any commissioner or subdivision court determine any 
point of law or matter of equity, or decide on the refusal or admission 
of evidence in the case of any disputed debt, such matter may be 
brought before the Court of Review by the party who thinks himself 
aggrieved, and the proof of the debt shall be suspended until such appeal 
be dispos^ of, and a sum not exceeding any expected dividends on the 
debt in dispute may be set apart in the hands of the ^accountant- 
general until such decision be made. And in like manner there may 
be an appeal on the like matter of law or equity from the Court of 
Review or the lord chancellor. 

This court acts, as far as possible, upon the principles and practice 
which were established before the 1 & 2 Wm. I V. came into operation. 

•/Appeals . — The 1 & 2 Wm. lY. c. 56 has made considerable alte- 
ration in the law and practice of bankruptcy in regaid to appeals. 

By ^ 3, an appeal lies from the Court of Review to the lord chan- 
cellor on matters of law and equity, or on the refusal or admission of 
evidence only. Appeals to the lord chancellor must be on a special 
case, approved and certified by the judge of the Court of Review in 
matters arising in the said court, and by the judge trying the issu^j 
in matters arising out* of the trial of issues. Such appeals are to be 
heard by the lord chancellor only, and not by any other judge of the 
Court of Chancery. 

By $ 32, if the Court of Review, in any appeal touching any decision 
in matter of law, shall determine upon the whole merits of any proof of 
lebt, the order of the court shall be final, unless an appeal to the lord 
chancellor be lodged within one month j and in case of such appeal, 
:he determination of the lord chancellor shall be final touching such 
proof. But if the appeal, either to the Court of Review or the lord 
chancellor, be allowed in relation to the admission or refusal of evi- 
dence, then the proof of debt shall be again heard by the commissioner 
or subdjjyision court, and the said evidence shall be then admitted or 
rejected accordingly. 

And by § 87, in case the lord chancellor shall deem any matter of 
law or equity brought before him by way of appeal from the Court of 
Review to be of sufficient difficulty or importance to require the decision 
of the House of Lords, or in case both parties in any proceeding 
before the Court of Review shall desire that any such matter may be 
determined in the first instance by the House of Lords, and not the 
lord chancellor, then and in such case the lord chancellor or the (Jourt 
of Review may direct the whole facts whereupon such question of law 
or equity shall arise to be stated in the form of a petition of appeal to 
the House of Lords, and the party appealing may carry such ^pcal to 
the House of Lords in like manner as other appeals are preferred to 
that House: provided always, that the cases to be lodged by the 
parties in the House of Lords shall be confined in matters of fact, in 
cases of appeal from the lord chancellor, to setting forth the special 
case brought up to the lord chancellor from the Court of Review, and 
in cases of appeal from the said Court of Review, to setting forth a 
special case to be approved and certified in manner hereinbefore pro- 
vided touching appeals to the lord chancellor, and to such arguments 
on the point of ^aw as tiie parties may be advised to state. 
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2. StJBDzvtsiON Courts, — ^T he 1 & 2 Wm. IV. c. 66, § 6, provides, 
that the six commissioners appointed under that act may be formed into 
two subdivision courts, consisting of three commissioners for each court, 
for hearing and determining the matters and making the examinations 
therein referred to ; and such subdivision courts may sit either in public 
or private, as they see fit, unless where it is otherwise provided by the 
act or by the rules of court. 

All references or adjournments by a single commissioner to a subdi* 
vision court shall be to the subdivision court to which he belongs, 
unless (in the case of sickness of some of the commissioners of that sub- 
division court or other sufficient cause) he think fit otherwise to direct. 

Any commissioner may adjourn the examination of a bankrupt or 
other person to be taken either before a subdivision court or the 
Court of Review, 'and may likewise adjourn the examination of a proof 
of debt to be heard before a subdivision court; which court shall 
proceed with such last- mentioned examination, and finally and 
without appeal (except upon matter of law or equity, or of the refusal 
or admission of evidence) determine upon such proof of debts : pro- 
vided, that in case before the commissioner or subdivision court Wh 
parties (the assignees, or the major part of them, and the creditor) 
consent to have the validity of any debt in dispute tried by a jury, an 
issue shall be prepared under the direction of the commissioner or 
subdivision court, and sent for trial before the chief or one or more of 
the judges ; but if one party only applies for such issue, the commis- 
sioner or subdivision court shall deciae whether or not such trial shall 
be had, subject to an appeal as to such decision to the Court of Review. 
— Sect. 30. 

3. Commissioners^ Courts. — Each commissioner holds a separate 
court, and is attended by a deputy registrar, an usher, and a messen- 
ger. An official assignee is also attached to each court. 

The powers and duties of the six commissioners appointed under the 
1 & 2 Wm. IV. c. 66 are pointed out by the 7th section of the act, which 
enacts, that in every bankruptcy prosecuted in the Court of Bankruptcy 
it shall be lawful for any one or more of the said six commissioners to 
have, perform, and execute all the powers, duties, and authorities by 
any acts of parliament now in force vested in commissioners of bank- 
rupt, in all respects as if they were specially appointed for the purpose 
by a separate commission under the 'great seal: provided, that no 
single commissioner shall have power to commit any bankrupt or 
other person examined before him otherwise than to the care and 
custody of a messenger or other officer of the court, to be by him 
detained in his custody, and brought up before a subdivision court or 
the Court of Review within three days after such commitment, for 
which purpose one of such courts shall be forthwith assembled, to 
which such examination shall be adjourned. 

As to country fiats : — Formerly when a commission was to be exe- 
cuted in the country, that is, when the bankrupt resided more than forty 
miles from London, the commissioners were usually nominated by ^e 
solicitor who sued out the commission. Afterwards, under the 1 & 2 
Wm. IV . c. 66, sets of commissioners were appointed by the lord chan- 
cellor for the principal places in the kingdom, from lists of practising 
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barristers, solicitors, and attorneys in the several counties, furnished 
by the judges who went the circuits, to one of which lists of commis- 
sioners all fiats not directed to the Court of Bankruptcy were directed ; 
and on suing out the fiat the solicitor was required to certify the dis- 
tance of the nearest place to the bankrupt's residence at which there 
was such a set of commissioners. But the recent Bankruptcy Amend- 
ment Act, 5 & 6 Viet. c. 122, reciting that the distance from London 
within which fiats in bankruptcy are usually exclusively directed to 
the Court of Bankruptcy may, in consequence of the increased facility 
of communication, be without inconvenience considerably extended, 
and that it is expedient to make better provision for the prosecution of 
fiats in bankruptcy not directed to the Court of Bankruptcy, provides 
for the appointment of twelve additional commissioners, with twelve 
additional deputy registrars, and thirty official assignees for that 
purpose. 

Sect. 59 enacts, that it shall be lawful for her majesty, by a com- 
mission or commissions under the great seal, to appoint as many persons 
as her majesty shall think fit, not exceeding twelve persons, being 
Serjeants or barristers at law of not less than seven years standing at 
the bar, to be Commissioners of the Court of Bankruptcy, in addition 
to the present commissioners of the said court, to act in the prosecution 
of fiats of bankruptcy in the country ; and that they and their suc- 
cessors shall take the like oath before the lord chancellor as is at present 
administered to the commissioners of the said court, and having once 
taken the said oath, shall not be again required to take the same ; and 
that any one or more of such additional commissioners shall and 
may form a District Court of Bankruptcy for the purposes of this act ; 
and that every such court shall be authorized to act in the prosecution 
of fiats'^ in bankruptcy in the country, at such place, and in and for 
such district as her majesty with the advice of ner privy council shall 
be pleased to direct; and that it shall be lawful for her majesty 
with the advice aforesaid to describe, and from time to time to alter, 
the limit and extent of every such district. Provided always, that 
nothing herein contained shall prevent the lord chancellor, when he 
shall deem it expedient, from directing any fiat in bankruptcy to the 
Court of Bankruptcy. 

And by sect. 61 her majesty is empowered, under her royal sign 
manual, from time to time to appoint any number not exceeding twelve 
deputy registrars, in addition to the present deputy registrars in the Court 
of Bankruptcy, to act as such in tne country, and to attend upon and 
assist the said additional commissioners of the Court of Bankruptcy 
in the prosecution of fiats in bankruptcy in tbe country, in such 
manner as may be found most expedient for furthering such business, 
and as the lord chancellor shall from time to time by any order 
direct. 

And by sect. 62, the additional commissioners and deputy registrars 
appointed under this act shall hold their respective offices during their 
good behaviour, and shall be subject and liable to such and the like 
privileges, prohibitions, disabilities, prosecutions, penalties, and punish- 
ments as arc by the 1 & 2 Wm. IV. imposed or directed with respect 
to the commissioners and deputy registrars appointed under that act ; 
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and the enactments therein contained in that behalf, except as other- 
wise directed by this act, shall extend and be applicable to the addi- 
tional commissioners and deputy registrars to be appointed under this 
act. And after the passing of this act, on the death, resignation, pro- 
motion, or removal of either of the two registrars for the time being 
of the Court of Bankruptcy, the vacancy thereby occasioned shall be 
filled up by such one of the deputy registrars for the time being as the 
lord chancellor shall think fit to appoint. 

And by sect. 46 it is enacted, that every fiat in bankruptcy issued 
after the commencement of this act, not directed to the Court of 
Bankruptcy, shall be directed to such one of the courts authorized to 
act in the prosecution of fiats in bankruptcy in the country as herein 
provided, as the lord chancellor, or as the master of the rolls, one of 
the vice-chancellors, or one of the masters of the Court of Chancery 
acting under any appointment of the lord chancellor to be given for 
that purpose, by such fiat may think fit to nominate, to be prosecuted 
in such court ; and that every such fiat shall be thereupon prosecuted 
ill the court to which the same shall be so directed ; and it shall be 
lawful for such court to proceed thereon in all respects as commis- 
sioners of bankrupt acting in the prosecution of a fiat in bankrupltcy 
elsewhere than in the Court of Bankruptcy before the passing of this 
act, save and except as such proceeding may be altered by virtue of 
this act ; and that in every bankruptcy prosecuted in any such court 
every such court shall have all the power, jurisdiction, and authority, 
and be subject to the duty, by any act of parliament now in force 
vested in or imposed upon such commissioners, in all respects as if 
such court were commissioners of bankrupt returned and appointed 
under the said recited act (1 &2 Wm. IV. c. 56), save and except as 
may be otherwise directed by this act. 

And every fiat in bankruptcy prosecuted in the country, and the 
proceedings under such fiat, or any part of such proceedings, or copies 
or minutes of every such fiat and proceedings, or part thereof, at such 
time and in such manner and form as the lord chancellor shall direct, 
shall be transmitted by the court acting in the prosecution of such fiat 
to the Court of Bankruptcy in London, to be there filed and kept 
among the records of the said court. — § 47. 

And further as to the powers and jurisdiction of the commissioners’ 
courts, both in town and country, it is enacted by sect. 66, that it shall 
be lawful for the lord chancellor, by any general or other order, when- 
ever he shall think fit, to direct tlie court authorized to act in the pro- 
secution of any fiat in bankruptcy to hear, determine, and make order 
in any matter of bankruptcy heretofore within the original jurisdiction 
of the Court of Review, or any judge of the said court. Provided 
nevertheless, that any such order shall be subject to be discharged, 
reversed, or altered bv the Court of Review upon an appeal. And 
any commissioner of the Court of Bankruptcy authorized to act in the 
prosecution of any fiat directed to the Court of Bankruptcy shall be 
deemed and taken to be a court authorized to act in the prosecution of 
such fiat. And all matters and duties by this act directed or authorized 
to be done and performed by the Court of Bankruptcy shall and may 
be done and performed by any one or more of the commissioners ap- 
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pointed bv virtue of the recited act. And every court authorized to act 
and acting in prosecution of any fiat in bankruptcy, or in execution of 
any duty imposed or to be imposed on such court by this or any other 
act hereafter to be in force, shall have, use, and exercise all the powers 
rights, privileges, and incidents of a court of record. 

And by sect. 85, the several courts authorized to act in the prosecu- 
ion of fiats in bankruptcy by the recited act (1 &2 Wm. c. 5()) or by 
this act shall be auxiliary to each other for proof of debts, and for the 
examination of witnesses on oath, or for either of such pur[)Oses ; and 
the court so acting as auxiliary in the prosecution of any fiat in bank- 
ruptcy in the examination of witnesses, shall possess the same powers to 
compel the attendanceof and to examine witnesses, and to enforce both 
obedience to such examination and the production of books, deeds, papers, 
writings, and other documents, as are possessed by the court to which 
such fiat is directed. Provided always, that all such examinations of 
witnesses shall be taken down in writing, and shall be annexed to and 
form part of the proceedings under such fiat ; and no such proof of 
debts or examination of witnesses in the prosecution of any fiat shall 
be taken by any such auxiliary court without the permission in writing 
of the court to which such fiat is directed. 

And by sect. 86, the lord chancellor may authorize any commissioner 
or deputy registrar of the court in London, or other qualified person, 
to act for or in aid of any country commissioner or deputy registrar, 
and vice vei*sk ; or any country commissioner or de]>uty registrar of 
one district to act for or in aid of any country commissioner or deputy 
registrar of any other district, as may be required. 

Every warrant issued by any court authorized to act in the prosecu- 
tion of fiats in bankruptcy shall be under the hand and seal of one of 
the commissioners acting in the prosecution of fiats in bankruptcy in 
such court ; and every summons issued by any such court shall be in 
writing under the hand of one of such commissioners. — § 79. 

And if in any case it shall be shown by affidavit to the satisfaction of 
the couH authorized to act in the prosecution of any hat in bankruptcy 
by which a summons shall have been issued, that the party to whom 
such summons is directed is keeping out of the way, and cannot 1 x 2 
personally served with such summons, and that due pains have been 
taken to effect such personal service, it shall be lawful for the court by 
which such summons shall have been issued to order, by indorsement 
upon such summons, that the delivery of a copy of such summons to 
the wife, servant, or some adult inmate of the house or family of the 
party, at his usual or last known place of abode or business, and 
explaining the purport thereof to such wife, servant, or inmate, shall 
be equivalent to personal service ; and in every such case the service of 
such summons in pursuance of such order shall be and be deemed of 
the same force and effect, to all intents and purposes, as if a copy of such 
summons had been delivered to the party in person. — § 80. 

All bills of charges, fees, and disbursements of any auctioneer, ap- 
praiser, broker, valuer, or accountant employed by any assignee or 
messenger or bankrupt under any fiat in bankruptcy, for business done 
under such employment, shall be settled by the court authorized to act 
in the prosecution of such fiat, and the amount of the bills so settled, 
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and no more, shall he paid to or recoverable by such auctioneer^ 
appraiser, broker, valuer, or accountant — § 83. 

Affidavits, — All affidavits in matters of bankruptcy, or under or by 
virtue of any statute relating to bankrupts, shall and may be sworn 
before the Court of Review, or before either of the subdivision courts 
in bankruptcy, or any commissioner, or the master or any registrar or 
deputy registrar of the Court of Bankruptcy, or master in ordinary or 
extraordinary of the High Court of Chancery, or in Scotland or Ireland 
before a magistrate of the county, city, town, or place where any such 
affidavit shall be sworn, or elsewhere before a magistrate, and attested 
by a notary, or before a British minister, consul, or vice-consul. — J 67. 

Ectdence, — And it shall be lawful for the said several subdivision 
courts, and the court authorized to act in the prosecution of any fiat in 
bankruptcy, in all matters within the jurisdiction of such respective 
courts, to take the whole or any part of the evidence either vivd voce 
on oath, or upon affidavits to be sworn as aforesaid, — § 68. 

And any bankrupt or other person who shall, upon any examination 
upon oath or affirmation before the court authorized to act in the pro- 
secution of any fiat in bankruptcy, or in any affidavit or deposition or 
solemn affirmation authorized or directed by this or any other act re- 
lating to bankrupts, wilfully and corruptly give false evidence, or 
wilfully and corruptly swear or affirm any thing which shall be false, 
being convicted thereof, shall be liable to the penalties of wilful and 
corrupt perjury. — § 81 . 

And all sums of money forfeited under this act, or by virtue of any 
conviction for pcrjuiy committed in any oath hereby directed or autho- 
rizcfl, nia}" be sued for by the assignees of the estate and effects of any 
bankrupt in any of her majesty’s superior courts of record, and the 
money so recovered (the charges of suit being deducted) shall be 
divided among the creditors. — § 82. 

Costs ,’ — It shall be lawful for the said several subdivision courts, 
and the court authorized to act in the prosecution of any fiat in bank- 
ruptcy, in all matters before such courts respectively, to award such 
costs as to such courts sliall seem fit and just ; and in all cases in which 
costs shall bo so awarded against any person it shall be lawful for such 
court to cause such costs to be recovered from such person in the same 
manner as costs awarded by a rule of gny of the superior courts at 
Westminster ; and the like remedies may be had upon an order of such 
court for costs as Ui)on a rule of any of the said superior courts for 
costs. — S GO. 

Practice, — It shall be law’ful for the commissioners of the Court of 
Bankruptcy authorized to act in the prosecution of fiats in bankruptcy 
in London, or the major part of them, and such of the commissioners 
to be appointed under this act as shall be nominated by the lord chan- 
cellor for that purpose, to make from time to time, subject to the 
sanction and confirmation of the lord chancellor, general rules and 
orders for regulating the forms of proceedings (where not provided 
for by this act) and the practice to be observed in every court autho- 
rized to act in the prosecution of fiats in bankruptcy.— 70. 

Solicitors or Attorneys of the Court, — By the 10th section of the 
1 & 2 Wm. IV. c. 56, all solicitors or attorneys practising in the Court 
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of Bankruptcy must be admitted and enrolled as attorneys thereof ; 
and when so admitted, they may appear and plead for their clients, 
except before the Court of Review, or upon the trial of issues, and of 
course except before the lord chancellor. 

The solicitor to a fiat cannot be a purchaser of any of the bankrupt’s 
property, either for himself or others, even after he has ceased to be 
the solicitor. He can acquire no lien on the proceedings ; though on 
the bankrupt’s papers which came into his hands before the fiat such 
lien may vest, but not on those subsequently received by him. He is 
removable by the majority of the chosen assignees ; but the official 
assignee has no power to interfere therein. 

The Bankrupt Office^ or office of the Secretai y of Bankrupts, where 
the docket is struck and other matters hereafter to be noticed are trans- 
acted, is in Quality Court, Chancery Lane. The hours of attendance 
are from ten to three, and from six to eight clock. The only holi- 
days are Sundays, Christmas-day, Good Friday, and any general fast 
or thanksgiving day. No docket can be struck but during office hours. 
The secretary of bankrupts is the officer of the lord chancellor, and 
therefore the Court of Review has no power to order his attendance, 
nor any other control over him. 

Registrarsf Office of the Court of Bankruptcy. — There are two 
registrars and seven deputy registrars appointed under the 1 & 2 Wm.IV. 
c. 56. Their office is in Quality Court, Chancery Lane. By these 
officers the names of all solicitors admitted in the Court of Bankruptcy 
are enrolled. All fiats to be prosecuted in the Court of Bankruptcy 
are filed in this office ; as arc also all petitions, affidavits, and other 
documents. One of tlie deputy registrars attends on each commissioner, 
takes minutes, and draws up and has charge of all proceedings before 
him, in the same manner as one of the chief registrars attends and does 
similar duty in and relating to the Court of Review. 

The Enrolment Office is for the purpose of enrolling and enter- 
ing of record all such matters and proceedings in bankruptcy as arc 
directed to be entered of record. By the 2 & 3 Wm. IV. c. 114, § 5, 
all country fiats, the adjudication of the commissioners named tlierein, 
appointments of assignees, and bankrupt’s certificates, under such fiats, 
may here be entered of record, upon the application of any person in- 
terested ; and any one of the judges of the Court of Review may direct, 
on petition, any deposition or other proceeding under such fiats to be so 
entered. This office is at the Bankruptcy Court, Basinghall Street. 

Bankruptcy Courti — All public meetings under fiats of bankruptc}’ 
in London and within the bills of mortality, not only those fixed by the 
commissioners, but all meetings of creditors held by public advertise- 
ment, are required by the 1 & 2 Geo. IV. c. 115 to be held within tlie 
building called The Court of Bankruptcy,’’ in Basinghall Street. 
A notice of all such meetings is entered in a book kept at the Regia- 
trar-s Office in the same building ; which book is open for the inspec- 
tion of every one, without fee, during office hours, namely, from ten to 
four. And a daily journal is kept of certain particulars relative to 
each meeting, according to of the act, and of which information 
is required to be given by the solicitor to the fiat 
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II. Who may be made Bankrupt. 

By the 6 Geo. IV. c. 16, § 2, all bankers, brokers, and persons 
usinpf the trade or profession of a scrivener (receiving other men^s 
moneys or estates into their trust or custody), and persons insuring 
ships or their freight or other matters against the perils of the sea, 
warehousemen, wharfingers, packers, builders, carpenters, shipwrights, 
victuallers, keepers of inns, taverns, hotels, or coffee-houses, dyers, 
printers, bleachers, fullers, calenderers, cattle or sheep salesmen ; and 
all persons using the trade of merchandize by way of bargaining, 
exchange, bartering, commission, consignment, or otherwise, in gross 
or by retail ; and all persons who, either for themselves or as agents 
or factors for others, seek their living by buying and selling, or by 
buying and letting for hire, or by the workmanship of goods or commo- 
dities, shall be deemed traders liable to become bankrupt. But no 
farmer, grazier, common labourer or workman for hire, receiver-general 
of the taxes, or member of or subscriber to any incorporated commercial 
or trading companies established by charter or act of parliament, shall 
be deemed, as such, a trader liable to become bankrupt. 

And by 5 & 6 Viet. c. 122, § 10, all livery-stable keepers, coach 
proprietors, carriers, ship-owners, auctioneers, apothecaries, market- 
gardeners, cow-keepers, brick-makers, alum-mukers, lime-burners, and 
millers shall be deemed traders, and subject and liable as traders to 
this and to the other statutes relating to bankrupts. 

IJankers, though not keeping open shop or keeping their books in 
tile usual mode, are included in the act ; but not army or navy agents. 
Under the term hrohers, stock, ship, and pawnbrokers are included; 
hut it is questionable how far an insurance broker iS so. The business 
of scrivener is now very little used ; it is a person to wliom property 
is entrusted for the purpose of lending it out to others at an interest 
payable to his principal, and for a commission or bonus to himself, 
whereby be gains his liveliliood. A person, therefore, having pro- 
perty of another, and so applying it for his own emolument only, is 
not a scrivener. Neither is an attorney purchasing and selling estates, 
negotiating loans &c. for his clients, but only charging the regular 
professional charges ; but otherwise if he also contract for a bonus to 
himself. 

The terms carpenters and shipwri/pits do not apply in this instance 
to mere workmen, but mean those who furnish and work up the 
materials either by themselves or their workmen. 

As to buying and selling, it must be a buying and selling, or at least 
an intent to sell, otherwise it does not constitute a trader. A man 
buying goods for his own use, and selling such as he has no use for, 
is not a trader. So a man is not a trader in respect of selling the 
produce of his land, even though he may buy some other article to mix 
with it in order to render it more saleable. But it is otherwise where 
the produce of the land is merely the raw material of a manufacture, 
and the manufacture is not the necessary mode of enjoying the land. 
There must, as before observed, be a buying and selling ;* therefore if a 
man breeds cattle &c., and sells them, he is not a trader ; but otherwise, 
if he buys them and then sells. So if a man owms or rents land, and 
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makes bricks thereof, buying other materials to mix therewith, and even 
sells part of such other materials separately, he is not a trader ; but 
otherwise if he buys the soil, as soil, at so much per load, and makes 
bricks therewith. And this distinction runs through many like cases. 

Buying and letting to hire seems to apply to a person taking a 
house, furnishing it, and letting it out in apartments; at all events, 
where such a lodging-house keeper supplied eatables to tl^e lodgers, 
making thereby the market penny, he was held a trader. 

As ta the workmanship of goods and commoditiesy this applies to a 
butcher buying sheep and converting them into mutton, a baker buying 
flour and making bread, a shoemaker buying leather and making shoes, 
and all such like cases. There must here also be the act of buying. 

A single act of buying and selling is not sufficient, unless there is 
the intent to continue so doing with a view to gaining, either in part or 
wholly, a livelihood. And where a man is in a line of life not subject 
to the bankrupt laws, a trifling act of buying and selling will not con- 
stitute him a trader, as a schoolmaster selling books to his scholars, or 
the owner of a mine buying candles and selling them to his workmen, 
or the keeper of hounds selling the skins and bones of horses of which 
the dogs had devoured the flesh. Lastly, we may observe, that though 
the trading be illegal, as by a smuggler, or a clergyman, or an unlicensed 
person (where a licence is necessary), yet the party may be made a 
bankrupt; for no man may take advantage of his own wrong. 

Although certain persons, under the exemptions in the above clause, 
are exempted from the bankrupt laws in certain capacities, yet if they 
exercise any other trade whereby they make a profit, they may be made 
bankrupts; as if a farmer purchase more horses than his farm can 
require, and merely with a view to sell them again. 

Having thus considered the subject w'ith reference to the species of 
trading, let us see what persons as to their individual capacity may be 
made bankrupt ; and in this view we may observe, that all persons 
whatever, being in trade and capable of making a binding contract, 
are liable to the bankrupt laws. The 135th section expressly directs 
that the act shall extend to alietiSy denizenSy and women. So peers, 
members of parliament, servants of ambassadors, clergymen (though 
prohibited by statute from entering into trade), and public officers (as 
excisemen &c.) may, if they are traders, be made bankrupt. 

A married woman can only be made bankrupt in those cases ir. 
which she may be sued or taken in execution for her debts, namely, 
when her husband has abjured the realm, become an exile, been trans- 
ported, or the like. But a married woman being a sole trader ac- 
cording to the custom of London may be a bankrupt with respect to 
her separate effects in trade. 

An infant cannot be made a bankrupt, unless he have held himself 
out as an adult, and suijurisy and traced as such; nor can an adult, 
upon an act of trading during infancy. 

An executor purchasing goods in order to sell off those of his tes- 
tator to more advantage, is not liable ; but otherwise if he carry on the 
trade of the testator as trustee. 

An uncertijicated hankrupty and a man who has twice before been 
made a bankrupt and has not paid fifteen shillings in the pound, can 
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acquire no property; and therefore a second commission in the one 
caee, or a third commission in the other^ would be void. 

A party who has ceased to trade may, in respect of debts contracted 
durini^ such trading, be a bankrupt, but not in respect of posterior debts. 

Persons residing in a foreign country and trading to or from this 
country, that is to say, buying goods in England and sending them 
abroad, or buying goods abroad and sending them to England, may, 
if they come here and commit an act of bankruptcy, be made bank- 
rupts here. 

III. Acts of Bankruptcv. 

The act of bankruptcy must be committed in England or Wales, 
unless where it is otherwise particularly expressed in the statute. It 
may be committed after the party has quitted trade, provided the pe- 
titioning creditor's debt was incurred during the trading; and it is 
sufficient though after the docket is struck, if before issuing the fiat, or 
even on the very day it is dated. Neither, before the 5 & 6 Viet. c. 122, 
was their any limitation as to the time between issuing the fiat and 
the act of bankruptcy ; but by the 7th section of that act it is now 
enacted, that no person shall be liable to become bankrupt by reason 
of any act of bankruptcy committed more than twelve months prior 
to the issuing of any fiat in bankruptcy against him. 

A plain direct act of bankruptcy once committed can never afterwards 
be purged or explained away ; as where a trader gave a general order 
to be denied, and was denied to a creditor accordingly, although he 
afterwards overtook the same creditor, and told him he was not afraid 
of him, but of another; this was holden not to have cancelled the act, 
which was complete at the time of denial. But where the act is in 
itself doubtful, it may be explained. 

An act of bankruptcy must not formerly have been concerted or 
arranged between the bankrupt and the petitioning creditor; though 
a creditor not privy to such concerted act might avail himself of it. 
Where, however, the act of bankruptcy was the filing a declaration of 
insolvency, such concerting was no objection to it. And by the 1 & 2 
Wm. IV. c. 56, § 42, it is enacted, that no commission shall be super- 
seded, nor fiat annulled, nor any adjudication reversed, by reason only 
that the commission, fiat, or adjudication had been concerted between 
the petitioning creditor and the bankrup't. Although, therefore, the 
act of bankruptcy was not sufficient if concerted, yet if a sufficient act 
of bankruptcy had been committed, there was no objection to the fiat 
issuing under a concerted arrangement between the bankrupt and the 
petitioning creditor. But now, by 5 & 6 Viet. c. 122, § 8, no fiat shall 
be deemed invalid by reason of the act of bankruptcy having been con- 
certed between the bankrupt and any creditor or other person, except 
where a petition to supersede or annul it for such cause nad been pre- 
sented before the passing of that act. 

By 6 Geo. IV. c. 16, §§ 3 to 8, the following are declared to be 
acts of bankruptcy : — 

1. If any such trader (as is described in the preceding section) shall 

depart this realm; 

2. Or, being out of this realms shall remain abroad; 
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8. Or depart from hi3 dwelling house, or otherwise absent himself i 

4. Or begin to keep house; 

6, Or suffer himself to be arrested for any debt not due; 

6. Or yield himself to prison; 

7. Or suffer himself to be outlawed; 

8. Or procure himself to be arrested; 

9. Or procure his goods, money, or chattels to be attached, sequestered, 

or taken in execution; 

10. Or make or cause to be made, either within the United Kingdom 
or elsewhere, any fraudulent grant or conveyance of any of his 
lands, tenements^ goods, or chattels; 

11. Or make or cause to he made any fraudulent surrender of any 
of his copyhold lands or tenements ; 

12. Or make or cause to be made any fraudulent gift, delivery, or 
transfer of any of his goods or chattels ; 

eyery such trader doing, suffering, procuring, executing, permitting 
making, or causing to be made, any of the acts, deeds, or matters 
aforesaid, with intent to defeat or delay his creditors, shall be deemed 
to have thereby committed an act of bankruptcy. 

13. If any such trader, having been arrested or committed to prison 
for debt, or on any attachment for nonpayment of money, shall, upon 
such or any other arrest or commitment for debt or nonpayment of 
money, or upon any detention for debt, lie in prison for twenty ^one 
days; or, having been arrested or committed to prison for any other 
cause, shall lie in prison for twenty-one days after any detainer for 
debt lodged against him and not discharged; every such trader sliall 
be thereby deemed to have committed an act of bankruptcy. 

14. If any such trader, having been ar)*ested, committed, or defamed 
for debt, shall escape out of prison or custody, he shall be deemed to 
have thereby committed an act of bankruptcy from the time of such 
arrest, commitment, or detention. 

15. If any trader liable by virtue of this act to become bankrupt 
shall, after a docket struck against him, pay to the person who struck 
the same, or any of them, money, or give or deliver to any such 
person any satiffactioh or security for his debt, or any part thereof, 
whereby suck person may receive more in the pound in respect of 
his deht than the other creditors, such payment, gift, delivery, satis- 
faction, or security shall be an act of bankruptcy. And if any fiat 
shall have issued upon the docket so struck, the ford chanc^lor may 
either declare such fiat valid, and direct the same to be proceeded in, 
or may order it to be annulled, and a new fiat may issue, which 
may be supported by proof either of such last-mentioned or any other 
act of bankruptcy. And every person so receiving such money, gift, 
delivery, satisfaction, or security, shall forfeit his whole debt, and also 
repay and deliver up such money, gift, satisfaction, or security, or the 
full value thereof, to such persons as the commissioner acting under 
such or any new fiat shall appoint, for the benefit of the creditors of 
such bankrupt. 

16. By the 1 & 2 Viet. c. 110 (Insolvent Debtors Act), § 39, the 
filing of a petition in order to take the benefit of that act, by any 
person in actual custody and within the bankrunt laws, is an act of 
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bankruptcy from the time of filing the same ; and any fiat in bankruptcy 
issuing against such person and under which he shall be declared bank- 
rupt before the time appointed by the said court and advertised in the 
London Gazette for such prisoner to be brought up to be dealt with 
according to the act, or at any time within two calendar months from 
the time of making any such order as aforesaid (whether upon the 
petition of such prisoner, or the petition of any such creditor as afore- 
said), shall have the effect of divesting the real and personal estate and 
effects of such person out of the said provisional assignee. Provided 
always, that the filing of such petition shall not be deemed an act of 
bankruptcy, unless such person be so declared bankrupt before the time 
so advertised as aforesaid, or within such two calendar months as afore- 
said; but every such order as aforesaid shall be good and valid, not- 
withstanding any fiat in bankruptcy under which such person shall be 
declared bankrupt after the time so advertised and after the expiration 
of such two calendar months as aforesaid. 

17. And by the same statute a new act of bankruptcy was created, 
or rather a new mode of proceeding established by which creditors 
are enabled to avail themselves of the provisions of the bankrupt laws. 
As by that act imprisonment on mesne process was in a great measure 
abolished, those parts of the Bankrupt Act which make an imprisonment 
for debt for twenty-one days an act of bankruptcy became nearly a 
dead letter; and the power which creditors thus possessed of testing the 
solvency of their debtor being taken aw^ay, new provisions became 
necessary. Accordingly by the 8th section of that act it was enacted, 
That if any creditor or creditors, whose debt or debts shall be of the 
required amount, of any trader within the meaning of the laws in force 
respecting bankrupts, shall file an aflidavit or affidavits in the Court of 
Bankruptcy that such debt or debts is or are justly due to him or them re- 
spectively, and that such debtor, as he or they verily believe, is such 
trader as aforesaid, and shall cause him to be served personally with a 
copy of such affidavit or affidavits, and wdth a notice in writing requiring 
immediate payment of such debt or debts; and if such trader shall not 
w'ithin twenty-one days after personal service of such affidavit or 
affidavits and notice, pay such debt or debts, or ‘secure or compound 
for the same to the satisfaction of such creditor or creditors, or enter 
into a bond, in such sum and with such two sufficient sureties as a com- 
missioner of the Court of Bankruptcy shall approve of, to pay such 
sum or sums as shall be recovered in any action or actions which shall 
have been or shall thereafter be brought for the recovery of the same, 
together with such costs as shall be given in the same, or to render him- 
self to the custody of the gaoler of the court in which such action shall 
have been or may be brought according to the practice of such court, 
or within such time and in such manner as the said court or any judge 
thereof shall direct, after judgment shall have been recovered in such 
action, every such trader shall lie deemed to have committed an act of 
bankruptcy on the twenty-second day after service of such affidavit or 
affidavits and notice, provided a fiat in bankruptcy shall issue against 
such trader within two calendar months from the filing of such affidavit 
or affidavits, but not otherwise. 

But this proceeding on the part of creditors to make a debtor a barik- 

5 n 
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rupt, by summons before the Court of Bankruptcy, has been consider- 
ably altered by the recent act o & 6 Viet c. 122, by the 11th and 
following sections of which it is enacted, That if anv creditor within 
the meaning of the statutes relating to bankrupts shall file an affidavit^ 
in the court authorized to act in the prosecution of fiats in bankruptcy 
in the district in which such debtor shall reside, or in the Court of 
Bankruptcy if such debtor shall not reside in any such district, in the 
form specified in Schedule A,* No. 1, of the truth of his debt, and of 
the debtor, as he verily believes, being such trader as aforesaid, and of 
the delivery to such trader, personally, of an account in writing of the 
particulars of his demand, with a notice thereunder requiring immediate 
payment thereof, in the form specified in the said Schedule A, No. 2, it 
shall be lawful for the court in w^hich such affidavit shall be filed, as 
the case may be, to issue a summons in writing, in the form specified 
in the said Schedule A, No. 3, calling upon such trader to appear 
before such court, and stating in such summons the purpose for whicli 
such trader is called upon by such summons to appear as hereinafter 
provided. And (§ 12) upon the appearance of any trader so summoned 
as aforesaid, it shall be lawful for such court to require such trader 
to state whether or not he admits the demand of such creditor so sworn 
to as aforesaid, or any and what part thereof, and, if such trader shall 
admit such demand or any part thereof, to reduce such admission into 
writing, in the form specified in the Schedule B, No. 1 ; and sucli 
admission so reduced into writing such trader is hereby required to 
sign, and the same is thereupon to be filed in such court. And it 
shall also be lawful for such court to allow such trader, upon his said 


* Schedule A No. 1. — Affidavit for summoning a Trader Debtor, 

A.B. of andt'. /). of severally make oath and say, — And, first, this 

deponent A. D, for himself sfutb, that E. h\ is justly and truly indebted to this deponent 
in the sum of pounds, for [stating the nature of the debt with certainty and pre- 

cision'] ; and this deponent further saith, that the said E. F., as this deponent verily 
believes, is a trader within the meaning of the statutes relating to bankrupt#, or some or 

one of them, and resides at ; and that an Account in writing of the particulars of 

the demand of the said A. /?., .amounting to the said sum of pounds, with a Notice 

thereunder written in the form prescribed by the statute in that case made and provided, 
purj>orting to require immediate payment of the said debt, is hereunto annexed ; And 

this deponent C. D. for himself saith, that he did on the — day of instant [or last], 

personally serve the said E. F. with a true copy of the said Account and Notice. 

Sworn, &c. 

No. 2. — Particulars of Demand, and Notice requiring Payment, 

To E. F. of 

The following are the particulars of the demand of the undefined A,Ji. of 

against you the stud E, F., amounting to the sum of — pounds. [Here copy the account,] 

Take notice, tliat I the said A,B. hereby require immediate payment of the said sum 
of — pounds. Dated this — day of in the year of our Lord (Signed) A, B, 

No. 3. — Summons of Trader Debtor. 

These are to will and require you, to whom this warrant is directed, personally to be 
and appear before the Court of Bankruptcy, to be holden in Basinghall Street in the city 

of London [or at in the county of ], on the — day of at 

o’clock; and you are hereby informed, that the puiposo for which you are thus summoned 
to appear before the said court is, to ascertain, in manner and. form prescribed by the 
statute in that case made and provided, whether or not you admit the demand of A ,B. 

of , who claims of you the sum of pounds for a debt, or any and what part 

thereof, or whether you verily believe that you nave a good defence to the said demand, 
or to any and what part thereof : and hereof you are not to fail at your peril. Given 
under my hand the — day of in the year of our Lord . 

(Signt*d) J. K, Commissioner. 
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appearance, to make a deposition upon oath, in writing under his 
hand, to be filed in such court, in the form specified in the said 
Schedule B, No. 2, that he verily believes he has a good defence to 
the said demand, or to some and what part thereof.^ — § 12. 

And if any such trader so summoned as aforesaid shall not come 
before such court at the time appointed (having no lawful impediment 
made known to and proved to the satisfaction of the court at the said 
time, and allowed) ; or if any such trader, upon his appearance to such 
summons as aforesaid, or at any enlargement or adjournment thereof, 
as the case may be, shall refuse to admit such demand, and shall not 
7nake a deposition in the form hereinbefore mentioned, that he believes 
that he has a good defence to such demand; then and in either of the 
said cases if such trader shall not, within fourteen days after personal 
service of such summons, or within such enlarged time as may be 
granted to him in that behalf, pay, secure, or compound for such demand 
to the satisfaction of such creditor, 8r enter into a bond, in such sum 
and with two sufficient sureties as such court shall approve of, to pay 
such sum as shall be recovered in any action wdiich shall have been 
brought or shall thereafter bo brought for the recovering of the same, 
together witli such costs as sliall be given in such action, every such 
trader shall be deemed to have committed an act of bankruptcy on the 
fifteenth day after service of such summons, provided a fiat ‘in bank- 
ruj)tcy shall issue against such trader within two months from the 
filing of such Hat. — 1 

And if any such trader so summoned as aforesaid upon his said 
appearance shall sign an admission of such demand in the form afore- 
said, and. shall not, within fourteen days next after the filing of such 
admission, pay, or tender and offer to pay, to such creditor the amount 
of such demand, or secure or compound for the same to the satisfaction 
of the creditor, every such trader shall be deemed to have committed 
an act of bankruptcy on the ffteenth day after the filing of such adr 
7nmio?i, provided the fiat in bankruptcy shall issue against such trader 
within two months from the filing of such affidavit. — § 14. 


® Schedule B., No. 1. — Admission of Debt by Trader Debtor, 

Court of Bankruptcy, Basinghall Street, London, 

[or, at in the county of 1 — day of a. d. 

Whereas I the undersigned, E.F, of — nm suininonea to appear before 

Honourable Court for the purpose of stating, in manner prescribed by fiie statute in that 

case mtide and provided, whether or not I admit the demand of *4.^. of (who 

claims of me, the said E. F., the sum of pounds for a debt), or any and what part 

thereof, or whether I verily believe that 1 have a good defence to the said demann, or to 
any and what part thereof ; be it known, that I the said E. F, hereby confess that I am 

indebted to the said A.B, in the said sum of pounds [or in part of the said sum of 

poui.’ds, that is to say, in the sum of pounds]. (Signed) E, F, 

No. 2.— Deposition by Trader Debtor of Belief of good Answer to CreditoFe Demand, 
or some part thereof 

Court of Bankruptcy, Basinghall Street, London, 

[or, at in the county of ]. — day of .a d, 

E, F. of being sworn, on the day and year and at the place aforesaid, upon 

his oath, saith, That he verily believes he has a good defencerto Uie demand [or to 

pounds, part of the demand] hereinafter mentioned of A, B, of who claims of the 

said E, F, the sum of pounds, fora debt alleged to be due and owing Aom th f said 

E. F, to the said A.B,,o& seated in the afHdavit of the said A .i?., £led in tais Uonoumide 

Court, and bearing date the — day of w 

Sworn before me, J,K,, Commissioner. (Signed) E,F, 



764 Bankruptcy. 

And if any such trader so summoned as aforesaid shall upon his said 
appearance sign an admission for part only of such demand in the 
form aforesaid, and shall not make a deposition in the form hereinbe- 
fore required that he believes he has a good defence to the residue of 
such demand, then and in such case, if such trader^ as to the sum so 
admitted^ shall notj within fourteen days next after the filing of such 
admission, pay, or tender and offer to pay, to such creditor the sum so 
admitted^ or secure or compound for the same to the satisfaction of the 
creditor, and as to the residue of such demand shall noty within fourteen 
days after personal service of such summons, or within such enlarged 
time as may be granted to him in that behalf, pay, secure, or compound 
for the same to the satisfaction of such creditor, or enter into a bond, 
in such sum and with two sufficient sureties as such court shall approve 
of, to pay such sum as shall be recovered in any action which shall 
have been brought or shall thereafter be brought for the recovery of 
the same, together with such co^ as shall be given in such action, 
every such trader shall be deemed to have committed an act of bank- 
ruptcy on the fifteenth day after service of such summons, provided a 
fiat in bankruptcy shall issue against suen trader within two months 
from the filing of such affidavit. — § 15. 

Provided always, that if any such trader so summoned as aforesaid 
shall, upon his appearance before such court, refuse to sign the admis- 
sion in that behalf required as aforesaid, whatever may be the nature 
of his statement, or whether he makes any statement or not, it shall 
be deemed, for the purposes of this act, that every such trader thereby 
refuses to admit such demand. Provided always, that it shall be 
lawful for such court, upon reasonable cause shown, to enlarge the 
time for calling upon such trader to state whether or not he admits 
such demand or any part thereof, and for entering into such bond, 
or for either of such matters, for such time as such court shall think 
fit,— 5 16. 

Provided always, that an admission of any debt made after such 
summons as aforesaid and signed by any such trader elsewhere than 
before such court, may be filed in such court, and shall be of the same 
force and effect to all intents and purposes as an admission signed by 
such trader so summoned as aforesaid on his appearance in such court, 
provided there be present some attorney of one of her majesty’s supe- 
rior courts of law on behalf of such trader, expressly named by him 
and attending at his reejuest, to inform him of the effect of such ad- 
mission before the same is signed by such trader ; and provided also, 
that such attorney do subscribe his name thereto as a witness to the 
due execution thereof, and in such attestation declare himself to be 
attorney for the said trader, and state therein that he subscribes as such 
attorney; and such admission shall be made in the form of Schedule 
C,* hereunto annexed. — § 17. 


* ScHEDOLB C. ^Admission of Debt by Trader Debtor, signed out of Court, 

I the undersigned E,F. of do hereby confess, that 1 am indebted to A.B. of — 

m the stun of pounds. (Signed) E.F. 

Dated this — day of .a d, 

Witness, O.Jff,, attorney for the said E.F., and subscribing 
witness to the execution hereof as such attorney. 
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Where any trader against whom an affidavit of debt is filed as afore- 
said shall be summoned to appear before the court in which such affi- 
davit shall be filed, as the case may be, every such trader shall have 
such costs and charges as such court in its discretion shall think 
fit.— § 18. 

And in every action brought after the commencement of this act, 
wherein any such creditor is plaintiff and any such trader is defendant 
and wherein the plaintiff shall not recover the amount of the sum for 
which he shall have filed an affidavit of debt under the provisions of 
this act, such defendant shall be entitled to the costs of suit, to be taxed 
according to the custom of the court in which such action shall have 
been brought ; provided that it shall be made appear to the satisfaction 
of the court in which such action is brought, upon motion to be made 
in court for that purpose, and upon hearing the parties by affidavit, 
that the plaintiff in such action had not any reasonable or probable 
cause for making such affidavit of debt in such amount as aforesaid, 
and provided su(m court shall thereupon, by a rule or order of the same 
court, direct that such costs shall be allowed to the defendant. And 
the plaintiff shall, upon such rule or order being made as aforesaid, be 
disabled from taking out any execution for the sum recovered in any 
such action, unless the same shall exceed, and then in such sum only 
as the same shall exceed, the amount of the taxed costs of the defend- 
ant in such action ; and in case the sum recovered in any such action 
shall be less than the amount of the costs of the defendant to be taxed 
as aforesaid, then tlie defendant shall be entitled, after deducting the 
sum of money recovered by the plaintiff in such action from the amount 
of liis costs so to be taxed as aforesaid, to take out execution for such 
costs in like manner as a defendant may now by law have execution 
for costs in other cases. — § 19. 

18. By sect. 20 of the same act, if any plaintiff shall recover 
judgment, in any action personal for the recovery of any debt or money 
demand in any of her majesty’s courts of record, against any such 
trader, and shall he in a situation to sue out execution upon such judg^ 
menty and there be nothing due from such plaintiff by way of set-off 
against such judgment, and such trader shall not, within fourteen days 
af ter notice in writing personally served upon him requiring immediate 
payment of such judgment debt, pay, secure, or compound for the 
same to the satisfaction of such plaintiff, he shall be deemed to have 
committed an act of bankruptcy on the fifteenth day of ter service of 
such notice. Provided always, that if such execution shall in the 
meantime be suspended or restrained by any rule, order, or proceeding 
of any court of justice having jurisdiction in that behalf, no further 
proceeding shall be had oil such notice, but it shall be lawful never- 
theless for such plaintiff, when he shall again be in a situation to sue 
out execution on such judgment, to proceed again by notice in manner 
before directed. 

19. And by sect. 21 , if any decree or order shall be pronounced in 
any cause depending in any court of equity, or any order shall be made 
in any matter of bankruptcy or lunacy, against any such header, or- 
dering such trader to pay any sum of money, and such trader shall 
disobey such decree or order, the same having been duly served 
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upon liiiU; the person entitled to receive such sum under such decree 
or order, or interested in enforcing the payment tliereof pursuant 
thereto, may apply to the court by which the same shall have been 
pronounced to fix a peremptory day for the payment of such money, 
which shall accordingly be fixed by an order for that purpose ; and if 
such trader, being personally served with such last-mentioned order 
fourteen days before the day therein appointed for payment of such 
money, shall neglect to pay the same, he shall be deemed to have com- 
mitted an act of bankruptcy on the fifteenth day after the service oj 
such order, 

20. And by sect. 22, if any such trader shall in the office of the 
lord chancellor’s secretary of bankrupts, a (leclaration in Tvrifmg, 
(in the form of Schedule D,* to the act annexed) signed by such tra- 
der, and attested by an attorney or solicitor, that he is unable to meet 
his engagements, every such trader shall be deemed thereby to have 
committed an act of bankruptcy at the time of filing such declaration, 
provided a fiat in bankruptcy shall issue against such trader within 
two months from the filing of such declaration. And a copy of such 
declaration, purporting to be certified by the said secretary or his 
clerk as a true copy, shall be received as evidence of such declaration 
having been filed. This is a re-enactment of the 6th section of 0 Geo. 
IV. c. 16; except that that section required an advertisement of such 
declaration to be inserted in the London Gazette, and the docket could 
not be struck until four days after the insertion of such advertisement. 

By the preceding enumeration it will be seen, that acts of bank- 
ruptcy may be divided into two classes: — 1st. Those acts which, being 
in themselves indifferent or equivocal, derive their character from the 
intent with which they are done ; and 2dly, Those which are in them- 
selves substantive acts of bankruptcy, and where the intent is per- 
fectly immaterial. The former are collected in the 3d section of the 
6 Geo. IV. c. 16, which, after enumerating certain acts, connects them 
together and declares them to be acts of bankruptcy, if done with 
intent to defeat or delay credit orsJ' This intent may either be expressed 
by the trader, or it may be established by the evidence of circumstances 
from which that inference may be drawn. For as the law supposes every 
man to have common foresight, it presumes him to intend that such 
consequences shall follow from his conduct which must of necessity 
arise from it. Any circumstances, however, short of the trader’s own 
explicit declaration are, of course, open to explanation. 

As to departing the realm, or remaining abroad, if the intent to 
delay can be proved, or can be inferred as the necessary and foi^eseen 
consequence of the delay actually produced, it is an act of bankruptcy. 
But the bare fact of delay is not of itself sufficient; and departure 
even by a man in embarrassed circumstances, though a stroug, is not 
conclusive evidence of such intent. Going abroad to avoid a criminal 
process, as a writ de excommunicato capiendo, or a process to enforce 
a duty, as a decree to execute a conveyance, are not a departure within 

* ScBMDVLE D,— Declaration of Insolvency by Trader, 

1 the imdenigned E, F, of do herebj declare, that I am unable to meet my 

fjngswementa. Dated this — day of iu the year'of our Lord 

Witness, attorney of the Court of (Signed) E,F, 
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the act ; but going abroad to avoid process for payment of money 
would be an act of bankruptcy 

So also of a departure from his dwelling-house. When a trader^ 
having admitted and seen a creditor who called for payment of hsis 
debt, and then under pretence of going for money to pay th^ creditor^ 
left his house, and the creditor in it, he was considered as having com^ 
mitted an act of bankruptcy. The length of absence is immaterial^ 
the act of bankruptcy being committed the moment the trader leave® 
the house. If the trader takes up a temporary residence at any place 
where his business carries him, and departs from it with intent to delay, 
it is an act of bankruptcy. 

The term heginninn to keep house is a metaphorical expression, 
signifying not merely keeping within doors of a house itself^ but any 
act of concealing or withdrawing from a communication with cre- 
ditors, whether it be by seclusion on board a ship, or in a mill or ware- 
house, counting-house, chambers, or dwelling-house, or even in a friend’s ^ 
house, if the trader usually transacts business there while in the town 
where it is situate. A denial to the assessed taxes collector, or 
closing the doors and shutters of a banking-house during the usual 
hours of business, are equally acts of bankruptcy. In short, the law 
upon this subject may be safely summed up under the following heads : 
1st. That a beginning to keep house with intent to delay creditors may 
be proved in any other manner than by the mere fact of denial to a 
creditor ; and 2dly, When the creditor has given orders to be denied 
with such intent, it is not necessary to show that a denial did actually 
take place in consequence of it. But a denial to a creditor calling even 
by appointment on a Sunday, or at an unreasonable time, or when the 
debtor is really and bond fide engaged on other business, does not 
constitute an act of bankruptcy. 

Where a trader is arrested for a just debt, and declares his power 
to pay it, but refuses, in order to induce his other creditors to come 
into a composition, it is di yielding to prison within the act. 

Under the head of fraudulent conveyances and transfers of pro- 
perty arc included all the cases of fraudulent conveyances (that is to 
say, voluntary conveyances without a valuable consideration) which are 
rendered void as against creditors by the statutes 13 Eliz. c. 5, and 
27 Eliz. c. 4, and all grants and conveyances which a court of equity 
^rould declare fraudulent, as well as alt cases which either appear from 
the facts themselves to be, or, from the conclusion of law arising from 
those facts, would be deemed to be fraudulent as against third parties, 
however fair they might be as between the parties themselves. They 
include also, not only all conveyances by a trader of the entire of his 
property (w^hether for a past consideration, as, for instance, to a cre- 
ditor for debt already incurred, or for a present consideration, as, 
for instance, to indemnify a surety, or to secure a person about to ad- 
vance money to him, or without consideration), but also all gi*ant8 
or conveyances of any part of his property, if made with intent to 
defeat or delay creditors in the recoveiy of their debts. 

An assignment of the whole of a trader’s property is a clear act of 
bankruptcy ; and this not only if done for the benefit of one creditor, 
or of several creditors, or of all to the exclusion of one^ in either of 
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which cases it is a decided act of preference, and of course fraudulent ; 
but even when intended for the benefit of all the creditors, as being 
calculated to defeat the proyisions of the bankrupt law by investing 
persons of the party^s own choice with the management and disposal of 
his property, instead of trustees chosen by the creditors. 

But no creditor who has either executed, or acted under, or been 
privy to such a deed, can himself set it up as an act of bankruptcy ; 
therefore if such a deed were executed by all the creditors, they would 
be estopped by such assent from treatiiig it as an act of bankruptcy. 

And by the 4th section of the 6 Geo. IV. c. 16, a conveyance or 
assignment by deed to a trustee or trustees of all the estate and 
effects of any such trader for the benefit of all his creditors, shall 
not be deemed an act of bankruptcy, unless a commission issue within 
six calendar months from the execution thereof; provided such deed 
be executed by every such trustee within fifteen days after the execu- 
tion thereof by the trader, and that the execution by the trader and by 
every such trustee be attested by an attorney or solicitor, and that 
notice be given within two months after the execution thereof by such 
trader (in case he reside in London or within forty miles thereof) in 
the London Gazette and also in two London daily newspapers, and in 
case he do not reside within forty miles of London, then in the London 
Gazette and also in one London daily newspaper and one provincial 
newspaper published near to his residence ; such notice containing the 
date and execution of the deed, and the name and place of abode of 
every trustee and of such attorney or solicitor. 

An assignment oipart of a trader's effects to a particular creditor, 
however, carries with it no intrinsic evidence of fraud. A trader 
must, in the course olhis business, have the power to make over parts 
of his property, either for past debts or for future advances. But 
when such act is done in contemplation of hankruptepy and con- 
sequently with the intent to give the grantee a preference over the other 
creditors, it is contraiy to the spirit and policy of the bankrupt law, 
and is not only void, but, whether it be by deed (as fonnerly), or (now ) 
by gift, delivery, or transfer of goods and chattels, is an act of bank- 
ruptcy. Thus, where a trader, who could only pay 8^. in the pound, 
and who was threatened with an attachment out of chancery for non- 
payment of money, assigned a lease to secure certain creditors, and 
then in trust for himself; or where a trader, three days before he 
absconded, made an assignment to his son (who was a creditor to a 
much larger amount) of part of his real and personal estate, these and 
similar transactions are considered acts of bankruptcy. So also a 
trader, the night before he absconded, inclosing bills of exchange to a 
creditor, or making a pretended sale on the eve of bankruptcy, or pay- 
ing a bill of exchange before it became due, have all been considered 
fraudulent preferences. And in a recent case, a voluntary payment, under 
circumstances which might reasonably lead the creditor to believe bank- 
ruptcy probable, though not inevitable, was considered a preference. 

It has been repeatedly laid down, that in order to make void a deli- 
very of goods &c. to a creditor, the transaction must not only be in 
contemplation of bankruptcy, but it must also have been voluntary. 
Therefore a payment or delivery under the threat or apprehension 
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(however unfounded) either of a criminal or civil process is valid ; or 
where the trader acts from the mere ipiportunity of his creditor 5 or> 
as in Smith v. Payne, where the creditor, knowing it was in vain to 
ask for money, pressed the trader to let him have goods to the amount 
of his debt. So in Crossby v. Crouch, where the trader had procured 
A to discount bills, who afterwards required him to deposit goods as a 
collateral security. Lord Ellehborough observed, that the reason upon 
which a payment to an importunate creditor has been allowed to be 
valid, has not been that he might resort to a suit to enforce payment, 
but that his demand repels the presumption that the bankrupt upon 
the eve of his bankruptcy spontaneously favoured one creditor to the 
prejudice of the rest. A demand for a further security for a debt not 
yet due has the same effect. Thus, in the case of Hartshorn v. Slodden, 
where the trader, at the instance of the creditor, gave goods out of his 
shop in part payment of a bond not then due, that circumstance was 
holden not to vitiate the transaction. So a delivery under a threat of a 
criminal prosecution. In the case of Bayley v. Ballard, the trader 
gave three checks to his clerk to be delivered to a creditor, but before 
they were delivered the creditor called upon the trader and demanded 
payment of his debt : Lord Ellenborough held, that the intention to 
give a voluntary preference not being consummated, the payment was 
valid. 

But where a trader, being pressed for payment or security, gave a 
bill of sale of apparently the whole of his stock, the court held that 
inasmuch as the act did not redeem him even from any present diffi- 
culty, which is the ordinary motive for such an act when done under 
the pressure of a threat, it was 3vident that it was not done under such 
pressure, but voluntarily, and vith a view to prefer the particular cre- 
ditor in contemplation of bankruptcy . 

Where a trader, being pressed, conveyed estates in trust to sell and 
pay the pressing creditor, with a further trust to pay debts to certain 
relatives, the court considered this to be an undue preference in con- 
templation of bankruptcy, and an act of bankruptcy. 

Acts of Bankruptcy hy Members of Parliament. 

By the 9th section of the 0 Geo. IV. c. 10, if any such trader having 
privilege of parliament shall commit any of the aforesaid acts of bank- 
ruptcy, a fiat of bankruptcy may issue’ against him ; and the com- 
missioners, and all other persons acting under it, mav proceed thereon 
in like manner as against other bankrupts. But sucli person shall not 
be subject to be arrested or imprisoned during the time of such privi- 
lege, except in cases hereby made felony. 

And by section 10, if any creditor of any such trader having 
privilege of parliament, to such amount as is requisite to support a 
fiat, shall file an affidavit in any court of record at Westminster, that 
such debt is justly due to him, and that such debtor (as he verily 
believes) is such trader as aforesaid, and shall sue out of the same 
court a summons against such trader, and serve him with a copy 
thereof, if suck trader shall not ^ within one calendar month after per- 
sonal service of such sutfiinons, pay, secure^ or compound for such 
debt to the satisfaction of such creditor, or enter into a bond in such 

6 £ 
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sum and with two sufficient sureties as any of the judges of the court, 
shall approve of, to pay such sum as shall he recovered in such action, 
together with such costs as shall be given, and within one calendar month 
next of ter personal service of such summons cause an appearance to he 
entered to such action in the proper court in which the same shall have 
been brought, every such trader shall 1^ deemed to have committed 
an act of bankruptcy from the time of the service of such summons ; 
and any such creditor or creditors may sue out a fiat against him, 
and proceed thereon in like manner as against other bankrupts. 

And by sect. 11, if any decree or order shall have been pronounced in 
any cause depending in any court of equity, or any order made in any 
matter of bankruptcy or lunacy against any such trader having 
privilege of parliament, ordering him to pay any sum of money, and 
he shaM disobey the same, the peTsoik entitled to receive such sum, or 
interested in enforcing the payment thereof, may apply to the court to 
fix a peremptory day for the payment, which shall accordingly be 
fixed by an order for that purpose ; and if such trader, being personally 
served with it eight days before the day therein appointed, shall neglect 
to pay the same, he shall be deemed to have committed an act of 
bankruptcy from the time of the service thereof. 

By the 42 Geo. 111. c. 144, a member of parliament is declared in- 
capable of sitting and voting in the House of Commons during twelve 
calendar months from the issuing of a fiat against him, unless within 
such period the fiat be superseded, or the creditors who may prove 
under it be paid in full. And if within that period the fiat be not 
superseded, or the creditors paid in full, the commissioners are to cer- 
tify the same to the speaker, and the election is thereupon declared 
void. 


IV, The Petitioning Creditor’s Debt. 

By the 6 Geo. IV. c. 16, § 15, it was provided that no commission 
should issue, unless the single debt of the petitioning creditor (or of two 
or more persons being partners) amounted to 100/. or unless the debt 
of two creditors amounted to 1^/., or unless the debt of three or more 
creditors amounted to 2001. But now, by the 5 & 6 Viet. c. 122, ^ 9, 
the amount of the debt or debts of any creditor or creditors petitioning 
for a fiat in bankruptcy shall hereafter be as follows : — The single debt 
of such creditor for of two or more persons being partners) petitioning 
for the same shall amount to 50/. or upwards ; and the debt of two 
creditors so petitioning shall amount to 70/. or upw^ards ; and the 
debt of three or more creditors so petitioning shall amount to 100/. 
or upwards. And every person who has given credit to any trader 
on valuable consideration for any sum payable at a certain time, 
which time shall not have arrived when such trader committed an act 
of bankruptcy, may so petition or join in petitioning as aforesaid, 
whether he shall have any security in writing or otherwise for jpuch 
sum, or not. 

If a creditor to the requisite amount receive, after notice of an act of 
bankruptcy, a sum in part liquidation of his debt, this does not pre- 
clude him from suing out a fiat ; because the payment is void, and the 
original debt remains in full force. 
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A debt consisting of promissory notes of the bankrupt^ pur- 
chased previously to the act of bankruptcy from the payee by the 
petitioning creditor at the rate of 10s. in the pound, has I^n holden 
to be a good petitioning creditor’s debt. Yet where a banker became 
bankrupt, and a debtor of the estate had, after issuing of the fiat, pur- 
chased the bankrupt’s cash notes to the amount of the debt for much 
less than their nominal value, it was holden that, having obtained them 
subsequently to the bankruptcy, he could not set them off in an action 
brought against him by the assignees. But the distinction between these 
cases is evident and material; in the latter case, the purchase and 
set-off of the notes would be a fraud upon the remaining creditors ; in 
the former case, not. 

The petitioning creditor’s debt must be one for which, if payable at 
the time, an action at law could be maintained by and in the name of 
the petitioning creditor. Therefore the assignee of a bond cannot be 
a petitioning creditor. So a claim arising from merely equitable con- 
siderations (as, for instance, a decree for the payment of interest &c. in 
a suit for a specific performance) cannot constitute a good petitioning 
creditor’s debt, because no action at law can be maintained for the' 
recovery of it. Nor can a debt barred by the statute of limitations, for 
the same reason. Nor a debt founded upon an illegal consideration. 

A sum of money awarded by arbitrators is a good petitioning cre- 
ditor’s debt, until set aside for matter dehors ; provided the award do 
not appear bad on the face of it, or the deed of submission be not void, 
or the like. 

A debt due to an executor, even before probate ; a debt due from 
the bankrupt to his wife’s trustees ; a debt due to a surety ; a debt 
due upon a solicitor’s bill, even before taxation, or pending an order to 
tax it (at the risk, of course, of its being reduced upon taxation) ; a 
debt due on account, though not liquidated ; and the like, are all good 
petitioning debts, for the reason above given, namely, because the cre- 
ditor may maintain an action for them in his own name. 

A factor who has sold goods to the debtor in his own name, even 
although he has named his principal, is a good petitioning creditor (the 
principal not interfering), whether he sold upon a commission deZ credere 
or not ; for he might have sued for the amount in his own name. 

An uncertificated bankrupt may be a petitioning creditor, if his 
assignees do not interfere and claim the debt. 

Interest, even on a bill- of exchange, cannot be the subject of a 
petitioning creditor’s debt, unless expressed to be payable upon the 
face of the instrument ; for otherwise it is merely damages to be re- 
covered in an action, and not a debt in law. Therefore it cannot be 
added to the principal, to make up the amount required to constitute 
a petitioning creditor’s debt. Formerly it was holden not to be prove- 
able under the commission ; but now, interest on bills of exchange or 
promissory notes up to the time of suing out the fiat is allowed to be 
proved, by statute 6 Geo. IV. c. 16, § 57. 

Creditors who hold collateral securities for their debts, such as a 
mortgage, warrant of attornev, bill of exchange, or any other securitj. 
though of a higher nature than the original debt, may be petitiomiur 
creditors in respect of such original debt ; the taking or obtaming 
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securiQr being bolden not to be such an extinguishment of the original 
debt as to prevent the party suing out a fiat upon it. And although 
such collateral security be afterwards satisfied, as if the bill or bond 
be paid when due, this circumstance will not invalidate or afiect the 
fiat. A mortgagee may sue out a fiat, without giving up his security. 

A creditor who has taken his debtor in execution cannot be a peti- 
tioning creditor against him ; because his debt, in contemplation oi 
law, is satisfied, and he cannot maintain an action for the amount of 
it. But if he have not taken the debtor in execution, if he have merely 
proceeded against him in an action for a debt which of itself would 
be a good petitioning creditor’s debt, he may sue out a fiat of 
bankruptcy against him, either before or after he obtains judgment 
against him. If, however, the proceedings were for a cause of action 
sounding merely in damages (as, for instance, an action for a breach 
of promise of marriage) no petitioning creditor’s debt can actually oi 
impliedly exist until juagroent. 

An alien cannot be a petitioning creditor. 

An infant could not be a petitioning creditor, because he could not 
enter into the bond required upon suing out a fiat ; nor could he be one of 
several petitioning creditors, even although the others executed the bond. 
But as the bond may now be dispensed with, the matter may perhaps, 
in future, be decided differently. 

A husband cannot alone be the petitioning creditor, where the debt 
was due to his wife dum sola, or as executrix, but the wife must join 
in the petition. A husband may sue out a fiat of bankruptcy on 
a promissory note given to his wife dum sola; for the property in it 
vested in him solely upon marriage, and be might have sued upon it. 

One of several obligees or partners cannot alone sue out a fiat upon 
the bond or partnership debt respectively, but the others must join. 

A partner of the debtor cannot be a petitioning creditor against him, 
unless in cases where he might maintain an action against him for the 
amount of the debt. 

A creditor who has signed a composition deed, or been otherwise 
privy or assenting to it, may be a petitioning creditor; but he cannot 
set up the deed as the act of bankruptcy. 

The debt must be due from the bankrupt in his own right, and 
not in autre droit, as executor or the like. But it is no* objection 
that it is due to the petitioning creditor in autre droit, as executor or 
the like. 

The petitioning creditor’s debt must have accrued before the debtor 
ceased to be a trader, that is, either whilst he was in trade or before 
he entered into it; but whether in the way of his trade or not is wholly 
immaterial. And the debt must have accrued before the act of 
bankruptcy on which it is intended to found the fiat. Therefore, 
where a verdict was obtained against a trader before an act of bank- 
ruptcy, in an action for breach of promise of marriage, and judgment 
was not obtained until after the act of bankruptcy, it was holden that 
this did not constitute a good petitioning creditor’s debt. So where a 
person accepted an accommodation bill for a trader before an act of 
bankruptcy, and, after the act of bankruptcy, paid the amount to a 
third person to whom it was negotiated, this was holden npt to be a 
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good petitioning creditor’s debt; for, until payment, the acceptor wan 
but a surety for the bankrupt, and only became a creditor by bis 
payment, wKich being after tne act of bankruptcy could not create a 
good petitioning creditor’s debt. So, where the debt was contracted 
a^r tne arrest, and before the trader had lain in prison the requisite 
time, it was holden not sufBcient. 

In the case of bills of exchange or promissory notes, if the bill or 
note be given by the bankrupt before the act of bankruptcy, it is suf- 
ficient; and each assignment of it afterwards will have reference to 
the time when the bankrupt parted with it. Where a trader gave a 
creditor, in payment of a debt due to him, a bill drawn by him upon 
another person, and the trader committed an act of bankruptcy before 
the bill became due, or was even presented for acceptance, the bill was 
holden to be a good petitioning creditor’s debt, even although it ap- 
peared that subsequently to the fiat it was duly paid by the acceptor. 
Where a trader gave his promissory note for 200Z. to A before an act 
of bankruptcy, and A indorsed it to B after the act of bankruptcy, 
it was holden that B was a good petitioning creditor; and the same, 
where the note became due before the act of bankruptcy, and was 
indorsed to the petitioning creditor after it was due ana dishonoured, 
and after the act of bankruptcy. But the bill or note must be actually 
indorsed to the petitioning creditor before the suing out of the fiat, and 
must be proved to be so, for the fact shall not be presumed. 

In all cases, if a sufficient petitioning creditor’s debt exists at the time 
of the act of bankruptcy, the creditor's obtaining a security of a higher 
nature for it after the act of bankruptcy, such as judgment, bond, or 
other security, will not preclude him from suing out a fiat upon the 
original debt. 

Although the petitioning creditor’s debt must exist at the time 
of the act of bankruptcy upon which the fiat is to be grounded, yet, by 
6 Geo. IV. c. 16, § 19, no fiat shall be deemed invsuid by reason of 
any act of bankruptcy prior to the debt of the petitioning creditor, pro- 
vided there be a sufficient act of bankruptcy subsequent to such debt. 

And although the petitioning creditor’s debt must be due, that is, 
must have existence at the time of the act of bankruptcy, it is not 
necessary that it should he actually payable at the time; for, by 
§ 15, every person who has given credit to any trader upon valuable 
consideration for any sum payable at a certain time, which time shall 
not have arrived when such trader committed an act of bankruptcy, 
may so petition or join in petitioning as aforesaid, whether he shall 
have any security in writing or otherwise for such sum or not. But 
a debt, to be within this statute, must be payable at a time certain, 
either by express stipulation to that effect, or, it should seem, by the 
custom of the trade. 

A bill for lOOZ., not due at the time of the act of bankruptcy, but 
due before the holder petitioned for the fiat, has been holden to be a 
good petitioning creditor’s debt; although if a rebate of interest were 
to be made for the time it had to run when tbe act of bankruptcy was 
committed, it would of course be otherwise. 

If, after the adjudication of bankruptcy, the petitioning creditor’s debt 
is found insufficient in amount to support it, another debt may in soma 
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cases, be substituted, provided it shall not have been incurred anterior 
to the debt of the petitioning creditor. — 6 Geo. IV. c. 16, § 18. 

Upon a trader’s filing a declaration of insolvency^ a fiat may be is- 
sued upon the petition of the trader himself (paying the usual fee), as 
well as upon the petition of a creditor. And the lord chancellor may 
order the prosecution of the fiat in the Court of Bankruptcy, or in any 
district court ; and such court, upon the application of such trader, 
and proof of the trading and filing the declaration, or upon the appli- 
cation of a creditor or creditors to the requisite amount, and upon 
proof of the matters requisite to support a fiat, may make the adjudi- 
cation of bankruptcy, and all further proceedings shall be carried on 
in like manner as if the fiat had been issued and adjudicated upon on 
the petition of a creditor — 7 & 8 Vic. c. 96, § 41. 

V. Striking the jJocket, and Suing out the Fiat. 

The first thing to be done in order to procure a fiat is for the petition- 
ing creditor to make an affidavit of his debt, usually before a master 
in chancery, or a master extraordinary in the country ; which must de- 
scribe the bankrupt by name and residence accurately, and state him to 
be a trader generally, as “ linen-draper, dealer and chapman,” &c., and 
to have become bankrupt, and if for a country fiat, stating the place, and 
that it is more than forty miles from London. This affidavit is to be 
filed at the Bankrupt Office. 

The creditor was then required, by 6 Geo. IV. c. 16, § 13, to exe- 
cute a bond to* the lord chancellor, in the penalty of 200/., con- 
ditioned to prove his debt, as well before the commissioner as on any 
trial at law, should the fiat be contested, and that an act of bank- 
ruptcy had been committed by the debtor, and to proceed on the fiat. 
But now, by 5 & 6 Viet. c. 122, § 3, the lord chancellor is empowered 
to dispense with this bond, if he think fit. 

The affidavit being taken to the Bankrupt Office, the fiat is bespoke, 
and an entry of particulars made in the docket-book; which proceed- 
ings are termed striking the docket. 

The petition from the creditor to the lord chancellor for the fiat is 
then prepared by the clerks of the office ; and thereupon the lord 
chancellor, or the master of the rolls, or vice-chancellor, or one of 
the masters in chancery acting under the appointment of the lord 
chancellor for that purpose, signs the fiatj authorizing the petition- 
ing creditor to prosecute his complaint in the court to which it is 
directed. 

In case of competition between two creditors applying at the same 
time for a fiat, if both are equally prepared with all requisites, 
they draw lots for it; but if one applies for a fiat in town, and another 
for a fiat in the country, that whicn appears most advantageous to the 
creditors at large will be adopted. 

The fiat, when signed, was formerly filed by the solicitor at the 
registrar’s office ; which, in the case of London fiats, was required to 
be done within seven days from the date thereof ; and if London fiats 
were not prosecuted within fourteen days, or country fiats within 
twenty-eignt dayp after their respective dates, they were supersedable, 
unless from circumstances it was impossible to prosecute them within 
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that time. The fiat was deemed prosecuted when the advertisement de- 
claring the bankruptcy appeared in the Gazette, or, under circum- 
stances, when the party was declared bankrupt. But now, by 6 Sc 6 
Viet. c. 122, § 4, every fiat in bankruptcy shall, after the granting 
thereof, be forthwith issued and transmitted by the secretary of bank- 
rupts to the court to which it is directed, and be forthwith opened, unless 
such court in its discretion think fit to postpone the opening thereof. 
Provided, that if such fiat be not opened by the petitioning creditor 
within three days after it shall have been so transmitted, or within such 
extended time as shall be allowed by the said court, such court is 
hereby authorized to open such fiat, at any time within fourteen days 
then next follorvingy upon the application of any other creditor to tne 
amount required to constitute a petitioning creditor, and to adjudicate 
thereon, upon the proof of the debt of such creditor and of the o^her 
requisites to support such fiat. Provided always, that no such fiat 
shall be issued to the petitioning creditor, or his attorney or agent. 

When the fiat is issued, the solicitor applies to the registrar for an 
appointment to open the fiat; who, in the presence of the solicitor, 
allots the fiat by ballot to a commissioner, and writes the name of such 
commissioner upon the face of the fiat; and the solicitor then arranges 
with the commissioner for the meeting to adjudicate. 

The time may be enlarged for opening a fiat, on affidavit that the 
petitioning creditor intends to prosecute the same, and that there is no 
composition pending or intended, and no connivance with the bank- 
rupt. A person w ho has thus sued out a fiat and failed to pro- 
secute it within the time limited, is not allow^ed to sue out a new fiat 
without the special leave of the court; and, by the practice at the 
Bankrupt Office, any other solicitor is after that period preferred to the 
one who struck the first docket. 

One effect of a creditor suing out a fiat of bankruptcy against his 
debtor is, that he thereby elects to proceed for his debt under the fiat, 
and not by action at law, and relinquishes his proceedings by action, 
if he has taken any. In such a case the Court of Review, upon petition, 
will enjoin the creditor from proceeding on the action if necessary, or 
discharge the debtor if he be in custody ; but a court of law will not 
interfere in such cases. 

By 5 & 6 Viet. c. 122, § 5, whenever any fiat in bankruptcy shall 
have issued against any person, and it shall be proved to the satisfac- 
tion of the court authorized to act in the prosecution of such fiat that 
there is probable cause for believing that such person is about to quit 
England, or to remove or conceal any of his goods or chattels, with 
intent to defraud his creditors, unless he be forthwith apprehended, it 
shall be lawful for such court to issue a warrant, directed to any person 
or persons such court shall think fit, whereby such person or persons 
shall have authority to arrest the person named in such fiat by his body, 
and also to seize his books, papers, moneys, securities for moneys, 
goods, and chattels, wheresoever he or they may be found, and him and 
mem safely keep until the expiration of the time allowed for opening 
such fiat, or until such person shall be adjudged bankrupt, and be 
thereon dealt with under such fiat according to the laws relating to 
bankrupts. Provided always, that it shall be lawful for any person 
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arrested upon any such warrant, or for any person whose books, moneys, 
goods, or chattels have been seized under any such warrant, to apply 
at any time a^r such arrest or seizure to such court for an order or 
rule on the petitioning creditor named in such fiat to show cause why 
the person arrested should not be discharged out of custody, or why 
his bool^, papers, moneys, securities for moneys, goods, and chattels, 
should not be delivered up to him; and it shall he lawful for such 
court to make absolute or discharge such order or rule, and to direct 
the costs of the application to be paid by either party. Provided, that 
any such order may be discharged or varied by the Court of Review, 
on* application thereto by either party dissatisfied with such order. 

Maliciously suing out a Fiat , — If the petitioning creditor fails in 
proving the matters necessary to support the fiat, and it appears that 
the fiat was taken out fraudulently or maliciously, the injured trader 
may, if he please, bring a special action for maliciously suing out the 
fiat, in which he may recover considerable damages. 

Auxiliary Fiats , — As in some cases it is convenient to have meet- 
ings for the proof of debts or other matters in another part of the 
country than that in which the principal proceedings are carried on, 
or even sometimes in the same neighbourhood, to assist the principal 
commissioner, the lord chancellor is empowered to issue an auxiliary 
fiat for the proof of debts under 20/., and the examination of witnesses 
on oath, or for either purpose. But now the court is empowered 
to direct a deputy registrar to take proof of debts and examination 
of parties or witnesses. — 7 & 8 Viet. c. 90, f 03. 

VI. Opening the Fiat, and Declabing the Partt Bankrupt. 

At the time appointed for opening the fiat, the petitioning creditor 
attends with his solicitor and the witnesses, to swear to his debt and 
prove the trading and act of bankruptcy. 

The commissioner may summon before him any person whom he 
believes capable of giving any information concerning the trading or 
act of bankruptcy, and may require any person so summoned to produce 
any books, papers, deeds, writings, and other documents in his custody, 
possession, or power, which may appear necessary to establish the same, 
and may examine such person upon oath by word of mouth or by 
interrogatories in writing ; and every person so summoned shall incur 
such danger or penalty for not coming before the commissioner, or for 
refusing to be sworn and examined, or for not fully answering to his 
satisfaction, or for refusing to sign or subscribe his examination, or for 
not producing any books, papers, or documents, as is provided as to 
persons summoned after the adjudication of bankruptcy. 

Evej^ witness summoned to attend before the commissioner shall 
have his necessary expences tendered to him, in the same manner as 
is required upon the service of a subpoena in an action at law. 

Though the evidence at this first and opening meeting is entirely 
private and ex-parte, it is both the practice and duty of the com- 
missioners to inquire minutely into the fairness of the petitioning cre- 
ditor’s debt, and the manner in which it arose, as well as the fact of 
trading and the act of bankruptcy. Every witness must be a com- 
petent witness, with reference to the matter he is called upon to prove, 
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according to the rules of evidence in the courts of common law* Proof 
of the petitioning creditor’s debt is the only exception, which is proved 
by the petitioning creditor himself. 

The petitioning creditor ou^ht to attend in person to prove his* 
debt ; and even the circumstance of bis residing at a distance of eighty- 
five miles from the place of meeting has been held not to be a suf^ient 
ground to excuse his personal attendance. But, under circumstances of 
ill health or of great distance, the commissioners are now in general 
inclined to dispense with his personal attendance, and to allow proof 
to be made by his affidavit. Where the petitioning creditor died be- 
tween the striking of the docket and the opening of the fiat, his executors 
were allowed to depose to the debt. The deposition of the petitioning 
creditor’s debt is filed with the proceedings; and therein it ought to 
appear that the debt was still due at the time of the deposition, and if 
it consists of bills of exchange, that they were indorsed to him before 
the act of bankruptcy. 

The proof of trading should also be established by the personal 
examination of a competent witness who is not a creditor; but this 
also has been dispensed with, and an affidavit thereof admitted. 

The same may be said of the proof of the act of bankruptcy ; 
but it is doubtful if an affidavit alone would be admitted if the appli- 
cation for that mode of proof were opposed. Strict legal proof is 
required ; so that if the act of bankruptcy consists of a fraudulent con- 
veyance, proof thereof by the subscribing witness, or by evidence of 
the bankrupt’s hand- writing in the signature of the deed must be Uiade^ 
If intention forms the principal ingredient in the act of bankruptcy, 
such facts must be stated from which the intent can be fairly inferred. 

The bankrupt cannot be called upon, nor is he admissible, as a wit- 
ness to prove either the petitioningcreditor’s debt, the trading, or the act 
of bankruptcy; though what the bankrupt said at the time of his com- 
mitting the act of bankruptcy is receivable as evidence, as evincing the- 
intent with which the act was committed. So neither can the wife of 
the party be examined to prove any of the requisites to support a fiat. 
Neither is a creditor a good witness to prove either the trading or the. 
act of bankruptcy. But although the act of bankruptcy ought not iter 
be proved by a creditor, yet if the objection be not taken before the 
commissioner at the first meeting, it cannot afterwards be urged, 
either in a civil or criminal proceeding, as an objection to the fiat. 

The petitioning creditor. and witnesses having been sworn and ex- • 
amined sign their respective depositions, which are signed also by the 
commissioner in the margin. 

If, upon this examination, the commissioner is satisfied that there 
is a good petitioning creditor’s debt, and a sufficient trading and act 
of bankruptcy, he adjudges the party to be bankrupt, and subscribes, 
the memorandum of adjudication. But if he is not satisfied with the 
proof of either, another private meeting may be appointed for the 
purpose of proving it. . . 

It is discretionary with the commissioner whether counsel shall be 
allowed to attend on behdlf of the bankrupt to contest the adjudication 
of bankruptcy; and even in extreme cases all the lord chaiteclW 
M ould do was to recommend ahem to hear counsel on the shhjcct. : . ‘ 

5 F 
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tf the bankrupt dk before tbe bankruptcy is declai^edi the 6at cannot 
be proceeded with ; but his death after adjudicationdoes not affect it. 

Upon the adjudication of bankruptcyi the commissioner signs a war- 
TMt of ieiznre of the bankrupt’s enacts ; and formerly, by 6 Oeo. IV. 
c. 16, § 26, the oomnussioner was required to cause notice of the ad- 
judication to be fortkwitk published in the London Gaaette, appoint- 
ing the public meetings to receire the proof of debts, and to take 
the banl^pt’s surrender and examination, the last of which meetings 
was to be on the/orty-sscond day after such publicatton in the Gazette. 
Bat now by 6 & 6 Viet c. 122, § 28, it is enacted, That, before notice 
of the adjudication of bankruptcy shall he given in tne London 
Gazette, and at or before the time of putting in execution the warrant 
of seizure, a duplicate of the adjudication shall be served on the person 
so adjudged bankrupt, personally, or by leaving the same at his usual 
place of abode or business ; and such person shall be allowed five days 
from the service of such duplicate to show cause to the court authorized 
to act in the prosecution of the fiat against the validity of such adjudi- 
cation. And if such person shall, within the time allowed, show to 
the satisfaction of such court that the petitioning creditor’s debt, ^rading, 
and act of bankruptcy, or that any or either of such matters, are insuf- 
ficient to support such adjudication, and upon such showing no other 
creditor’s debt, trading, and act of bankruptcy sufiicicnt to support 
such adjudication, or such of the said last-mentioned matters as shall be 
requisite to support such adjudication in lieu of the petitioning creditor’s 
debt, trading, and act of bankruptcy, or any or eitner of such matters 
which shall be deemed insufficient in that behalf, as the case may be, 
shall be proved to the satisfaction of such court, such court shall 
thereupon cause a memorandum in writing to be filed with the pro- 
ceeding under such fiat that such adjudication is annulled^ and the 
same shall thereby be annulled accordingly. But if at the expiration 
of the said time no cause shall have been shown to the satisfaction of 
such court for the annulling of such adjudication, such court shall 
forthwith, after the expiration of such time, cause notice of such adju- 
dication to be given in the London Gazette, and shall thereby appoint 
two public sittings of such court for the bankrupt to surrender and con- 
fiMrm, the last of which sittings shall be on a day not less than thirty 
and not exceeding smty days from such advertisement, and shall be 
the day limited tor such surrender. 

If, however, the bankrupt be desirous of expediting the proceedings, 
it is provided, that if he snail, after such adjudication, and before the 
expiration of the time so allowed for showing cause as aforesaid, sur- 
ren^r to such fiat, and give his consent, testi&d in writing under his 
hand brfore su^ court, to such adjudication, and that the same may be 
advertized, such court, .after such consent so given as afSresaid, shall 
forthwidi cause notice of such adjudication to be advertized, and ap- 
point the sittings for the bankrupt to surrender and conform in manner 
aforesaid. — § 28. 

If the bankrupt means to dispute the a^udication of bankruptcy, he 
may present a petition to the Court of Review, praying the reversal 
thereof, as we shall hereafter show more particularly when we come 
to treat of the rescinding or annulling of *nata. 
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But, by sec. 24, if the bankrupt shall not (if he w4i« the 

United Kingdoni at the date of the adjudication), ivifbib^wontyHifie 
days after the advertisement of the bankruptcy in the Londob' Q^tte, 
or (if he were in any other part of Europe at the date of the adjudicar 
tion) within three months after such advertisement, or (if he were else- 
where at the date of the adjudication) within twelve months after such 
advertisement, have commenced an action, suit, or other proceeding to 
dispute or annul the fiat, and shall not have prosecuted the same with 
due diligence and with effect, the Gazette containing such advertise- 
ment shall be condusive evidence in all cases as against such bankrupt, 
and, in all actions at law or suits in ^uity brought by the assignees tor 
any debt or demand for which such bankrupt might have sustained 
any action or suit had he not been adjudged bankrupt, that suph person 
so adjudged bankrupt became a bankrupt before the date and suing 
forth of such fiat, and that such fiat was sued forth on the day on 
which the same is stated in the Gazette to bear date. 

And by sect. 25, in the event of the death of any witness deposing to 
the petitioning creditor’s debt, trading, or act of bankruptcy, under 
any fiat in bankruptcy already issued or hereafter to be issued, the de- 
position of any such deceased witness, purporting to be sealed with the 
seal of the Court of Bankruptcy, or a copy thereof purporting to be sp 
sealed, shall in all cases be receivable in evidence of the matters tbemn 
respectively contained. 

And by sect. 26, if the assignees commence any action or suit for 
any money due to the bankrupt’s estate before the time allowed by this 
act for the bankrupt to dispute the fiat shall have elapsed, any defendant 
in any such action or suit shall be entitled, after notfoe given to the 
assignees, to pay the same or any part thereof into the eourt in which 
such action or suit is brought; and all proceedings with respect to the 
money so paid into court shall thereupon be stayed until the tiaue 
aforesaid shall have elapsed. And if within that time the bankrupt shall 
not have commenced such action, suit, or other proceeding ae aforesaid, 
and prosecuted the same with due diligence, the money Isball be paid 
out of court to the assignees; but otherwise shall abide the event of 
such action, suit, or other proceeding as aforesaid, and upon such event 
shall be paid out of eourt, either to the assignees or the person adjudged 
bankrupt, as the court shall direct. And after such payiuent m made 
into court, it shall not be lawfiil for the person sp apyudged bankrupt 
to proceed against the defondant for recovery of the same moneyr* , 

The commissions at this meetfog also signsa snnmous fo the bmhr 
rupt to surrender, which must bo either left fpr him at hjs usual plu^ 
of abode, or personally served upon him in case ^ is in prison. A|t the 
hack of the summons is a memorandum, which, when he surreudeao 
himself, is filled up and signed by the commissioner, and operates Ufa 
protection from arrest till his final examination. The banknipt may 
surrender himself at any meeting, even at the private meeting for the 
adjudication of bankru^y, if he know cf it, and thereby obtain the 
benefit of such protection ; but he need not surrender until the day 
limited in the advertisement, or till such further time as his surrender 
may be adjourned to bjr 

The official assignee is 


the court. 
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immediately ttfter the adjudication, by instrument under his hand and 
seal, which is filed of record in the Court of Bankruptcy, and a cer* 
tificate thereof under seal of the court is delivered to such assignee 
by the registrar upon application* 

VII. Seizubb of the Bankhupt’s Propertt bt thb Messbkger. 

The commissioner, as before observed, at the time of the adjudication 
mf bankruptcy, signs a warrant of seizure of the bankrupt’s effects, 
which is directed to a messenger^ who, by 6 Geo. IV. c. 16, § 27, is 
authorized to break open any house, chamber, shop, warehouse, door, 
trunk, OF chest . of the bankrupt, where the bankrupt or any of his pro- 
perty shall be reputed to be, and to seize upon the body or property 
of the bankrupt; and if the bankrupt be in prison or in custody, he may 
seize any property belonging to him (necessary wearing apparel only 
excepted) either in his own possession or in that of any other person 
in the prison or place where he is in custody. And by sections 28 
and 30, provision is made for seizing the bankrupt’s property in Ireland 
and Scotland. 

Under the 6 Geo. IV., however, the commissioner’s warrant did 
not empower the messenger to break open any house to search for the 
bankrupt’s goods, other than the house of the bankrupt. When, there- 
fore, property of the bankrupt was suspected to be concealed in any 
house, premises, or other place not belonging to the bankrupt, it was 
necessary to apply to justices of the peace, who, by the 29th section, 
were authorized to grant a search warrant for that purpose. But now, 
by6& 6 Viet. c. 122, § 30, in all cases where it shall be made to appear 
to the satisfaction of the court authorized to act in the prosecution of any 
fiat in bankruptcy, that there is reason to suspect and believe that 
property of any bankrupt is concealed in any house, premises, or other 
place not belonging to such bankrupt, such court is hereby directed and 
authorized to grant a search warrant to any person appointed by the 
court in which the adjudication against such bankrupt snail have been 
made; and it shall be lawful for such person to execute such warrant 
according to the tenor thereof, and such person shall be entitled to 
the same protection as is allowed by law in execution of a search war- 
rant for property reputed to be stolen or concealed. 

Obstructing the messenger in the execution of the commissioner’s 
warrant is punishable as for a contempt of the court of chancery. And 
any person indemnifying another against the consequence of turning 
a messenger out of possession commits a contempt ; and it is no justi- 
fication of his resistance, that the warrant was illegal. 

If the messenger seize property not in fact belonging to the bank- 
rupt, the owner has his remedy for damages against the messenger by 
action at law in the mode pointed out by and subject to the regulations 
contained in the 6 Geo. IV. c. 16, §§ 81, 82, 44, and 90. 

yill. Proof of Debts. 

1. What Debts are proveable. 

In general, all debts may be proved under a fiat, for which, if pav- 
able at the time, the creditor might have had his remedy against the 
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bankrupt either at law, in equity, or otherwise, in his own name or in 
the name of another. It must be a debt the amount of which is either 
actually ascertained, or which may be readily ascertained by com- 
putation without the intervention of a jury; and not a claim merely 
sounding in damages, and those unliquidated, as for breach of an agree- 
ment or of a covenant (unless it be a covenant for payment of money) or 
the like, even althougli such covenant &c. be secured by a penalty. 

It must be a debt due by and from the bankrupt ; so that if a party, 
after the fiat is sued out, has paid money to the assignees by mistake, 
his remedy would only be against them personally, and not by proof 
under the fiat. 

A debt due from the bankrupt as agent for a third party is not 
proveable. . 

An actual existing debt, though liable to be defeated by a subse- 
quent contingency, is nevertheless proveable prior to the happenins: of 
such contingency ; but the payments of the dividends may be so regu- 
lated as to secure the estate in the event of the money having to be re- 
funded on the happening of the contingency. 

If a creditor had agreed to receive part of his debt in lieu of the 
whole, provided that part were paid by a certain day, and it was not 
then paid, the entire original debt is proveable. But if it were agreed 
to allow discount in case of prompt payment, it has been decided that 
the debt must be proved minus the discount. 

A debt barred by the Statute of Limitations cannot be proved ; but 
if the termination of the six years fall subsequent to the issuing of the 
fiat, the statute will then cease to run, and the debt is not barred. 

A debt tainted with usury, or arising out of any illegal transaction, 
trade, or consideration, or due to an alien enemy, cannot be proved ; 
and, indeed, it may in general be said, that all objections whicn would 
operate against the recovery of a debt either at law or in equity are 
equally available in bankruptcy. A debt, however, contracted abroad 
for goods contraband in England is nevertheless proveable, unless the 
seller were an actual participator in the act of smuggling them into 
this country. 

A debt of his testator may be proved against the estate of a bank- 
rupt executor, if he had acknowledged assets ; so against that of a 
trustee who had misapplied the trust funds to his own use. So also 
against an executor mr a legacy, or upon an order in chancery for 
payment of money. 

If the bankrupt has, prior to his bankruptcy, agreed to give a certain 
price for land, the contract not being completed by possession &c., the 
seller, upon the bankruptcy happening, may, upon petition to the Court 
of Review, obtain an order for liberty to re-sell the land, and may prove 
against the estate of the bankrupt for the difference in value. 

Whether the party seeking to prove would, but for the intervention 
of bankruptcy, nave been ooliged to have sued in the name of his 
assignor or in his own name, makes no difference ; although it is other- 
wise with regard to the petitioning creditor’s debt, as such. 

The debt must be existing as a debt at the date of the fiat, though 
it may not be payable till a future period. . It must be within the defi- 
nition, 4ehitum in jyrmenti^ though solvendum in future. 
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Formerly a debt, in order to be proveable under a fiat^ must not only 
bave been due, but actually before the act of iMtnkraptcy. 
By the 7 Geo. I. proof upon bills, bonds, notes, or other securities 
was permitted, allowing a rebate of interest ; and afterwards by the 
49 Oeo. III. this was extended to all persons giving credit before the 
bankruptcy. These provisions are now consolidated in the 6 Geo. IV. 
c. 16, tne olst section of which enacts, that any person who shall have 
given credit to the bankrupt, upon valuable consideration, for any 
money or other matter or thing whatsoever which shall not have 
become payable when such bankrupt committed an act of bankruptcy, 
and whether such credit shall have been given upon any bill, bond, 
note, or other negotiable security, or not, shall be entitled to prove 
such debt, bill, bond, note, or other security, as if the sum was payable 
presently, and receive dividends equally with the other creditors, de- 
ducting only thereout a rebate of interest for what he shall so receive, 
at the rate of five per cent, to be computed from the declaration of a 
dividend to the time such debt would nave become payd!>le. 

And, by the 47th section of the same act, all debts contracted 
before the date of the fiat may be proved, where the creditor had no 
notice cf the act of hankrwptcy. That section enacts, that every person 
with whom the bankrupt shall have really and bond fide contracted 
any debt or demand before the issuing the fiat, shall, notwith- 
standing any prior act of bankruptcy committed by such bankrupt, be 
admitted to prove the same, and be a creditor under such fiat, 
as if no such act of bankruptcy had been committed, provided such 
person had not, at the time the same was contracted, notice of any act 
of bankruptcy committed. That is to say, every debt or demand 
arising fide before the issuing of the fiat, and without knowledge 
on the part of the creditor of any act of bankruptcy committed by the 
debtor, may be proved. Thus, if goods be sold to be paid for bv a 
bill at four montns, and no bill is given, the debt maybe proved bemre 
the expiration of the four months. And even if the debt is contracted 
after notice of an act of bankruptcy previously committed, the creditor 
is not prevented from proving his debt, if it be not the act of bank- 
ruptcy on which the fiat is founded, for that is the act to which the 
words of the statute are constructively confined. Nor is it necessary 
that a debt, to be proveable, should contracted while the bankrupt 
was in trade. 

Servant^ Wa^es. — By the 6 Geo. IV. c. 16, clerks and servants were 
entitled to be paid no? months wages m full, if so much were due at the 
time of issuing the fiat, and mi^t prove for the remainder ; but work- 
men by the piece and weekly labourers were not held to be included 
within this enactment. Now, by 5&6 Viet c. 15^ §28, when the 
bankrupt shall bave been indebted at the time of issuing the fiat against 
him to any servant dr clerk in respect of wages or salary, it shall be 
lawful fiw the court authorized to act in the prosecution cf such fiat, 
t^n proof thereof, to order so much as shall be due, not exceeding 
three months wages or salary, and not exceeding SOL, to be paid to 
such servant or clerk out of the estate of such bankrupt, and such 
servant or clerk shall be at liberty to piove under the %t for any sum 
exceeding such last-mentioned amount. And by 4 29f tiie court is 
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authorized to order zo much as shall be du]e» n0t eooce$ding, 4()9*9 to be 
paid to any labourer or workman out of the estate, and such, labourer 
or workman shall be at liberty to proye under the fiat for any sum ex- 
ceeding such last-mentioned amount. > . 

Apprentice Fees, — Where ai^ person shall be an apmontice to 
a bankrupt at the time of issuing the fiat, the issuing of such fi^t 
shall be and enure as a complete discharge of the indentures ; and if: 
any sum shall have been realty and bond pde paid by or on the behalf 
of such apprentice to the bankrupt as an apprentice fee, it shall be 
lawful for the commissioners to order any sum to be paid to or fpr 
the use of such apprentice which they shall think reasonable, regard 
being had to the amount of the sum so paid, and to the time during 
whi(m such apprentice shall have resided with the bankrupt previous to 
the issuing of the. fiat. — 6 Geo. IV. c. 16, § 49. 

Bent, — After an act of bankruptcy, while goods are on the premises, 
even though the messenger is in possession, a landlord may distrain. 
But by 6 Geo. IV. c. 16, § 74, it is provided, that no distress for rent 
made and levied after an act of bankruptcy upon the goods or effects of 
any bankrupt (whether before or after the issuing of the fiat) shall be 
available for more than one yearns rent^ but the landlord or party to 
whom the rent shall be due shall be allowed to come in as a creditor 
under the fiat for the overplus of the rent due, and for which the dis- 
tress shall not be available. 

A landlord cannot prove and distrain also for the same rent. 

Bonds, — A covenant or bond to pay a sum at a certain time, 
though the time fall after the bankruptcy, constitutes a debt proveable, 
subject to a rebate of interest. But if it be to pay on demand or re- 
quest, and no request or demand had been made before bankruptcy, 
there is no breach of the covenant or debt due before the fiat which is 
proveable. A covenant to do a thing, the breach of which will only 
entitle the other party to such dainages as a jury will assess, will not 
induce a proveable debt, unless the damans ne so ascertained before 
the bankruptcy ; in which event the proof will be founded upon the 
verdict of the jury and the consequent judgment thereon. As we shall 
have occasion to treat more hereafter upon the subject of contingent 
debts, we shall in this place only further observe, that the interest and 
principal to be provea on bonds must not exceed the amount of the 
penalty, and that in case the creditor be* only an assignee (which gives 
nim an equitable, but not a legal title) both assignor and assignee must 
join in the proof. 

Bills of Exchange and Promissory Notes, — In all cases where a 
bankrupt would be liable, either as acceptor, drawer, or indorse of a 
bill of exchange, or as maker or indorser of a promissory note, to an 
action at the suit of the holder, supposing the bill or note to be due 
and not paid, the holder may prove upon the estate for the amount of 
it, whether due or not. But whatever would operate as a defence to 
or in reduction of such liability, either at law or in equity, will equally 
operate to the exclusion or diminution of such proof. The want, 
therefore, of a proper stamp is an objection ; and so is the want of due 
notice of dishonour to the bankrupt or his assignees, or the giving 
for its payment, or the compounding for it, i/nthout the bahkru^’s OT 
the assignees’ assent, where such assent is necessary. 
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It has been observed, that a debt payable on notice and demand can* 
not be proved unless demand or notice had been given or made before 
tlie banKruptcv. Where, however, by the bankrupt’s promissory note 
both principal and interest were payable three months after notice, 
and interest had been paid on the same for two years before the bank- 
ruptcy, notice was presumed, and the debt held to be proveable, al- 
though no notice was proved to have been actually given. 

An accommodation bill in the hands of the party accommodated can- 
not of course be proved against the bankrupt who accommodated him ; 
and if there are other bills of the like nature in the hands of the assig- 
nees to which the same party is liable, the whole will be treated as 
nullities, and the cash balance only taken into account. But where A 
lent his indorsement to B (the drawer of the bill), and C (the acceptor) 
became bankrupt the day before the bill became due, and A was after- 
wards obliged to take it up, A was allowed to prove against C’s estate. 
So if B haa been bankrupt, even although A had not paid it till after 
the bankruptcy, for A would be a surety within the 62d section ol* the 
6 Geo. IV. c. 16, which we shall refer to hereafter. 

Where there have been mutual accommodation acceptances, and one 
of the parties becomes bankrupt, the solvent party must actually pay 
the cross acceptances before he can prove the amount against the 
bankrupt’s estate ; though it was formerly otherwise. 

These observations do not apply where bills drawn or accepted for 
accommodation get into the hands of parties w^ho have paid value for 
them ; and where two houses are bankrupt, and there are such bills 
outstanding which may be proved against both estates, there can be 
no proof as between the two houses, unless there be a surplus after sa- 
tisfying the holders of the bills. Notice that the bills are accommo- 
dation bills does not affect the right of a holder who has paid value j 
and he may prove such bill against the estate of each party to it. re- 
ceiving dividends only to the full amount of the bill. 

The holder of a bill may prove against the estate of each party to 
it ; and if either of the parties be solvent, he may prove against one 
and bring an action against the other; but he can only receive on the 
whole 20«. in the }>ound. Provided the bill w'ere in existence before 
the fiat, a party uaing it up afterwards may prove it ; or if, when it 
gets into his hands, it be already proved, he may have the benefit of the 
proof. If any part of the bill has been received by the holder before 
proof, he can only prove for so much as remains due ; and even a divi- 
dend declared, though not paid, must be deducted. 

If a surety accept a bill and become bankrupt, and the original 
debtor pay part of the debt, the creditor can only prove to the amount 
of the residue. And if a debt be proved, and the creditor state that 
he holds bills Ac. as security, and any part of them be paid, the 
amount so paid must be expunged, so that he cannot receive future 
dividends for the whole amount, even though he would not altogether 
get 20s. in the pound if the dividends were continued to be paid on 
Uie whole amount originally proved. But if proof be made on the bills, 
and any other party to it pay any dividend subsequently to proof, the 
proof ia not expunged, and he may receive dividends on the %vhole up to 
m. in the pound altogether. 



If any assignee or indorsee give an under yalue ibr tlie bills (as^ Ibr 
instance, JO^. in the pound for them), he may proTO for their full 
amount, provided at the time of his acquiring them they were in fhe 
hands of a party entitled to. prove under the Mt. ^ ^ ^ 

Formerly interest was not allowed on bills &c« unless the bill itsetf 
so stipulated. Now, however, it is provided by the 6 Geo<^ IV. c. 

§ 61, that in all future fiats against any person liable upon any bill of 
exchange or promissory note whereupon interest is not reserved, oveiv 
due at the issuing of the fiat, the holder shall he entitled to prove for 
interest, to be cmculated to the date of the fiat, at such rate as is 
allowed by the Court of King’s Bench in actions upon such bills or 
notes. 

Costs of protests, commission, re-exchange, ^c. incurred before the 
fiat, may now be proved. 

Bamagen, Costs, — ^The 6 Geo. IV. c. 16, § 58 provides, that if 
any plaintiff in any action at law or suit in equity, or petitioner in 
bankruptcy or lunacy, shall have obtained any judgment, decree, or 
order against any person who shall thereafter become bankrupt for anv 
debt or demand in respect of which such plaintiff or petitioner shaft 
prove under the fiat, such plaintiff or petitioner shall also be entitled 
to prove for the costs, although such costs shall not have been taxed 
at the time of the bankruptcy. 

Personal actions may be brought either for claims sounding in debt,* 
which may be proved, or for claims sounding in damages, which may 
not. Where a verdict is before the bankruptcy, and the judgment 
after, the amount of the verdict, and also the costs given by the jndg- 
ment, may be proved, if the action were for debt. If the action wero 
for damages only, neither the damages nor costs are proveable. 

if the fiat issue after the first day of term, and judgment is signed 
subsequently in the same term, even in the instance of an action for 
damages, as the judgment has relation to the first day of term, the 
whole is proveable. In an action for debt, if both verdict and judg* 
ment were after the bankruptcy, the debt is proveable, but not the costs* 
But if for damages, then neither is proveable. 

Judgment of nonsuit, or judgment on a verdict for defendant, is not 
proveable till the judgment is signed and the costs are taxed. 

Annuities. — By the 6 Geo. IV. c. 16; § 54, it is provided, that any 
annuity creditor of a bankrupt, by whatever assurance the same be 
secured, and whether there were or not any arrears of such annuity due 
at the bankruptcy, shall be entitled to prove for the value of" such 
annuity; which value the commissioner shall ascertain, regard beiii^ 
had to the original price given for the said annuity, deducting tliere^t^ 
from such diminution in the value as shall have been caused by the lapse 
of time since the grant thereof to the date of the fiat. 

A bond conditioned for the payment of a sum of mon^ at the deidh 
of the obligor, with interest in the mean time, is not an annuity withtii 
the meaning of this act: an annuity is where the principal is altogethei^ 
sunk, and a mere annual sum payable. 

Mutual Ddfts and Credits . — Where there has been mutual credit 

f iven by the bankrupt and any other person, or where there are mutnulr 
ebts b^ween the bankrupt and any other person, the commisriotieie 

5 o 
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riiall state the acooant betsreen and one debt or denaand may be 

set against another^ notwithstanding any prior act of bankruptcy before 
die credit giTen to or the debt contracm; and what shall appear due 
on either side on the balance of such account, and no more, shall be 
claimed or paid on either side respectively ; and every debt or demand 
hereby made proveable against tbe estate the bankrupt may also be 
set off in manner aforesaid against such estate, provided that the 
person claiming the benefit of such set-off had not, when such credit 
was given, notice of an act of bankruptcy committed. — § fiO. 

Contingent Debts. — If any bankrupt shall, before the issuing of the 
fiat, have contracted any debt payable upon a contingency which shall 
not have happened before the issuing of such fiat, the person with whom 
such debt has been contracted may, if he think fit, apply to the com- 
missioners to set a value upon such debt, and the commissioners arc 
required to ascertain the value thereof, and to admit such person to 
prove the amount; or if such value shall not be so ascertained before 
the contingency shall have happened, then such person may, after such 
contingency shall have happened, prove in respect of such debt, and 
receive dividends with the other creditors, not disturbing any former 
dividends; provided such person had not, when such debt was con- 
tracted, notice of any act of bankruptcy committed. — § 56. 

Bottomry and Respondentia Bonds^ and Policies of Insurance. — The 
obligee in any bottomry or respondentia bond, and the assured in any 
policy of insurance, shall be admitted to claim, and, after the loss or 
contingency shall have happened, to prove bis debt or demand in 
respect thereof, and receive dividends with the other creditors, as if the 
loss or contingency had happened before the issuing the fiat against 
such obligor or insurer. And the person effecting any policy of insu- 
rance upon ships or goods with any person as a subscriber or under- 
writer becoming bankrupt, shall be entitled to prove any loss to which 
such bankrupt shall be liable in respect of such subscription, although 
the person so effecting such policy was not beneficially interested in 
such ships or goods> in case the person or persons so interested is not 
or are not within the United Realm. — § 53. 

Proof by Sureties. — The 6 G eo. IV. c. 16, § 62 provides, that any 
person who at tbe issuing the fiat shall be surety or liable for any debt 
of the bankrupt, or bail for the bankrupt, either to the sheriff or to the 
action, if he shall have paid the debt, or any part thereof in discharge 
of the whole debt, (although he may have paid the same after the fiat 
issued), if the creditor shall have proved his debt under the fiat, shall 
be m^titled to stand in the place of such creditor as to the dividends 
and all other rights under the said fiat which such creditor possessed 
or would be entitled to in respect of such proof ; or if the creditor shall 
not have proved under the nat, such surety or person liable, or bail, 
shall be entitled to prove his demand in respect of such payment as a 
debt under the fiat, not disturbing the former dividends, and may 
receive dividends with the other creditors, although he may have 
become surety, liable, or bail as aforesaid after an act of bankruptcy 
Committed; provided that such person had not, when he became such 
ipety or bail or so liable as aforesaid, notice of any act of bankruptcy 
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Every person who has made himself legally liable for the Mraent of 
such a debt^ or who accepts or draws or vemi indorses a lau for the 
accommodation of a trader who becomes bankrupt before payment is 
a surety within the meaning of this act. But, to bring a case within 
this section, the debt must be a subsisting debt at the issuing of the fiit, 
and therefore it must not be for an uncertain amount of damages. The 
surety must also pay or satisfy the debt before he can prove for it. If 
the debt be already proved by the pnncipal creditor, then he shaiU 
stand in his place with regard to such proof. 

The repealed act 49 Geo. III. c« 191, § 8, was held not to extend to 
a surety payment of an annuity^ except so far as related to arrears 
at the date of the fiat. But now, by 6 Geo. IV. c. 16, § 55, it is pro* 
vided, that it shall not be lawful for any person entitled to any annuify 
granted by any bankrupt to sue any person who may be collateral 
surety for the payment, until such annuitant shall have proved under the 
fiat for the value of such annuity, and for the payment (arrears) thereof. 
And if such surety, after such proof, pay the amount proved, he shall 
be thereby discharged from all claims in respect of such annuity. And 
if such surety shall not (before any payment of the said annuity subse* 
quent to the bankruptcy shall have become due) pay the sum so proved, 
he may be sued for the accruing payments, until such annuitant shall 
have been paid or satisfied the amount so proved, with interest thereon 
at the rate of four per cent per annum from the time of notice of such 
proof, and of the amount thereof being given to such surety. And 
after such payment, such surety shall stand in the place of such annui- 
tant in respect of such proof, to the amount so paid. And the certifi- 
cate of the bankrupt shall be a discharge to him from all claims of such 
annuitant or of such surety. Provided, that such surety shall be entitled 
to credit, in account with such annuitant, for any dividend received by 
such annuitant under the fiat before such surety shall have been folly 
paid or satisfied the amount so proved as aforesaid. 

Proof by Creditors holding Securities * — The 6 Geo. IV. c. 16, § 108 
provides, that no creditor having security for his debt, or having made 
any attachment, in London or any other place, of the goods and diattels 
of the bankrupt, shall receive upon any such security or attachment 
more than g rateable part of suen debt, except in respect of an exe- 
cution or extent served and levied by s*eizure upon, or of any mor^ge. 
or lien upon any part of the property of such bankrupt before l£e 
bankruptcy : provided, that no creditor, though for a valuable consider- 
ation, who shall sue out execution upon any judgment obtained by 
default, confession, or nil dicit, shall avail himself of such executfon 
to the prejudice of other fair creditors, but shall be paid rateably with 
such creditors. 

If a creditor hold the bankrupt’s security alone, then he cannot prove 
without giving up the security; but it is not necessary, if another is 
security with the bankrupt. If he give up his security and prove, he 
cannot afterwards retract his prooCand retake his security. If ^ie 
prove without discovering his security, the proof may be expunged. 

By an order of Lord I^ughborough, 8th March, 1794, it is ordOv^d^ 
that, upon application to the commissioners by any person idaiiyil yg to 
be mortgagee of any part of the bankrupt’s estate or effects, the 



788 BwAt 

tioners shall inquire whether such person is a morl^eeei and for what 
consideration, and under what circumstances ; and if ine commissioners 
shall find that such person is a mortgagee of any part of the bankrupt’s 
estate or effects, and no sufficient objection appear to his title to the 
sum claimed by him under the mortgage, they shall then proceed to 
take an account of the principal, interest, and costs due upon such 
mortgage, and of the rents and profits received by such mortgagee, if in 
possession; and that the commissioners do then cause due notice to be 
given in the London Gazette and in such other of the public papers as 
they shall think fit, when and where the said mortgaged premises are 
to be sold before them, or by public auction at any other place, if they 
shall so think fit, and that such sale be made accordingly; and that 
all proper parties should join in the conveyance to the purchaser, as the 
commissioners should direct. And it was farther ordered, that the 
moneys arising from such sale should be applied, in the first place, in 
payment of the expences attending such sale, and then in payment and 
satisfaction of what should be found due to such mortgagee for principal, 
interest, and costs, and that the surplus, if any, be paid to the assignees; 
but in case the moneys arising from such sale should be found insuffi- 
cient to pay what should be found due to such mortgagee, then that such 
mortgagee should be admitted a creditor under tn^e fiat for the defi- 
ciency, and receive dividends rateably with the rest of the creditors, but 
BO as not to disturb any dividends already made. And for the better 
making of such inquiry, and taking of such account as aforesaid, and 
making a title to such purchasers, it was further ordered, that all parties 
should be examined by the commissioners upon interrogatories or other- 
wise, and should produce to the commissioners, upon oath, all deeds, 
papers, and writings in their custody or power relating to the estate and 
effects of the bankinipt, as the commissioners should direct. 

The commissioners can only oixler a sale of the creditor’s security 
when he applies for that purpose, or consents: they cannot dispose of 
bis security without his consent; they can only sell the equity of re- 
demption. In calculating the sum to which the mortgagee is entitled, 
if the security be insufficient to satisfy the debt, the commissioners 
^ allow interest only to the date of the fiat ; but if sufficient, the assignees 
can only redeem by payment of interest up to the time of ^demotion. 

The sale must be conducted by the solicitor to the fiat. The costs 
of the sale &c. must be paid out of the produce. The mortgagee 
himself cannot bid without leave of the court ; and the solicitor who 
conducts the sale will not be allowed to purchase in any way. If he 
do, the sale will be set aside. 

Equitable mortgagees must, in the first instance, apply to the Court of 
Review by petition for an order declaring them suen, and that a sale 
may take place. The preceding observations as to legal mortgagees 
will, with this exception, equally apply to equitable mortgagees. Fur- 
ther it may be observed, that equitable mortgagees being constituted by 
the deposit of some kind of title deeds, if the mortgagee has no 
written memorandum describing the terms of his deposit, it is the in- 
, variable rule that he shall pay the costs of his petition. If he has such 
a memorandum, then, as in legal mortgages, the costs come out of the 
pro4u£e of the sale. 
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The pledge of ^oods by way of security i» in general liable to the 
same rules as equitable mortgages. If a creditor has also a s^urity 
of a third person for the bankrupt’s debt, he may prove for the whole 
debt, and recover what he can also from the surety, though he will not 
be allowed to receive more than 20s. in the pound in the whole. 

2. The Mode of Proof 

By whom . — ^The 6 Geo. IV. c. 16, § 46 directs, that at the several 
meetings appointed by the commissioners as before noticed, and at 
every other meeting appointed for proof of debts (whereof ten days 
notice shall have been given in the London Gazette), eveiy creditor 
may prove his debt by his own oath. And all bodies politic and public 
companies incorporated or authorized to sue or bring actions, either 
by charter or act of parliament, may prove by an agent, provided ho 
swear that he is such agent, and that he is authorized to make such 
proof. And if any creditor live remote from the place of meeting, he 
may prove by affidavit sworn before a master in chancery, ordinary or 
extraordinary ; or if he live out of England, by affidavit sworn before 
a magistrate of the place where he resides, and attested by a notary 
public, British minister, or consul. And no creditor shall pay any 
contribution on account of any such debt. Provided, that it shall be 
lawful for the commissioners to examine upon oath, either by word of 
mouth or by interrogatories in writing, every person claiming to prove 
a debt, or to require such further proof, and examine such other per- 
sons in relation thereto, as they shall think fit. 

# And the 34th section of the 1 & 2 Wm. IV. c. 56 directs, that any 
creditor may make proof of his debt by affidavit sworn before the judge 
or commissioners of the Court of Bankruptcy, or before a master in 
chancery ordinary or extraordinary, or, if such creditor live out of 
England, by affidavit sworn before a magistrate where such creditor 
shall be residing, and attested by a notary public, British minister, or 
consul ; subject nevertheless to such rules and orders touching the per- 
sonal attendance of any creditor to make such proof according to the 
existing laws and practice in bankruptcy as the Court of Review, with 
consent of the lord chancellor, shall make and direct. 

And by tl^^ Geo. IV. c. 16, § 43, the agent who effects a policy 
may prove «noss on the estate of the underwriter if his principal be 
abroad; otherwise an agent cannot in general prove, unless specially 
authorized by act of parliament, or by consent, or under special cir- 
cumstances. And to enable one person to prove on behalf of several^ 
special circumstances and the leave of the court are necessary. 

A collector of taxes may prove for the amount due, on satisfying the 
commissioners of his appointment. And as against a parish officer or 
tax collector, one of the inhabitants may be allowed to prove on behsdf 
of the parish. 

Trustees and cestuique trusts should join in the proof. 

A guardian, or even a person in care of a lunatic, though not rega<p 
larly appointed, may, oh petition, be allowed to prove. 

So executors and administrators must prove on behalf of their respec- 
tive estates, producing the probate of the will or letters of administramn. 

The assignee of a bankrupt creditor he also joining, should prove. 
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If tbe bankrupt be a sole executor or trustee, he may prove against his 
own estate on obtaining an order ih^iu the court, which will guard against 
the misapplication of the dividends by ordering It to be paid into court. 
If he be jointly such, the co-executor or co-trustee should prove. 

The assignee of a chose in action may prove, the original assignor 
joining. And one partner may prove on behalf of the paitnership. 

When and where . — Proof can be made at one of the two public 
meetings, or at any other appointed by the commissioners for that 
purpose uuder the 46th section already alluded to. No time is, in 
fact, limited for proving. If, indeed, a dividend has been declared 
before a creditor prove, his coming in to prove thus late will not dis- 
turb the prior declaration of dividend, but he will, on the next divi- 
dend, be brought up equal to those who have received the first. So it 
after a final dividend is declared, any further assets come in, he will 
receive a dividend equal to that which creditors have received who 
proved in the first instance, as far as the assets will allow. But where 
the assignees of a bankrupt creditor apply late to prove, greater indul- 
gence is shown to them, and sometimes a dividend declared will be 
stayed in the payment, so as to place them on a footing with the other 
creditors. 

Form of Proving . — In general, the party must attend personally 
before the commissioner, and sign a deposition on oath that the debt is 
due. Where a creditor is disabled by age or imbecility from proving 
his debt, the commissioners will, in general receive such other 
evidence of it as is satisfactory to them. Any other creditors, or the 
assignees, or the bankrupt himself, may take objections to prooy^. 
The 1 & 2 Wm. IV. c. 56, § 34, already alluded to, also points out the 
form of proof in other cases ; and where the creditor resides abroad, 
the affidavit of debt must be attested by a notary, the mere swearing it 
before the British consul not being sufficient. A false oath as to the 
debt subjects the party to the consequences of perjury. All securities 
for the debt should be exhibited. 

Where Claims may he entered . — Where the formalities required for 
proof cannot be procured in time, an agent or clerk or other person 
may enter a claim for the debt ; the advantage of which is, that the 
assignees -will be bound to retain sufficient in hand to p^ that creditor, 
on nis afterwards substantiating his proof, a dividen ^equal to what 
those who have already proved shall receive. So if the amount of the 
debt cannot be immediately ascertained, a claim will be allowed to be 
entered for the probable amount. 

Of the Privilege of Creditors from Arrest . — A creditor attending 
to prove, or the petitioning creditor attending the commissioners for 
the purpose of watching the progress of the fiat and proposing himself 
as assignee, is privileged from arrest; and if arrested, the Court of 
Review will order his discharge, and sometimes order the party aiTest- 
ing him to pay all the consequent costs. 

8. Effect of Proof 

By proving the creditor relinquishes all right of action against the 
bankrupt, and all securities must be given up, if the bankrupt alone 
be the party bound, unless they be such as mortgages, pledges, and 
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propertyon which he has a lieoi which, as we have already seeiit he 
may procare to be sold, and may prove for the balance of hie ddbt^ 

And by 60eo. IV. c»16, i69, no creditor who has brought any 
action or instituted any suit against the bankrupt in resp^ of a 
demand prior to the bankruptcy, or which might have been proved as 
a debt under the fiat, shall prove a debt, or nave any claim entered 
upon the proceeding, without relinquishing isuch action; and in case 
the bankrupt shall be in custody at the suit of such creditor, he shall 
not prove or claim as aforesaid, without giving a sufficient authority 
in writing for his discharge ; and the proving or claiming a debt shall 
be deemed an election to take the benefit of the fiat with respect to the 
debt so proved. But such creditor shall not be liable to the payment, 
to such bankrupt or his assignees, of the costs of the action so relin- 
quished. And where such creditor shall have brought any action or 
suit against the bankrupt jointly with any other persons, his relin- 
quishing such action shall not affect the action against such other 
persons. Provided also, that any creditor having so elected to prove 
or claim, if the fiat be afterwards annulled, may proceed in the 
action as if he had not so elected. 

What is deemed an election to come in under the fiat, is a question 
of considerable nicety. Being chosen assignee, without having proved, 
is no election to come in. 

Proving under a separate fiat against one of two partners or obligors 
does not prevent the creditor from suing the other ; but he cannot sue 
both, unless he give an indemnity to the bankrupt against the costs and 
consequences of the action. Jf a creditor have two distinct and separate 
demands, arising on distinct contracts, his proving as to one does not 
preclude him from suing for the other. 

If, having securities which he gives up, a creditor proves, but after- 
wards discovers they were of greater value than he was before aware of, 
he will not be allowed to retract his proof, and resume his securities. 

Proving under a fiat does not preclude the creditor from subse- 
quently contesting the validity of the fiat. 

Expunging or reducing Proofs , — By the 6 Geo. IV. c. 16, § 60, it 
is enacted, that whenever it shall appear to the assignee, or to tw'o or 
more creditors who have each proved debts to the amount of twenty 
pounds or iip^rds, that any debt proved under the fiat is not justly 
due either in w’hole or in part, they may make representation thereof 
to the commissioners, who may summon before them and examine 
upon oath any person who shall have so proved, together with any 
person whose evidence may appear material either in support of or in 
opposition to any such debt; and if the commissioners, upon the evi- 
dence given on both sides, (or if the person who shall have so proved 
as aforesaid shall not attend to be examined, having been first dtily 
summoned, or notice having been left at his place of abode) shall be 
opinion that such debt is not due either wholly or in part, they shall' 
be at liberty to expunge the same, either wholly or in part. Provided^ 
that such assignees or creditors requiring such investigation sbail^ 
before it is instituted, sign an undertaking to pay such costs aa tfa^ 
commissioners shall adjudge, such costs to be recovered by petitiMr 
Provided also, that such assignees or creditors may apply m the &iel 
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instance by petition to the lord chanoellor (now to the Coart Review)^ 
or that either party may petition against the determination of the 
commissioners. 

A creditor concealing the fact of his having securities, is a good 
ground to expunge his proof; and fraud is generally a sufficient reason. 
So if the creditor die, leaving the bankrupt a legacy the debt proved 
may be reduced to the extent of the legacy. 

IX. The Choice and Appointment op Assignees. . 

1. Official Assignees. 

The 1 & 2 Wm. IV. c. 66, § ^ enacts, that a number of persons not 
exceeding thirty (being merchants, brokers, or accountants, or persons 
who have been engaged in trade) shall be chosen by the lord chancellor 
to act as official assignees in bankruptcies prosecuted in the Court 
of Bankruptcy, one ot whom shall in all cases be an assignee of each 
bankrupt’s estate and effects, together with the assignee or assignees 
chosen by the creditors. And by 5 &6 Viet. c. 122, § 48, the lord 
chancellor is empowered to appoint persons of a similar description, 
not exceeding thirty, to act as official assignees in bankruptcies pro- 
secuted in the country, with the same rights, powers, privileges, and 
exemptions, as those appointed under the former act. 

And all the personal estate and effects, and the rents and profits of 
the real estate, and the proceeds of sale of all the estate and efects real 
and personal, of the bankrupt, shall in every case be possessed and 
received by the official assignee alone, save where it shall be other- 
wise directed by the lord chancellor, or by the court acting in the pro- 
secution of the bankruptcy if authorized so to do by any general or 
other order of the lord chancellor, and whether such official assignee 
be appointed under the l&2Wm. IV. or the 5&6Vict. And all 
stock in the public funds or of any public company, and all moneys, 
exchequer bills, India bonds, or other public securities,* and all bills, 
notes, and other negotiable instruments, shall be forthwith transferred, 
delivered, and paid by such official assignee into the Bank of Eng- 
land, to the credit of the accountant in bankruptcy, to be subject to such 
order, rule, and regulation for the keeping of the account of the said 
moneys and other effects, and for the payment and delivery in, invest- 
ment, and payment and delivery out oi the same, as the lord chancellor, 
or as the Court of Review, or judge or commissioner of the Court of 
Bankruptcy, if authorized so to do by any order of the lord chancellor, 
shall direct. And if any such assignee shall neglect to make such trans- 
fer, delivery, or payment, he shall be liable to be charged in the same 
manner as is provided in cases of neglect by assignees to invest money 
in the purchase of exchequer bills when directed so to do. Pi-ovidcd 
always, that until assignees shall be chosen by the creditors, such offi- 
cial assignee shall be enabled to act, and shall be deemed sole assignee, 
— 1 &2 Wm. IV. C.56, §22, and 5&6 Viet. c. 122, § 48. 

But the official assignee is not to interfere with the assignees chosen by 
the creditors in the appointment or removal of a solicitor or attorney, 
or in directing the time and manner of effecting any sale of the bank- 
8 estate or effects* — 5 h 6 Viet. c. 122, § 49* 
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No official assignee shall be darned personally resppnstblie or liable 
for any act done by him or by his order or authority in the execution 
of^his duty as such official assignee, by reason of tlie petitioning ere^^ 
ditor’s debt, trading, and act of bankruptcy, or of any or either of 
such matters, being insufficient to support toe adjudication of bank* 
ru^cy. — ^ 54* 

Pourteen days before a final dividend shall be advertised under any 
bankrupt's estate, there shall be sent by the official assignee to each 
creditors’ assignee a Debtor and Creditor account between the official 
assignee and such estate, showing also the moneys remaining uncoi«- 
lected under such estate, and the cause of such moneys remaining an* 
collected ; a copy of which account shall be delivered to any creditor 
who shall apply for the same and have proved or claimed a debt 
under such fiat, upon his applying for the same to the official assignee, 
and to any other person, such person, not being a creditor, paying such 
sum, not exceeding 2^. 6#?., as shall be settled by the court authorized 
to act in the prosecution of such fiat. — 5 

There shall be paid by the official assignee of each bankrupt’s estate 
administered in the country, the like sums as by the 1 &2Wm. IV. 
are directed to be paid by the official assignee of each bankrupt’s estate 
administered* in the Court of Bankruptcy; and such sums shall be 
placed by the accountant in bankruptcy to the like accounts respec* 
lively, and be subject to the like orders and directions of the lord 
chancellor.— r§ 56. 

By General Orders of the Court of Bankruptcy, the official assignees 
are each required to find sureties to the extent of 6000/. ; and they 
must not, either directly or indirectly, carry on any trade or business 
or hold any other office or employment. They are divided equally 
among the six commissioners ; each of whom appoints his appro>*^ 
priate assignees to act in rotation under the several bankruptcies pro«» 
secuted before him. Each official assignee is to obey the instructions of 
his commissioner and of the Court of Review. 

The official assignee is directed to pay into the Bank of England 
all moneys as soon as they amount to 100/., and to deliver an account 
therewith ; and he, must deposit in the Bank of England, to the credit 
of the accountant in bankruptcy, all bills, notes, and other negotiable 
instruments (except unaccepted bills, wlrich he must first present for 
acceptance), as soon as he receives them ; and he must give due notice 
of ail dishonoured bills. 


2. The Creditors* Assignees. 

Who may he chosen .- — An assignee is a mere trustee for the creditors. 
He need not be a creditor. Being a party to a composition deed (which 
was the act of bankruptcy relied on), though it precluded him from being 
petitioning creditor, has been held not to prevent his being assignee. : 
The bankrupt cannot be assignee ; nor can the solicitor to the fiat. 
Nor should any person be chosen who has an interest adverse to ^ 
general benefit of the creditors. But the creditors may choose whom i 
they please, though the Court of Review may appoint an agent or 
inspector to see that justice is done by him. The number of assigoeei^- 
is, unlimited. 

6 H 
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Wheuj wlverey kow^ and hy whom chosen. — Formerly, In niirsuance 
of the 6 Geo. lY. c. 16, ^ 61, assignees were chosen at we second 
meeting ; butnow, by the 20th sectionof 1 &2 Wm. IV. c.66, the choice 
must be made at ihejvcst meeting, or at an adjournment thereof. 

All creditors who have proved debts to the amount of 10/. and 
upwards shall be entitled to vote ; and also any person authorized by 
letter of attorney (upon proof of the execution mereof, either by affi- 
davit before a master in chancery, ordinary or extraordinary, or by oath 
before the commissioners vivA voce, and in case of creditors residing 
out of England, by oath before a magistrate where the party resides, 
duly attested by a notary public, British minister, or consul) ; and the 
choice shall be made by the major part in value of the creditors. Pro- 
vided, that the commissioners may reject any person chosen who shall 
appear to them unfit ; and upon such rejection a new choice shall be 
made. § 61. An appeal, however, lies from their decision. 

The bankrupt himself may be chosen if he has been allowed to prove 
a debt of sufficient amount ; and so may a creditor on a voluntary bond, 
though he cannot receive dividends till all other creditors are paid in full. 
The number of creditors present is immaterial : if only one be present, 
he may choose himself. If the commissioner, through mistake, reject 
a proof which is afterwards substantiated, and it would have been suf- 
ficient to turn the choice, the choice may sometimes be opened ; as it 
has also been where, from the number of creditors attending to prove, 
some were unable to substantiate their proofs in time. 

The assignee, when chosen, must sign his acceptance of the trust at 
the foot of the memorandum of his appointment made and signed by 
the commissioner. 

Removal of Assignees . — The 1 &2Wm. IV. c. 56, § 36, enacts, 
that the Court of Review shallhave power to remove any assignee of 
any estate ; and the order of such court thereupon shall be final and 
conclusive to all intents and purposes, and not subject to any review 
by the lord chancellor or otherwise. 

Fraud exercised in the appointment is a sufficient ground for re- 
moval ; and, on directing a new choice, it is entirely open, although 
only one of several assignees is objected to. Any misconduct or 
even laches in the execution of their trust is sufficient to ask for their 
removal. So also if they purchase the bankrupt’s property for their 
own use. 

By General Order, 8th March, 1794, in case an assignee shall be- 
come bankrupt, such bankrupt assignee shall be removed ; and on the 
death or bai^ruptcy of an assignee, upon application made to the 
major part of the commissioners named in the commission, signed by 
one or more of the creditors who have proved their debts and are en- 
titled to vote for assignees, the commissioners shall cause due notice to 
be given, in the London Gazette and in such other of the public 
papers as they shall think fit, of the time and place when and where 
they shall proceed to the choice of a new assignee in the room and 
ste^ of the deceased or bankrupt assignee. 

So actu^ insolvency or comjmunding with creditors, or a continual 
mtdence abroad, is a ground for removal. 

An assignee may be removed at his own instance, but he must pay 
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the costs attendant thereon^ and indemnify as to all actions jieiidiilg 
or against him. If be be removed for the convenience of the estate, 
he will not have to pay the costs, but, on the contrary, will be entitled to 
the costs entailed on him thereby, and may retain thetn out of monejf 
in hand. 

X. Appointment of the Assignees, anb what Propebtt op the 
Bankrupt passes to them thereon. 

1. The Appointment, 

As soon as the assignees are chosen, if the commissioner approves of 
the choice, he signs their appointment, and also a certificate thereof. 
All the property of the bankrupt, real and personal, now vests in them 
together with the official assignee by virtue of the appointment, without 
any deed of conveyance whatever, except his copyhold and customary 
estates, of which the commissioner must make sale, as pointed out in 
6 Geo. IV. c. 16, § 68. 

The title of the assignees as to the real estate of the bankrupt vests 
in them at the date of their appointment; but their title as to tne per* 
sonal estate, after their appointment, relates back to the act of bank- 
ruptcy. The crown, not being bound by the bankrupt laws, in regard 
to any process at its suit, is only bound from the actual date of the 
appointment. Under the excise laws, certain utensils and materials 
are subject lo the lien of the crown in specified cases, notwithstanding 
bankruptcy. So the bankrupt’s goods are liable in the hands of the 
assignees for the arrears of taxes, provided that such arrears do not 
extend beyond a year’s amount. 

2. Wftat Property of the Bankrupt passes under the Appointment, 

The general rule is,> that all property of the bankrupt, real and per-; 
sonal, in possession, remainder, reversion, or choses in action, to which 
he was entitled at the time of the act of bankruptcy, or prior to the 
appointment, vests in the assignees by virtue of the appointment ; and 
his acts thenceforth, with remrence to this property, are considered, 
to all intents and purj;>oscs, as the acts of a stranger, subject to the 
exceptions which we shall hereafter point out. 

Beal Estates, — The 64th section of the 6 Geo. IV. c. 16 empowered 
the commissioners to convey, hy deed indented and enrolled, to the as- 
signees all lands, tenements, and hereditaments (except copyhold or 
customary hold) in England, Scotland, Ireland, or any of his majesty’s 
dominions, to which the bankrupt is entitled, and all interest therein 
to which he is entitled and of which he might have disposed, and all 
such lands, tenements, and hereditaments as he shall purchase, or as 
shall descend, be devised, revert to, or come to him before be shall 
obtain his certificate, and all deeds, papers, and writings respecting the 
same; providing also for the due registration of such deed when the 
same was necessary. But now the 1 A 2 Wm. IV. c. fi6, 4 26 enacts, 
that all such present and future real estate of the bankrupt as in the 
said act is directed to be conveyed by the commissioners to them by 
deed, shall vest ih the assignees hy virtue of their appointment^ without 
any deed of conveyance ; and that when any assignee shall die or be 
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removed, and a new esBi^ee be dufy appointed^ such of the aforesaid 
real estate as shall remain unsold or unconveyed shall, by virtue of 
such appointment, vest in such new assignee (either alone or jointly with 
the existing assignees, as the case may require) without any convey- 
ance. Provided, (a 27) that where any conveyance or assignment of 
any real or personal property of a bankrupt would require to be re- 
gistered, enrolled, or recorded in any registry office a certificate 
(as in the act described) of the appointment of the assignees shall be 
registered, which shall have the like effect ; and the title of any pur- 
chaser without notice of the bankruptcy, who shall have duly regis- 
tered, enrolled, or recorded his purchase deed previous to the registry 
hereby dii*ccted, shall not be invalidated unless the certificate of ap- 
pointment be registered as aforesaid within two months from the date 
of such appointment as regards the United Kingdom, and within 
twelve months from the date thereof as regards all other places. 

Advowsons, saleable offices, annuities, heriots, reliefs, and other 
incorporeal hereditaments will pass to the assignees. So a mere pos- 
sibility will pass ; but not such a possibility as that lands will come to 
the bankrupt by descent, unless they actually descend to him before he 
obtain his certificate. 

Estates Tail . — The sale of the estates tail of the bankrupt was pro- 
vided for by the 65th section of the 6 Geo. IV. c. 16 ; but that clause 
is repealed by the 3 & 4 Wm. IV. c. 74 (Fines and Recoveries Abo- 
lition Act), and other provisions are substituted, by which the com- 
missioners are empowered to dispose of such lands for the benefit of 
the creditors to a purchaser for valuable consideration, and to create 
by such disposition as large an estate as the tenant in tail could him- 
self have done if he had not become bankrupt ; and the rents and 
profits are in the meantime to be received by the assignees, who may 
proceed for the recovery thereof by action of debt, or may distrain for 
the same. 

CopyluMs . — By sect. 68 of the 6 Geo. IV. c. 16, the commissioners 
are empowered, by deed indented and enrolled in any court of record, 
to make sale of any copyhold or customaryhold lands, or of any in- 
terest to which the bankrupt is entitled therein, and thereby to entitle 
or authorize any person on their behalf to surrender the same for the 
purpose of a purchaser being admitted thereto. 

This conveyance is made direct by the commissioners to the vendee, 
which avoids the payment of a double fine to the lord. 

And by sect. 69, every person to whom such copyhold or customary 
lands or tenements shall be so sold, shall, before he enter into or take 
any profit of the same, agree and compound with the lords of the 
manors for fines, dues, and other services as theretofore usually paid, 
and thereupon the said lords shall, at the next or any subsequent manor 
court, grant unto such vendee the said copyhold or customary lands or 
tenements for such estate or interest as shall have been so sold to him as 
aforesaid, reserving the ancient rents, customs, and services, and shall 
admit him tenant of the same. 

Leaseholds . — The assignees may take leasehold property, or any 
agreement for a lease, if they think it beneficial, the term being vested 
iu the bankrupt till their acceptance. If they accept it, they of course 
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lecome liable to the covenants just as the bankrupt was, and he will 
not be liable to pay any rent accruing after the date of the fiat ; nor, 
if the assignees decline the same, will he be liable, in case he deliver up 
such lease or agreement to the lessor &c. within fourteen days after he 
shall have had notice that the assignees have declined. If the as- 
signees shall not, upon being thereto required, elect whether they will 
accept or decline such lease or agreement, the lessor &c. may apply by 
petition to the Court of Review, who will order them so to elect, and 
to deliver up such lease or agreement, in case they decline the same, 
and the possession of the premises, or make such other order as may 
seem fit. A surety, however, for the payment of the rent or the per- 
formance of the covenants is not thereby discharged. 

What is to be deemed an election to accept or reject the lease has 
always been a question of considerable nicety, and each case must de- 
pend upon its own peculiar circumstances. If the assignees decline the 
lease, they cannot maintain an action against the landlord upon a cove- 
nant in the lease to repurchase the fixtures at a valuation. And where 
it was agreed between the landlord and tenant that if the tenant should 
be desirous to build, the expence thereof should be deducted at so 
much per annum from the rent, and on the tenant’s bankruptcy the 
assignees rejected the lease, it was held that they must give up the 
property to the landlord without claiming any allowance for the money 
so expended by the tenant in building. (Exp. Ladd re Reyland, 3 Dea. 
& Ch.) If the assignees elect to take it, they cannot withdraw their 
determination ; but they may rid themselves from all responsibility by 
assigning to a pauper, even though it be avowedly for that purpose. 

Conditional Estates, given to the bankrupt by deed or will, pass to 
the assignees; and the equity of redemption in conditional estates 
created by him also belongs to the assignees. So where an estate is 
granted to the bankrupt defeasible upon the performance of a con- 
dition or happening of a contingency, the estate vests in the assignees 
until performance of the condition or happening of the contingency. A 
lease may be made, or a conditional estate may be given, so as to be 
void on the bankruptcy of the lessee or conditional tenant : but if a 
lease contain merely the usual covenant not to assign, it will, notwith- 
standing this clause, pass to the assignees. So may an annuity or 
interest be given by will, determinable by bankruptcy ; but its merely 
being given for personal support, and to be paid from time to time 
into his own proper hands, and not to any other person, and his receipt 
alone to be a sufficient-discharge,” will not prevent it from passing to 
the assignees. 

All powers which the bankrupt might legally execute (except that 
of nominating to a vacant ecclesiastical benefice) may be executed by 
his assignees. 

Personal Property . — By the 68d section of the 6 Geo. IV. c. 16, it 
is enacted, that the commissioners shall assign to the assignees, for 
the benefit of *the creditors, all the present and future personal estate 
of the bankrupt, wheresoever the same may be found or known, and 
all property which he may purchase, or which may revert, descend, be 
devised or bequeathed, or come to him, before he shall have obtained 
his certificate. And the commissioners shall also assign all debts due 
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or to be due to the bankrupt; and such assi^ment shall vest the 
property, rights and interest in auch debts in such assignees; and a:ter 
sucn assignment, neither the bankrupt nor any person daiming through 
or under nim shall have power to recover the same, or to make any 
release or discharge thereof; neither shall the same be attached as the 
debt of the bankrupt by any person according to the custom of the 
city of London or otherwise, but such assignees shall nave like remedy 
to recover the same in their own names as the bankrupt had. But 
now, by the 1 & 2 Wm. IV. c. 56, § 25, when any person hath been 
adjudged a bankrupt, all his personal estate and enects, present and 
future, which by the laws in force may be assigned by the commis* 
sioners, shall become absolutely vested in and transferred to the 
assignees by virtue of their appointment, without any deed of assign- 
ment for that purpose, as fully to all intents as if they were assigned by 
deed. And as often as any such assignee shall die, or be removed, 
and a new assignee be duly appointed, all personal estate vested in 
such deceased or removed assignee shall by virtue of such appointment 
vest in the new assignee (either alone or jointly with the existing as- 
signees, as the case may require) without any deed of assignment. 

By 6 Geo. IV. c. 16, § 112, the bankrupt may retain such wearing 
apparel as on his last examination he thinks fit to swear is necessary 
for him. 

All debts and choses in action due to the bankrupt pass to the 
assignees, whether payable immediately or infuturo, or by instalments. 
But accommodation bills in the hands of the party for whose accom- 
modation they were accepted will not pass, and therefore a trader may 
indorse and pay away such bills for value after an act of bankruptcy. 
In mutual accounts the balance only passes to the assignees. Debts 
due to another and assigned to the bankrupt pass to the assignees. So 
a legacy left to the bankrupt before he obtains his certificate passes to 
them. So the assignees may take the benefit of all contracts made by 
the bankrupt, as on the other hand they are bound by his agreements 
before the bankruptcy. 

The share of property which the bankrupt holds as joint tenant, or 
as tenant in common, passes to his assignees, and they in future hold it 
with the co-tenants as tenants in common. 

If the property be in a partnership, they take only such share as on 
a division the bankrupt would have been entitled to. 

And lastly, all future property acquired by the bankrupt prior to 
his obtaining his certificate passes to his assignees. The locality of the 
property is defined to be in England, Scotland, Ireland, or in any of the 
dominions, plantations, or colonies l^longing to his majesty, estates tail 
in England or Ireland, and personal, wheresoever it may be found. 

The Property of the Bankrupt in possession of Others , — The 
general rule is, that all property of the bankrupt which was in the 
possession of others at me time of the bankruptcy vests in the as- 
signees, subject to any lien or claim which the holders may legally have 
upon it ; and all property of the bankrupt's which was in his possession 
at the time of the bankruptcy, but whicn has come to the possession of 
others since, by conveyance, sale, payment, or otherwise, vests in the 
assignees free from all lien or claim which the holders may pretend to 



Bankruptcy, 199 

nave, x’he subject of lien has been already treated of in a 

part of the work. Property which the bankrupt had before liis . bank* 

ruptcy specifically appropriated to others does not pass to his assignees. 

As to stock in the puhliq funds^ the 6 Geo. IV. c. 16, § 80 jprorides/ 
that if any bankrupt shall have any government slock, lunds, or 
annuities, or any stock of any public company, either in England, Scot- 
land, or Ireland, standing in his name in his own right, it shall be lawful 
for the commissioners, by writing under their hands, to order all jiersons 
whose act or consent is thereto necessary, to transfer the same into the 
names of the assignees, and to pay all dividends upon the same to such 
assignees. 

As to goods purchased by the bankrupt but not delivered^ if they 
still remmn in the vendor’s hands, he has a lien on them for the price, 
which the assignees must satisfy before they can claim them ; and if 
the vendor has sent them to the vendee, before they actually come into 
the latter’s or his assignee’s possession, he may exercise his right of 
stoppage in transitu; which subject is already noticed ante, p. §94. 

Whether an execution against the goods of a trader has priority over 
the right of the assignees depends on whether they were seized prior to 
the act of bankruptcy. If so, even though the act of bankruptcy were 
on the same day, they may be sold under the execution, and the debt 
for which they were seized must be first paid before the assignees can 
lay any claim to them or their produce. 

Goods returned by a trader before the act of bankruptcy to the ven- 
dor who was a creditor, although not received or agreed to be accepted 
by him till afterwards, will not pass to the assignees, unless it were 
done by way of fraudulent preference. 

All property conveyed by the bankrupt voluntarily without valuable 
consideration passes to the assignees, and they may recover it And the 
6 Geo. IV. c. 16, § 73 enacts, that if any bankrupt, being at the time 
insolvent, shall (except upon the marriage of any of his children, or for 
some valuable consideration) have conveyed, assigned, or transferred 
any of his children, or any other person, any hereditaments, offices, fees, 
annuities, leases, goods, or chattels, or have delivered or made over to 
any such person any bills, bonds, notes, or other securities, or have 
transferred his debts to any other person or persons, or into any other 
person’s name, the commissioners shall have power to sell and dispose 
of the same. 

Lastly, if a bankrupt, knowing himself to be on the eve of bank- 
ruptcy, voluntarily give or assign goods, money, or other property to 
one creditor with a view of giving him a preference over others, such 
property may be recovered back by the assignees. It must be done 
with a view to give a preference, and voluntarily, and in contemplation of 
bankruptcy; otherwise a fair bond fide payment or transfer of property 
cannot be revoked. 

As regards payments by or to the bankrupt, the 6 Geo. IV. c. 16, 
§ 82 provides, that all payments really and bond fide made by the bank- 
rupt to any creditor before the date and issuing of the fiat (such payment 
not being a fraudulent preference of such creditor) shall be deemedvalid, 
notwithstanding any prior act of bankruptcy ; and all payments r^lly 
and bond fide made to any bankrupt before the date and imuing of the 
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shall be deemed notwitbstaading any prior act of bank*^^ 

mptcy; and such creditor shall not be liable to)refund the same io 
the assignees, provided the person so dealing had not, at the time of 
such payment by or to such bankrupt, notice of any act of bankruptcy 
by such bankrupt committed. 

As to conveyanceSy contractSy executionSy &c. subsequent to the act of 
bankruptcy, but without notice^ the 6 Geo. IV. c. 16, § 81 provided, that 
all such should be valid if made more than two calendar months before 
the date and issuing of the fiat. But the 2 & 3 Viet. c. 11, reciting 
that it is expedient that further provision should be made for the pro- 
tection of purchasers against secret acts of bankruptcy and fiats in 
bankruptcy, renders valid all conveyances by any bankrupt bond fide 
made and executed before the date and issuing of thlfiaty notwithstand- 
ing any prior act oi bankruptcy, provided the person to whom the 
bankrupt so conveyed had not at the time of such conveyance notice 
of any prior act of bankruptcy ; and further provides, that no purchase 
from any bankrupt bona fide and for valuable consideration, where 
the purchaser had notice at the time of such purchase of an act of 
bankruptcy by such bankrupt committed, shall he impeached by reason 
thereof unless the commission against such bankrupt shall have been 
sued out within twelve calendar months after such act of bankruptcy. 
And another statute of the same session, cap. 29, enacts, that aH con- 
tractSy dealingsy and transactions by and with any bankrupt really and 
bond fide made and entered into before the date and issuing of the fiat 
against him, and all executions and attachments against the lands 
and tenements or goods and chattels of such bankrupt bona fide 
executed or levied before the date and issuing of the gat, shall be 
deemed to be valid, notwithstanding any prior act of bankruptcy by 
such bankrupt committed ; provided the person or persons so dealing 
with such bankrupt, or at whose suit or on whose account such execu- 
tion or attachment shall have issued, had noty at the time of such con- 
tract, dealing, or transaction, or at the time of executing or levying 
such execution or attachment, notice of any prior act of bankruptcy 
by him committed. Provided also, that nothing herein contained 
spall be deemed or taken to give validity to any payment made by 
any bankrupt being a fraudulent preference of any creditor or creditors 
of such bankrupt, or to any execution founded on a judgment on a 
warrant of attorney or cognovit given by any bankrupt by way of such 
fraudulent preference. 

If payments are made to a bankrupt for a specific purpose, even with 
notice, being clothed with a specific trust, no property therein passes 
to the assignee ; and if the specific purpose fail, the bankrupt may 
repay the money. 

As a person having property of the bankrupt in his hands was for- 
merly liable for it to the assignees if he gave it up to the bankrupt,^ 
even without notice of the bankruptcy, and the bankrupt kept it back 
from the assignees, the 6 Geo. IV. c. 16, § 84 enacts, that no person or 
body corporate or public company, having in his or their possession or 
custody any money, goods, wares, merchandizes, or effects belonging 
to any bankrupt, shall be endangered by reason of the payment or 
delivery thereof to the bankrupt or his order, provided such person or 
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company had not^ at the time of such delivery or pa 3 rment, notice that 
such bankrupt had committed an act of bankruptcy. 

As to what is to be deemed notice, besides the ordinary instances in 
which a party is said to have either express or impli^ notice, the 
6 Geo. IV. c. 16, § SB provides, that the issuing of a &at shall be 
deemed notice of a prior act of bankruptcy (an act of bankruptcy having 
been actually committed before the issuing of the fiat) if the adjudica- 
tion of the person or persons against whom such fiat has issued shall 
have been notified in the London Gazette, and the person or persons 
to be affected by such notice may reasonably be pi’csumed to have seen 
the same. And by § 85, if any accredited agent of any body corporate 
or public company shall have had notice of any act of bankruptcy, 
such body corporate or company shall be thereby deemed to have had 
n'otice. 

Property of the Bankrupt's Wife, — A settlement on the bankrupt’^ 
wife before marriage, or after if in pursuance of prior articles, although 
she brought him no property, is good and valid against his subsequent 
assignees. But not so a settlement after marriage, unless made in pur- 
suance of some subsequently acquired property of the wife’s coming to 
him, or unless it was made without fraud before he entered into trade, 
and at a time when he was not indebted. As to the property of the 
wife which comes to the husband either on or after the marriage, we 
need only refer to our former pages, where the law of Husband and 
Wife is given, observing, that the assignees have the same interest 
which the bankrupt himself would take. 

Property in the possession, order, and disposition of the Banhnipt 
belonging to others, — By sec, 24, if a bankrupt, at the time he becomef 
bankrupt, shall, by the consent and permission of the true owner 
thereof, have in his possession, order, or disposition, any goods or 
chattels whereof he was reputed owner, or whereof he had taken upon 
him the sale, alteration, or disposition as owner, the commissioners 
shall have power to sell and dispose of tlie same. Provided, that 
nothing herein shall invalidate or affect any transfer or assignment of 
any ship or vessel, or any share thereof, made as a security for any 
debt or debts, either by way of mortgage or assignment, duly registered 
according to the ‘provisions of the Registry Acts, 

To bring a case within the statute, the property must consist of 
goods and chattels, and they must have been in his possession, order, 
or disposition as the reputed owner at the time of his bankruptcy, 
with the consent of the true owner. The cases which this definition 
lias given rise to are extremely numerous as well as subtle. The 
statute docs not, however, apply to property which the bankrupt holds 
as trustee or in autre droit. 

If the bankrupt has property in his possession of which he has 
obtained possession by fraud, that will not pass to his assignees, but 
may be reclaimed by the party defrauded. 

To the rule, however, that property of others in the possession of the 
bankrupt with the consent of the true owner passes to the assignees, 
there are certain exceptions. If it be held by him as trustee, or as 
executor, or as factor, or as an officer in a friendly society OBTolled 
according to law, or if it be placed in his hands for a specific purpose^ 

5 I 
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or it be in his hands as overseer, and be distinguishable from his own 
property, such property will not pass. 

3. Concealment and Discovery of the Bankrupt's Property, 

By § 120 of the 6 Geo. IV. c. 16, any person wilfully concealing any 
real or personal estate of the bankrupt, and who shall not within forty- 
two days after the issuing of the dat discover such estate to one 
or more of the commissioners or assignees, shall forfeit the sum of 100/. 
and double the value of the estate so concealed. And any person who 
shall, after the time allowed to the bankrupt to surrender, voluntarily 
discover to one or more of the commissioners or assignees any part of 
such bankrupt’s estate, not before come to the knowledge of the as- 
signees, shall be allowed five per centum thereupon, and such further 
reward as the major part in value of the creditors present at any meeting 
called for that purpose shall think fit, to be paid out of the estate re- 
covered on such discovery. 

As to the concealment of property by the bankj^ipt himself, see posty 
under the title of Bankrupts Examination, 

4. How the Property is to be Disposed of 

All the property of the bankrupt must be sold either before the 
commissioners or by public auction, as the commissioners may think 
most advantageous ; or the assignees may dispose of it or manage it 
in any other way they think proper, but then it will be at their own 
risk, and they will be liable always, at the instance of any non-consent- 
ing creditor, to show that they have dealt with it in the best manner. 
The sale should be duly advertised. No auction duty is payable on 
the sale of bankrupt’s property under the fiat. Neither the commis- 
sioners nor the assignees, the solicitor, the auctioneer employed, nor, 
as we have already seen, should any party intei'ested as mortgagee, bid at 
the sale, unless they obtain the consent of all the creditors or the leave 
of the court to do so, otherwise the sale is voidable, and are-sale will be 
directed at the costs of the party who may have so improperly bidden. 

Like all other vendors, the assignees must in general make out a 
good title before they can compel a completion of the contract. So 
where the title deeds cannot be delivered, the assignees must giye 
attested copies of them at the expence of the estate. In the covenant 
for production of deeds, they should take care to limit their liability to 
the time of their continuance in office. 

. By § 78 of the 6 Geo. IV. c.l6, the bankrupt may be ordered to 
join in all necessary conveyances. 

And, by § 87, no title to any real or personal estate shall be im- 
peached by the bankrupt, or by any person claiming under him, in 
respect of any defect in the suing out of the commission, or in any of 
the proceedings under the same, unless the bankrupt shall have com- 
menced proceedings to supersede the said commission, and duly pro- 
secuted the same, within twelve calendar months from the issuing 
thereof. 

The produce must be paid into the hands of the official assignee. 
If, after paying all debts, and interest on such as bear interest, and all 
expences of the fiat, there be a surplus, it must be paid over to the 
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bankrupt^ or to his real or personal representatives^ according to cir- 
cumstances. 

Management of Estate hy Bankrupt . — By 1 & 2 Wm. IV. c. 66, § 36, 
the assignees may, with the approbation of the proper subdivision 
court, appoint the bankrupt himself to superintend the management of 
the estate, or to carry on the trade for behoof of the creditors, and in 
any other respects to aid in administering the estate and effects as they 
may think best for the benefit of the estate. 

XI. The Bankhupt’s Surrender and Examination. 

We have already seen, that on the adjudication of bankruptcy the 
commissioner signs a notice thereof and summons to the bankrupt to 
attend the meetings, which is served upon him personally if in prison, 
or left at his place of abode. Under this summons he is not liable to 
any penalty for not surrendering himself until the day appointed for 
his surrender by the notice in the Gazette, or, in other words, until the 
second meeting ; though it is always prudent for him to surrender as 
early as possible, and afford every advantage which his estate can derive 
from his knowledge of the circumstances attending it. 

The bankrupt must, however, at all events, surrender himself to be 
examined before three o'clock on the day appointed, or he becomes 
guilty of felony. By 5 & 6 Viet. c. 122, if any person adjudged 
bankrupt, after the commencement of this act, shall not, upon tlie day 
limited for the surrender of such bankrupt, and before three of the clock 
of such day, or at the hour and upon the day allowed him for finishing 
his examination, after notice thereof in writing left at the usual or last 
known place of abode or business of such person, or personal notice in 
case such person be then in prison, and notice given in the London 
Gazette of the issuing of the fiat, and of the sittings of the court autho- 
rized to act in the prosecution of the fiat against him, surrender himself 
to such court, and sign or subscribe such surrender, and submit to be 
examined before such court from time to time upon oath ; or if any such 
bankrupt, upon such examination, shall not discover all his real and 
personal estate, and how, and to whom, upon what consideration, and 
when he disposed of, assigned, or transferred any of such estate, and 
all books, papers, and writings relating thereunto, (except such part as 
shall have been really and bond fide before sold or disposed of in the 
way of his trade, or laid out in the ordinary expences of his family) ; 
or if any such bankrupt shall not, upon such examination, deliver up 
to, the said court all such part of such estate, and all books, papers, 
and writings relating thereunto, as shall be in his possession, custody, 
or power, (except the necessary wearing apparel of himselfj his wife, 
and children) ; or if any such bankrupt shall remove, conceal, or em- 
bezzle any part of such estate to the value of 10/. or upwards, or any 
books of account, papers, or writings relating thereto, with intent to 
defraud his creditors ; every such bankrupt shall be deemed guilty of 
felony, and be liable to be transported for life, or for such term, not 
less than seven years, as the court before which he shall be convicted 
shall adjudge, or shall be liable to be imprisoned, with or without hard 
labour, in any common gaol, penitentiary house, or house of correction, 
lor any term not exceeding seven years. — ^ 32. 
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The court authorized to act in the prosecution of any fiat in bank- 
ruptcy shall have power, as often as such court shall think fit, from 
time to time, to enlarge the time for the bankrupt named in such fiat 
surrendering himself for such time as such court shall think fit, so as 
every such order be made six days at least before the day on which 
such bankrupt was to surrender himself. — § 33. 

And if any bankrupt shall, after an act of bankruptcy committed, or 
in contemplation of bankruptcy, or with intent to defeat the object of 
this or any other statute relating to bankrupts, and after the commence- 
ment of this act, have destroyed, altered, mutilated, or falsified any of 
his books, papers, writings, or securities, or made or been privy to the 
making of any false or fraudulent entry in any book of account or other 
document, with intent to defraud his creditors, every such bankrupt shall 
be deemed guilty of a misdemeanor, and being convicted thereof shall be 
liable to be imprisoned in any common gaol or house of correction for 
any term not exceeding three years, with or without hard labour. — § 34. 

And if any bankrupt shall, within three months next preceding his 
bankruptcy, and after the commencement of this act, under the false colour 
and pretence of carrying on business and dealing in the ordinary course 
of trade, have obtained on credit from any other person any goods or 
chattels with intent to defraud the owner thereof ; or if any bankrupt shall 
within the time aforesaid, with such intent, have removed, concealed, or 
disposed of any goods or chattels so obtained, knowing them to have been 
so obtained ; every such person so offending shall be deemed guilty of a 
misdemeanor, and being convicted thereof shall be liable to imprisonment 
for any term not exceeding two years, with or without hard labour . — n 35. 

And it shall be lawful for the court authorized to act in the prose- 
cution of any fiat* in bankruptcy issued after the commencement of 
this act, upon the request in writing of at least three creditors (not being 
partners) who shall have respectively proved debts of the amount of 
oOZ. or upwards under such fiat, to direct the assignees of the bank- 
rupt, if he shall be suspected of or charged with the commission of 
any of the ofiences specified in this act, to institute and carry on a prose- 
cution of such bankrupt for such offence, and to order that the costs 
and expences incurred in such prosecution shall be paid out of the 
estate and effects of the said bankrupt, and such assignees shall there- 
upon institute and carry on such prosecution. And in case the said 
assignees shall refuse or neglect to institute and carry on to conviction 
such prosecution, having no lawful or reasonable impediment made 
known to and allowed by the said court, the said court may order 
the same to be instituted and carried on either by the official assignee 
alone, or by the creditors making such request as aforesaid, as the said 
court may think fit. — § 36. 

The commissioners, however, may at any time, either before the day 
fixed for the bankrupt’s final examination, or after he has passed it, 
or even after he has obtained his certificate, compel the bankrupt to 
attend before them to be examined ; and where a bankrupt, after the 
usual summons, and before the day appointed for his surrendering, 
was removing and embezzling his effects &c., and the commissioners 
summoned him for an earlier period, and on his disobeying it committed 
him to Newgate, the commitment was held to be valid. 
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The 86th section of the 6 Geo. IV. c. 16 enacts, that the commis- 
sioners may summon any bankrupt before them, whether such bank- 
rupt shall have obtained his certificate or not ; and in case he shall not 
come at the time appointed (having no lawful impediment), the com- 
missioners may by warrant direct any person they shall think fit to 
apprehend and arrest such bankrupt, and bring him before them. 
And, upon the appearance of such bankrupt, it shall be lawful for 
them to examine him upon oath touching all matters relating either to 
his trade, dealings, or estate, or which may tend to disclose any secret 
grant, conveyance, concealment of his lands, tenements, goods, money, 
or debts, and to reduce his answers into writing, which the bankrupt 
shall sign and subscribe; and if such bankrupt shall refuse to be 
sworn or to answer any questions put to him touching any of the 
matters aforesaid, or to sign and subscribe his examination (not having 
any lawful objection, allowed by the commissioners), it shall be lawful 
for them to commit him to such prison as they shall think fit, there to 
remain without bail until he shall submit himself to be sworn, and full 
answers make to their satisfaction to such questions as shall be put to 
him, and sign and subscribe such examination. 

And by § 115, if any bankrupt apprehended by any warrant of the 
commissioners shall, within the time hereby allowed for him to sur- 
render, submit to be examined, and in all things conform, he shall 
have the same benefit as if he had voluntarily surrendered. 

And by § 116, the bankrupt, after the choice of the assignees, shall 
(if required) forthwith deliver up to them, upon oath before a master 
ordinary or extraordinary in chancery, or a justice of the peace, all 
books of account, papers, and writings relating to his estate in his cus- 
tody or power, and discover such as are in the custody or power of 
any other person ; and every such bankrupt not in prison or custody 
shall, at all times after such surrender, attend such assignees upon every 
reasonable notice in writing, and shall assist such assignees in making 
out the accounts of his estate; and, after he shall have obtained his cer- 
tificate, shall, upon demand in writing, attend' the assignees to settle 
any accounts between his estate and any debtor to or creditor thereof, 
or attend any court of record to give evidence touching the same, or 
do any act necessary for getting in the said estate, for which attend- 
ance he shall be paid 6s. per day. And if he shall, after such demand 
not attend, or on such attendance refuse io do any of the matters afore- 
said, without sufficient cause, the commissioners may, by warrant, cause 
such bankrupt to be apprehended and committed to such prison as they 
shall til ink fit, there to remain until he shall conform to their satis- 
faction, or that of the lord chancellor. 

In order to enable him the better to pass his examination, it is 
enacted by ^ 116, that the bankrupt, after he shall have surrendered, 
may at all times, before the expiration of the day appointed for his sur- 
render, or such further time as shall be allowed to him to finish his 
examination, inspect such books, papers, and writings, in the presence 
of his assignees or of any person appointed by them, and may bring 
with him each time any two persons to assist him. 

And by § 119, whenever any bankrupt is in prisoner in custody under 
any process, attachment, execution, commitment, or sentence, the com- 
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missioners may, by warrant under their hands directed to the person in 
whose custody he is confined, cause such bankrupt to be brougnt before 
them at any meeting, either public or private ; and if any such bankrupt 
is desirous to surrender, he shall be so brought up, and the expence 
thereof paid out of his estate, and such person shall be indemnified by 
the warrant of the commissioners for bringing up such bankrupt : 
provided, that the assignees may appoint any persons to attend such 
bankrupt from time to time, and to produce to him his books, papers, 
and writings, in order to prepare an abstract of his accounts, and a 
statement to show the particulars of his estate and effects, previous to 
his final examination and discoveiw thereof ; a copy of which abstract 
and statement the said bankrupt snail deliver to them ten days at least 
before his last examination. 

The bankrupts balance sheet must be filed in duplicate with the 
deputy registrar of the court ten days at least before the day appointed 
for the last examination of the bankrupt, or the adjournment day 
thereof for that purpose, (one copy for the official assignee, and the 
other for the proceedings) ; and the last examination of the bankrupt 
shall in no case be passed by the court unless his balance sheet shall 
have been duly filed as aforesaid. Office copies of the balance slieet 
or such part thereof as shall be required, shall be provided by the 
proper officer. — Gen. Rules, 12 Nov. 1842. 

In the bankrupt’s examination, he is bound to answer all questions 
relative to his property and dealings, Altliough it is a general rule, 
that no one shall be compelled to criminate himself, yet a bank- 
rupt, in his examination before the commissioner, forms in some mea- 
sure an exception to this rule ; for it has been held, that he may be 
compelled to answer what may subject him to penalties, as for gaming, 
smuggling, and the like. And though, if he was asked, wliether a 
certain bill of exchange was not forged by him, or whether he did not 
receive certain goods knowing them to be stolen, or any other matter 
of direct crimination, he certainly would not be bound to answer, 
because he would thereby directly criminate himself ; yet if his answer 
would only tend to show that he had committed a criminal act, it 
seems, that a commitment by the commissioners for not answering 
such question would be good. And if a bankrupt absolutely refuse 
to account for part of his eftects, on the ground that his answer to the 
inquiries would criminate himself, he may nevertheless be legally com- 
mitted for such refusal, by reason that his answer is unsatisfactory. 

The bankrupt is bound, on his examination, to give full and yarti- 
culavy and not mere general answers to the questions which may be 
put to him. Therefore the commissioner may inquire into the bank- 
rupt’s motives, and into any circumstances tending to elucidate them ; 
and will be entitled to a full answer to each question. The last exa- 
mination of a bankrupt was repeatedly adjourned, in order that he 
might produce a written account or balance sheet, which he had fre- 
quently referred to as the only mode of explaining his trade and 
dealings ; and the last adjournment was made upon his assurance that 
he would produce such account if further time was given ; the com- 
missioners were held justified in committing him, when the account 
was not produced on the day to which the last adjournment was made, 
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nor any satisfactory answer given by the bankrupt, explaining why it 
was not produced. 

Commissioners cannot delegate their authority to examine the 
bankrupt ; and, consequently, they cannot commit the bankrupt for 
not answering the questions asked of him by the persons delegated by 
them, even if he admits before them that he has not answered them, 
and declines to give any reason why he has not. 

TAe Warrant , — The commitment must be under the hands and 
seals of the commissioners, and is directed to the messenger, and also 
to the keeper of the gaol to which the bankrupt is committed, and his 
deputy there.” The warrant should set forth the grounds of the com- 
mitment ; and if for unsatisfactory answers, it should set forth the 
questions and answers, so that from the face of the warrant itself the 
court before whom he is brought may be able to judge of the propriety 
of the commitment, if the baimrupt be brought up on a habeas corpus. 

The bankrupt cannot be admitted to bail upon this commitment. 

If the gaoler sufter the bankrupt to escape, he is liable to a penalty 
of oOOL 

Me-examination and Re-commitment , — If the bankrupt is anxious 
to conform himself, he may give notice to that effect to the commissioner, 
who will be bound to hold a meeting and re-examine him. If he still 
merits it, he may be re-committed, but a fresh warrant is necessary. 

Habeas Corpus , — If rightly committed, he can only be discharged 
by pursuing the course last mentioned. If wrongfully committed, he 
may be brought before the Court of Chancery or any of the common- 
law courts at Westminster in term, or any of the judges thereof in 
vacation, by habeas corpus, notice of which must be given to the 
assignees, and the matter there decided. 

Privilege from Arrest , — By 5 & 6 Viet. c. 122, § 23, the bankrupt 
shall be free from arrest or imprisonment by any creditor in coming 
to surrender, and after such surrender during the time by this act 
limited for such surrender, and such further time as shall be allowed 
him for finishing his examination, and for such time after finishing 
his examination until his certificate be allowed and confirmed, as such 
court shall from time to time by indorsement upon the summons of 
such bankrupt, think fit to appoint, provided he w'as not in custody at 
the time of such surrender. And if such bankrupt shall be arrested 
for debt or on any escape warrant in coming to surrender, or shall after 
his surrender be so arrested within the time aforesaid, he shall, on 
producing his summons signed as required by this act to the officer 
who shall arrest him, and giving such officer a copy thereof, be imme- 
diately discharged. And if any officer shall detain any such bank- 
rupt after he shall have shown such summons to him, such officer 
shall forfeit to such bankrupt, for his own use, the sum of 61. for 
every day he shall detain such bankrupt, to be recovered by action of 
debt in any court of record at Westminster, in the name of such bank- 
rupt, with full costs of suit. And it shall be lawful for the court 
authorized to act in the prosecution of such fiat, at the time appointed 
for the last examination of the bankrupt, or any enlargement or ad- 
journment thereof, to adjourn such examination sine die; and in such 
case he shall be free from arrest or imprisonment for such time, not 
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exceeding three months, as such court shall from time to time by in- 
dorsement upon the summons of such bankrupt appoint, with like 
penalty upon any officer detaining such bankrupt after having been 
shown such summons. 

This privilege is generally from all arrests, even upon a capias ut^ 
lagatum. He may be taken, however as principal by his bail ; or if he 
have escaped from prison, the marshal may retake him. All detainers 
founded on an illegal arrest fall with it. When thus privileged, in 
order to obtain his discharge, the bankrupt m-sy petition the court. If 
the creditor still detain him, an order may be obtained calling on the 
officer to discharge him. If that be neglected, the parties will be liable 
for the consequences of contempt. The bankrupt, like all other 
parties or witnesses, is also privileged while attending any hearing of 
nis petition, eundo, morando, et redeundo. 

XII. Examination of Other Persons relative to the Estate 
OF THE Bankrupt. 

By 6 Geo. IV. c. 16, § 33, the commissioners, after adjudication, 
may summon before them, by writing under their hands, any person 
known or suspected to have any of the estate of the bankrupt in his 
possession, — or any person suppose(kto be indebted to such bankrupt, — 
or any person whom the commissioners believe capable of giving infor- 
mation concerning the person, trade, dealings, or estate of the bankrupt, 
or concerning any act of bankruptcy committed by him, or any infor- 
mation material to th^full disclosure of his dealings ; and they may 
require such person to produce any books, papers, deeds, writings, or 
other documents in his custody or power, which may appear necessary 
to the verification of the deposition of such person, or to the full dis- 
closure of any of the matters which they are authorized to inquire into. 
And if such person so summoned shall not come at the time appointed 
(having no lawful impediment), the commissioners may, by warrant 
under their hands and seals, authorize and direct the person or persons 
therein named for that purpose to apprehend and arrest such person, 
and bring him before them to be examined as aforesaid. 

And by sect. 34, upon the appearance of any person summoned, or 
if any person be present at any meeting, it shall be lawful for them to 
examine every such person upon oath, either by word of mouth or by 
interrogatories in writing, and to reduce into writing the answers ; and 
the party examined is required to sign and subscribe them. And if 
any such person shall refuse to be sworn, or to answer any lawful 
questions put to him, or shall not fully answer to the satisfaction of 
the commissioners, or shall refuse to sign and subscribe his examination 
(not having any lawful objection, allowed by the said commissioners), 
or shall not produce any books, papers, deeds, and writings, and other 
documents in his custody or power, which such person was required 
to produce, And to the production of which he shall not state any 
objection allowed by the commissioners, it shall be lawful for them, 
by warrant under their hands and seals, to commit him to such prison 
as they shall think fit, there to remain without bail, until he shall 
submit himself to them to be sworn. 

And by sect. 37, the commissioners may summon before them the 
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wife of the hanhrupty and may examine Iier, for the finding out and 
discovery of the estate, goods, ^nd chattels of such bankrupt, concealed, 
kept, or disposed of by her, in her own person, or by her own act, or 
by any other person; and she shall incur such danger or penalty for 
not coming before the commissioners, or for refusing to be sworn and 
examined, or for refusing to sign or subscribe her examination, or foi 
not fully answering to the satisfaction of the commissioners, as is 
hereby provided against other persons.* 

The pi actice is, if a w itness do not obey the summons, for some party 
to make an affidavit as to the service of it, and a memorandum of non- 
attcndance is entered on the proceedings ; on which the commissioners 
will issue their w’arrant. It seems, how'ever, that they may do so 
without this affidavit; but they should let a sufficient time elapse 
between tlie service and the time appointed for the witness’s attend- 
ance. If the witness be in custody, he may be brought up by habeas 
corpus to be examined. Though a witness be a creditor, or the like, 
he cannot adduce that as a reason for non-attendance. 

All documents required to be produced should be described in the 
summons previous to its receiviyg the commissioners’ signature. The 
competency of a w itness is a que^on for the commissioners to decide, 
and tliey should always abide by the rules of evidence established in the 
common law courts. A witness cannot himself object to his compe- 
tency. A bankrupt's partner may be examined and obliged to produce 
the partnership books and papers. So a solicjlor (if liot the solicitor 
of the bankru[)t) having a deed of the bankrupt’s in his custody may 
be compelled to produce it. So a mortgagee must produce his mort- 
gage deed. But the petitioning creditor cannot be compelled to give 
evidence in support of a subsequent joint fiat. An executrix of a 
debtor to the bankrupt having pleaded that she has fully administered 
cannot be examined as to the truth of her plea, A witness is in general 
allowed to be attended by his counsel on his examination; but this is 
discretionary w ith the commissioners. 

Warrant and Habeas Corpus. — The observations made on the sub- 
ject of the warrant for committal of a bankrupt and of the habeas 
corpus thereupon wdll in almost every respect apply to this case. 

Privilege from Arrest. — A witness’s privilege from arrest is just 
the same in this as in all other cases while going to, attending, and 
returning from a court of justice. • 

Witnesses^ Expences. — By sect. 35, where any person known or sus- 
pected to have any of the estate of the bankrupt in his possession, or 
who is supposed to be indebted to the bankrupt, shall be summoned 
to attend before the commissioners, every such person shall have such 
costs and charges as the commissioners shall think fit; and every 
witness summoned to attend before the commissioners shall have his 
necessary expences tendered to him in like manner as is now by law 
required upon service of a subpoena to a witness in an action at law. 

XIII. The Cehtificate, 

When the bankrupt has duly submitted himself to examination, 
and surrendered up his property and effects, and in other respects con- 
formed to the requisition of the bankrupt laws, he becomes entitled to 

> See also, on this subject, the B & 9 Vic. c. 48, sec. 1. 

‘ 5 I* 
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a certificate of such conformity, signed by the court, which operates as 
a discharge from any future claims of his creditors. 

This certificate was formerly, by the 6 Geo. IV. c. 16, required to 
he signed by four-fifths in number and value of the creditors who had 
proved debts under the fiat to the amount of 20/. or upwards, or, 
after six months from the last examination of the bankrupt, eitlier by 
three-fifths in number and value, or !)y nine-tenths in number of such 
creditors, who thereby testified their consent to his discharge. It 
was then signed and sealed by the commissionei*s ; and it certified to 
the lord cnancellor or the Court of Review, that the bankruj)t had 
made a full discovery of his estate and effects, and had in all res})ects 
conformed to the law respecting bankrupts, and that the requisite 
number of creditors had signed : the bankrupt also was required to 
make oatli that the consent of creditors had been obtained without 
fraud. Notice was then given in the Gazette, that the certificate would 
be allowed within twenty-one days, unless cause was shown to the con- 
trary ; and in the mean time any creditor might petition against such 
allowance. 

But now tlie 5 & 6 Viet. c. 122, § 37 enacts, that every bankrupt 
who shall have duly surrendered, a||d in all things conformed himself 
to the laws in force at the time of issuing the fiat in bankruptcy against 
him, shall be discharged from all debts due by him when he became 
bankrupt, and from all claims and demands made proveable under tlic 
fiat, in case he shall ottlain a certificate of such conformity so signed 
and allowed, and subject to such provisions as hereinafter mentioned ; 
and no certificate of such conformity shall release or discharge tlu^ 
bankrupt from such debts, claims, or demand, unless such certificate 
shall be obtained, allowed, and confirmed according to such provisions. 
Provided always, that no such certificate shall release or discharge 
any person who was ])artner with such bankrupt at the time of his 
bankruptcy, or was then jointly bound, or had made any joint contract 
with such bankrupt ; and provided also, that nothing herein contain<?d 
shall affect the validity of any certificate allowed by the lord chan- 
cellor or the Court of Review previous to the commencement of this 
act. 

And by sect. 39, it shall be lawful for the court authorized to act in 
the prosecution of any fiat in bankruptcy already issued or hereafter to 
be issued, on th'e application of the bankruj)t, to appoint a public sitting 
for the allowance of such certificate (whereof and of the purport 
whereof twenty-one days notice shall be given in the London Gazette 
and to the solicitor of the assignees) ; and at such sitting any of the 
creditors may be heard against the allowance of such certificate, but 
it shall not he requisite for suck certificate to he signed hy any of the 
creditors of such bankrupt . And such court, having regard to the con- 
formity of the bankrupt to the laws relating to bankrupts, and to the 
conduct of the bankrupt as a trader before as well as after his bank- 
ruptcy, shall judge of any objection against allowing such certificate, 
and either find the bankrupt entitled thereto and allow the same, or 
refuse or suspend the allowance thereof, or annex such conditions 
thereto as the justice of the case may require. Provided always, that 
no certificate shall be such discharge, unless such court shall, in writing 
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under hand and seal, certify to the Court of Review that such bank- 
rupt has made a full discovery of his estate and effects, and in all 
things conformed as aforesaid, and that there does not appear any 
reason to doubt the truth or fulness of such discovery, and unless ihe 
bankrupt make oath in writing that such certificate was obtained fairly 
and without fraud, and unless the allowance of such certificate shall, 
after such oath, be confirmed by the Court of Review, against which 
confirmation any of the creditors of the bankrupt may be heard before 
such court. 

By sect. 38 it is provided, that no bankrupt shall be entitled to the 
certificate under this act, and that any such certificate if obtained shall 
be void, if such bankrupt shall have lost by any sort of gaming or 
wagering in one day 20/., or within one year next preceding his bank- 
ruptcy 200/. ; or if he shall within one year next preceding his bfink- 
ru])tcy have lost 200/. by any contract for the purchase or sale of 
any government or other stock, where such contract was not to be per- 
formed witliin one week after the contract, or w^here the stock bought 
or sold was not actually transferred or delivered in pursuance of such 
contract; or if such bankrupt shall, after an act of bankruptcy, or in 
contemj)lation of bankruptcy, or wdth intent to defeat the object of this 
or any other statute relating to Bankrupts, have concealed, destroyed, 
altered, mutilated, or falsified, or caused to be concealed, destroyed, 
altered, mutilated, or falsified, any of his books, papers, wiitings, or 
securities, or made or been privy to the making any false or fraudulent 
entry in any book of account or other documem, with intent to defraud 
his creditors, or sliall have concealed any part of his property; or if 
any person having proved a false debt under the fiat, such bankrupt 
l)cing privy thereto, or afterviards knowing the same, shall not have 
disclosiul the same to his assignees within one month after such 
knowledge. 

Any contract or security made or given by any bankrupt or other 
pei'son unto or in trust for any creditor, or for securing the payment of 
any money due by such bankrupt at his bankruptcy, as a consideration 
or with intent to persuade such creditor to forbear opposing or to con- 
sent to the allowance or confirmation of such certificate, shall be void, 
and the money thereby secured or agreed to be paid shall not be re- 
coverable, and the party sued on such contract or security may plead 
the general issue, and give this act and the special matter in evi- 
dence. — § 40. 

And if any creditor of a bankrupt shall obtain any sum of money, or 
any goods, chattels, or security for money, from any person, as an in- 
ducement for forbearing to oppose or for consenting to the allowance 
or confirniation of the certificate of such bankrupt, every such cre- 
ditor so ofiending shall forfeit' and lose for every such offence the 
treble value or amount of such money, goods, chattels, or security so 
obtained (as the case may" be), to be recovered as hereinafter pro- 
vided. — § 41. 

Effect of the Certificate . — The goods of the bankrupt acquired 
after obtaining the certificate, as well as his person, are dischar g ed 
thereby. All debts proveable under the fiat are barred by the cer- 
tifieatc; and this extends to all foreign debts. 
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The 5 & 0 Viet. c. 122, § 42, enacts, that any bankrupt who shall, 
after such certificate shall have been confirmed, be arrested, or have 
any action brought against him for any debt, claim, or demand prove- 
able under the fiat, shall be discharged upon entering an appear- 
ance, and may plead in general that the cause of action accrued before 
he became bankrupt, and may give this act and the special matter in 
evidence ; and suen bankrupt’s certificate, and the confirmation thereof, 
shall be sufficient evidence of the trading, bankruptcy, fiat, and other 
proceedings precedent to the obtaining such certificate. And if any 
such bankrupt shall be taken in execution or detained in prison for such 
debt, claim, or demand, where judgment has been obtained before the 
confirmation of his certificate, it shall be lawful for any judge of the 
court wherein judgment has been so obtained, on such bankrupt’s pro- 
ducing his certificate, to order any officer who- shall have such bank- 
rupt in custody by virtue of such execution to discharge such hankrupt 
without exacting any fee, and such officer shall be hereby indemnified 
for so doing. 

And by sect. 43, no bankrupt, after such certificate shall have been 
confirmed, shall be lial)le to pay or satisfy any debt, claim, or demand 
from which he shall have been discharged by virtue of such certificate, 
or anyj)art of such debt, claim, or demand, upon any contract, promise, 
or agreement made after the suing out of the fiat, unless such contract, 
promise, or agreement be in writing signed by the bankrupt, or by some 
person thereto lawfully authorized in writing by such bankrupt. 

The certificate does not bar an action for a tort, or of trover, or of 
trespass for mesne profits, or an extent at the suit of the crown. 

And by sect. 127 of 0 Geo. IV. c. 16, if any person who shall have 
been so discharged by such certificate as aforesaid, or who shall have 
compoiinclcd with his creditors, or who shall have been discharged 
by any insolvent act, shall be or become bankrupt, and have ol>tainod 
or shall hereafter obtain such certificate as aforesaid, unless his estatt* 
shall produce (after all charges) sufficient to pay every creditor under 
the commission fifteen shillings in the pound, such certificate shall 
only protect his person from arrest and imprisonment, but Iws future 
estate and effects (except his tools of trade and necessary houseliold 
furniture, and the wearing apparel of himself, his wife, and children) 
shall vest in the assignees under the said commission, who shall be 
entitled to receive the same, in like manner as they might have 
seized property of which such bankrupt was possessed at the issuing 
of the commission. 

And by sec. 105, if any assignee indebted to the estate of which he is 
such assignee, in respect of money so retained or employed by him, 
become bankrupt, if he shall obtain his certificate, it shall only have 
the effect of freeing his person from arrest and imprisonment ; but his 
future effects (his tools of trade, necessary household goods, and the 
necessary wearing apparel of himself, his wife, and children excepted) 
shall remain liable for so much of his debts to the estate of which he 
was assignee, as shall not be paid by dividends under his fiat, to- 
gether with lawful interest for the whole debt. 

These provisions of the 6 Geo. IV., it should be observed, are not 
to be found in the recent act, 5 & 6 Viet. c. 122 ; which, on the 
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contrary, enacts that every bankrupt who shall have duly surren- 
dered and conformed &:c. shall be discharged from all debts, claims, 
and demands provcable under the fi^, in case he shall obtain a certiji- 
cate allowed and confirmed under the provisions of that act. There 
can be no doubt, however, but that under the circumstances here pro- 
vided against, the courts, when called upon to judge of objections 
against allowing the bankrupt’s certificate, will give due considera- 
tion to these enactments, and accordingly either refuse or suspend the 
allowance of the certificate, or annex such conditions thereto as the 
justice of the case may require. But, except as to any conditions 
thus imposed, the certificate, if allowed and confirmed, will have the 
same effect in these as in all other cases. 

XIV. The Dividend. 

Audit of the Assignees^ Accounts , — By the 6 Geo. IV. c. 16, 
§ ]06, the coinmissioners are required, at the meeting appointed for 
the last examination of the bankrupt, to appoint a public meeting 
(whereof and of the purport wdiereof they shall give twenty-one days 
notice in the London Gazette) to audit the accounts of the assignees ; 
And such meeting was to be not sooner than four calendar months from 
the issuing of the fiat, nor later thah six calendar months from the last 
examination of the bankrupt. But now, by 5 & 6 Viet. c. 122, § 27, 
it shall be lawful for the court authorized to act in the prosecution of 
any fiat in bankruptcy, rvhenever such court shall think Jity at or after 
the sitting ap})ointed for the last examination of the bankrnpt named 
in such fiat, to audit the assignees’ accounts, and to make a declaration 
of dividend under such fiat, subject nevertheless to such advertisement 
and sucli other provisions relating to such audits and dividends as are 
now required in respect of audits and dividends under bankrupts’ 
estates, except such provisions as relate to the limitation of time in any 
manner respecting such audits and dividends, or the appointment 
thereof. 

And (§ lOG) the assignees at such meeting shall deliver upon oath a 
true statement in wTiting of all moneys received by them respectively, 
and when, and on what account, and hovr the same have been employed. 
And the commissioners shall examine such statement, and compare the 
receipts with the payments, and ascertain wdiat balances have been 
from time to time in the hands of the assignees respectively ; and it 
shall be lawful for the commissioners to examine the assignees upon 
oath touching the truth of such accounts. And sec. 107 provides, that 
no dividend shall be declared, unless the accounts of the assignees have 
been first so audited, and such statement delivered by them upon oath. 

If assignees refuse or neglect to attend the meeting, or to produce 
their accounts, they may be compelled by the Court of Review by 
attachment. 

And by General Rules, 12 Nov. 1842, every bill of fees and dis- 
bursements and charges of any solicitor or attorney, or messenger, 
incurred prior to any sitting for an audit, shall be delivered to the 
deputy registrar for taxation five days at least before the day appointed 
for such sitting; and in default thereof, if such sitting be adjourned 
by reason of such default, such solicitor or attorney or messenger shall 
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pay the costs occasioned by such adjournment, and the amount thereof 
shall be deducted from his bill. And no money shall be paid to any 
solicitor or attorney or messenger^n account of any fees or disburse- 
ments or charges of any bill until such bill shall have been taxed. 
—Rule 15. 

The audit account of the official assignee, or of any creditors’ 
assignees, shall be made out in the ordinary form of a Dr. and Cr. 
account, each item being entered according to its date, and a name, 
date, and proper explanation given to each item. And a duplicate of 
such account shall be sent by the official assignee to the solicitor two 
days at least prior to the day appointed for the audit of such account, 
subject to the power of the commissioner to require an account digested 
under pr<mer heads to be annexed to the audit account, if he think 
proper. — Rule 16. 

At every audit the Debtor and Property Book exhibited to the court 
by the official assignee shall be carefully examined, and compared 
with the debts and property collected as stated in the audit paper ; and 
the cause of any moneys remaining uncollected shall be ascertained, 
and a minute thereof made and filed with the proceedings. And all 
persons appearing to be indebted to the bankrupt’s estate shall be 
forthwith summoned and examined in that behalf upon oath, and the 
examination so taken shall be filed with the proceedings ; and such 
directions shall be given by the court as to any further proceedings 
thereupon as to such court shall seem fit. — Rule 17. 

No audit and dividend shall bo appointed for the same day, except 
for some special cause, to be stated to the court at the time of sucli 
appointment, and allowed.— Rule 18. 

Declaration of the Dividend . — Section 107 of 6 Geo. IV. c. I(> 
provides, that the commissioners shall appoint a public meeting 
(whereof and of the purport whereof they shall give tw'cnty-one days 
notice in the London Gazette) to make a dividend; at which meeting 
all creditors who have not proved their debts shall be entitled to ^ove 
the same. And the commissioners at such meeting shall order sucii 
part of the net produce of the bankrupt’s estate in the hands of the 
assignees, as they shall think fit, to be forthwith divided amongst 
such creditors as have proved in proportion to their respective debts, 
and shall make an order for a dividend, and shall cause one part of 
such order to be filed amongst the proceedings, and shall deliver 
another part thereof to the assignees ; which order shall contain an 
account of the time and place of making such order, of the amount of 
the debts proved, of the money remaining in the hands of the assignees 
to be divided, of how much in the pound is then ordered to be paid, 
and of the money allowed to be retained by the assignees, with their 
reasons for allowing the same. And the assignees (without any deed 
of distribution made for that purpose) shall forthwith make such divi- 
dend, and shall take receipts in a book to be kept for that purpose from 
each creditor. 

Within one month after the declaration of a dividend, the official 
assignee shall give notice, by advertisement in the London Gazette, 
and to each creditor by a printed circular letter, to be sent by post, of 
the time and place of the delivery of the dividend warrants ; and that 
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at such time the official assignee will require the production of such 
securities (if any) as the creditor exhibited at the time of his proof ; 
and that no dividend warrant will be delivered to the creditor holding 
security for his debt until such security be produced, without the 
special directions of a commissioner. — General Rules, 12th Nov. 1842, 
rule 22. 

Final Dividend, — By 6 Geo. c. 16, § 109 it is provided, that if the 
bankrupt's estate shall not have been wholly divided upon the first 
dividend, the commissioners shall appoint a public meeting (whereof 
and of the puiport whereof they shall give twenty-one days notice 
in the London Gazette) to make a second dividend, when all creditors 
who have not proved their debts may prove the same; and the commiss- 
ioners, after taking such audit as hereinbefore directed, shall order the 
balance in the hands of the assignees to be forthwith divided amongst 
such of the creditors as shall have proved their debts. And such second 
dividend shall be final, unless any action at law or suit in equity be 
depending, or any part of. the estate be standing out not sold*or disposed 
months after the same shall be so converted, divide the same in manner 
aforesaid. 

A final dividend shall be advertised within two years after the date 
of the fiat, unless there be some cause to the contrary to the satisfac- 
tion of the commissioner, to be stated in writing, and filed with the 
proceedings. — Gen, Rules, 32 Nov. 1842, rule 19. 

Fourteen days before a final dividend shall be advertised under any 
bankrupt’s estate, there shall be sent by the official assignee to each 
creditors’ assignee a Debtor and Creditor account between the official 
•assignee and such estate, showing also the moneys remaining uncol- 
lected under such estate, and the cause of such moneys remaining un- 
collected ; a copy of which account shall be delivered to any creditor 
who shall apply for the same and have proved or claimed a debt 
under such fiat, upon his applying for the same to the official assignee, 
and to any oilier person, such person, not being a creditor, paying such 
sum, not exceeding 2^. 6d., as shall be settled by the court authorized 
to act in the prosecution of such fiat. — 6 Geo. IV. c. 16, § 55. 

Parties coming to prove debts after any dividend has been de- 
clared shall, if the funds admit of it, be paid a dividend equal to that 
which has been declared on all prior dividends. If a surplus then 
exist, it must be divided amongst all who have proved im to that time. 

Remedy to recover Dividends from the Assignees. — By sect. Ill, no 
action for any dividend shall be brought against the assignees by any 
creditor who shall have proved under the fiat; but if the assignees 
refuse to pay any such dividend, the lord chancellor (now the Court 
of Review) may, on petition, order payment thereof, with interest for 
the time that it shall have been withheld, and the costs of the applica- 
tion. Five per cent interest is given. 

XV. The Bankrupt’s Maintenance and Allowance. 

Bankrupts Maintenance till his last Examination. — By § 114 of 
the 6 Geo. IV. c. 16, it shall be lawful for the commissioners before the 
choice of assignees, and after such choice for the assignees, with the ap- 
probation of the commissioners testified in writing under their hands 
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from time to time to make such allowance to the bankrupt out of hi's 
estate until he shall haye passed his last examination^ as shall be neces- 
sary for the support of himself and family. 

Allowance to Bankrupt from the Proceeds of his Estate , — The 
Viet. c. 122, §*44 enacts, that every bankrupt who shall have 
obtained his certificate under any fiat issued after the commence- 
ment of this act, if the net produce of his estate in hand shall, by any 
order of dividend (with or without prior dividend), pay the creditors 
who before or at the time of making such order have proved debts 
under the fiat IO 5 . in the pound, shall be allowed and paid 61, per 
centum out of such produce, provided such allowance shall not exceed 
400Z.; and every such bankrupt, if such produce shall (with or w ithout 
prior dividend), pay such creditors 12^. 6rf. in the pound, shall be 
allowed and paid as aforesaid 11, 10.?. per centum, provided such allow- 
ance shall not exceed 500/. ; and every such bankrupt, if such produce 
shall (with or without prior dividend) pay such creditors 16s, in the 
pound or upwards, shall be allowed and paid as aforesaid lOL per 
centum, provided such allowance shall not exceed 600/. : provided 
always, tnat such allowance as aforesaid shall not be payable to any 
bankrupt until after the expiration of twelve months from the date of 
the fiat; and such allowance shall then bo payable only in the event of 
the dividends paid to the creditors who at any time before the ex})i ra- 
tion of such twelve months shall have proved debts under the fiat being 
of the requisite amount in that behalf aforesaid; and if at the expira- 
tion of such time the dividends paid as aforesaid shall not amount to 
IO 5 . in the pound, it shall be law ful for the court to allow’ such bank- 
rupt so much as the assignees and court shall think fit, not exceeding 
3/. per centum and 300/. 

In all joint fiats under which any partner shall have obtained his 
certificate, if a sufficient dividend shall have been paid upon the joint 
estate, and upon the separate estate of such partner, he shall be entitled 
to his allowance although his other partner may not %e entitled to 
any allowance. — § 45. 

The act only gives the bankrupt his allowance in case he shall have 
obtained his certificate. The assignees are not bound to retain any 
sum for it; and if the fund is exhausted before he obtains his certifi- 
cate, they are not liable to an action for his allowance. He is not 
entitled to any allowance until a final dividend is made, because it 
cannot be seen before whether he will be entitled or not. But if he 
has received his allowance, it seems that on a subsequent deficiency he 
would not be bound to refund. 

The bankrupt’s right to his allowance will be preferred to the claim 
of creditors for interest in the event of a surplus. 

XVI. Of the Surplus of the Bankrupt’s Estate, and Interest 
UPON THE Debts. 

By the 132d*section of the 6 Geo. IV. c. 16, the assignees shall, 
upon request made to them by the bankrupt, declare to him how thejr 
have disposed of his real and personal estate, and pay the surplus (if 
any) to him, his executors, administrators, or assigns. And every 
bankrupt, after the creditors who have proved shall have been paid, 
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shall be entitled to recover the remainder of the debts due to him. But 
the assignees shall not pay such surplus until all creditors who have 
proved shall have received interest upon their debts^ to be calculated 
and paid at the rate and in the order following; that is to say> — ^All 
creditors whose debts are now by law entitled to carry interest, in the 
event of a surplus, shall first receive interest on such debts at the rate 
of interest reserved or by law payable thereon, to be calculated from 
the date of the fiat; and after such interest shall have been paid, all 
other creditors who have proved under the fiat shall receive interest on 
their debts from the date of the fiat, at the rate of four pounds per 
centum^ 

The interest is to be calculated from the date of the fiat to the first 
dividend upon the whole debt; from the first dividend till the second, 
upon the bdance of the debt after deducting the former dividend ; 
and so on. 

Where creditors had signed receipts in full upon a payment of 20s. 
in the pound, under a mistaken impression that there would not be a 
surplus, they were notwithstanding neld to bo entitled to interest. 

As the bankrupt law takes the property out of the bankrupt only for 
the purpose of paying hish creditors, from the moment the debts are 
paid, the assignees are mere trustee for the bankrupt, and can be 
called upon to convey to him ; therefore, a devise of real estate has been 
determined not to be revoked by bankruptcy. 

XVII. Annuixixg thb Viat. 

Formerly a writ of supersedeas was necessary to put a stop to the 
prosecution of a commission ; but now the Court of Keview orders the 
fiat to be annulled, and the lord chancellor, in accordance with that 
order, forthwith annuls it. By the 1 & 2 Wm. IV. c. 56, § 19, the 
lord chancellor, upon the reversal of any adjudication of bankruptcy^ 
or for such other cause as he shall think fit, may order that any fiat 
shall be rescinded or annulled ; and such order shall have all the force 
and effect of a writ of supersedeas of a commission according to the 
previous laws and practice in bankruptcy. 

The following are the usual and ordinary cases in which a fiat will be 
annulled. If the proceedings are so defective that the validity of the 
fiat cannot be supported — as if the party against whom it was sued out. 
was not a trader within the meaning of the statute, or is an infant, 
or a married woman, or has not committed an act of bankruptcy, or 
there is not a sufficient petitioning creditor’s debt, — the fiat will be 
annulled, and usually at tne expence of the petitioning creditor. So 
also for certain irregularities in working the nat; as if there be a mis- 
description of the bankrupt; or if a second fiat be issued against an 
uncertificated bankrupt, or a third fiat be issued when 1&. in the 
pound has not been paid under the second, or the like ; or if a fiat be 
not prosecuted within the time limited for that purpose; or if, after a 
docket struck, a bankrupt give money,* security, or other satisfaction 
to the petitioning creditor ; or if the fiat have been issued by a fraud 
practised on the court; .or if the object of the fiat be foreign to that for 
which the legislature intended it ; or if sued out by oiie creditor in 
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breach of good faith with the others ; or if all the creditors be paid in 
full with interest; or if all the creditors consent. In any of these cases 
the court will, in general, direct the fiat to be annulled ; it is, however, 
in its discretion, as are also the terms on which it will make the order. 

And by 6 Geo. IV. c. 16, ^ 133, if at any meeting of creditors 
after the bankrupt shall have passed his last examination (whereof and 
of the purport of which twenty-one days notice shall have been given in 
the London Gazette), the bankrupt or his friends shall make an offer 
of composition, or security for such composition, which nine-tenths in 
number and value of the creditors assembled shall agree to accept, 
another meeting for the purpose of deciding upon such offer shall be 
appointed, whereof such notice as aforesaid shall be given ; and if at 
such second meeting nine-tenths in number and value of the creditors 
present shall also agree to accept such offer, tlie Court of Review shall 
and may, upon such acceptance being testified by them in writing, 
annul the nat. And by sec. 134, in deciding upon such offer, any 
creditor yhose debt is below 20/. shall not be reckoned in number, 
but the debt due to such creditor shall be computed in value. And 
any creditor to the amount of 50/. and upwards residing out of England 
shall be personally served with a copy of the notice of the meeting to 
decide upon such offer as aforesaid, and of the purpose for which the 
same is called, so long before such meeting as that he may have time to 
vote thereat; and such creditor shall be entitled to vote by letter of 
attorney executed and attested in manner hereby required for such 
creditors voting in the choice of assignees. And if any creditor shall 
agree to accept any gratuity or higher composition for assenting to such 
onPer, he shall forfeit the debt due to him, together with such gratuity 
or composition ; and the bankrupt shall (if thereto required) make oath 
before the commissioners, that there has been no such transaction 
between him or any person with his privity and any of the creditors, 
and that he has not used any undue means or influence with any of 
them to attain such assent as aforesaid. 

And by General Order, 27th June, 18^, it is ordered, that at thr 
first of the said meetings a minute shall be taken by the solicitor of the 
assignees of the names of the several creditors present, and the amount 
of their several debts standing in proof upon the proceedings, distin- 
guishing such of them as shall assent to such composition ; and that 
the second of the said meetings shall be held at a meeting of the com- 
missioners ; and at such meeting the commissioners shall, bv depo- 
sition of witnesses and documentary evidence, as to them shall appear 
proper, inquire and ascertain whether the several particulars directed 
by the act to be performed previous to the holding of such second 
meeting have been dulv ^rtormed, and certify the same to the lord 
chancellor, together witn the proceedings at such second meeting. And 
for the better information of all parties interested, it is further or- 
dered, that the said commissioners shall state in such certificate what 
proportion in number and value the creditors assentinff to such com- 
position bear to the creditors who have proved debts of the amount of 
20/. and upwards ; and also whether any sale has been made of the 
bankrupt’s estate, in order that provision maji if expedient, be made 
for confirming the same. 
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The mere ciTcumstance of the fiat being miened at a place <iistant 
from the main body of the creditors, is not sufficient ground for annul- 
ling it. Nor will the court do so at the instance of a creditor, where 
purchases under it have been effected ; nor even at the instance of the 
bankrupt, unless he undertake to confirm all sales, nor where there has 
been long acquiescence on the part of the bankrupt. 

When the fiat is sought to be annulled for want of due prosecution, it 
may be done upon the application of any person except the bankrupt at 
the Bankrupt Office ; but the bankrujpt must present a petition in the 
regular way. In all other cases, the mode is by petition to the 
Court of Review. Either the bankrupt himself, or the assignees, or 
any of the creditors, may petition for this purpose. 

The 1 & 2 Wm. IV. c. 56 contains the following provisions as to the 
mode of proceeding when the bankrupt is desirous of disputing the ad- 
judication of bankruptcy. By § 17, if any trader adjudged bankrupt 
shall be minded to dispute such adjudication, and shall present a 
petition praying the reversal thereof to the Court of Review within two 
calendar months (now, by 5 & 6 Viet. c. 122, within twenty-one days) 
from the date of such adjudication if such trader be residing within the 
United Kingdom, or within three calendar months if residing in any 
other part of Europe, or within one year if residing elsewhere, sucli 
Court shall proceed to hear and decide on the said petition ; or, at the 
option of the bankrupt, and on his finding such security for costs (if the 
court shall think fit to require any security) as by the said court shall be 
approved, shall direct an issue to try any matter of fact affecting the 
validity of such adjudication by a jury to be duly impannelled and 
sworn for that purpose before the chief or any one or more of the 
other judges of the Court of Bankruptcy. And if the verdict on such 
issue shall not be set aside on application made to the Court of Re- 
view within one month after the said trial, or if the adjudication of the 
commissioner shall not be set aside by the Court of* Review on the 
petition aforesaid, such verdict or such adjudication of the said com-- 
missioner shall in all cases as against the said bankrupt, and also as 
against the petitioning creditor, and as against any assignee to be chosen 
of such bankrupt’s estate and effects, and as against all persons claim- 
ing under the said assignees, and all persons indebted to the bank- 
rupt’s estate, be conclusive evidence that the party was or was not a 
bankrupt at the date of such adjudication, any other act, debt, or 
trading than the act, debt, or trading proved at such trial notwith- 
standing : provided always, that an appeal shall be to the lord chan- 
cellor from the decision of the said Court of Review upon matter of 
law or equity, or on the refusal or admission of evidence only. 

And by sec. 18, after any such issue shall have been tried, it shall be 
lawful for the Court of Review, on petition to be presented within one 
calendar month after such verdict, and upon notice thereof to the 
bankrupt, upon special circumstances to be submitted to the Court of 
Review, to order that another fiat do issue at the instance of any other 
than the former petitioning creditor against the said bankrupt, and that 
such fiat may be supported by any debt, trading, or act of bankruptcy 
Other than those given in evidence on the trial of such issue. 

The effect of annulling the fiat is to upset all that has been done 
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under it, except where sales are ordered to be confiimed. J oint fiats 
may, by 6 Geo. IV. c. 16, § 16, be annulled as to one partner and 
stand good as to the others. Where a creditor has abandoned an action 
and come in under a fiat, if it be afterwards annulled, he may go on 
with his action. (See § 59, quoted at p. 791). The annulling one 
fiat does not prevent another from issuing against the same bankrupt. 

Writ of Procedendo . — This issues where a fiat has been improperly 
annulled, and places every thing asain in statu quo. A petition for 
this purpose is in the nature of a re-nearing or appeal. 

XVIII. Of Fiats against Partners, and Joint Fiats. 

We have hitherto confined ourselves for the most part to proceed- 
ings on a fiat in bankruptcy when sued out against an individual 
trader ; we shall now endeavour to point out in what respects they dif- 
fer when a fiat is sued out against one or more or all of the partners 
in a firm. 

In the case of a firm of traders, a creditor of the firm may petition 
either against the firm collectively or against one or more of the 
partners. None but a joint creditor can sue out a joint fiat 
against two or more partners \ and those only who have committed 
an act of bankruptcy can be made bankrupt. But a joint creditor 
may sue out a separate fiat against any one of the partners wiio 
has committed an act of bankruptcy. And even a partner, in re- 
spect of a debt quite distinct from the partnership, may sue out a sepa- 
rate fiat against his co-partner. 

If three persons carry on business, and one reside on tlie premises 
and the others at a distance, the mere circumstance of %he resident one 
shutting up shop and absenting himself is not an act of bankruptcy by 
all three, but only by such resident member. 

Formerly a joint commission could not be sued out against some of 
the members of a firm, but it must have been sued out against all 
the ostensible partners y and if a commission was bad as against one 
partner, it was bad as to all. But now, by 6 Geo. IV. c. 16, § IG, a 
creditor may petition against one or more partners of a firm; and a 
fiat may be annulled as to one or more of such partners, and the validity 
thereof will not be affected as to the rest. And by § 17, if a joint 
fiat be thus sued out against some of the partners, and another fiat be 
sued out afterwards against one or more of the remaining partners, the 
second fiat shall be directed to the same commissioner; and after the 
adjudication all separate proceedings under the second fiat shall be 
stayed, and the same shall be annexed to and form part of the first fiat. 

Two fiats against the same person cannot be in operation at the same 
time. Where a separate fiat issues against one partner, and afterwards 
a joint fiat is sued out against him and others of the firm, as the latter 
is usually most advantageous to the creditors, if it be valid and in- 
tended to be fairly prosecuted, the Court of Review, upon petition, will 
annul the separate fiat at the costs of the joint estate; or if sales have 
taken place under the first fiat, the court will merely impound it, so 
that it may remain a subsisting fiat, but not impede the operation ox 
^ect the validity of the second fiat. 
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Under a joint fiat the messenger seizes the joint property of the firm, 
and the separate property of each individual member. In case of a 
separate fiat against one member of a firm, the messenger may seize the 
joint property also, as his share therein belongs to tne separate cre- 
ditors ; but the remaining partners are usually left in possession, ac- 
counting to the assignees for the bankrupt’s share after payment of all 
joint debts. 

By 5 & 6 Viet. c. 122, § 31, if any person adjudged bankrupt after 
the commencement of this act shall at the time of his bankruptcy be a 
member of a firm, it shall be lawful for the court authorized to act in 
the prosecution of the fiat against such bankrupt to authorize the as- 
signee, upon his application, to commence or prosecute any action at 
law or suit in equity in the name of such assignee and of the remaining 
partner, against any debtor of the partnership, and such judgment, 
decree, or order may be obtained therein as if such action or suit bad 
been instituted with the consent of such partner; and if such partner 
shall execute any release of the debt or demand for which such action 
or suit is instituted, such release shall be void. Provided, that every 
such partner shall have notice given him of such application, and l>e 
at liberty to show cause against it, and, if no benefit is claimed by him 
by virtue of the said proceedings, shall be indemnified against the 
payment of any costs in respect of such action or suit, in such manner 
as such court upon his application shall direct ; and it shall be lawful 
for such court, upon the application of such partner, to direct that he 
may receive so much of the proceeds of such action or suit as such 
court shall direct. 

Separate debts are those for which one member alone is liable and 
can be sued at law; joint, those for which the whole firm are liable 
and for which they must all be sued. 

The petitioning creditor, although a joint creditor, may prove and 
receive dividends under any separate fiat sued out by him ; and if that 
fiat be annulled and a joint fiat supported for the convenience of ad- 
ministering the estate, ne may elect whether he will prove as a joint or 
as a separate creditor of the single member against whom he sued out 
the fiat. Sometimes, as if an executor or assignee of a bankrupt, or a 
trustee, be a partner in a firm and apply the money for the partnership 
purposes with the knowledge of his co-partners^ the debt may be 
treated by the cestuique trusts as either joint or separate. But this 
only gives the option, and proof cannot be made against both estates. 
But where a creditor holds a double security of the firm and of one of 
the members of it, without knowing him to be a member, he majy prove 
against the firm and also under the separate fiat against the individual 
member. 

A partner cannot in general prove against his firm, unless all the 
joint debts are paid; but if his debt arose out of a transaction wholly 
distinct fi*om the partnership, as if he had carried on a business wholly 
different from that of the firm, and had supplied them with the goods 
thereof, then it seems, in general, he may prove against the firm. But 
if one only of two partners become bankrupt, the solvent partner, on 
paying all the joint debts, may prove under the separate fiat all such 
proportion of the joint debts as he had paid out bf his own pocket. 
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Under a separate fiat, joint creditors who have proved debts of 10/. 
and upwards may vote in the choice of assignees. But under a joint 
hat only joint creditors can vote. 

As already observed, under a joint fiat the separate property of each 
member, as well as the joint property, passes. If one partner die and 
the survivor becomes bankrupt, the separate creditors of the deceased 
shall be paid out of the separate estate, and the joint are entitled to the 
surplus. The separate creditors are not entitled to be paid interest 
before the surplus of the separate estate is distributed among the joint 
creditors, and they have been paid 20s. in the pound. 

Where a joint fiat issues against the firm, and the several members 
carry on distinct trades under distinct firms, the court, on petition, will 
order distinct accounts to be kept of the joint property of all, of the 
joint property of each minor firm, and of the separate estate of each, 
and will order distribution accordingly. 

Sometimes the joint and separate creditors agree to consolidate the 
two estates, and that all the creditors shall be p&jdpari pamt; but 
the court has no power to order this. 

The certificate, as well under a joint as a separate fiat, bars all debts, 
joint or separate. But, by § 121, a certificate under a separate fiat 
against one member of a partnership does not release the others. 

And by § 1^, in all joint fiats under which any partner shall have 
obtained his certificate, if a sufficient dividend shall have been paid 
upon the joint estate and upon the separate estate of such partner, he 
shall be entitled to his allowance, although his other partners may not 
be entitled to any allowance . — 5 & 6 Viet. c. 122, § 45. 

Only one allowance to all is payable, and that not unless both sepa- 
rate and joint creditors are paid a sufficient dividend. 

XIX. Of Costs and Fees. 

By 6 Geo. IV. c. 16, § 14, the petitioning creditor shall, at his 
own costs, sue forth and prosecute the fiat until the choice of assignees. 
And the commissioners shall, at the meeting for such choice, ascertain 
such costs, and direct the assignees (who are also required by the act) 
to reimburse the petitioning creditor such costs out of the first moneys 
that shall be got in. And all bills of fees or disbursements of any 
solicitor or attorney employed under any fiat, for business done after 
the choice of assignees, shall be settled by the commissioners (or. if in 
any action or suit, shall be taxed by the proper officer), and the same 
shall be paid by the assignees. Provided, that any creditor of 20/. or 
upwards, if dissatisfied with the settlement by the commissioners, may 
have the costs taxed by a master in chancery. 

The costs to be paid by the petitioning creditor are the solicitor's 
and messenger’s bills to the choice of assignees, for ordinary expences ; 
but not for extraordinary ones without an express order. * The solicitor 
and messenger can recover such bills from the petitioning creditor by 
action; but they cannot recover from the assignees, although the latter 
have been ordered to pay the amount to the petitioning creditor. Nor 
can the petitioning creditor compel payment from the assignees until 
he has actually paid the amount. If however, the same solicitor 
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who sued out the fiat is employed by the assignees, and, after de- 
livering a bill including that for which the petitioning creditor was 
liable, has received from them money generally on account, he is 
bound to appropriate it in the first place to the petitioning creditor’s 
bill. But it is doubtful whether, if the assignees employ the same 
solicitor, they do not make themselves answerable to him for the peti- 
tioning creditor’s costs. 

The assignees are liable for all costs and expences incurred after the 
choice of assignees, whether they can be reimbursed by the estate or not. 
And they can only charge the estate with the costs settled in the man- 
ner mentioned by the act, though they may have made themselves per- 
sonally liable for that part which is not so allowed. 

Generally speaking, assignees, in all actions and suits by and against 
tiiern, are liable personally to costs in the first instance ; but they are 
allowed to remunerate themselves out of the funds of the bankruptcy 
in all cases where they have acted honourably and fairly in the correct 
discharge of their duty. If, how^ever, there be no funds, they must 
bear the loss. If sued for any thing done in pursuance of the act, and 
they get a verdict, or the plaintiff be nonsuited, they are entitle to 
double costs. 

All bills of charges, fees, and disbursements of any auctioneevy ap- 
praisevy hrokery valuevy or accountaiit employed by any assignee or 
messenger or bankrupt under any fiat in bankruptcy, for business done 
under such employment, shall be settled by the court authorized to act 
in the prosecution of such fiat, and the amount of the bills so settled, 
and no more, shall be paid to or recoverable by such auctioneer, 
appraiser, broker, valuer, or accountant. — 5 & 6 Viet. c. 122, § 83. 

Fees payable in Bankruptcy. 

To ^ The Secretarv of Bankrupts’ Account,” from which the Salaries of the Judge, 
Commissioners, &c. arc paid : — 

Upon the Granting of every Fiat, to be paid to the Lord Chancellor’s Secretary 
of Bankrupts . . . , . . jfilO 0 0 

Immediately after the choice of Assignees, by the Official Assignee of each 
bankrupt^ estate, out of the first moneys that come to hand . . . 20 0 0 

To “ The Secretary op Bankrupts’ Compensation Account^” for p^ment of the 
compensations to the Patentee of Bankrupts, the late London and Counts Com- 
missioners, and other persons whose fees and duties were abolished by the 1 Wm. IV, 
c. 56, and 5 & 6 Viet. c. 122 ; — 

Immediately after the choice of Assignees, by the Official Assignee of each 
bankrupt's estate, besides the sum hereinbefore directed . ^ . gfilO 0 0 

For every Sitting of the Court, or of any Division J udge or Commissioner thereof, 
other than the sitting at which any person may be adjudged a bankrupt, or 
any sitting for the choice of assignees, or for receiving proof of debts pnor to 
such choice, or at which any bankrupt shall p^ his last examination, or at 
which any dividend shall be declared, or at which the bankrupt’s certificate 
shall be signed. . . • . . . 1 0 0 

For every Sitting at which a dividend shall be declared, a sum according to the 
amount order^ to be divided ; viz. 

For all sums not exceedhig £10,000 . • • ) Or. in every £100 

And for any excessabove £10,000 . • . 2s. 6d. in the £100 

Such payments to be made within one week after such sitting. 

To the Account at the Bank of England intituled ** Intertc arisino from the 
Bankruftct Fund Account 

For every Sitting under every Fiat prosecuted in the Country, as a charge for 
the use of the Court . . . . . . £0 10 0 
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To the SECRETAiir of Bankhupts ; for the expences of his office, and the * 
surplus for his own use : — 

For every Docket struck and not acted upon . . . . £1 12 G 

For every renewed Fiat . . . . . . . 0 12 0 

For every Petition of Appeal answered for Hearing . . . 0 13 6 

For every Order on Hearing . . • . . .15 0 

For every previous Minute of Order . . , .036 

Foreverv warrant for advertising Declaration of Insolvent . . .026 

For Certificate of a Fiat, to authorize advertisement in the Gazette ..026 

For every Se^h made ror Fiat or other Proceeding . . .010 

For filing Affidavits and other Documents . . . ..010 

For Cop&s of Affidavits, Orders, and other Proceedings, per folio of 90 words . 0 0 1| 
For every Certified copy of Declaration of Insolvency . . .026 

To the Chief Registrab of the Court of Banknmtcy, under London fiats; and 
to the Deputy Registrars of the several District Courts, under Fiats prosecuted in 
such courts . 

Op filing every Fiat . , * . , . ,£010 

For every Summons of Trader Debtor . . . ..010 

On Allowance of every Bond with sureties . .050 

For every Rule or Order Nisi . . . . ..050 

For every Rule or Order absolute . . . . .060 

For everjr Search Warrant . . . . ..050 

On swearing every Affidavit, except of the Bankrupt or relating to his Certificate 0 16 
For every Order of Court made in any matter heretofore within the jurisdiction 
of the Court of Review . . . . . .10 0 

For every Certificate of Bankrupt’s conformity . . ..066 

On entering every Appeal for hearing in the Court of Review . .020 

For every Order pronounced by that Court , . . ..160 

For every previous Minute of Order . . . . .026 

For entering every matter for hearing in a Subdivision Court . . .010 

For every Order pronounced there . . . . .050 

For Fees on the Trial of every issue, to be paid by the successful party . .200 

For every Search made in the Court . . . . .010 

For filing Affidavits and other documents . . . .,010 

For Copies of Affidavits, Orders, and other Proceedings, per folio of 90 words 0 0 1 J 

For every Subpoena ad testificandum and other Writ issued out of the court .020 

Fees to the Official Assignees. 

By the General Rules of the Court of Bankruptcy, 12th Jan., 1832, it is recommended to 
the Commissioners to allow the Official Assignees 1 per cent on tlic moneys they 
respectively receive, and per cent more on the moneys actually divided ; subject to 
increase or diminution in any case under special ciiciunstances to be referred to the Court 
of Review. 

Messengers’ Fees, 

Attending the Commissioners until Adjudication, for Warrant of Seizure .£010 0 
Executing the Warrant, at each place . . . . . 0 13 4 

Summons to Bankrupt to surrenaer, and Duplicate . . .050 

Service of Summons on Bankrupt . . . ..068 

Preparing Advertisement for the Gazette, and Copy, and attending with, and 
Fee, the same . . . . . . .068 

Possession, from the day of execution of the warrant of seizure to the choice of 
assigneeL and no longer, per day . . . ..050 

Preparing Warrant for bringing up the Bankrupt from prison, attending Com- 
missioner to sign the same, and service on the Gaoler . . . 0 13 4 

Summons for Assignees to attend Audit Meeting . ..068 

Preparing Summonses, and serving same upon the assignees . .068 

Proclaimmg Bankrupt when he does not surrender . . ..034 

In case of committal by the Commissioners, taking into custody, and execut- 
ing their warrant, Messenger, and Men’s attendance, with coach-hsre, and 
expences . . . . , . .110 

If the Messenger or his Man are' compelled to travel any considerable distance 
from London, beride the above fees and all travelling and other necessary 
expences, an allowance at the following rate pm* day : — 

For the Messenger . . . . , ..068 

For his Man « . . . . .058 
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GENERAL RULES, ORDERS, &c. IN BANKRUPTCf. 


ORDER OF THE LORD CHANCELLOR^Nov. 12. 1842. 

Made in pursuance of the Statute 5 & 6 Victoria, c. 1122, 

I DO nEREDT Order and Direct as folixiws ; that is to say, — 

1 . That every fiat in bankruptcy hereafter granted shall be forthwith issued and trans- 
mitted by the Lord Chancellor’s Secretary of Bankrupts to the court to which such fiat shall 
be directed, in manner hereinafter in that behalf mentioned ; that is to say, — Every such fiat 
direc ted to the Court of Bankruptcy shall forthwith be sent, bjr a mesrenger to be appointed 
by the said secretary for that purpose, to the Office of the Chief Registrar of such court at 
the said court in Basmghall-street, and there delivered by such messenger ; and every such 
fiat directed to any District Court of Bankruptcy shall forthwith be sent (except where the 
lord chancellor shall by any special order hereafter otherwise direct) through the General 
Post Office to the deputy-registrar or deputy registrars of such district court. 

2. That every commission of bankrupt and every fiat in bankruptcy heretofore issued 
and directed to any commissioners in the country, and opened, or purporting by the pro- 
ceedings to have been opened, at any place situated within any one of the seve^ districts 
in the country mentioned in and settl^ and described by an Order bearing date the 2d of 
November, 1«42. and made by her Majesty, by and with the advice of her Privy Council, 
in pursuance of an act of parliament pas^ in tho parliament holden in the 5th and 
fith years of the reign of her present Majesty, intituled “ An Act for the Amendment of 
the Law of Bankruptcy,” or directed to any commissioners in the country heretofore 
authorized to act in the prosecution of fiats m bankruptcy at or for any such place and 
within 20 miles thereof, but not opened, shall be and tne same is hereby transferred and 
removed into the District Court of Bankruptcy authorized to act in the prosecution of fiats 
in bankruptcy in the country within the district in which such place shall be situate. And 
every commission of bankrupt and every fiat in bankruptcy heretofore issued and directed 
to any commissioners in the country, and opened, or purporting by the proceedings to have 
been opened, in the country elsewhere than at any place situated within any one of the 
sjiid several districts so settled and described as aforesaid, or directed to any commissioners 
in the country heretofore authorized to act in the prosecution of fiats in bankruptcy else- 
where than at or for any such place, but not opened, shall be and the same is hereby 
transferred and removed into the Court of Bankruptcy in London. And all further pro- 
ceedings in every commission and fiat so transferred and removed as aforesaid shall bo 
thenceforth prosecuted and carried on in manner directed by the said act in the court to 
which tho same is hereby ordered to be transferred and removed. 

3. That forthwith after the registering in any District Court of Bankruptcy of any com- 
mission or fiat in bankruptcy opened since the passing of the act 1 & 2 Wm. IV. c. 56, and 
at every public sitting or the court thereafter under such commission or fiat, and forthwith 
after the advertisement of the adjudication, and every public sitting thereafter, under every 
fiat hereafter opened in any District Court of Bankruptcy, minutes of such commission and 
fiat and of the proceedings shall be transmitted by the court acting in the prosecution of 
such commission or fiat to the (Dourt of Bankruptcy in London, to be there kept and filed 
among the records of the said court, in manner following j that is to say,— A minute of the 
commission pr fiat and proceedings shall be made from time to time in the form hereinafter 
set forth, so far as the same may be applicable, by the deputy-registrar, and certified by 
him as corf^ct, and the deputy registrar shall cause such^inute to be sent by the post to 
the cliief registrar of the Court of Bankruptcy in Basinghall-street, who shall file the same 
among the records of such court 

FORM OF MINUTE OF COMMISSION OR FIAT AND PROCEEDINGS. 

Bankrupt, — [State the name and description of the bankrupt or bankiupts, as in the 

commission or fiat.] 

Date of commission or fiat, — ^ 

Petitioning creditor, — ^ [Name, ^c., as in the commission or fiat.] 

Solicitor, [Name, ^c., as in the commissioh or fiat.] 

Date of Adjudication, day of — , 184 — . 

Date at which (^zett^, day of , 184 — . 

Official assignee, [Name and date of appointment.] 

Creditors* assignees, [Names ns in choice paper, and date of choioe,] 

Solicitor (if changed), 

5 K* 
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Amount of debts proved at first meeting or sitting, — 

Ditto, claimed, 

Last examination, [Date of] 

Adjounied to [or sine die] [or passed] 

(And, in addition to the above, under fiats where last examination shall beht?reafter 
passed, the amount of creditors’ debts, of liabilities, and of assets, as disclosecl 
in the balance-sheet.) 

Certificate, [Date and particiUars [if any deemed material) of granting the same. 

Audit Date of, day of , 184 — . 

(From Audit or Dividend Paper.) 


Gross receipts... & 

Net receipts £ 

(And in addition to the above, from Accounts hereafter audited ;) 

Amount of Solicitors’ bills : — 

1st bill £ 

2d bill £ 

&c.,&c £ 

Total... £ 

Amount of Messengers’ bills : — 

Ist bill £ 

2d bill £ 

&c., &c £ 

Total ...£ 

Court Fees :~ 

To Secretary of Bankrupts’ Account 

To CompenKition Account £ 

Rent and taxes £ 

Wages in fUll £ 

Remuneration charge for official assignee £ 

Allowance to bankrupt £ 

Postages and petty expences £ 

Dividend : — Date of, ^y of ~ — , 184 — . 

(From Dividend Paper.) 

Gross sum divid^ £ 

Bate of dividend, in the pound 

Balance retained £ 


(And in addition to the above, where dividend hereafter declart^ 

Reason for retaining balance : — 

A similar return at every subsequent sitting for audit or dividend. 

Like returns as above where there arc Bei)arate estates for each bankrupt. 

4. That every sum directed to be paid under section 57 of the 5 & 6 Victoria, c. 122, or 
under section 47 of the 1 & 2 William IV. c. .5C, shall be ttiken by the deputy-registrar 
of the court authorized to act in the prosecution nf the commission or fiat under which 
such sum shall be payable ; and an account of all sums so taken shall be kept by such 
deputy- registrar, and such sums shall be certified by the commissioner to correspond with 
the number of sittings, and be paid by the deputy-registrar monthly into tlie Bank of 
England, or in the countiy into one or the branches thereof, or such other bank as shall 
be named by the Bank of England for that pur[K>se, to the credit of the accountant in 
bankruptcy, to be carried to the account intituled “ The f^cretary of Bankrupts Account,” 
and the voucher for such payment shall be produced to the commisaoner within one week 
thereafter. 

6. That the sum directed by the 5 & G Victoria, c. 122, § 78, to be charged to and paid 
out of the estate of the bankrupt under every fiat prosecuted in the country, for every 
ffltting under such fiat, shall be received by the deputy registrar of the court authorized to 
act in the prosecution of such fiat ; and a separate account of' all sums so recci^d shall be 
kept by the deputy registrar ; and such sums shall be certified by the commissioner to 
correimond with the number of sittings, and be paid by the deputy -registrai’, monthly, into 
one of the branches of the Bank of England or such other bank as shall be named by the 
Bank of En^and for that purpose, to the account intituled, Interest arising from the 
Bankruptcy Fund Account.” 

6. That printed copies of this order shall be supplied by the Lord Chancellor’s Secretary 
of Bankrupts to the several courts authorized to act in the prd^*ution of fiats in bank- 
ruptcy in London, and in the several districts in the country, and to the chief registrar of 
the Court of Bankruptcy in Basinghall-street ; and one copy shall be. posted up in some 
conspicuous place in every such court, and in the office of the chief registrar. 

LYNDHUllST, C. 
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GENERAL RULES AND ORDERS. - Nov. 12, 1842 
Made under the 5 & 6 Yictobia, c. 122, § 7U, 

FOB REQULATINO THE FORMS OP PROCEEDINGS (WHERE NOT PROVIDED FOR Blf THE SAI*^ 
ACT) AND THE PRACTICE TO BE OBSERVED IN EVERY COURT AUTHORIZED TO ACT 
THE PROSECUTION OF FIATS IN BANKRUPTCY. 

It is Ordered, as follows ^»that is to saj,— 

1. After the expiration of one calendar month from the date of these Rules and Orders, 
no attorney or solicitor shall be allowed to pmctise in any District Court of Bankruptcy until 
he shall have been admitted and enrolled as an attorney or solicitor of the Court of Bank* 
ruptcy in manner prescribed 1^ the General Rules and Orders made for regulating the 
practice of the said court, and bearing date the 12th of January, 1832. 

2. Every commission or fiat in bankruptcy transferred to the Court of Bankruptcy in 
London under the provisions of the act 5 & 6 Victoria, c. 122, § 52, shall, before or forth- 
with after any proceeding thereupon in such court, bo registered in the office of the Chief 
Registrar in Basinghall-street, in a book to be kept for that purpose, and allotted by bjJlot 
to one of the commissioners of such court, in the same manner as fiats directed to such 
court arc now allotted,. or in such other manner as the commissioners shall from time to 
limb direct. 

3. Every fiat issued after the commencement of the aforesaid act, and directed to the 
Court of Bankruptcy in London, shall, forthwith after the delivery of the same at such 
court, be filed of record in the Office of the Chief Registrar in Basinghall>street,and a minute 
of the date of so filing the same shall be made at the timcy in writing, at the foot of such 
fiat ; and such fiat shall not be opened, upon the application of any other creditor than 
the petitioning creditor, until after the expiration of three days from such date. 

t. Every commission or fiat in bankruptcy transferred to any District Court of Bank* 
ruptcy under the provisions of the act 5 & 6 Victoria, c. 122, § 52, shall, before or forth- 
with after any proceeding thereupon in sucli court, be registered;, by a deputy-registrar 
attending such court, in a nook to be kept for that purpose, and in districts where there are 
two commissioners shall be allotted by ballot, in the presence of the solicitor acting under 
such commission or fiat, or in rotation, in such manner as the commissioners shall from 
time to time direct, to one of such commissioners, and shall be further prosecuted before 
such commissioner, or before the district commissioner where there is only one commis- 
sioner. Provided always, that either of the commissioners authorized to act in the prose- 
cution of fiats in bankruptcy in any district in the country may, in the absence of the other 
commissioner, sit or act for him. 

5. Every fiat issued after the commencement of the aforesaid aef^ and directed to any 
District Court of Bankruptcy, shall, forthwith after the delivery of the same at such court, 
be registered by a deputy registrar attending such court, in a book to be kept for that 
puqiose, and a minute of the date of registering the same shall be made at the time, in 
writing, at the foot of such fiat; and such fiat sliall not be opened upon the application of 
any other creditor than the petitioning creditor, until after the expiration of three days 
from such date ; and such fiat shall be allotted by ballot, or in rotation, and prosecuted as 
directed with respect to a commission or fiat transferred to such court, subject to the like 
proviso in case of the absence of a commissioner. 

6. The present practice in the Court of Bankruptcy, where not inconsistent with or 
otherwise directed W the aforesaid act or these rules and orders, shall, until further order, 
be followed in such Court, and in every District Court of Bankruptcy. And every proceed- 
ing in any District Court of Bankruptcy, where not by the aforesaid act or herein specially 
provided for, shall, imtil further order, be in the same form (mutatis mutandis), and the 
paper thereof of the same size, as is now used in the Court of Bankruptcy in London, and 
shall be kept in such district court, unless and until directed by the Lord Chancellor to be 
transmitted to the Court of Bankruptcy in London. 

7. Every attorney or solicitor of the Court of Bankruptcy having in his custody or 
power the proceedings under any fiat in bankruptcy, opened, or purporting by the pro- 
ceedings to have been opened, at any time after the passing of the act 1 and 2 WDliam IV. 
c. 66, sliall forthwith bring such fiat and proceedings into the Court of Bankruptcy, or District 
Court of Bankruptcy into which such fiat s^jjall have been transferred and removed (as ^e 
case may be), to be registered in such court, and further prosecuted therein, as hereinbefore 
in that behalf directed. 

8. The deputy-registrar attending the commissioner shall take minutes, and have the 
charge of all proceedings before him. and otherwise assist in the business of the court, 
subject in all cases to the control of the commissioner. 
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9. Every application by a petitioning creditor to extend the time for opening any fiat 
sbail be supported by affidavit to be fifed in court. 

10. In every case where the time for opening any fiat shall be extended under 
5 & 6 Victoria, c. 12^ § 4, the commissioner shall forthwith cause notice to be sent by 
the post to the Lord Chancellor’s Secretary of Bankrupts of the extended time allowed by 
the Court. 

11. In every advertisement of an adjudication of bankruptcy in the London Gazette, 
the date of the fiat under which such adjudication shall have oeen made shall be stated. 

12. The personal attendance of the petitioning creditor, and of the witness or witnesses 
to prove the trading and act of bankruptcy, upon the opening of the fiat, shall in no case 
be dispensed with, except upon special cause proved to the sati^ction of the commissioner. 

13. If any person adjudged bankrupt intend to dispute such adjudication, such person 
shall cause notice of his intention so to do to be served upon the petitioning creduor or 
his solicitor, and the deputy registrar of the court, two days at t he least before the day of 
idiowing cause against such adjudication. 

14. The bankrupt’s balance-sheet must be filed in duplicate with the deputy-registrar 
of the court ten toys at least before the day appointed for the last examination of the 
bankrupt, or the adjoumment-day thereof for that puiposo (one copy for the official 
assiraee, and the other for the proceeding) ; and the last examination of the bankrupt 
shall in no case be passed by the court unless his balance-slieet shall have been duly filed 
as aforesaid. Office copies of the balance-sheet, or such part thereof as sliall be required, 
shall be provided by the proper officer 

15. Every bill of fees and disbursements and charges of any solicitor or attorney, or 
messenger, under any commission or fiat in bankruptcy, incurred jirior to any sitting for 
an audit under such commission or fiat, shall be delivered to tlie deputy-registrar for fixa- 
tion five days at least before the day appointed for such sitting ; and, in default thereof, if 
such sitting shall be adjourned by reason of such default, such solicitor or attorney, or 
messenger, shall pay the costs occasioned by tlie adjournment, and tlie amount thereof 
shall be deducted from the amount of such bill. And no money shall be paid to any 
solicitor or attorney, or messenger, on account of any fees or disbursements or charges of 
any bill, until such bill shall have been taxed. 

16. The audit account of the official aaiignec, or of any creditors’ assignee or assignees 
shall be made out ‘in the ordinary form of a Debtor and Creditor account, each item thereof 
being entered according to its date, and a name, date, and proper explanation gi\ en to such 
item ; and a duplicate of such account shall be sent by the official assignee to the solicitor 
two days at least prior to the day appointed for the auditing of such account ; subject to the 
power of the commissioner to reejuire an account, digested under proper hea^, to be 
annexed to the audit account, if he sliall think proper. 

17. At every audit the Debtor and Properly Book exhibited to the court by the official 
assignee shall be carefully examined and compared with the debts and property collected 
as stated in the audit paper ; and the cause of any rrionies remaining uncollected shall be 
ascertained, and a minute thereof made, and filed with the proceedings. And nil persons 
appearing to be indebted to the bankrupt’s estate shall be forthwith summoned and examined 
in that behalf upon oath ; and the examination so taken shall be filed with the proceedings ; 
and such directions shall be given by the court as to any ftirther proceeding thereupon 
as to the court shall seem fit. 

18. No audit and dividend shall be appointed for the same day, except for some special 
cause, to be stated to the coiut in writing at the time of such appointment, and allowed. 

19. Under every fiat issued within six months before the commencement of the aforesaid 
act, or hereafter to be issued, a final dividend shall be advertised within two years after the 
date of such fiat ; and under evei^ cotomiauon or fiat issued twelve months or more prior 
to the commencement of the sioresaid act, a final dividend shall be advertised within 
eighteen months after the commencement of the aforesaid act, unless, in eitlter of the 
cases aforesaid, there be some cause to the contrary to the satisfaction of the commissioner, 
to be stated in writing, and filed with th6 proceedings. 

20. The particulars of Demand and Notice under the aforesaid act, and specified in Sche- 
dule A (No. 2). shall, in cases where the debt demanded is claimed to be due to a partner- 
ship firm, be signed by or in the name of one of the partners, on behalf of himself and 
partner or partners, adding after such signature the style or firm of partnership, and place 
of buuness, as follows ; that is to sayy-^” John Thompson, for self and partners, trading 

under the style or firm of at in the county of And in cases wnere the 

debt demand^ is claimed to be due to any one person, or to two or more persons not licing 
partners in trade, such particulars of demand and notice shall be signed by or in the name 
of every such person by his Christian and surname, and his or their residence or place of 

business, as follows ; that is to say^ “ Edward Jones, residing at in the county of 

or “ carrying on business at m the county of .” 
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21. 6ucn Farticulars and Notice shall be directed to the partj or partiei intended to bo 
summoned bv the Christian and surname of each of them (or, when the Christian name is 
not knoMm, then by the initial letter or letter^ or some contraction of the Christian name* 
and by the surname^, and also by the place of residence, in the same form as mentioned in 
the last rule ; and snail also contain in the body thereoi a statement of the name or names 
of all the persons from whom the debt is claimed to be due, whether the whole of them 
shall be summoned or not, or (in case of partners) the style or firm of partnership, and 
place of business, in the same form as mentioned in the same rule. 

22. The account in such narticulars of demand riiall be expressed with reasonable and 
convenient certainty, as to dates and all other matters ; and where credit is given in such 
account to the debtor, the notice shall require payment of the difference, or balance only, 
which appears to be due on such account. 

23. If the aflidavit for summoning a debtor under the said act shall not be filed within 
one calendar month after service of the particulars of demand and notice, the plaintift* (or 
creditor) shall not afterwards be at liberty to proceed without serving new particulars or 
demand and notice. 

24. Every affidavit under the said act shall be intituled of ^ The C!ourt of Bankruptcy in 

London,” or “ The Court of Bankruptcy for the District,” as the case may be, 

25. Every affidavit for summoning a debtor under the said act shall state the nature o. 
the debt with the same degree of certainty and precision as is now required in an affidavit 
to hold to bail by order of a judge in the superior courts at Westminster. 

26. Every summons of a debtor under the said act shall describe the parties in the same 
manner as they were described in the particulars of demand and notice. 

27. Every such summons shall be indorsed with a notice, as follows 

“ Notice to the Party Summoned. 

" This Summons is served upon you pursuant to the provisions of the 6th and 6th Victoria, 
c. 122, intituled “ An Act for the amendment of the law of Bankruptcy,” and is founded 
on an Affidavit of Debt which was filed in the Court of Bankruptcy in London [or the (^ourt 
of Bankruptcy for the District at ] on the day of , 184—. 

“ If you shall fail to appear in person to this summons at the time and place within 
specified (having no lawful impediment made known to and proved to the satisfaction of 
tnc said Court at the same time, and allowed), and if you also fail within fourteen days 
after service of this summons, or within such enlarged time as the said C!ourt may grant, to 
pay, secure, or compound for the demand within mentioned to the satisfaction of the sum- 
moning creator, or to enter into a bond, with two sureties, to be approved of by the said 
Court, to pay such sum as shall be recovered in any action which mall have been brought 
or shall thereafter be brought for recovery of the same, together with such costs as shall be 
given in such action, you will be deemed to have committed an act of bankruptcy on the 
16th day after the service of this summons, provided a fiat in bankruptcy shall issue 
against you within two calendar months from the filing of the above-mentioned affidavit. 

** If you shall appear, and on appearance shall reftise to sign an ndmipsion of the said 
demand in the form required by the said act, and shall not make a deposition on your 
oath, in the form required by the said act, that you believe you have a good defence to 
such demand, and shml also ml, within fourteen days after serfice of this summons, or 
within such enlarged time as aforesaid, to pay, secure, or compound as above mentioned, 
or to enter into such bond as above mention^, the same consequence will follow as in the 
case first supposed, subject to the same proviso as regards the issuing a fiat in bankruptcy. 

** If you shall appear, and on appearance shall sign an admission of the said demand, 
and shall not withm fourteen days next after the filing of such admission pay, or tender ana 
offer to pay, to the said creditor the amount of such demand, or secure or compound for 
the same to the satisfection of such creditor, you will be deemed to have committed an act 
of bankruptcy on the 16th day after the filing of such admission, subject to the same pre- 
riso as ^fore-mentioned with regard to the issuing a fiat in bankruptcy. 

If you shall appear, and on appearance shml sign an admission for part of the said 
demand, and shall not make a deposition on your oath, in form required by the said act, 
that you believe you have a good defence to the residue, then, if, as to the sum so admitted, 
you shall not, within fourty days next after the filing of such admission, pay, or tender 
and offer to pay, to the said creditor, the sum so admitted, or secure or compound for 
the same to the satis&ction of such creditor, and as to the residue of such demand shall 
not within fourteen days 'firom the service of the summons, or such enlaiged time as may 
be granted by the said court in that behalf, pay, secure, or compound for the same to the 
satisfaction of such creditor, or enter into a bond, with two sureties to be approved of by 
the court, to pay such sum as shall be recovered in any action which shall have been 
brought or shall thereafter be brought for recovery of the same, together with 
costs as shall be given in such action, you will be deemed to have committed an act of 
bankruptcy on the 15th day after the service of this summons, subject to the sameprovbo 
as before mentioned with regard to the issuing the fiat in bankruptcy. 

6 E* 3 
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* If Toti Bhall appeal*, and on appearance shall, as to the whole of the said demand, or 
pare of it, make a deposition bn your oath, is the form required by the said act, that you 
l^ieve you have a good defence to the same, you will be entitled to a discharge £rom the 
summons. 

You are moreover to observe, that an admisi^on made by you after the service of this 
summons, though cdgned out of court, may afterwards be nlM in court, and will be as 
e^tual as if you had appeared and signM it in court ; provided there bs present at the 
time of the simatuie an attorney of one of her majestya superior courts of law on your 
behalf, expresuy named by you, attending at your request, to inform you of the effect 
of SUCH admission before it is signed by you ; and provided also that such attorney do sub- 
scribe Jus name to the admission as a witness, and in such attestation declare himself to be 
attending for you, and state therein that he subscribes as such attorney; and provided also, 
that the admission be in the following form • 

* 1, the undersigned, £. F., of in the county of ^ do hereby con^ that I am 

indebted to A. B., of , in the sum of “ ‘ Signed, E. F. 

“ ‘ Dated this day of , 184—. 

^ ‘ Witness, G. H., attorney for the siud £. F., and subscribing witness to the execution 
hereof as such attorney.’ ” 

28. Every summons of a debtor under the said act shall be indorsed with the name and 
place of residence (according to the fonn of specifying name and place directed by rule 
20) of the attorney actually suing out the same ; and in case such attorney shall not be 
an attorney of the Court or Bankruptcy, then also with the name and place of residence 
(according to the same form) of the attorney of such court in whose name the summons 
^all be sued out ; but in case no attorney ^all be employed for the purpose, then with 
a memorandum expresung that the same has been sued out by the summoning creditor 
“ in person.” 

29. Every such summons shall be served four days at least before the time for appear- 
ance therein mentioned. 

80. Every such snmmdhi shall be served between the hours of nine o’clock in the fore- 
noon and nme o’clock in the evening. 

31. If the plaintiff (creditor) shall make default in appearance at the time appointed in 
that behalf, the defendant (debtor) shall be entitled to nis discharge from the summons; 
and a memorandum of such discharge shall be indorsed on the summons. 


32. If the defendant shall appear at the rime appointed in that behalf, and shall refuse 
to admit such demand, butshsut, B8 to the whole of the said demand, or part of it, make a 
deposition on oath, in the form required by tiie said act, that he believes he has a good 
mnce to the same, the defendant shall be entitled to his discharge from the summons, 
fnd a memorandum of such discharge shall be indorsed on the summons. 

33. Any want of compliance on the part of the plaintiff with these i^es and orders in 
the particulars of demand and notice, and in the atli^vit for surnroomng the defendant, 
and m the summons and service thereof, or in any or either of such matters, may be waivea 
by the defendimt; or, if m&de known to and proved to the satifffaction of the court at the 
time required by the summons for the appearance of the defendant, shall be deemed and 
taken to be a good objection to requiring the defendant to state whether or not he admits 
the demand sworn to by the plaintiff, or any part thereof; and in such case, if such want 
of complhmce be not waived, the defendant shall be entitled to his discharge from the sum- 
mons, and a memorandum of such discharge shall be indorsed on the summons. 

34* Every i^lication to enlarge the time for calling on the defendant to state whether 
or nat he admits the demand or any part thereof, or for entering into a bond, with sureties, 
shall be auppogrted by affidavit. 

35. Before any defendant shall be allowed to enter into a bond, with sur^ies, aooording 
to the provisions of the said act, he shall ^ve to the plaintiff or his attorney a notice in 
writing, signed by the defendant or his attorney, of the defendant’s intention so to proceed. 

3d. Such notice of sureties shall be accompanied with a true copy of the affidavit of 
sufficiency ; which affidavit phall be in the following form ; vht. 


^ In the Court of Bankruptcy, London, 

[or, In the Court of Bantai^y^ the District]. 

^ A. B. the j‘ 0 .,aad:O; B« of 4rc. iadt^ng their plaoei qf reeidenee teepee- 

Hvetp^ aeoerdingf to the fArtieulam eet/let^ In Jln/W'.ftl), severally make oath and say : 
And first, the said A. B. for himself asith, that he is one of the proposed sureties lor toe 
iffidve-named defendant, and that he the said A.B. rfeldesml M-. aibre«iid, aiidthat he is 
vMrth property to the amount of £ — ^ over and above what will pi^ and aaris^ all his 
^ debts and incumbrarices; that he ia not euretp in anp munner /or the aboee-nemed 
aefendant^orany ethipr per9on,emeeptm ^ present ooeaeien (<ir,if heis surety on any 
other occarion, substitute for tho vtords in Italics the following, * and every other sum for 
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which he i« bow mTel^’)| ’tbat his, the said A* B.’s, property, to the emoimt eforcsaid, 
Cfmosts of [jper$Mp€cify the natwre and value eftke jirvperiy tumrdmg to Ike ekrcumr 
etanc&B oftA oa»e,aeJoll(Hee:---SUiek in trade in his bminess of a carried on bj him 

at , of the vanie of ; of good book debts owing to him, to the amount of — ^ ; 

of furniture in his house at , of the value of ; of a iBreehold (or leasehold) fann of 

the value ot — > , situated at . occupied by ; or of a dwelling house of the Value 

of — - , situated at , oceupieu by ; or qf other nro^ty^ f^rHoulurju^^ each 

Ascription of pfop^ty. voUh fhe value (hereof A And the said A. B. further saltE, that 

for the last six months he has rended at amresaid (or, if he has resided at severol 

places, then say, at the following places, particulaHmng them according to the form 
of descrihing places directed by Rule2\S, And the above-named deponent C.D. for 
himself saith, that— (Hero pursue the same form as with respect to the former surety A** 

37. The amount of property so sv^Om to shall be the sum dexnanded, fractional parts of 
a pound excepted, and one-fourth more. 

38. The plaintiff shall be at liberty, within four days after service of notice of sureties, to 
except to the proposed sureties or either of them, by delivering a written notice to ^ 
defendant or his attorney, to the effect generally, that he excepto to such surety, or sureties, 
as the case may beJ 

39. Two days after the service of such notice of exception, the defendant or his attorney 
shall attend at eleven o’clock in the forenoon in open court, with the bond duly stamped^aiid 
with an affidavit by the subscribing witness of the execution of such bond ; and the plamtiff 
or his attorney shall be at liberty to oppose the sureties, or either of them, upon affidavit, 
or on the ground of any defect appeanng on the ffice of the proceedings. 

40. The bond shall be taken in a penal sum, to the amount of double the anin de- 
manded, and shall be executed by the defendant and both sureties to the plamtiff ; and the 
form of the condition shall be as follows 

Whereas the said (plaintiff) and one C.D., by their affidavit, sworn and filed in the 

Court of Bankruptcy [or, in the District Court of Bankruptcy at — ], on the — — day of 
— 184 — , according to an act passed in the session of parliament holden in the fifth and 
sixth years of the reign of Q,ueen Victoria^ intituled Ac. seveially deposed as follows; that 
is to say,— The deponent (plaintiff) for himself said^ [here set forth the affidaivU for sum- 
mons']: and whereas the said Court did, upon the filing such affidavit, issue a summons 
according to the said act, which was duly served on the said (defendant) on (he — ^y 
of — — in the year 184 — : and whereas the said (deferkdaint),vpo(n his appearance to the 
said summons [or, at an enlargement or adjournment of the said summons, as the estse 
may 6o], refused to admit such demand, and made no deposition, accordiim to the said uct, 
that he believed he had a good defence to such demand [or signed an a&ission fiw put 
only of such demand, vis., the sum of — , and did not make a deposiffon according to 
the said act that he believed he had a good defence to the residue of such demand j: and 
whereas the said defendant has requested the said (sureties), as sureties for him, to join 
him in the present obligation, conditioned as hereinafter appWing, to which they have 
consented ; and the sud deiendant has given notice thereof to the said plaintiff i, * und 
whereas the said plaintiff hath brought an action at law for recovery of the sM derpemd 
[ot of the residud of the shid demandyps the case may be]:'^ Now the condition of 
above-written obligation id ^ch, th^t if the said (defendmf)^ his exeeutors or a4xni|Uf- 
trators, shall pay such sum or sums to the srid (platriiiff), executors, adxhiniftmtprs, 
or assifps, nd' shall be reco^red in the said action, or any o^her action which map have 
been brought or shall hereafter be brought for the *recovery of the said deip iiiid ^ the 
said residue of the su'd demand, as the ease rhdy he ], together with such costii tla ^11 
be given in the same, then the present obligation shall be void ; otherwise it shall be and 
remain in full force and virtue.’’. . 

41. Where no notice of exertion is served, the defendant or ^is a^rftay shall attend in 
open court on the sixth day after the service of notice of sureties, at' eleven o’clock in the 
forenoon, with the bond and affidavit of execution aforesaffi, and also with an affidavit of 
the service of notiOh of sumties, and an office copy of thd affidavit of sufficiency. 

42. All affidavits used in court slial! be filed. 

43. In all cases in which any particular nmnber of da^ is above describ^pr rindl ^ 
mentioned in any of these rules and orders, or any other rule or order eff couit, the 
doing of any act; thU samv ifaSiff bo reckoned, the absOii^ of any 

contrary, exclurivouf the fimt add incluBive''of thO' liiiO 'ddy, liiat dajp ffiall 

happen to foil oir a Sunday, Ghriatlhas-day, Friday, or a diy 
puhiic fost or thanksgiving, ixi whioh case the time shall be reckoined ezd^ve ot 
day also. 

* It no action has been brought, leave out the words printed in ItaUc. 
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44. Any writ of attachment or other writ issued by a Subdivisioh Courts or court Niirio* 
rised to act in the prosecution of any fiat in bankruptcy, or an order of such court for the 
nonpayment of costs, on the deputy-registrar’s allocatur, shall be sealed with the seal of 
the Court of Bankruptcy by the chief registrar of such court in Basinghall-street. 

45. Printed copies of these rules shall be supplied by the Lord Chancellor’s Secretary of 
Bankrupts to the several courts authorized to act in the prosecution of fiats in bankruptcy 
in London, and in the several districts in the country, and to the chief registrar ox the 
Court of Bankruptcy in Basinghall-street ; and one copy shall be posted up m some con- 
spicuous place in every such court, and in the office of the chief registrar. 


ORDER OF THE LORD CHANCELLOR.-Nov. 12, 1842. 

OFFICIAL ASSIGNEES. 

It is Ordebed, as follows ; that is to say,— 

1. That each official assignee appointed to act as official assignee in bankruptcies prose- 
'cuted in the country shall find security to the like amount, and be subject to the same 
rules in relation thereto, as the oificim assignees appointed to act in bankruptcies prose- 
cuted' in the city of London. 

2. That each official assignee, appointed to act as such in bankruptcies prosecut^ in 
the country, shall be subject to the like prohibition not to carry on any trade or business, 
or holdPor be enga^i^ed in any office or employment other than his said office and employ- 
ment of official assignee, as the official assi^ees appointed to act in bankruptcies prosecuted 
in the city of London. 

3. That, until further order, the commiadoner in the country shall appoint his official 
assignees to act in rotation under the several bankruptcies prosecuted before him, unless 
in any case the commissioner shall see cause to the contrary. 

4. That this order, in the said several matters hereinafter mentioned, shall from hence- 
forth (except ill matters otherwise herein specially directed) apply to every official as- 
ttgnee, whether acting under bankruptcies prosecuted in London or in the country, and 
to every such bankruptcy. 

6. That the official assignee shall, on the 1st day of January in every year, or within 
one week then next following, make a declaration in writing, to be fil^ with the Chief 
Registrar of the Court of Bankruptcy in Basinghall-street, tnat, to the best of his know- 
led^ and belief, his sureties are alive and solvent, and in such declaration state, to the best 
of ms knowledge and belief, any change of reridence of any or either of such sureties. 

6. That the official assignee shall enter in a book, to be called the Remster Estate Book, 
the names of the bankrupts in the commissions and fiats to which he snail have been or 
shall be appointed. 

7. That the official assignee shall keep the following set of books, in size and form herein- 
after referred to ; that is to say — Register Estate Book (No. 1 ) ; Reipter Book of Bankrupts’ 
ll^oks delivered to official assi^ee under each estate (No. 2); Debtor and property Book; 
Rough Cash Book ; Fair Cash Book ; Rough Journal ; Fair Journal (for bills of exchange, 
securities &c.); Ledger; Letter Book; Petty (^hand Postage Book; Audit Book. 

The size of such several books, and of any other books kept by the official assignee in 
his official capacity, and the form of entry in all such books, to be settled by the accountant 
in bankruptcy. 

8. That the official assignee, forthwith after his appointment under any bankrupt’s estatei 
shall sort and number the books, papers, and writings of the bankrupt, with the number 
of the estate in the Register Estate Book, and the number of each book, thus : — 

54 The number of the estate in the Register Estate Book. 

75 The number of the book, paper, or writing received by the official assignee. 

And the official assignee shall file a lirt hereof with the proceedings, and shall also forth- 
with after his appointment deliver to the bankrupt a written notice or letter in the form 
specified in the l^hedule hereunto annexed (No. 1). 

9. That the official assignee riiall direct, in the form specified in the Schedule hereunto 
annexed (No. 2), the payment of all monej^ due to an v bankrupt’s estate from any one per- 
son, or fr^ two or more penons being partners, ana carrying on business or residing in 
England, and exceeding in amount the sum of 500/., and all moneys being in the hands or 
under the control of any assifpiee or assimees chosen by the creditors of any bankrupt’s 
estate to which such official asugnee shall hava been appointed, into the Bank of England, 
to the credit of the accountant m bankruptcy, and for the particidar estate to which such 
money shall belong. 
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10. That when any money shall be paid into the Bank of England, pursuant to the 
directions aforesaid, the party so paying such money shall receive a certificate, in thp form 
specified in the Schedule hereunto annexed (No. 3), from one of the cashiers of such Bank, 
of his paying the same, and of its being placed to the account of the accountant in bank- 
ruptcy for the proper estate ; and a voucher for such payment^to be sent by the Bank on 
the same day to the said accountant. 

11. That, as soon as conveniently may be alter every such payment^ the accountant in 
bankruptcy shall certify in writing to the proper official assignee that such pa 3 rment has 
been made, and the name of the bankrupt or bankrupts to the credit of whose estate the 
money has been placed in the books kept m the office of the accountant in bankruptcy. 

12. That the accountant in bankruptcy and the Governor and Company of the Bank o. 
England are hereby authorised to make liom time to time such further regulations, to be 
settled by one or more of the commissioners of the Court of Bankruptcy acting in London, 
and subject to the approval of the lord clfancellor, for facilitating the making of such pay- 
ments, and certifying the same to the official aisi^ee, as to them shall seem meet 

13. That no official assignee shall keep under his control upon any one estate more 
than 100/., or, in the aggregate of moneys of bankrupts* estates, more than 1000/. ; and any 
excess beyond such sum shall be paid by him forthwith into the Bank of England. 

14. That the official assignee, at the time of paying any moneys into the Bank of Eng- 
land, shall state in writing, delivered therewith to tne cashier of the Bank, in the form 
specified in the Schedule hereunto annexed (No. 4), the date and amount of the payment, 
tne name of the official assignee making it, the name and description of the bankmpt or 
bankrupts to whose estate the money belongs, and that it is to be placed to the credit of the 
accountant in bfinkruptcy. And the officii assignee shall take a receipt for the same from 
the cashier of the Bank, and on the same day carry or transmit it to the office of the ac- 
countant in bankruptcy, who will give a pfoper voucher for such receipt, and that the 
money is placed to tne crixlit of the estate of the said bankrupt or bankrupts in the books 
kept in tlie office of the accountant in bankruptcy; such voucher to be produced when 
called for by the court. 

15. That all moneys, without exception, received by the official assignee, and not paid 
by him forthwith into the Bank of England to the credit of the accountant in bankruptcy, 
shall be paid by the official assignee, as soon as they shall amount to 100/., into the hands 
of a banker, with whom such official i^ignee shall keen an account as such official assignee, 
such account to be entitled “ as official assignee/’ and in which account no moneys shall 
be entered except such as are received by tne official assignee in his official capacity. 

16. That all moneys paid into the Bank of England to the credit of the accountant in 
bankruptcy for the estate of any person adjudged bankrupt, or in matters of bankruptcy, 
shall be subject to the order of a commissioner of the Cqurt of Bankruptcy, in writing 
under his hand, and testified by a deputy-registrar as to the application thereof: pro- 
vided, that every such order shall specify the amount of any payment to be made by sucii 
order, the purjiDsc to which it is to be applied, and the name ot the official assignee to whom 
the same is to be made for such purpose, and, in cases where the sum to be paid exceeds 
500/., the name of the person beneficially entitled (to whom in such case the payment shall 
be made). And the accountant in bankruptcy shall and may, pursuant to such order, pay 
the sum of money specified therein out of such bankrupt’s estate by a draft^ subscril^ 
to and on the same paper with the s^iid order ; such order and draft to be m the form 
specified in the Schedule hereunto annexed (No. 5). 

17. That all orders by the commissioner for payment of money, or for the transfer and 
sale (as hereinafter provided) of any stock or securities being part of a bankrupt’s estate, 
be signed in triplicate ; and tliat one copy of any such order be filed with the proceedings 
in bankruptcy, and that one copy be left with the Bank of England, and that one copy be 
left with tne accountant in bankruptcy. 

18. That the official assignee shall, before .my audit, enter in the book called the Debtor 
and Property Book the names of all the debtors to the bankrupt’s estate, as returned in bis 
balance-sheet, and shall state tlie reasons why debts are not paid on tne opposite page ; 
such book to be produced to the court at every audit. 

1.0. That each official assignee shall deposit in the Bank of England, to the credit of the 
accountant in bankruptcy, all bills, notes, and other negotiable instruments, except unac- 
cepted bills of exchange, as soon as he shall receive the same ; and shall deposit in like 
manner all imaccepted bills of exchange as soon as the same shall have been accept^ or 
refused acceptance ; and shall, at the time of such deposit leave a statement in writing with 
the cashier of the Bank of England, specifying the date and contents of the instrumeifto 
so deposited, the name of the official assignee making such deposit, the name and descrip- 
tion of the bankrupt or bankrupts, and the particular estate to which the same respectively 
belong, and that such instruments reepectively are to be deposit^ to tee credit of the tam 
accountant in bankruptcy ; and shall also ta&e a receipt for the same from tee cashier of 
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the Bank, and carry or transmit it to the office of the said accountant in bankruptcy, who 
will civo a proper voucher, to be produced when called for by the court. 

I’hat wiieii and as soon as any bill, note, or other negotiable instrument deposited as 
aforesaid in the Bank of England in the name of the said accountant, shall Jbecome due, 
(he Governor and €ompany of the Bank of England shall, without any direction from 
the said accountant, deliver such bill, note, or other negotiable instrument to one of the 
cashiers of the Bank, who is%to present the same for payment, and receive the sum of 
money due thereon, and forthwith to pay the sum so received, if any, into the Bank of 
England, to be there placed to the credit of the said accountant. 

That in case any such bill, note, or other negotiable instrument shall not be paid, the said 
Governor and Company of the Bank of England shall cause such bill, note, or other 
i\egotiable instrument as is by law required to be noted and protested to be delivered to a 
notary for that purpose, and to be noted and protested accordingly, and shall, after the 
same* shall have been so noted and protested, ^the case may be, again deposit the same 
in the Bank of England, to the credit of the saia accountant. 

And that the said Governor and Company of the Bank of England arc forthwith, after 
every such receipt of money or deposit of any note, bill, or other negotiable instrument, 
to certify to the said accountant the sum of money received, if any, on each such' bill, note, 
or negotiable instrument, and placed to the credit of the said accountant, or that such hill, 
note, or negotiable instrument has been dishonoured ; and such dishonoured hill, note, 
or other negotiable instrument shall be forthwith delivered by the Bank to the proper 
official assignee. 

And that fis often as any bill, note, or other negotiable instrument that shall have coine 
to the hands of any official assignee shall have been or sliall be dishonoured, such official 
assignee shall forthwith give sueh notice thereof as is by law required from the holder of 
such bill, note, or other negotiable instrument respectively. 

20. That any one of the commissioners of the Court of Bankruptcy acting in the pro- 
secution of any fiat in bankruptcy may from time to time make order relative to the de- 
livery out to an official assignee of any bill of exchange or promissory note which may 
stand in the Bank of England to the credit of the accountant in bankruptcy for the cstiite 
under such fiat ; provided that the pur|>osc of such delivery be btatecl iiithe order, and such 
order be testified by a deputy-registrar. 

21. That any one of the commissioners of the Court of Bankruptcy acting in the 
prosecution of any fiat in bankruptcy may, as often as it shall ap|>ear to him exi>edient, by 
order under his hand, in the forms specified in the Schodubj liereunto annexed (IS os. G, 
7, and 8), direct any money which may have been paid into the Bank of England on 
account of the estate of the V>ankrupt named in such fiat, to be invested in the purchase of 
Exchequer-bills to be lodged in the Bank of ICiiglaud ; and may in like manner direct the 
sale or excliange of such Exchequer-bills, and also the exchange, sale, or transfer of any 
stock in the public funds or in any public company, or of any Exchequer-bills, India 
bonds, or other public securities, which shall have been transferred, delivered, or paid into 
the Bank of England on account of such bankrupt's estiite ; and may direct the proceeds 
thereof to be laid out in the purchase of Exchequer-bills, and that such Exchequer-bills, 
when so purchased, be deposited in tlie Bank of England to the credit of the said accountant 
for such particular estate. And the said accountant shall and may, pursuant to such order, 
make such srde, purchase, or transfer, without any further order or direction ; and the 
expences thereof may be charged to the account of the estate for the benefit of which the 
same shall liave been respectively made. 

Provided always, that the signature of the commissioner be attested by a deputy -regis- 
trar; and that the order of the accountant in bankruptcy be subscribed to the order of the 
commissioner, and on the same paper with the said order. * 

^ Provided further, that no stock or public fund be transferred upon any sale, and that no 
Exchequer-bill, India bond, or public security be delivered for the purpose ot sale, except 
to a caMiier of the Bank of England, until the price or value thereof be paid into the Bunk 
of England to the credit of the accountant in bankruptcy for the particular estate to 
which it belongs; and that no sum be paid for the purchase of any Exchequer-bill, 
India bond, or otlier public security, until such Exchequer-bill, India bond, or public 
security be deposited in the Bank of England to the credit of the said accountant in 
bankruptcy, and for such particular estate. 

22. That the official assignee shall, within one week after the declar:ition of a dividend, 
give notice by advertisement in the London Gazette, and to each creditor by a printed 
circular letter in the form specified in the Schedule hereunto annexed (No. 9), to be sent 
through the Post office at the cost of the bankrupt’s estate, to be settled by the commis- 
sioner, of the time and place of the delivery of thedividend wtirrtints as hereinafter provided ; 
and that at such time the official assignee will require the production of such securities, 
if any, as the creditor exhibited at the time of his proof; and that no dividend warrant 
will be delivered to the creditor holding any security for his debt until such security shall be 
producetl, without the special directions of a commissioner in that behalf. 
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23. That this order, so far as relates to the mode of payment of dividends shall com- ‘ 
mence and take effect on the 2d day of January next; and that no dividend under any 
bankrupt’s estate to which an official assignee shall have been appointed, shall be de- 
clared by any District Court of Bankruptcy until after the said 2d day of January. 

24. That when a dividend has been or may be declared, the solicitor to the estate shall 
forthwith make out three lists of the creditors in alphabetical order, and shall state^ in se- 
parate columns, after the name of each creditor, the aniount of his debt, and the dividend 
to which he is entitled, and in two of such lists the securities exhibited at the time of proof, 
and shall to each name prehx a number in regular series, together with the date of the 
order of dividend, according to the form in the Schedule hereunto annexed (No8.]10 and 11), 
and shall sign such several lists, and shall cause one of such lists which specifies such secu- 
rities to be filed with the proceedings, and the other of such lists which specifics the secu- 
rities he shall deliver to the official assignee together with the list not specifying the 
securities. And the ofiicial assignee shall examine and sign the several lists, if correct ; 
and shall prepare books, at the expence of the estate, containing as many blank warrants 
as may be necessary, according to the form in the Schedule hereunto annexed (No. 12) 
tor London, and (I^o. 13) for the country, and shall number and fill up a warrant for each 
tiividend, and insert in each warrarit the name of the creditor to which the number of 
such warrant is prefixetl in the list, and the dividend payable to him, and shall keep the 
list specifying the securities in his custody, and shall take or send the books containing such 
warrants, together with the lists not specifying the securities, to the accountant in bank- 
ruptcy, who shall ascertain that tl>e amount of such warrants does not exceed the sum 
standing in his name to the credit of the bankrupt’s estate, and shall compare the warrants 
with the lists, and if correct shall certify the same, by affixing the seal of his office, to be 
])rovided for that purpose, in the margin of the warrants ; and he shall keep in his custody 
the list of creditors, and return the warrants to the official assignee, for delivery to the cre- 
ditors as hereinafter mentioned. 

2r> That when a creditor, or any person duly authorized under his hand to receive his 
dividend warrant, shall apply for the same, the official assignee shall require the production 
of such securities, if any, as the creditor exhibited at the time of his proof, and, if satisfied 
that the amount of the said dividend still remains due, shall fill up the date in the warrant 
and receipt, and ujwm the creditor or such other person autlronzed as aforesaid signing 
the receipt the official assignee shall mark the securities (if any) with the amount of the 
dividend, and shall sign and deliver the warrant for the same. Provided, that no dividend 
warrant shall be delivered to any creditor holding any security for his debt until such secu- 
rity shall he produced. Provided, that upon the statement of a creditor that he is unable to 
produce his security, and that the same has not been parted with for any yaluablc consi- 
deration, nor assigned to any person, he shall be examined on oath before a commissioner 
as to the cause of such inability; and his examination shall be filed with the proce^ings; 
and tile commissioner shall adjudge whether in his opinion the creditor is or fs not able to 
produce the security; and if the commissioner is of opinion that the security cannot for a 
sufficient cause be produced, the creditor shall give a sufficient indemnity to the official 
assignee, to be approved by the commissioner, and upon such indemnity being given the 
official assignee shall deliver the dividend warrant to tlic creditor. 

26. That the payment of the dividend warrant may be obtained by the creditor, or any 
person duly autliorized by him under his hand to receive his dividend, or by the executor 
or administrator of any such creditor, upon production of the dividend warrant at the office 
of the accountant in bankruptcy, or, in a country bankruptcy, at any branch of the Bank 
of England, or such other bank as shall be named by (he Bank of England in that bebaif^ 

"J'hat if any othei^person than the creditor or person duly authorized by him, or the exe- 
cutor or administrator of any such creditor, claim to receive the dividend, the person so 
claiming the same must obtain an order for paygient thereof indorsed upon the warrant 
by a commissioner under his hand ; and if any dividend warrant be above twelve months date, 
u like order for payment thereof by a commissioner shall be required. Provided sdways, that 
in no case shall any dividend warrant be paid to an official assignee, unless such ofiidai 
assignee be the payee, or the executor or administrator of the payee, or the assignee of any 
bankrupt payee. 

27. Thai when a dividend has been or may be declared under any fiat, the commisidoner 
acting in the prosecution of such fiat may, by order under his hand, testified by a deputy- 
registrar, in the form specified in the Schedule hereunto annexed (No. 14), direct the sum 
ordered to he divided, or such part thereof as may be required, to be carried from the 
general account of such estate to an account to be kept in the hooks of the accountant in 
bankruptcy, intituled “ Th«Dividend Account,” and to the particular estate. Provi(l^,that 
when it shall appear that any part of the money directed to be applied in payment or any 
dividend is not called for to make such payment, the commissioner may, by order under 
his hand, testified os aforesaid, and in the forms specified in the Sch^ule hereunto annexed 
(Nos. 15, 16, 17, 16, and 19, as the case may be), direct siicli sum to be cani^ back to 
the original account of the estate to which it bclonus. 
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28. Tliat all divitlund warrants under any bankrupt’s estate, which shall have been 
delivered to any official assignee by the accountant in bankruptcy for more than twelve calendar 
months, the same having been previously stamped by such accountant, but which ^hall not 
have been delivered to any creuitor of such estate, shall, forthwith after the expiration of 
such twelve months, be brouj;ht or sent by such official assignee, together with two lists 
thereof, under each bankrupt’s estate, to the said accountant, who shall thereupon compare 
the warrants with such lists, and cancel such warrants; and one of such lists shall be certified 
by the said accountant, and returned to the official assignee, who shall file such list with 
the proceedings of the respective bankruptcies; and the other of such lists to be retained 
by the said act^untant ; and the payment of- the dividend to any such creditor to be made 
in manner to be hereafter ordered by the lord chancellor* ^ 

29. That the official assignee.shall once in every quarter of a year deliver to the court 
to which he shall be attached an account made up to the last day of the preceding month, 
togetlier with the cash-book, and banker's pass-lwok, duly balanced, and any other books 
that the commis.>ioner may require; and such account shall show the btllances placed to 
the credit ot the accountant in bankruptcy, and of every estate under the charge of such 
official assignee in the books kept in the office lof tlic accountant in bankruptcy, such 
balances to be certified by the said accountant ; and such accoujiit shall also show the 
balances of every bankrupt's estate then iii the hands or under ^le power or control of the 
official assignee. 

30. That such quarteily account shall be kept -by the d-^uty-registrar of tnc court to 
which such official assignee sliall be attached, and shall be open to the inspection of cre- 
ditors; and that notice shall bo given in each court of such account having been delivered, 
and that any creditor applying to the court may inspect the same without fee at such 
convenient time as may be appointed by tbe court. 

31. That all moneys, bills of exchange, nptes, and other negotiable inst ruments herein- 
before directed to be paid or delivered to or by the Bank of Knglanci, may be paid or 
delivered to or by the Bank of hmgland by or through any of the brancii batiks tlUTcof, or 
any other bank that may be named by tlie Governor and Company of the Bank of hingland 
for that purpose; and all business arising in the country wdth the Bank of Kngland may, 
when necessary or convenient, be transacted with the Bank of England by or through any 
of such branch banks, or other banks so named. 

32. That the several forms specified in the Si iicdulo hereunto annexed for the several 
purposes therein stated, -knd not liCTcinbcfbre referred lo, be followed in all cases wliere 
the same may be applicable. 

33. That if the official assignee shall keep under his control more than 100/. of money 
belonging to any one estate, or more than 1000/. in tlie aggregate of moneys belonging to 
bankrupts’ estates, for more than one week, he shall be cliarged in his accounrsby the com- 
missioner with such sum as shall be equal to ioterest at the rate of 20/. per cent, on the 
excess of the said sum of 100/. or 1000/., as the case may be, for such time as such money 
shall be under bis control beyond the stiid week; and, unless the money has been kept from 
proper causes, the official assignee shall be dismissed from his office, upon the report of the 
commissioner, or upon petition to the lord chancellor by the creditors’ as. 5 i*gnee or assignees, 
or by any creditor, and be liable to the costs and expenecs, and have no claim to remune- 
ration. 

34. That, subject to the provisions of this order, tlie official assignee shall follow the 
directions of the commissioner under whom he shall act. 

35. That all forms relating to the payment or delivery into or out af the Bank of Enp 
land of any money, bills, notes, or other securities under comniis.sion8 and flats in bank- 
ruptcy prosecuted in the epuntry be printed in red ink. 

36. That printed copies of this order, and of, the rules herein referred to, shall be sup- 

plied by the Lord Chancellor's Secretary of Bankrunts to the several courts authorized to 
act in the prosecution of fiats in bankruptcy in Lonaon, and in the several districts in the 
country, and also to the accountant in bankruptcy, the Governor and Compiiny of the 
Bank of England, and the chief registrar of the Court of Bankruptcy, and each official 
assignee; and that one such copy of this Order be posted up in some conspicuous place 
in every such court, and in the respective offices of the accountant in bankruptcy, chiec 
registrar, and official assignees. ^ 

LYNDHUllST, C. 
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CHAPTER XXVi. 

l^roeeelrtnsiEf for tfir iilrltrf of HinjSolbeitt Bcbtortf 

IN THE COURTS OF BANKRUPTCY. 


Sect. I . — Of Petitions for Protection from Process* 

The bankrf^cy laws, we have seen, are confined in their operation 
a particular class of insolvents, none hut traders being entitled to 
avail themselves of their provisions, and of these only such as are 
indebted to a certain amount. ‘^The law of England,’’ says Black- 
stone, is cautious of encouraging prodigality and extravagance by 
indulgence to debtors ; and therefore it allows the benefit of the laws 
of bankruptcy to none but actual traders, since that set of men are, 
generally speaking, the only persons liable to accidental losses, and 
to an inability of paying their debts, without any fault of their own.” 
This distinction with which the law regards the insolvency of traders 
and that of other debtors, though less important at the present day 
than in former times, is still attended with the following results: that 
tlie modes of proceeding for relief which are open to tlie latter class 
are not only different, but the relief itself is less extensively bene- 
ficial than that ‘which the Ijiw of bankruptcy has provided for the 
former. After the various proceedings in bankruptcy have been 
gone through, if nothing be discovered to impeach the ’ honesty 
of the debtor, he is allowed a certificate, which discharges him en- 
tirely^ from all his previous debts and engagements, and he is more- 
over entitled to an allowance from the proceeds of his estate according 
to the dividend which it yields. The insolvent, on the other hand, 
though protected from imprisonment if no fraud be proved against 
him, remains liable to the last moment of his life for the payment of 
his debts infullj and a power is expressly reserved to his creditors to 
compel such payment whenever he shall be in a condition to do so. 

‘Another circumstance which formerly Constituted an important dif- 
ference in the two systems of proceeding was, that an insolvent could 
obtain no relief from his embarrassments, even by the surrender of his 
property, until he had undergone an actual imprisonment, of shorter 
or longer duration according to circumstances. Under the earlier 
insolvent acts, the debtor could not petition for his discharge until he 
had been imprisoned for a certain period. It was soon found, how- 
ever, that this delay answered no other purpose than to enable in- 
solvents to make away with what little property might have remained 
to them when they went into prison. The subsequent acts accordingly 
provided, that parties should not only be entitled to make their appli- 
cation for relief at the earliest possible period, but required it to be done 
within the first fourteen days after their ^coi^jimitment to custody. Still 
a considerable interval necessarily elapsed between the filing of the 
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insolvent's pelition and the time vh^n ho could he brought before the 
coujt for a heanng, duiing the i^hole of which time he formerly ir- 
mairif d in actual eu«^tody.^ This evil was in some measure remedied by 
the 1 k2 Vic* c* 110, which empowers the Court for Relief of Insol- 
vent Debtors to release the insolvent upon bail between the peiiod of 
his petitioning and the time appointed for hearing the matter of his 
petition ; but still, with regard to proceedings in that coint, impiison- 
mentis even now the necessary preliminary to relief. Another step w as 
therefore required for a more perfect assimilation of the law in its jno- 
ceedings with regard to bankrupts and other insolvents; vhich step 
was at length taken, by the adoption on the part of the legi^latnie 
of the measure wbieh is the subject of our present consideration. 

This mode of relief was first introduced in the year 1842 by the 
5 & 6 Vic. c. 116, but has since been considerably improved by the 
7 & 8 Vic. c. 96. Under these acts an insolvent, not bein^ a trader y 
of whatever amount his debts may be, — or being a trader, if his debts 
do not exceed three hvndred poimds , — by presenting a petition to a 
court of bankruptcy, together with a schedule of his debts and pio- 
perty, may obtain, first, what is called an Interim Order, which will 
protect him against all process either against his person or propei ty, 
or if he be already in prison, procure his discharge therefrom ; 
which order continues in force until a day fixed for his examination 
before a commissioner, when if it appear that his debts have not Ix en 
contracted by fraud, breach of trust, crime, wilful extravagance, Le , 
it will be renewed until a day appointed for making a Fmal Ordet ; 
which final order will operate as a protection in respect of all the dc ht«5 
mentioned in Iiis schedule. His property becomes vested in an official 
assignee together with an assignee or assignees chosen by tliecreditois, 
and, being taking possession of under the orders of the court, is distn» 
bated among his creditors, in the same manner as if he had hoc n made 
a bankrupt ; for which purpose, as also in the examination of the in 
solvent and all other persons for the discovery of his effects, tlie com- 
missioner to whom his petition is referred has the same poweisa'. 
with regard to bankrupts under the bankrupt laws. 

For^the better carrying these acts into execution, certain general 
inles and orders have been made by the commissioners of the Court of 
Bankruptcy, agreeably to powers given them for that purpose by the 
0 & 6 Vic. c. 116. The first were dated let November 1842, the 
day on which that act came into operation ; but, since the passing of 
the 7, & 8 Vic. c. 96, these have been superseded by others, dated 
21st December, 1844; and in a schedule annexed are forms for the 
various proceedings, with a table of fees. 

We need only fiirther premise, before entering upon the following 
detail, in which we have endeavoured to bring together the scat- 
tered provisions of thdse acts under distinct heads, that they are to be 
construed by analogy to the laws of bankruptcy, and in the most 
beneficial manner for promoting the ends intended b||)|4hern ; and 
that nothing in the latter act is to repe^ or in any manner alter the 
provisions of the former, except ^p far as is therein expressly pro- 
vided, or except as the former* is mconsistent with or at variance with 
the provi«?t6niB of the latter 7 & 8 Vic. c. 96, § 73. 
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L'Wiio MAY Petition. 

Tli(* f5 &; 0 Vic. c* 116, § 1, reciting that it ijs expedient to pro- 
tect fiom all process against the person such persons as may have 
become indebted without any fraud or gross or culpable negligence, 

as nevertheless their estates may be duly distributed among their 
Cl editors, enacts, That if any person not being a trader within the 
meaning of the statutes now in force relating to bankrupts^ ttwr if any 
pel son being suck trader hut owing debts amoimting in the whole to 
les^ than three hundred pounds^ shall give noticei &c. heimay pre- 
sent a petition for protection fro^ process to the Court of Bankruptcy 
if he has resided twelve calendar months in London or within the 
T ondon distiict, or to the commissioners of bankruptcy in the country 
within whose district he may have resided twelve calendar months.” 
The 7 & 8 Vic. c, 96, § 1, dispenses with the notice above referred 
to, enacting, That a petition for protection for process under the 
said act may be presented to any court or district court of bank- 
1 uptcy within the district of which the petitioner shall have resided 
twelve calendar months, without any notice whatever being given to 
anv creditor, or in the London Gazette or any newspaper.” 

Undei the drst-mentioned act it had been decided that persons 
already in custody were not entitled to the benefit of its provisions ; 
but now the 7 & 8 Vic. c» 96, § 6, expressly enacts, *<That any pri- 
soner in execution upon a judgment obtained in any action for the 
recovery of any debt (either not being a trader within the meaning of 
the statutes relating to bankrupts, or being a trader within the mean- 
ing of the said statutes but owing debts amounting in the whole to 
than 300/.) may be a petitioner for protection from process. 

It was a question under the former act, whether those olasfl^u>f 
traders which were first expressly made subject to the baisMt 
Liws by the 5 & 6 Vic. c. 122, § 10 (see antCy p. 757) were disaHed 
fioni availing themselves of the protection of the act, since, at the 
time of the passing of the5 & 6 Vic. c. 116, that was not a statute 
then in force relating to bankrupts; and Mr. Commissioner Sei^eant 
Stephen held, that they were not excluded from its provisions.^ But 
non, it IS presumed, os the petitioner roust swear in his petition (the 
form of which is fixi^ by the act, and for any variation from which 
the petition will be dismissed) that he is not a trader within the 
meaning of the statutes now in force relating to bankrupts, such per- 
sons cannot petition if tbeir debts amount to 300/. 

It has also been det^^lnined, that if any one of the debts in the 
petitioner's schedule has been contracted whilst be was a trader sub- 
ject to the bankriipt laws, be is not entitled to protection, if hie debts 
amount to 300/., although he may have been out of business for 
twelve months previously to filing his petition.* 

II. iNSOLTBNt’s Petition, Schbbclb, ko. 

Petition. — The 5 & 6 Vic. c. lUS did not prescribe any particular 
ioi m for the insolvent’s petition ; but the Oaneral Rules and Orders, 

^ Jti Baati, Bristol District Court. ^ Me Lowe, Birmingham Distnct Court, 

foefore Mr. Comimwu^ner Balguy, 



' 840 Insolvency 

of the 1st of N^ovember, 1842, ordered, that every petition should be, 
as far as the case would admit, in the form set forth in the schedule to 
those orders. The 7 & 8 Vic. c, 96, however, prescribes a form 
which must now be strictly followed. It requires also, that the 
petition and schedule be verified by an c^davit of the petitioner 
annexed, in a form likewise prescribed ; and enacts, that if either the 
petition or the affidavit be not in the prescribed form, the petition 
shall be^ismissed. 

Form <i^iniTioN for Protection from Process. 

' To the Court of Bankruptcy, London, or 
To the District Court of Bankruptcy, 

The humble Petition of 

[Insert at full length the unmet address ^ and guahty if the Petit lortert and ttho the desenp 
hon of the trade or business or (if more than one) trades or businesses ictmh he tat ; les or 
has earned on during his twelte months residence within the dxstnet of the loint J * 

Showeth, That your Petitioner is not a trader within the meaning of the statutes 
now in force relating to bankrupts. 

[If a trader t strike out the woid “ not»” atuladd^ ofter the word “bankrupt,” Un iroids 
“ but owing debts amounting in the whole to less than .^300.] 

That*your Petitioner has resided twelve calendar months within the district ol this 
Honourable" Court ; that is to say, — 

[Insert the places and periods <f lestdence,] 

That your Petitioner has become indebted to divers creditors whose names are in- 
sert^ in the Schedule (A) [or *as the case may he'] to this his Petition annexed ; and 
that he is unable to pay his debts in full. 

That your Petitioner has examined the said Schedule ; And that such Schedule con- 
tains a mil and true account of your Petitioner’s debts, and the claims against him, with 
the names of his creditors and claimants, and the dates of contracting the debts and 
claims severally, as nearly as such dates can be stated, the nature of the debts and 
claims^ and securities (if any) given for the same ; and that there is reasonable ground, in 
his belief, for disputing so much of the debts as are thereby mentioned as disputi^ ; 
a true account of the nature and amount of his property, and an inventory of 
and of the debts owing to him, with their dates, as nearly as such dates can bo 
sti^b and the names of his debtors, and the nature of his securities (if any) which he 
has had for such debts : And that the said Schedule doth also contain a Balance Sheet 
of so much of his receipts and expenditures as is required by this Honourable Court ih 
that behalL and doth fully and truly describe the wearing apparel^ bedding, and other 
such necessaries of yom Petitioner and his family, and his working tools and imple- 
ments. 

Tliat your Petitioner has not parted with or charged any of his property, except for 
the necessary support of himself and family, and the necessary expcnces (not exceed- 
ing £ ) of this his Petition, or in the ordinary course of trade, at any time within 

three months of the date of tiling this his Petition, or at any time with a view to this 
Petition. 

That your Petitioner is desirous that his estate should be administered under the pro- 
tection aitd direction of this Honourable Court ; and that he verily believes such estate 

is of the value of £ at the least unencumbered, anOieypnd the value of his wearing 

apparel and other matter which your Petitioner is authinsed to except by this act, and 
that the same is available for the benefit of his creditors. 

* That your Petitioner submits to this Honourable Coiut the proposal for the pay- 
ment of his debts contained in the said Schedule. 

^ [Omit this paragraph f no speetal 

That your Petitioner is ready and willineto be examined from time to time touching 
his estate and effects, "and to make a mil and true disclosure and discovery of the 
same. 

Your Petftioner, therefore, prays web relief in Hte premises as by the statutes 
. now in force for the relief of #solvetit debtors may be adjudgeil by this 

Honourable Court. 

SigniHl by the said Petitioner on tho d^ of 

, in tho presence of Oi 

Attorney or Agent in the matter of the said Petition. 



in BankmplQ/. 


S41 
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In the Court of Bankruptcy, London, or 
In the Pi9|nct Court oi Bankruptcy. 

A,B ^of , tho Petitioner named in the Petition hereunto annexed [if the 

f)fl)ttoner affirm^ alter accordingly'] maketh oath and saith. That the several allegations 
in the s lid Petition, add the several matters contained in the Schedule hereunto annexed^ 
art true. < 

Sworn, &c. 

The affidavit may be sworn in the same manner as affidavits in 
matters of bankruptcy ; that is, before the Court of Review, a sub- 
division court, a commissioner, the master or any registrar or deputy 
lepstrar in bankruptcy, or before a master ordinary or eictraordinary 
in chancery. 

Schedule.— The 5 & 6 Vic. c. 116, § 1, requires that the petition 
shall have annexed to it a full and true schedule of the insolvent’s 
debts, with the names* of his creditors, and the dates of contracting 
the debts severally, the nature of the debt, and the security (if any) 
given for the same, — also of the nature and amount of his property, 
and the debts owing to him, with their dates, the names of his deb- 
tors, and the nature of the securities (if any) which he may have for 
such debts. 

Excepted Articles* — No provision was made by that act for any 
itsei vation of the petitioner’s working tools or other necessaries ; but 
the 7 & 8 Vic. c. § 9, enacts, ** That the wearing apparel, bedding, 
and other necessaries of the petitioner and his family, and the work- 
ing tools and implements of the petitioner, not exceeding in the whole 
the value of twenty pounds, may be excepted by the petitioner in hk 
petition from the operation of the said recited act and of this act, and in 
such case shall be altogether excluded from the operation of the said 
ricts. Provided always, that such excepted articles, with the values 
thereof respectively, to he ascertained and appraised, if the comiDis<* 
sioner shall think fit, in such manner as he shall direct, be fully and 
tiuly described by the petitioner in his schedule, but otherwise the 
exception thereof shall bp of no force as to any part of the same. 

Amending Schedule. — We have seen that the commissioner has no 
power to permit the amendment of any error or omission in the 
petition or affidavit^' but that for any variation therein the petition will 
be dismissed. It is otherwise with respect to the schedule: the com- 
missioner nSIty allow the petitioner to amend his schedule, and correct 
any mis-statement therein. — 7 & 8 Vic. c. 96, § 3. 

"And Bee 30, after reciting that whereas it may sometimes happnn 
that a debt of, or claim upon, or balance due from a petitioner for 
pi otection from process may be specified in his sdheduld so swom to 
Bs aforesaid at an amount which is not exactly the actual amount 
thereof, without any culpable negligence or fraud or evil intention on 
the part of such petitioner/^ enacts, That in sttoh case tjie oommis*^ 
sioner shall allow the schedule to be amended ih that behalf; and in 
every case in which an amendment of the Schedule shall be (dlowed, 
the said petitioner shall be entitled to every benefit and protection bf 
the said Incited act and of this act ; and the creditor in th^t behalf 
> 5 A 6 Vic. c, Wf g $7. See ante, 7^5. 
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shall be ehtitleJ to the benefit of all the provisions made for creditors 
bv the said recited act and by this act in respect of the actual amount 
of such debt, claim, or balance, and neither more nor less than the 
same, to all intents and purposes, suoh error in the said schedule 
notwithstanding/' 

Wilful Omission in 8cheduU,—'^xxi the wilful and fraudulent 
omission of property from the schedule, or the retaining or except- 
ing thereout as necessaries to a greater amount than 20/., is a mis- 
demeanor. By sec. 39, case any petitioner for protection 

fronf process shall, with intention to defraud the creditors of such 
petitioner, wilfully and fraudulently omit in his schedule so sworn 
to as aforesaid any property whatsoever, or retain or except out of* 
such schedule as paring apparel, bedding, or other necessaries, or 
working tools or implements, property of greater value than twenty 
pounds, every such person so offending, and any person aiding and 
assisting him to do the same, shall, upon being thereof convicted 
by due course of law, be adjudged guilty of a misdemeanor ; and 
thereupon it shall be lawful for the court before whom such offender 
shall have been so tried and convicted to sentence such offender to 
be imprisehed and kept to hard labour for any period not exceeding 
tSreei years. And in every indictment or information against any 
person for any offence under this act, it shall be sufficient to set 
forth the substance of the offence charged on the person offending, 
wilbout setting forth the petition, or any proceeding whatever in the 
Matter of such petition, except so much of the schedule of such peti- 
tioner as may be necessary for the purpose." 

Estate Papery — With the petition and schedule must be deli- 
vered what is termed an estate paper (as described in the following 
orders), which must be in duplicate, and, if the petitioner be in cus- 
tody, a certificate from the gaoler of the cause or causes for which 
he is detained. 

By General Orders of 21st December, 1844, it is ordered, That 
the schedule shall be annexed to the petition at the time of bling it, 
and shall be, mutatis mutandis^ in the form in use under the o & 6 Vic. 
D. 116.* — ^Rule 2. 

“ That in all cases in which a petitioner shall be in custody there 
shall be filed with his petition a certificate from the aaolei'y of the 
^ause or causes of the detention of the petitioner.- — Rule 3. 

‘r That every petitioner shall deliver with his petition m account in 
kvriiiiig (in the form set forth in the schedule to these orders, marked 
B,No. 1), signed by the petitioner, of all his books of account and 
moehers, and of all his personal estate and effects then in his poSs- 
session or control, or in the possession or control of any other person 
by his authority or in trust for him, and the place or places where the 
mme are or are believed to be, and whether the same are liable for 
rent or any other charge, and to whom by name, and the particulars of 
the demand, in order that such property may be duly ascertained and 
[^iven up to the official assignee or the messenger ; and that tlie said 
account shall be signed and delivered in duplicate.'’ — Rule 4. 

* That H8 directed by the General im in te Court for Relief of Insoiveut 
Orders ot Kovember, 1842, in the foriii in * Debtors, 
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That one copy of tW^cstate paper mentioned in the preceding 
order shall be forthwith transmitted to the broker appointed b)' tlie 
court; and such broker shall forthwith proceed to app^raisathe per- 
sonal estate and effects of snch petitioner, and shall make such return 
as m bet forth in the schedule marked B, No. 2, annexed to these 
orders/’ — Rule 5. 

Presenting and Fding the Petition^ The petition and sche- 
dule, when completed, are, with the affidavit annexed, and other 
documents, to be taken to the chief registrar of the Court of Bank- 
ruptcy in Basinghall- street, or to the deputy registrar of the district 
court of bankruptcy, (as the case may be in London or in the country), 
Ix'fween the boms of eleven in the forenoon and two in the afternoon, 
V bo shall file* and number such petition. — Gen. Orders, rule 1. 

And such registrar shall thereupon allot such petition by ballot, or 
in rotation, to one of the commissioners in London, or of the district 
comt in the country (where there are two commissioners), and shall 
foithnitli certify to such commissioner the filing of such petition, 
and such allotment to him ; which cerUjicafe shall be filed with the 
proceedings in the matter of such petition. And such petition shall 
be prosecuted before such commissioner, or before the district com- 
missioner where there is only one commissioner.” — Ibid. 

Provided always, that any one commissioner in London or in the 
country mav, in the absence of any other commissioner, act for him.” 
-rhtih 

Piovided also, that where a petition shall have been previously 
filed by the same petitioner, whether such petition shall have been 
dismissed or not, the new petition shall be allotted to the commis- 
Monci to whom the first petition was allotted.” — Ibid. 

When the petition, with schedule &c., |^as been thus duly filed, the 
commissioner to yvboin the same is allotted appoints tlie official as- 
signee. And, by rule 7, Every petitioner shall, immediately after 
nil official assignee shall have been appointed to his estate, deliver 
over to the official assignee so appointed, all moneys, bills, nptes, 
and securities in his possession or power, together with all books of 
account, papers, and writings relating to his estate and effects,” The 
commissioner then appoints a day for the first examination of the 
insolvent, and signs an interim order, for .his protection from process 
in the mean time. ' 

Jl^ert of Filing the Petition . — Upon the petition ji^eing filed, the 
commissioner shall possess the like power and authority touching 
the seizure of the property of the petitioner, except as otherwise 
directed (that is. Saving as to the excepted articles), and also to 
compel the attendance of, and to examine the petitioner and his wdfe, 
and every person known or suspected to have any of his property in 
their possession, or who is supposed to be indebted to him, and every 
j)<‘rson whom the commissioner believes capable of giving any infor- 
mation concerning the person, trade, business or calling, dealings, 
or property of the petitioner, or any information material to the full 

' An insolvenVs petition is said to be hands of the olhcer of the court.— G^lick 
hlod when it i caches its place ot hiial cus- v. Sangster, 9 Bing. 40 ; 2 Moo. A 
tody, and not w hen it first comes to the Scott, 68 
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disclosuro of Jiis tloaJings, and to onfor^Rotb olicdience to eucli 
examination, and the production of books> deeds, papers, writings, 
and other dqcuments, as by any law now in force relating to bank- 
rupts are ppisessed by the s^eral courts authorized to act in the 
prosecution of fiats in* bankruptcy touching the seizure of property 
and the examination of any bankrupt or other person under a fiat 
in 1)ankrup^y.— 7 & 8 Vic. c. § 6. 

And all t^e estate and effects of the petitioner shall forthwith become 
vested in the official assignee whd shall be nominated by the commis- 
sioner. And such official assignee shall and may fortliwith take pos- 
session of so much thereof as can be reasonably obtained and possessed 
without suit, and shall hold and stand possessed of the same in like man- 
ner as official assignees hold and possess estates and effects underand by 
virtue of the statutes relating to bankrupts. — 5 & 6 Vic, c. 116, § 1. 

If the petitioner shall die after the filing of his petition, the commis- 
sioner may proceed in the matter of bis petition, for the discovery 
and distribution of his property, as he might have done if the peti- 
tioner were living. — 7 & 8 Vic. c. 96, § 8. 

\ Allowance to the Petitioner, — ^The official assignee may make sucl» 
allowance out of the property of the petitioner for the support of 
himself and his family as the commissioner shall direct. — Ih, S 10. 

. . Rev^ting of Property in Petitioner in case of Dismissal of Pelt- 
iton.— Whenever any such petition shall have been or shall be dis- 
missed, all sales and dispositions of property, and payments duly 
made^ and all other acts theretofore done by any assignee, or any 
|>erson or persons acting under his authority, or by any messenger or 
other person under the authority of the commissioner, according to 
the provisions of the said recited act and of this act or either of them, 
shulVbe good and valid, but the property of the petitioner shall other- 
wise in such case revest in fuch petitioner. Provided, however, tliat 
no, action or suit shall be prosecuted or commenced against such 
assignee, messenger, or other person acting as aforesaid, except to 
recover any property of the petitioner detained after an order made 
by the commissioner for the delivery thereof, and demand made 
thereupon. — Ibid, 

'■ ■ ■ m 

III, Interim .Order for Protection. 

When the above-mentioned proceedings have been duly taken, 
the commissidher signs what is termed an Interim Order, wdaich 
appoihts a day for the examination of the petitioner, and protects 
hifn from all process either against bis person or property in the 
mean time. If, however, he be already a prisoner iil execution upon a 
jud^ent for debt> di. notice must bo given detaining creditor ^ that 

he may be beard against the graniiijig of the in tenm order, which will 
then t if granted, contain also an order for his liberatm^^^ custody. 

The 5 &6 Vjc. c. 116, § l, 0 nacts ^^Thatit 8^811 thereupph upon 
the presentation of the peti||ion) be lawfAl. for the jud or commis- 
sioher of the court bankrim^^ to whom the same shall be referred, 
or for the commissioner in the country to whom it shall be presented, 
to give a protection to the petitioner/rom all process whutevex, either 
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against Ills person or his property of every description; which protect 
tion shall continue in force> and all process be stayed, until the appear- 
ance of the prisoner in court as hereinafter provided/* 

By Gen, Orders, rule 8, The protection from process to be given to 
any petitionei upon or after his petition shall be called the ^ Interim^ 
Order for Protection,^ and shall be prepared in duplicate, in .the fsiriu 
set forth in the schedule (marked C, No* 2) annexed to these orders, 
one copy to be filed with the prodei'dings/' 

Pmonen.— By 7 & 8 Vic. c. 96, § 6, Every such petitioner 
whom an interim order for protection shall have been given shall 
not only he protected from process, as provided by the said recited 
act (5 & 6 Vic. c. 116), but also from being detained in prispn 
execution upon any judgment obtained in any action for the recovery 
of any debt mentioned in his schedule. And if any such petitidnet^ 
being a prisoner irr execution, shall be detained in prison in execution 
upon any such judgment, it shall be lawful for the commissioner 
Older any officer who shall have such petitioner in custody by vlrJ^Uiaii 
of such execution to discharge such petitioner ouj of custody as to 
such execution, without exacting any fee ; and such officer shall be 
indemnified for so doing; and no shenff, gaoler, or other person 
whatsoever shall be liable to any action as for the escape of any 
such prisoner by reason of such his discharge. And such petitioner 
so discharged shall be protected by his interim order from all process 
for such time as the commissioner shall by such interim order, or 
any renewal thereof, think fit to appoint, until the making of the 
final order for protection, in the same manner as if such petitioner 
had not been a prisoner in execution. Provided always,# that after 
the time allowed by any such interim older or any renewal thereof 
(as tlie case may be) shall have elapsed, such petitioner shall not by 
such discharge be protected from being again taken in execution upoti 
such judgment, but such judgment shall remain in full force and eneet 
notwithstanding such discharge.’" 

By 1 ule 9, ** Where a petitionerl^ir protection from process shall be 
a pruoner in execution upon any judgment obtained in any action ^(it\ 
the recoveiy of any debt, such petitioner shall, before the granting of 
the interim ordei for protection, give such notice to the detaining 
ditoi under such execution as the court in which the petition is pro* 
socuted shall direct, so that suclr creditor may be heard against 
granting of the interim order, and the discharge of ouch petitioner 
out of custody.” 

And by rule 10, ** The order for dischaiging out of custody (nm)^ 
sec. 6 of 7 & 8 Vic. c. 96) any petitioner being a piisoner in execulioi^ 
upon any judgment obtained in any action for the recovery of any 
debt mentioned in his schedule shall be in the form set forth in the 
schedule (marked C, No. 8) annexed to these orders, and shall he 
prepared in duplicate, one copy to be filed with the proceedings/* 

The inteiim ovdcth^oproiectionfromarreity^nw^ ((l judges 
The 2d section of the o & 6 Viq. c. 116 expressly enacts^ Tjlai 
nothing herein contained shall be held or construed to hinder or pre*‘ 
vent the said insolvent from being arrested or held to bail under the 
authority of any judge's order for that purpose, in like manner as 

6 l2 
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may now by law be done, notwithstanding any protection wbicli ina} 
be granted under the authority of this act.^' 

Nor is the interim order a protc< 5 tion from process at the suit of the 
crown. ^ 

Under the 5 & 6 Vic. 116 it was not so effectual a protection as it 
is now made ; for that act contained no indemnification of the sheriff, 
such as is given by the 6th section of the 7 & 8 Vic. c. 96. An in- 
solvent, therefore, being taken in execution after having obtained the 
interim order, but of which the sheriff was ignorant at the time of the 
arrest, and the plaintiff in the action refusing to consent to bis release, 
though the court ordered his discharge, it refused to make either the 
sheriff or the plaintiff pay the costs of the motion : as to the sheriff, 
because if he had discharged him, he would have been liable to an 
action for escape f and as to the plaintiff, because if he had consented 
to discharge him, and the insolvent should have failed in obtaining 
his final order, the discharge by the plaintiff would have been a bar 
to future remedies under his judgment.^ 

At the examination of the petitioner, the commissioner renews the 
order, by signing'an indorsement on the back of it, and so from time 
to time until the final order. — 5 & 6 Vic. c. 116, ^ 5. 

But after the time allowed by the interim order or any renewal 
thereof shall have elapsed, the petitioner may be again taken in exe- 
cution upon the same judgment, uduch will remain in full force and 
effect notwithstanding his discharge. — 7 k 8 Vic. c. 96, § 0. 


IV. Notice to Cbeditors. 


When the day has been fixed for the examination of the insolvent, 
notice thereof is to be given to the creditors. The practice in tlii« 
respect is different from what it was under the 5&6Vic. c. 116; 
notice to the creditors being then the first step in the proceeding&. 
By that act the insolvent was required to give notice to one-fourth in 
number and value of his creditor8%f his intention to petition, and to 
cause the same to be inserted twice in the London Gazette, and twice 
in some newspaper circulating in the county wherein he resided. 
But the 7 & 8 Vic. c. 98 enacts, that a petition for protection from 
process under the said act may be presented without any previous 
notice to any creditor, or in the London Gazette or any newspaper. 
And by § 3, the commissioner authorized to act in the matter of 
such petition shall, forthwith after such petition shall have been filed, 
cause notice of filing of such petition to be given, in such manner 
as the commissioner shall direct, to the creditors named in the sche- 
dule of the petitioner, and resident within the United Kingdom, and 
whosq respectively shall amount to the sum of five pounds, 
and tt> be inserted ip the London Gazette, and in some newspaper or 
newspapers circulating within ^he county wherein the petitioner shall 
reside, and shall thereby appoint a public sitting of the court, when- 
ever the commissioner shall think fit, fpr the first examination of the 
jietitioner. 


‘ Rex. V. Selon» a Price, 671 . In re Bi 
Hoon, Court of Exchequer, 2 C. T. 31 3. 


« Mftwb V. Woolley, 3 Bowl. 03; 7 Ju- 
rist, 0/6. 
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The course therefore now is, for the messenger of the court to send 
the notices to the creditors, and insert the advertisements. For this 
purpose the insolvent or his attorney prepares the necessary nonces, 
which are left with the messenger in due time for service, with a list 
of the creditors to be served | at the same time paying the sum ot 
‘ three pounds as a deposit towards the expenses# The advertisement 
is inserted once in the London Gazette, and once in some newspaper 
circulating in the county in which the petitioner resides. 

Creditors residing out of the United Kingdom, and those wh<W 
debts do ndt amount to 6ve pounds, have no further notice than 
advertisement in the gazette and newspapers. And as to other creai-* 
tors, from the 22d section of the act it would appear that the petitioner 
w ill be protected by the final order in respect of all the debts named 
in his schedule, even though notice should not have been given to 
some of them. The only effect of want of notice would be to cause 
an adjournment of his examination. The same inference may be 
drawn from the decisions on the analogous clause of the 1 & 2 Vic. 
c. 110 (Insolvent Debtors Court Act)i a replication to a plea of 
discharge under that act, that the creditor had no notice, has been 
held to be bad.^ 


V. Examination of Insolvent. 

On the day notified by such notice as aforesaid, the commissioner 
shall proceed to examine upon oath the petitioner, and any creditor 
who may attend such examination, and any witness 'whom the peti- 
tioner or any creditor may call. And the commissioner may adjourn 
the examination from time to time, and summon to he examined 
before him any debtor of such petitioner, or any creditor of such 
petitioner, or any other person, whose evidence may appear necessary 
for the purposes of the inquiry. — 5 & 6 Vic. c. 116, § 4. 

As to the powers of the commissioner for the examination of the 
insolvent and other persons, and for the production of books and 
documents, the 5 & 6 Vic. c. 116, § 6 enacts, ^‘Thafc it shall be law** 
ful for the commissioner, by warrant under his hand and seal, to 
commit to prison any petitioner who shall appear to him to have 
prevaricated or made any false statement before him, for such time 
as he shall think fit, not exceeding one calendar month ; and touch** 
ing all persons other than the petitioner who shall be examined 
before him, or being lawfully summoned shall refuse or n^lect to 
attend him, the said commissioner shall have the same powers in 
respect of commitment as he has by any law now in force relating to 
bankrupts.” 

And by 7 & 8 Vic. c. 96, § 5, tb^ commissioner shall possess the 
like power to compel the attendance of and to examine such petitioner 
and m‘8 wife, and every person known or suspected to have any of 
the property of such petitioner in^is possession, or who is supposed 
to be indebted to such petitioner, Ifid every person whom the odm* 
missioner believes capable of j^iving any information concerning tbo 
person, trade, business, or calling, dealings, or property of such pnti- 


* Read w. Cfoft, 5 Bin 

Hookham, S Cm. & P. i 


N. C. 68 i 7 l>owl. P. C. 122 5 6 Swtt, 770. Pagh 
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tioner^ and to enforce both obedience to such examination^ and the 
production of books^ deeds^ papers, writings, and other documents, 
as by any law now in force relating to bankrupts are possessed by 
the several courts authorized to act ii) the prosecution of fiats in 
bankruptcy touching the seizure of property and the examination of 
any bankrupt or other person under a fiat in bankruptcy. 

And the commissioner may allow the petitioner to amend his sche- 
dule, and correct any mis-statement therein. — Ihid, § 3. 

And by § 40, if any person who shall make or take any oath or 
affirmation under or in pursuance of the said recited act or 'of this act 
shall therein be guilty of wilful falsehood, every such person, being 
duly convicted thereof, shall be subject to the same pains, penalties, 
and forfeitures, to which persons convicted of wilful and corrupt 
perjury are or shall be subject.^^ 

Though the petitioner is a prisoner under any process, attachment, 
execution, commitment, or sentence, and not entitled to his discharge, 
the commissioner may, by warrant under his hand directed to the* 
person in whose custody be is confined, cause him to be brought 
bdbre him for examination at any sitting of the court, either public 
or private; and the expence of bringing him up shall be paid out of 
his estate ; and such person shall he indemnified by the warrant of 
the commissioner.—*? & 8 Vic. c. 96, § 7. 

Orounds of Opposition , the 24th section of the 7 & 8 Vic. 
c. 96, “If on the day for the first examination of the petitioner, or 
at any adjournment thereof, it shall appear to the coramissioiier that 
the debts of the petitioner, or any of them, were contracted' by any 
manner of fraud, or breach of trust, or by any prosecution whereby 
he had been convicted of any offence, or without having at the time 
a reasonable ctr probable expectation of being able to pay such debt 
or debts, or that such debts, or any of them, were contracted by 
reason of any judgment in any proceeding for breach of the revenue 
laws, or m any action for breach of promise of marriage, seduction, 
criminal conversation, libel, slander, assault, battery, malicious arrest, 
malicious suing out a fiat of bankruptcy, or malicious trespass, or 
that the petitioner has parted with any of his property since the pre- 
senting of his petition, the commissioner shall not be authorized in 
any such case to name any day for making such final order, or to 
renew such interim order; and in every such case wherein such 
petitioner -shall have been a prisoner in execution, and discharged 
out of custody by order of the commissioner under the provision 
herein in that behalf contained, such petitioner shall be remanded 
by an order of the commissioner to his former custody. But 
if none of the matters aforesaid shall so appear, and the commis- 
sioner shall be satisfied that the petitioner has made a full discovery 
of his estate, effects, debts, and credits, it shall then be lawful for 
the commissioner to cause notice t^be given that on a certain day 
to be tiamcd therein he will proceeoto make such final order unless 
cause be shown to the contrary. 

And to the same effect is the 4th section of the 6 & 6 Vic. c. 116, 
but with the following addition : ff it shaU appear to the rommiBsioner 
i^t the allegations in the petitiott, and that the naittere in the 
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schedule are trm^ he ma^ cause such notice to be given ; and as the 
preamble of that act recites that the act is for the wnefit of persons 
who are indebted without frwud or culpable negligence^ these words 
are to be read with the 4tn clause. ^ 

Fraud. — A wilfol misrepresentation of circumstances by which a 
false credit is obtained is such a fraud as will cause the dismissal of 
a petition.^ 

Where the petitioner has been a party to an accommodation bill 
which he cannot pay, the commissioner will dismiss the petition, on 
the principle that a HU thus accepted by an insolvent is akin to fraud*’ 

The petitions of insolvents indebted as sureties to loan societies have 
been dismissed on the same principle. 

Breach of Trust. — Where a debt has been incurred by a breach of 
(rust, no subsequent conduct of the creditor will be held to condone 
the offence. An attorney who had received the sum of 2000/. t6 lay 
out, had appropriated it to his ow n use. The creditor received part 
of the money, and took a warrant of attorney for the remainder. 
Being opposed on Ins interim order as having been guilty of a breach 
of trust, it was argued that the offence had been condoned, and the 
practice of the Court for Relief of Insolvent Debtors was referred to,^ 
to shew that where a creditor, with a full knowledge of the fraud or 
misconduct of the insolvent, takes a higher security than he before 
possessed, he is presumed to have pardoned the original offence. But 
Commissioner Fane observed, that he could not shut his eyes to the 
fact, that the debt had been contracted by a breach of trust, and the 
petitionnvas dismissed.* 

A difference of opinion for some time prevailed as to whether a 
vexatious defence to an action is a good ground of opposition ; some 
of tlie commissioners regarding the costs to which a creditor is put 
in consequence of such a defence as a debt incurred by the petitioner 
without a probable expectation of being able to pay it ; others holding 
that such costs could not be considered as a debt contracted. In a 
late case, however, Mr. Commissioner Fane announced that the 
commissioners had met and determined that a vej^atious defence is 
a ground of opposition.* 

"whether the incurring costs vexatiously asi a plaintiff may be 
treated as contracting debts improperly, is questionable.^ * 

A fraudulent pr^erence is not specifically named as an objection 
to the granting of the final order j and Mr. Commissioner Stephens, 
in two cases,® held it not to be within the 5 & 6 Vic. c. 116. The 
7 & 8 Vic. c. 96, § 18, however, provides that a fraudulent preference 
shall be void against assignees. 

ParUng with Property after presenting Petition. — Mr. Com'mis* 
sioner Fane expressed himself compelled to dismiss the petition of an 
insolvent who, on coming up for his final order, stated that he bad, 

» Per Holroyd, C., In re Stutcly, Feb. * Cooke’s Insolvent Practicei p. 210. 
24th, 1044. • In re Cunningham, May 23, 1844# 

» Sturg. Insolv. Pr. 109,173. « In re Cunningham, Atm. 2, 1844. 

3 A peison who cannot pay his own debts ’ In re M’Kamam, I L T, 203. 

18 not a proper person to enter into engage- » In re Rudge, 2 L. T. 266 ; In re Gar- 

ments for others. Per Fane, C., In re Dunn, land. Ibid. 356, 376. 

I L. T. 310. In re Braeher, ib. 690. 
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out of a quarter's salary ireceiyed since his first hearing, paid various 
trifling sums to the tradesmen by whom his family were supplied, and 
who were named in his schedule. The commissioner observed, that 
he ought to have paid it over to the assignee. 

It has also been laid down, that an insolvent ought not to distribute 
his estate when all his creditors are not agreed on the distribution, but 
should at once apply to the court. An insolvent executed an assign- 
ment of his effects for the benefit of his creditors ; all of them would 
not join in it, but he paid those who did. Mr. Commissioner Hol- 
royd said, that he ought to have come to the court, instead of taking 
the distribution upon himself. As he now came when there was 
nothing to divide, this was not a case within the act. 

No one is allowed to appear in support or in opposition of an in- 
solvent, unless he be a counsel, attorney, or creditor. If as an attor- 
ney, he must be admitted of the Court of Bankruptcy. And a cre- 
ditor, before opposing, may be required to prove nis debt, as in the 
Court for Relief of Insolvent Debtors. 

The choice of the creditors^ assignee takes place at the first public 
sitting for the examination of the insolvent, by the majority in num- 
ber and value of the creditors attending, by themselves or their attor- 
neys duly authorized by letters of attorney. But to this subject we 
shall refer more particularly hereafter, under the head of Assignees* 

VI. Final Order. 

Notice of — If none of the grounds of objection which have been 
enumerated appear against the insolvent on his first examination, and 
the commissioner is satisfied that he has made a full discovery of his 
estate and effects, it shall then be lawful for the commissioner to 
cause notice to be given that on a certain day, to be named therein, he 
will make a final order unless cause be shown to the contrary. — 
7&8Vic.c.96,§24. 

And by General Orders, rule 11, *^lhe time for making a final 
order in the matter of each petition shall be appointed by the com- 
missioner acting in the same ; of which time the commissioner shall 
cause notice to he given ten days at least before the time appointed ; 
which notice shall he by advertisement in the form set forth in the 
schedule (marked E, No. 1) annexed to the orders.” 

Form of — The final order may be made without sf^cifying therein 
any debts, or sums of money, or claims, or naming therein any cre- 
ditors. It must he in the following form, as given in the schedule to 
the act 7 & 8 Vic. c. 96 : — 

Final Obdeb fob PBOTEcnoN fbom Pbocbss. 

In the Court of Bankruptcy. London, or 
Xn the — < District Court ot Bankruptcy. 

In the matter of the Petition of , of in tlie — of—, an Insolvent Debtor, 

and not being a trader within the meaning of the statutes now in torce relating to 
bankrupts [or, and being a trader within the meamng of the statutes now m force 
relating to bankrupts, but owing debts amounting in the whole to less than ^300.) 

Be it remembered, That the said having presented his Petition for protection from 

process to this Honourable Court, and such petition having beien duly ilM in court, and 
the sa^ Petitioner having duly appeared, and been examined touching his debts, estate, 

yd effcyts, and it app^ng to the undersigned Commissidn^ that ^e said by 

Vntae of the statutes in that ease made and provided, is entitled to the protection of his 
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person from being taken or detained under any proeess whatever in respect of the several 
debts and claims hereinafter mentioned^ a Final Order is hereby made to protect the per- 
son of the said from being taken or detained under any process whatever m respect 

of the several debts and sums of money due or claimed to be due at the tee of hling his 
l*etition from the said Petitioner to the several persons named in his Schedule as credrtoxs, 
or as claiming to be creditors for the same respectively, or for which such persons tell 
have given credit to the said Petitioner before the time of filing his Petition, and which 
were not then payable, and as to the claims of all other persons not known to the said 
Petitioner at the time of making this order, who may be indorsees or holders of any 
negotiable security set forth m his said Schedule ; And it is hereby directed^ that the 
proposal of the said Petitioner set forth m his Petition, for the payment of his debts, be 
carried into efiect m the following manner ; that is to say — 

Guen under my ted, this of 184 

(Signed) Commissioner* 

The final order is made in duplicate, one copy to be filed with the 
proceedings, and one copy to be delivered to the petitioner. — General 
Orders, rule 12. 

When there is a proposal made by the insolvent in his petition, 
the commissioner directs in bis final order whether such proposal shall 
be carried into efiect, and in what manner. But whether he haMiade 
any such proposal or not, the courts frequently make the final order 
conditional on certain payments being made, especially where the 
petitioner is in possession of a salary or pension, which they have no 
authority by the acts to apportion, like that possessed by \he Insol- 
vent Court. 

Effect off Final Order , — The 5 & 6 Vic. c, 116, § 4, declares that 
the final order shall be for the protection of the person of the peti- 
tioner from all process, and for vesting ofhu estate and effects in an 
official assignee^ together with an assignee chosen by the creditors^ or 
for the carrying into effect such proposal as the petitioner shall have 
set forth in his petition. But now, by the 7 & 8 Vic. c. 96, § 10, the 
vesting of the insolvent’s estate does not relate to the final order ; 
it vest*! in the assignees by virtue of their appointment. 

And by 7&8Vic. c. 96, §22, the final order shall protect the 
person of the petitioner from being taken or detained under any pro- 
cess whatever in the cases hereinafter mentioned, that is to say, mmti 
all process in respect of the several debts and sums of money due. Or 
claimed to be due, at the time of filing the petition, from such peti- 
tioner to the several persons named in his schedule as creditors, or as 
claiming^ to be creditors for the same respectively, or for which such 
persons shall have given credit to such petitioner before the time of 
filing such petition, and which were not then payable, or in respect 
of the claims of any other persons not then known to such petitioner 
at the time of making the final oider, who may be indorsees or 
holders of any negotiable securities set forth in such schedule. 

And by sec. 26, the final order shall extend to all process issuing 
from any court ffor any contempt off courts ecclesiastical or civil, Jfer 
non-payment oj money or of costs and eoopences in any such court ; 
and in such case the final order shall extend also to all costs which 
the petitioner Vould be liable to pay in consequence or by reason of 
such contempt, or on purging the same. 

And the final order, as to any debt or damages of any creditor^^ 
shall extend also to all costs incurred by such creditor before the 
fifing of the petitioner'^s schedule in any action or suit brought by 
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sucli creditor n^ainst the petitioner for the recovery of the same- 
And all persons as to whose demands for any such costs, money, or 
expenccb as aforesaid tb0 final order extendSi shall be deemed ( ri** 
ditors of such petitioner in respect thereof^ and entitled to the benefit 
of all the provisions made for creditors by these acts; subject, never- 
theless^ to such ascertaining of the amount thereof by taxation or 
otherwise, and to such examination thereof, as is herein provided m 
respect of all claims to a dividend of such petitionei’s estate and 
effects- — 7 & 8 Vic. c. 96, § 26. 

Annuities are declared to be debts within the meaning of the act. 
By sec. 25, ** Every sum of money which shall be payable, by way 
of annuity, or otherwise, at any future time or times, by virtue of any 
bond, covenant, or other 'securities of any nature whatsoever, shall 
be deemed and taken to be debts within the meaning of the said re- 
cited act and of this act. Provfded always, fhat every person who 
would be a creditor of any petitioner for prolection from process for 
such»«um or suras of money, if the same were presently due, shall be 
admissible as a creditor of such petitioner for the value, and no more, 
of such sum or sums of money so payable as aforesaid; which value 
the commissioner so authorized to act in the matter of the petition 
shall, upon application at any time made in fhat behalf, ascertain, 
regard being had to the original price given for such sura or sums of 
money, deducting therefrom such diminution in the value thereof as 
shall have been caused by the lapse of time since the grant thereof to 
the time of filing such petition ; and such ci editor shall be entitled in 
respect of such value to the benefit of all the provisions made for cic- 
ditors by the said recited act oi by fin*? act, without prejudice ncvei- 
theless to the i espcctive securities of such creditor, excepting as respects 
the effect of the final order which shall be obtained by such petitioner 
under the provisions of the said recited act and of this act. 

If any petitioner, being a prisoner iii execution at the time of filing 
his petition, shall be detained in prison for any debt or claim in re- 
spect of which he is protected from process by his final order, it shall 
he lawful for the commissioner to order any officer who shall have 
such petitioner in custody by virtue of such execution to discharge 
such pititioner without exacting any fee ; and such officer shall be 
indemnified for so doing. — 7 & 8 Vic. e. 96, § 23. 

And if any suit or action is brought against any petitioner for or 
in respect of any debt contracted before the date of filing his petition, 
it shall be a sufficient pica in bar of the said suit or action, that such 
petition wa^ duly presented, and a final order for protection and 
distribution lhade by a commissioner duly authorized ; whereof the 
production of the order signed by the commissioner, with proof of his 
nand-writing, shall be sufficient evidence. — 6&6Vic, 0.116, §10. 

Refusal of Final Order j or Adjournment thereof sine die — The 
commissioner, at the time appointed for making the final order, or at 
any adjournment thereof, may adjourn the consideration of such final 
order sine die. — 1 & 8 Vic. c. 96, § 21. 

If, for any* of the causes in that behalf aforesaid, no day be 
named for making the final order, or if the consideration ot such final 
order bc.adjoumed sine die^ or such final order be refused, the corn- 
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missionor shall have the power, after the expiration of such time sub- 
sequent to the filing of the petition as^ having regard to all the cir- 
ciinistances of the insolvency, and the cbnduct of the petitioner as an 
insolvent debtor before and after his insolvency, the commissioner 
shall think just, and after hearing the petitioner or any of his cre- 
ditors, or his or their cAhnsel or attorneys, to make an order to 
])i*ot(‘ct the petitioner from being taken or (fetained under ady process 
whatever for or in respect of the several debts and sums of money 
duo or claimed to be due, at the time of filing his petition, from the 
said jiejitioner to the several persons named in his schedule as cre- 
ditors or as claiming to be creditors for the same respectively, or for 
which such persons should have given credit to the said petitioner 
before the time of filing his petition, and which were not then payable, 
and as to the claims of all other persons not known to the, said peti- 
tioner at the time of making such order, wlio may be indorsers or 
holders of any negotiable security set forth in his said schedule. — 
IK § 

And it is provided, that no debtor shall be imprisoned on any pro- 
cess for more than twelve calendar months for any debt contracted 
before filing his petition, in case the final order shall be refused or 
shall not be made, or in case the protecting order shall not be re- 
newed, Ib* * 

And if such petitioner shall be.taken or detained under any process 
whatever for any debt or claim in respect of which he is protected 
from process by such order as last aforesaid, it shall be lawful for 
the commissioner to order any officer who shall have suCh petitioner 
so in custody to discharge such petitioner therefrom, without exacting 
any fee ; and such officer shall be hereby indemnified for so doing. — 
IK §29. 

Previous to making any application to the court for any order 
under the foregoing sections, the petitioner must give such notice of 
the application by advertisement, and to the creditors of the peti- 
tioner, as the court under the circumstances of the case shall think 
fit to direct. — General Orders, rule 13, 

Where a petition shall have been previously filed by the same 
petitioner, whether such jpetition shall have been dismissed or not, 
the new petition shall be allotted to the commissioner to whom the 
first petition was allotted, — Ih. rule 1. • 

Bescinding ihe Final Order, — At any time after the final order 
shall have been made, any creditor, or the official or other assignee, 
may give one month’s notice to the petitioner (either by personal 
service, or, if he cannot be found, by service at the place of residence 
mentioned in his petition) that he intends to apply by motion to the 
commissioner (or, in case of his death, resignation, or removal, to 
the commissioner appointed to succeed him) that the final order be 
rescinded, so far as relates to the protection of the prisoner’s person 
from process, and as to the effect of such order in bar of suits and 
actions. — 5 & 6 Vic. c. 116, § 12. 

And the commissioned shall, upon hearing the matter of such 
motion, and any evidence in support of it, and what the petitioner 
has to allege against it, and any evidence against H, and upon exa- 

5 
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mining tlie petitioner, if he shall desire to be examined, or if the 
commissioner shall think fit, proceed to make such rescinding order 
as is hereinbefore mentionea, if he sees reason to believe that the 
petitioner had net^ before tbe making of the order sought to be re- 
scinded, 7nade a full diBetosure o/hi» estatej effects^ and debts, or had, 
since the making of aucb or€er, notgipen nlStice to the assignees of any 
frojoerty after acquired by him* — Ibid* 

Provided, that, on any such motion by a Creditor, the official and 
other assignees shall be duly served with a month's notice to attend 
the said pommissioner ; and provided further, that notice of the hear- 
ing of such motion shall be given twice in the London Gazette, and 
twice in tbe same paper in which notice of the petition had Ix'en 
given, or in some other paper circulating in the same county ; and 
provided alvrays, that the said commissioner, in case he shall refuse 
to make the rescinding order, shall, if he think fit, order the peti- 
tioner's costs of the motion to be paid by the creditor making the 
motion, or by the assignee chosen by the creditors in case shall 
make the motion, but not out of the petitioner's estate and efiects. 
—Ibid* 

VTI. Op thb Assignees. 

6jjfficial Assignee. — We have already seen, that the official 
assignee is appointed by the commissioner, upon the application of 
the insolvent or his attorney, immediately after the filing of the peti- 
tion; that tbe estate and effects of the petitioner become \ested in 
him by virtue of his appointment ; and that the petitioner must, 
immediately after, deliver to him all moneys, bills, notes, and secu- 
rities in his possession or power, together nith all books of account, 
papers, and writings, relating to his estate and effects. 

The official assignee shall and may forthwith take possession of so 
much of tbe petitioner’s estate and effects as can be reasonably 
obtained and possessed without suit; and he sball hold aitd stand 
possessed of the same in like manner as official assignees hold and 
possess estates and effects under and by virtue of the statute relating 
to bankrupts. — 6 & 6 Vic. c. 116, § 1. 

The warrant of seizure and possession bo granted to tbe mes- 
senger under any petition shall be in the same form, mutatis mutandis, 
as that now in use in matters of bankruptcy, and shall be issued in 
the same manner; but shall not be executed without the special 
direction of the commissioner, or of the assignee or assignees {br the 
time being. — Gen. Orders, rule 6. 

Until an assignee shall be chosen by the creditors, the official 
assignee shall be enabled to act, and shall be deemed to iie, to all 
intents and purposes^ a sole assignee of the jwoperty of the petitioner. 
And if the commissioner shall so order, ne may sell or otherwise 
dispose of it or any part of it, and make such allowance out of it for 
the support of the petitioner and his family as the commissioner shall 
direct. — 7 & 8 Vic. c. 96, § 10. 

And the property of the petitioner shall in every case be possessed 
and received by the official assignee alone, save whdre it shall be 
otherwise directed by the commis^oner. — Ib* § 4. 
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In the event of the official assignee’s death, resignation, or removal 
from office, the property vested in him will go and be vested in the 
successor of such official assignee, either alone or jointly with the 
cieditor’s assignee, as may be.^ — Jd, § 10* , 

If the petition be dismissed, all sales and dispositions of the pro* 
peity, payments duly made, and acts theretofore done by him or by 
any person under his authority, oi^ by any messenger or other person 
under the authoritv of the commissioner, will be good and valid ; 
but tlie property otnerwise will, in such case, revest in the petitioner. 
And no. action or suit shall be commenced against such assignee, 
messenger, or other person acting as aforesaid, except to recover any 
pioperty of the petitioner detained after an order made by4he com- 
missioner for the delivery thereof, and demand madethereupon.— Ibirf. 

Creditors* Assignee * — ^The choice of the creditors’ assignee takes 
place at the public sitting of the first examination of the petitioner, 
or at an adjournment thereof, by the majority in number and value 
of the creditors who may attend, by themselves or their attorneys duly 
authorized by letters of attorney in that behalf, before the commissioner 
on such day. Provided, that the commissioner shall have power to 
reject any person so chosen who shall appear to him unfit to be such 
assignee as aforesaid; and upon such rejection or removal a new choice 
of aiiother*as8ignee shall be made in like manner. — Ib, § 3. ' 

With respect to the voting of creditors, sec. 14 provides, that in 
all matters wherein creditors shall vote, or wherein the assent or dis- 
sent of the crediltors shall be exercised in pursuance of or in carrying 
into effect the recited act or tins act, every creditor shall be accounted 
such in respect of such amount only as upon an account fairly stated 
between the parties, after allowing the value of mortgaged property 
and other such available securities and liens, sliall appear to be the 
balance due; and that all disputes arising in such matters concern- 
ing any such amount shall, upon application duly made in that be- 
half, be examined into by jhe commissioner, who shall have power 
to determine tiie same, and, if it seem fit, to refer the examination 
thereof to an officer of the said court. Provided always, that the 
amount in respect of which any such creditor shall vote in any such 
matter shall not be conclusive of the amount of Jiis or her Aebt for 
any ulterior purposes in pursuance of the provisions of this act. 

Every suen assignee shall be deemed to be an officer of the coui4 
in which the petition is filed, and liable«a9 such to the control 
theretft*. — Ib. § 4. 

The property of the petitioner vests in the assiguee or assignees for 
the time being by virtue of their appointment, but is, in every case, 
to be received by the o^cial assignee alone, except when otherwise 
directed by the commissioner. — Ibid. 

And as often as any such assignee shall die or be lawfully removed, 
and a new assignee bCvduly appbinted, all estate real and personal, 

^ and such effects and cr^its as were or remained vested in each 
deceased or removed assignee, shall vest in tne new assignee, either 
alone or jointly with the existing assignees, as the ease may require, 
without any deed of coiWeyance for that purpose. 
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VIII. Of the Propeett passing to the Assignels. 

The 5 & 6 Vic. c. 116, § 7 enacts, **That from and after the pass- 
ing of the final order, the whole estate, present and future, as well 
real as personal, and as well in the colonies, dominions, and planta- 
tions belondng to her majesty, as in the United Kingdom of Great 
Britain and Ireland, all the enects and all the credits of the petitioner, 
shall become absolutely vested in the official assignee and the assignee 
chosen by the creditors, without any deed or conveyance; which 
assignees shall hold the same as fully as if the petitioner hail been 
a bankrupt and they had been assignees unaer the fiat. 

Sec« 8 provides, that a certificate of tne appointment of the assig- 
nees shall be registered in any case where by law a registry is re- 
quired on the conveyance or assignment of property. — See post^ 
JEtfidence of Proceedings. 

And by sec. 9, the said assignees shall be entitled to claim and 
demand from the said petitioner, at any time after the said final 
order, tfny estate and effects acquired by him at any time after such 
order shall have been made. And all such estate and effects, of 
what kind soever and wheresoever situate, shall be absolutely vested 
in such assignees upon their filing a copy of their claim, served upon 
the petitioned personally, or by leaving it at the place of residence 
mentioned in his notice of petition ; and they shall hold the same in 
like manner as they hold the estate and effects of the petitioner trans- 
ferred by force of the final order as hereinbefore provided. Provided 
always, that no assignee of any insolvent shall be authorized by virtue 
of this act to take possession of any estate or effects which the insol- 
vent shall have acquired or become possessed of efter the making of 
the final order herein mentioned, except under the authority of an 
order of the said commissioner, or of the Court of Review in Bank- 
ruptcy, made for that purpose, and then only to the extent and at 
the time and in manner directed by such order, and after giving such 
notices and doing such acts, matters, and things, as by the rules, 
orders, and regulations made under the authority of this act shall 
be required and directed in that behalf. 

SuchUre the proviSons of the 5 & 6 Vic. c. 116. The 7 & 8 Vic. 
c. 96, however, vests the property of the petitioner in the assignees 
hy virtue of their appointment^ not, as in the former act, from the 
petssing of the final ordes^. It also allows, as we have already seen, 
the petitioner to except from the operation of the acts the wdhring 
apparel, bedding, and other necessaries of himself and fhmily, and 
his working tools and implements, not exceeding in the whole the 
value of 207. It will be observed also, that in speaking pf the peti- 
tioner’s estate and effects the last-named act invariably uses the w ord 
property only ; which word is defined hy the 7Sd clause io mean and 
include *^all the real and personal estate and effeots of the petitioner 
witbiu this realm and abroad (except the wearing apparel and such 
other articles of the value in that behalf aforesaid as may by ^his act 
be excepted from the operation of the said recited act and of this act), 
^ad kll the future estate, right, title, interest, and trust of such poti- 
tlHuer in or to any real or personal estate and effects within this 
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realm or abroad which such petitioner may purchase, or which may 
revert, descend, be devised, or bequic^thed, or come t5 him, before 
he shall have obtained the final order ^ and all debts due or toiie due 
to such petitioner before he shall have obtained such final order/^ 
This definition renders the word property^* in this act co-extensiva 
(saving the excepted articles) with the words whole estate^ present 
and future^^ of the 6 & 6 Vic* c» 116, as to any efieots coming or date 
to the petitioner up to the period of the passing of the final order only- 
Any claims, therefore, which .the assignees may have to his ajUter- 
acquired property, rest solely on theQtb section of the 5&6 Vic. c. 116, 
which, as not being incompatible with or at variance with any of th® 
provisions of the last act, may be considered as still in forcei though 
only to be called into operation under the authority of the commis-^ 
sioner, or of the Court of Review, as provided by that act. It must 
be observed also, that in addition to the total silence of the last act on 
the subject, no rules or orders have been made as to the notices to be 
given, or the acts to be done, in the prosecution of such claims. 

The modes of taking possession of thq estate and effects of the 
petitioner, of realizing the same, and depositing the produce thereof, 
and of keeping and examining the accounts of the assignees, are in 
conformity with the like proceedings in bankruptcy. 

Actions by and against Assignees , — The assignees may sue and 
be sued in the same manner as assignees under a fiat in bankruptcy. — 
5&GVic. c.ll6,*§7. 

They may sue, from time to time, as there may be occasion, in their 
own names, for the recovery, obtaining, and enforcing of any property 
or rights of the petitioner, but jn trust for the benefit of the creditors ; 
and may give such discharges to persons indebted to*petitioner as may 
be requisite. —7 & 8 Vic. c. 96, § IS. 

They may make Compositions with any debtors or accountants to 
petitioner, where necessary, and taj^e such reasonable part of any 
debts as can upon such composition be gotten in full discharge of 
such debts and accounts. — Ibid,» 

They may submit to arbitration any difference or disptita hetwaen 
them and any persons for or on account of or by reason of any matter^ 
cause, or thing relating to the property of the petitioner. — Ibid* . 

But no such composition, or submission to arbitration, sliall be 
made, nor any suit in equity be commenced by any such assignee or 
assignees, without the consent in writing of the major part in value 
of the creditors of such petitioner, who shall meet togofter pursuant 
to a notice of sucl\ meeting to be published at least fourteen days 
before such meeting in the London Gazette, and also in seme 4 aews< 
paper usually circulated in the neighbourhood of the place where 
such petitioner had his last usual residence before the filing of his 
petition, nor without the approbation of the commissioner. — Ibid* 

No action at law or suit in equity shall be abated by the death, 
resignation, or removal of any assignee ; but the court in which any 
action or suit is depending may, upon the suggestion of such deatJb, 
resignation, or removal, and new appointment (if any), allow the^ 
name or names bf the surviving or new assignees to be substituied in 
the place of the former, and such action or suit snail be prosecute 
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in the name or names of the said surviving or nevr assignee, in the 
same mannerhs if he had origin^lIJr commenced the same. — Ib, § IG. 

OutsHnding Debts, — If, at the expiration of twelve months from 
the filing of any petition for protection from process there shall 
remain any outstanding debts or otheV property due or belonging 
to the estate of the petitioner, which cannot, in the opinion of the 
commissioner, be collected and received without unreasonable or 
inconvenient delay, it shall be lawful for the assignees, under the 
direction of the commissioner, to sell and assign such debts and 
other property in such manner as shall be ordered by the com- 
missioner. — A, § 32. 

Powers, — All powers vested in any petitioner for protection from 
process, whose estate shall, under the provision of toe said recited 
act, or this act, or of either of them, have been vested in an assignee 
or assignees, which such petitioner might legally execute for his own 
benefit (except the right of nomination to any vacant ecclesiastical 
benefice), shall be hereby vested in such assignee or assignees, to be 
by such assignee or assignees executed for "'the benefit of the creditors 
of such petitioner under this" act, in such manner as such petitioner 
might have executed the same. — Ih, § 11. 

Leases, — In all cases in which any such petitioner shall be entitled 
to any lease, or agreement for a lease, and his assignee or assignees 
shall accept the same, and the benefit thereof, as p^rt of such peti- 
tioner’s properly, the said petitioner shall not be entitled to pay any 
" rent accruing after the filing of his petition, nor be in any manner 
sued after such acceptance in respect of any subsequent non-obser- 
vance or non-performance of the conditions, covenants, or agreements 
therein contained. Provided, that in all such cases as aforesaid, 
it shall be lawful for the lessor, or persons agj^eing to take such 
lease, his heirs, executors, administrators, or assigns, if the said 
assignee or assignees shall decline, upon his or their being required 
so to do, to determine whether he oi they will or will not accept 
^ch lease or agreement for a lease, to apply to the commissioner, 
praying that he or they may either so accept the same, or deliver 
'up suen lease or agreement for a lease, and the possession of the 
premises demised or intended to be demised ; and the commissioner 
shall thereupon make such order asjn all the circumstances of the 
case shall seem meet and just, and such order shall be binding on all 
parties. — lb, § 12. 

This clausf is exactly the same as the 50th section of the 1 & 2 Vic. 
c. 110; consequently the cases decided on that clause will apply to 
the present. Thus, a tdl*m of years will not vest in the assignees 
unless they do some unequivocal act to manifest their acceptance: a 
mere attempt to make it available to the estate is not such an exercise 
of ownership as to create an implication of assenf.^ The assignees 
are entitled to a reasonable time in which to decide whether they 
wilt accept the lease or A forfeiture of a lease’ accruing on the 

* liindflay v. LImbert, 12 Moore, 209 ; the equity of redexaOtion, soe Waldron v. 

2 Cax. & P. 526. Powell, S Euss. 376. 

* lb4- And see Doe d. Palmer v. An- » Doe d. Gatehonee v. Rees, 4 Bing, N.C. 
draws, 2 Car. A P. 503 H Bing. 346. As to 364 ; 6 Scott, 161. And see ^opnam v. 

Dent, 4 M. & P. 264 ; 6 Bing. 5)5. 
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lessee's insolvency is waived by acceptance of rent from him after 
bis final order. 

Stofh. — If any such petitioner shall, at the time of filing|ys j>eti* 
tion, or at any time before such petitioner shall become eimtled to 
his final order according to ‘^this act, have any government stocks, 
funds, annuities, or any of the stock or shares of or in any public 
company, either in England, Scotland, or Ireland, standing in his 
own name in his own right, it shall be lawful for the commissioner, 
whenever he shall deem fit so to do, to order all persons whose act 
or consent is thereto necessary to transfer the same into the name of 
such assignee or assignees as aforesaid ; and all such persons whose 
act or consent is so necessary as aforesaid shall be hereby indemnified 
for all things done or permitted pursuant to such order. — Ib. i Ifi. 

Goods in the Disposition of Petitioner . — If any petitioner for pro- 
tection from process shall, at the time of filing his petition, by the 
consent and permission of the true owner thereof, have in his pos- 
session, order, or disposition any goods or chattels whereof such 
petitioner was reputed owner, or whereof he had taken upon him the 
sale, alteration, or disposition as owner, the same shall be deemed to 
be the property of such petitioner, so as to begome vested in the 
assignee or assignees for the time being of the estate and effects of 
sucii« petitioner. Provided, that no transfer or assignment of any 
ship or vessel, or any share thereof, made as a security for any debt 
or debts, either by way of mortgage or assignment, duly registered 
according to the provisions of the 3&4Wm. IV. c. 55, intituled, An 
act for the registering of Dritisk vessels^ shall be invalidated or 
affected by reason of such possession, order, or disposition of the 
same as aforesaid. — lb, § 17. 

Distress for — No distress for rent made and levied, after the 

filing of any petition, for protection from process, upon the goods or 
eflcctjp of the petitioner, shall be available for more than one year^a 
rent accrued prior to the filing of such petition ; but the landlord 
or party to whom the rent shall be due shall an3 may be a creditor 
for the overplus of the rent due, and for which the distress shall not 
be available, and entitled to all the provisions made for creditors by 
the said recited act or by this act. — Ib, § 18, . 

Voluntary Preferences, —If the petitioner shall, before or after the 
filing of his petition, in contemplation *of his becoming insolvent, or 
being in insolvent circumstances, voluntarily convey, assign, transfer^ 
charge, deliver, or make over any estate, real or personal, security for 
money, bond, bill, note, money, goods, or eftects whatsoever, to any 
creditor or creditors, or to any person or persons in trust for, or to or 
for the use, benefit, or advantage of any creditor or creditors, or to any 
person w ho is or may be liable as surety for such petitioner, every such 
conveyance, assignment, transfer, charge, delivery, and making over 
shall be deemed fraudulent and void as against any assignee or assig- 
nees of the estate and effects of such petitioner appointed under imS 
piovisions of the said recited act and of this act, or either of theiiit< 
Provided always, that no such conveyance, assignment, transfer, 
charge, delivery, or making over shall be so deemed fraudulent and 
void, if made at any time prior to three months before tb^ filing 
of the petition, and next with the vie%or intention, by the party so 
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coiiyeyiiigf, assigning, transferring, charging, delivering, or maWng 
over^ of petitioning the court for protection from process. — Ib. S 14. 

A v^ntary payment by a debtor to his creditor, such debtor being 
at the time in insolvent circumstances, and within three months before 
the filing of his petition, although in discharge of a bon^ fide debt, is 
a fraudulent delivery of money, and void.^ 

A warrant of attorney given in contemplation of insolvency has been 
held to be a charge upon the estate of the insolvent, and void as against 
the assignees.^ 

Warrants of Attorney ^ — The provisions of the 3 Geo. IV. c. 39, 
intituled An act for preventing frauds upon creditors by secret war- 
rants of attorney to confess judgment,” shall extend to the assignees of 
every petitioner whose estate shall, after the expiration of twenty-one 
days next after his execution of such warrant of attorney, or of giving 
such cognovit actionem as therein mentioned, be vested in an assignee 
or assignees under the provisions of the said recited act and of this 
act or either of them, as if the said act so intituled as aforesaid had 
been expressly herein enacted ; and every such warrant of attorney, 
and judgment and execution thereon, and every such cognovit ac- 
tionem, and judgniiSnt entered up thereon, and execution taken out 
on such judgment, as are declared by the said last-mentioned act to 
be fraudulent and void against the assignees mentioned therein shall be 
deemed equally fraudulent and void against the assignees of the estate 
of such petitioner, and such assignees shall be entitled to recover back 
and receive, for the use of the creditors, all the monies levied and effects 
seized under or by virtue of any such ju^lgment or execution . — 1 &c 8 
Vic. 0 . 96, § 20. 

And in all cases where any petitioner for protection from process, 
whose estate shall have been vested in an assignee or assignees under 
the provisions of the recited act and of this aot or either of them, 
shall have executed any warrant of attorney to confess judgment, or 
shall have given any cognovit actionem or bill of sale, whether for a 
valuable consideration or otherwise, no person shall, after the filing of 
the petition of such petitioner, avail himself of any execution issued or 
to be issued upon any judgment obtained or to be obtained upon such 
warrant of attorney or cognovit actionem, either by seizure or sale of 
the property of such petitioner or any part thereof, or avail himself of 
such bill of sale ; but any person to whom any sum of money shall be 
due in respect of any such warrant of attorney or cognovit actionem, 
or of such bill of sale, shall and may be a creditor for the same under 
the said recited act and this act.— J^. § 21. 

A sale of the goods of the insolvent under a Ji. fa, issued upon a war- 
rant of attorney given by the insolvent, is invalid if it take place after 
the filing of the petition, notwithstanding the goods may have been 
seized under the writ before such filing.^ In such case an action of 
trover would lie at the suit of the assignees* 

Where the goods of an insolvent arc sold under an execution founded 
on a warrant of attorney, and the produce of the sale is paid to the cxc- 

J Herbert v. Wilcox, 3 M. & P. 515 ; 6 Bmg. 416. 

6 » Kelley V Minior, 1 Saott,6iC ; I Bmg. 

» Sharp V. Thomas, 4 M. & P. 87 ; N.C.721; 1 Hodges, 177. 
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cution creditor after the filing of the petition, his assignees aiay recover 
sifeh produce as money had and received to their use.^ 

IX. Dividekd, Proof of Debts, &c. 

Whenever, after an audit, there shall appear to the coinmissioher to 
be in the hands of the official assignee any balance wherewith a divi- 
dend may bb made, proceedings shall be bad forthwith, under the 
direction of the commissioner, for making such dividend, and also, 
when it shall appear necessary, for correcting and ascertaining the list 
of creditors entitled to deceive the same.— 7 & 8 Vic. c.96, § 81. 

Notice of any sitting of the court ordered to be held for such ascer- 
taining of debts, or for an audit, or for declaring a dividend th^eupon, 
or for all such purposes, shall be given for such time and in such manner 
as the commissioner shall from time to time direct. — Ih. 

Such dividend shall be made amongst the creditors of the petitioner 
whose debts shall be admitted in his schedule, and amongst such other 
creditors (if any) who shall prove their debts in pursuance of any order 
of the commissioner in that behalf, in proportion to the amount of the 
debts so admitted, or so admitted and proved, aathe case may be*— JTi^. 

If the petitioner, or any creditor or assignee, shall object, in whole 
or in part, to any debt tendered to be so proved, or to any debt men- 
tioned in the schedule, — or if any person whoso demand is stated in 
such schedule, but is not admitted therein to the extent of such de- 
mand, shall claim to be admitted as a ci editor for the whole of such 
demand, or for more thereof than is so admitted, — the said objections 
and claims shall, upon application duly made, be examined into by the 
commissioner, and nis decision thereon shall be conclusive with respect 
to the title of such creditor or creditors to bis or their share of such 
dividend. — Ib* 

Provided always, that if in any case it shall appear expedient, it 
shall be lawful for the commissioner, by notice as may be directed in 
that behalf, to cause all or any of the creditors to prove their debts in 
such manner as the commissioner shall require, and to decide upon 
such debts, and the right to receive dividends thereupon, and to do aU 
things requisite thereto as aforesaid.- Ih. 

X. Evidence of Proceedings, &;c. 

Any petition for protection from process, and any proceeding in thp 
matter of such petition, purporting to bo signed by a commissioner of 
the Court of Bankruptcy, or a copy of such petition or other proceed- 
ing purporting to be so signed, snail in all cases be receivable in evi- 
dence of such proceedings having respectively taken place.— 7 & 6 
Vic. c. 96, § 8. * 

Evide 7 ic*i of the Appointment of Assignees . — The like evidence of 
the appointments of assignees shall be received as sufficient to prove 
such appointments, in all courts and places whatsoever, as is receive^ 
by the laws now in force relating to bankrupts to prove suph appoi^tb* 
ments. — 5 &. 6 Vic. c. 116, § 11. That is, the production of the 

» Gage w. ITitchcockj & M coo ; Gotham, 10 Bing. 5. But 
4 Adol. & EIIis, 84. See also u, t». 4 per, A I>* ^03 5 $ ItOTt* 

Freeman, 2 Dcml V C. 375 Grovea w. 810, 

5 h ^ 
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ficate of appointment purporting to bo scaled witli the seal of the Court 
of Bankruptcy.— 1 & 2 Wm. TV. c. 56 ; 2 & 3 Wm. IV. c. 96, § 33? 

Jiegistration of^ for Conveyance of Property, — Where, accordin*^ 
to ariy laws now in force, any conveyance or assignment of any real or 
personal properly of a petitioner >vould be reepaired to be regieicrcd, <‘n- 
rolled, or recorded in any registry office in England, Wales, or Ire- 
land, or in an}'’ registry o^ce, court, or other place in Scotland, or any 
of the dominions, plantations, or colonies belonging to hermajesU, 
then in every such case such certificate of the appointnient ot‘ an as- 
.signee or assignees as is described in tbs 1 &2 Wm. IV. c. 56, inti- 
tuled An act to establish a court in bankruptcy,*' shall be registered 
in the “registry office, court, or place w herein such conveyance or as- 
signment as last aforesaid w'ould reg'uirc to bo registered, enrolled, or 
recorded. And the registry hereby directed shall have the like effect, 
to all intents and purposes, as the registry, enrolment, or recording 
of such conveyance or assignment as last aforesaid w^ould have had- 
And the title of any purcliaser of any such property as last aforesaid 
for valuable cotisidoration, who shall have duly registered, enrolled, 
or recorded his purchase-deed previous to the registry hereby directed, 
shall not be invalidated i)y reason of such appointment of an assignee 
or assignees as aforesaid, or the vesting or such property in liiin or 
them consequent thereupon, unless the certificate of such appointment 
shall be registered as aforesaid within the times following, that is to 
say, as regards the United Kingdom of Great Britain and Ireland, 
within two months iroiii the date of sueli appointment, and as re- 
gards all other plac(‘s, wiihiri twelve months from the date thereof. — 
5&*6Vic. c. lie, §8. 

Proceedings not liable to Stamp Duty. — No letter of attorney, 
affidavit, certificate, or other proceeding, instrument, or writing 
whatsoever, in the matter of any petition for protection from ju'o- 
cess, nor any copy thereof, nor any advertisernont inserted in any 
newspaper by the direction of any ronimissioner of the Court of 
Bankruptcy relating to any such matter, shall be liable to or charged 
w’ith the payment of^ftny stamp or other duty whatsoever. 

N^or Sales to Auction Duty , — And no sale of any real or personal 
estate of any Snch petitioner as aforesai*!, for, the benefit of his credi- 
tors, under the said recited act or this act, shall be liable to any auc- 
tion duty. Provided always, that no such exemption from auction 
duty shall be alJo^ycd, unless such sale shall he conducted by a licensed 
auctioneer, and such auctioneer sliall at tlie time of passing his account 
thereof produce to the officer of excise a catalogue, signed and certified 
by the assignees by whose order such sale shall have been made, in man- 
ner and form required by the laws of excise. — 7 & 8 Vic. c.96, § 33. 

XI. Fees, Ac. 

Per-Centagf on Jnsolrenfs Estate, — Under every petition for 
protection from process after the passing of this act in tlie Court of 
Bankruptcy in London, or.in any district court of bankruptcy in the 
country, there shall be paid by the official assignee of the estate and 
effects of the petitioner, into the Bank of England, tp the credit of 
the accountant In bankrn))fcy, to the account Intituled The Score- 
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* * 

tary of Bankrupt’s Account/’ a sum not less than one-ei^hth t^f tf 
ppund per centum^ and not exceeding pounds per centum oh the 
gross produce from time to time of the petitioner’s estate; sneh sUm, 
witiiin the limits aforesaid, and the time or thnes for payment thereof, 
to be fixed-by the lord chancellor by any general order for those pur* 
l) 0 ‘^es, and to be applicable to all the purposes of the said account, and 
to be subject to the like orders as other moneys directed to be paid In 
to the said account; and it shall be lawful for the lord chancellor frona 
time to time to lessen or increase such sum, within the limit aforesaid, 
as to the lord chancellor may seem just and reasonable, upon conside^a** 
tion of the amount standing to the said account, and of the claims from 
time to time chargeable thereupon. — 7 Sc 8 Vic. 96, § 34. 

Remuneration of Official Assignee.— The commissioner authorized 
to act in the matter of any petition may direct remuneration t6 the 
official assignee for his services in the matter of such petition, in like 
manner as in bankruptcy, but nevertheless so as such remuneration 
shall in no case exceed the rate of Jive pounds per centum on the sum 
received as produce of the property of the petitioner. — Ibid, § 35. 

Court Fees, — tThc fees authorized in the annexed table, and no 
other, shall be taken in*the respective courts: — 

s, d. 

On Filing Petition . . . . . . 0 t 0 

On Stt'wirinpf every Affidavit . . . . 0 1 S 

On Tj I inr? Affidavits ami other documents ^ . . ..010 

Foi CM ly Search . . . * . ' . .010 

Tor an (Iffice Copy of the Schedule and Accounts aniuxcd (or the Official 
Assi*j:nee, iinic'ss the IVtitioiui* has delivered one at tlie time of fiiinj^ his 
Petaion, pel tol JO of ninety vvonls . . . ..001.^ 

h'oi evciy Sittiu^^ held in the matter of any Petition, hj w^iy of charge for 
the use of the Court . . . . . .050 

, All hills of fees and disbursements of any attorney or messenger for 
business? done under the aforesaid acts shall bo taxed by the court in 
which the petition shall have been filed, or by the taxing master of 
the Court of Bankruptcy. Provided always, tliat no charge shall 
he made by the messenger for executing the warrant (ff seizure or 
possesfc,iorj, unless Xbe execution thereof shall bo specn'iilly directed by 
the court. — General Qrders, rule 14. 


SECTION II. 

OF COMPOSITIONS OR ARllANGKMKNTS RETWKFN DEBTORS AND 
CREDITORS IN THE COURT OF BANKRUPTCY. 

I'oTUMPORANEOusLY almost With the passing of the last of the two 
statutes wdiich form the subject of the preceding section, another 
measure received the sanction of the legislature for the relief of 
insolvent debtors not heinif traders^ — namely, the 7 & 8 Vic- c. 70, 
intituled An act for facilitating arrangements between debtors and 
creditors.” 

Wc have already referred to the subject of these arrangements 
in another part of the work, when wc observed that ih^ weiNp 
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much loss frequently carried into effect than, from their evident 
advantage both to debtor and creditor, it might be expected. This 
has been partly owing, perhaps, to the state of the law respecting 
tliem. Not unfrequently some two or three of the creditors, generally 
those of the least amount, with the hope of securing to themselves 
the payment of their debts in full> refuse to join in them, and thus 
prevent their being effected ; or if the debtor, by tampering with 
such and giving them advantages beyond those afforded to the 
general body of creditors, procure their concurrence, such prefer- 
ences are not only void in themselves, but frequently defeat, and 
render void the whole composition. Again, so strict are the courts 
of law in their construction of such agreements, that any failure on 
the part of the debtor to pay the sum compotyided for, or any part 
of it, at the time or in the manner agreed on, will defeat them ; and 
any creditor may in such an event resort to his original claim for 
the whole debt; though if he afterwards accept the composition 
without objecting to the default, he will be bound by it. 

With the view, therefore, of aflPording greater security as well as 
facility to such arrangements, the act referred to enables them to 
be carried into execution under the control and superintendence 
of the Court of Bankruptcy. 

After reciting that wheieas it is expedient that trust deeds and 
other amicable modes of arrangement between debtors and their cre- 
ditors should be facilitated, and that better means should be provided 
Ibr carrying the same into effect/^ the act enacts, that from and after 
the Ist day of September, 1844, it shall be lawful for any debtor who 
k unable to meet his engtigernentb with liis creditors, such debtor not 
being a trader withm ihf* meaning of thi statutes now in force relating 
(o bankrupts^ with the concurrence ofone-third in number and value ^ 
of his creditors (testified by their signing his petition), to present a 
petition to the Court of Bankruptcy, praying that such proposals as 
he shall therein make for the payment or compromise of his debts 
may be carried into effect under the superintendence and control of 
the said court, and tJiat he may in the mean time l)e protected from 
process, — Sec. 1. 

Contents of Petition . — The |)ctition mu|| set forth a full account 
of his debts, and the consideration thereof,' with the names, resi- 
dences, and occupations of his creditors, — also a full account of liis 
estate and effects, whether in possession, reversion, or expectancy, 
and of all debts and rights due to or claimed by him, and of all 
property of what kind soever held in trust for him ; and state that 
he is unable to meet his engagements with his creditors, and the true 
cause of such inability. It must also*8Ct forth such proposal as he 
is able to make for the future payment or the compromise of such 
debts or engagements; that one-third in number and value of his 
creditors have assented to such proposal ; and pray that such pro- 
posal (or such modification thereof as by the majority of his creditors 
shall be determined on) may be carried into effect under the superin- 
tendence and ‘Control of the said court, and that he the said petitioning 
debtor may in the mean time He protected from arrest by order of 
the said court. — Sec. 1 
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Preliminary Examination of Debtor* — On the presentation of 
tile petition, one of the commissioners of the Court of Bankruptcy 
.(m such rotation as by order of the court is appointed) is privately 
to examine into the nature of the petitioni And for this purpose he 
has power to examine upon oath tne petitioning debtor, any creditor 
concurring in the petition, and any witness produced by the petition- 
ing debtor, — Sec. 2. 

If, on such examination, the commissioner shall be satisfied of the 
truth of the several matters alleged in the petition ; and that the debts 
of the petitioner had not been contracted by reason of any manner of 
fraud or breach of trust, or without reasonable probability at the titne 
of contract of being able to pay the same, or by reason of any judgment 
in any prosecution for broach of the revenue laws, or in any action 
for breach of promise of marriage, seduction, criminal conversation, 
libel, slander, assault, battery, malicious arrest, malicious suing out 
a fiat in bankruptcy, or malicious trespass ; and that the petitioning 
debtor has made a full disclosure of his debts and credits, estate ana 
effects, and is desirous of making a bond fide arrangement with all 
his creditors ; and that his proposal to that effect is reasonable, and 
proper to be executed under the direction of the court,— the 
commissioner may direct a meeting of all the creditors to 
convenec^|— Sec, 2. 

And the commissioner shall appoint a fit and proper person (being 
a registrar or official assignee of the court, or one of the principal 
creditors) to preside at such meeting of creditors, and to report the 
resolutions thereof to him. — Sec. 3. 

Jriierim Protection. — On the examination of the petition, the com- 
missioner may grant to the petitioning debtor a temporary and limited 
protection from arrest; and such debtor shall be accordingly free 
from arrest for such time, and within such limits and conditions as 
shall be specified therein, with the like penalties on any officer arrest- 
ing him as in cases of bankruptcy. — Sec. 7. 

The commissioner may also require him to give hail for kis appear- 
ance at the several meetings of his creditors. — Ib, 

And every petitioning debtor shall have such protection from 
arrest when going to, remaining in, and returning from his necessary 
attendance on the commissioner, or the said meetings of creditors, as 
is enjoyed by any party or witness attending a court of record, — Ib* 

Fir&t Meeting of Creditors. — Notice of this meeting is to be given 
in writing to every creditor, not less than seven nor more than twenty- 
eight clays before it is held. — Sec. 2. 

The notices to creditors are sent or delivered by the messenger of 
the court ; a sum of money (between 10^. and 20/., as the commis- 
sioner shall direct) being deposited witn him by the petitioning debtift 
previous to the appointment of any meeting of creditors, for the costs 
of the meetings, serving notices, and other necessary expences.— See 
General Orders of the Court, post. 

If, at the first meeting of creditors, the major part in nnmber and' 
value, or nine- tenths in value, or nine* tenths in number whose debts 
exceed twenty pounds, assent to the proposal of the petitioning 
debtor, or any modification thereof, the president shall appoint another 



83f> 


Insetvevc^f 


meeting of the creditors^ to be held not earlier than seven nor later 
than twenty-eight days from the first meeting. — Sec. 4. 

Stcond Meeting of Creditors ,. — Notice in writing of the second 
tiiccling, and of the purpose thereof, is to be personally served on 
every creditor who was not present by himself or his appointed agent 
at the first meeting, three clear days at least befofre the day appointed 
for the meeting.— Sec. 4. 

* But the commissioner may, if he think fit, make an order, in any 
special case, that service of the notice at the last place of abode or 
bnsiness of any creditor shall he dooqjnd good service. — lb. 

^ If, at the second meeting of creditors, three-fifths in number and 
value of the creditors present, or nine-tenths in value, or nine-tenths 
in number whose debts exceed 20/., agree to accept the arrangement 
or composition assented to at the first meeting, and shall reduce the 
terms thereof into writing, and sign the same, such resolution or 
agreement (subject to confirmation as hereinafter enacted) shall 
thenceforth be binding and of full force, as well against the petition- 
ing debtor as against all persons who were creditors at the date of 
tire petition, and who had notice of the said several meetings. Pro- 
vided, however, that it shall not be valid unless one full third in 
nirmber and value of all the creditors of such petitioning debtor wc'k* 


present at the second meeting, either in person or by an aulhoriyxMl 
agent. — Sec. 5. 

Confirmation and Filing of jjgret merit , — Such resolution or agree- 
ment, within fifteen days after the passing of it, is to be submitted to 
the commissioner, who, if he think it reasonable and proper to bo exe- 
cuted under the direction of the court, shall cause it to be fileef and 


entered of record therein. — Sec. 0. 


Certificate oj Filwgy and Protection hf Debtor , — On the filing of the 
resolution or agreement, the commissioner shall grant to the petitioning 
debtor a certificate of such filing, arul shall from time to time indorse 
on such certificate his protection of such debtor from arrest. — Ib. 

Such debtor will then be free from arrest at the suit of any person 
who was a creditor at the date of his petition and wdio has had such 
several notice or notices as aforesaid. And any officer arresting him 
at the suit of any such creditor, and on sight of such certificate and 
protection not releasing him, will be liable to such penalty as is pro- 
vided respecting bankrupts in the like case by the statutes now in 
force concerning bankrupts. — Sec. 6. 

But no such protection shall be valid in favour of any petitioning 
debtor who shall be proved to have been about to abscond beyond the 
jurisdiction of the Court of Bankruptcy, or who has concealed or is 
concealing py part of his estate or effects; nor against any creditor 
whose debf is not truly spHified in his petition, or whose debt 
has been contracted by reason of any manner of fraud or breach 
of trust. — Ib. * 


Posting of Estate in Trustee . — From and after the date of the filing 
of the resolution and agreement, all the estate and effects of the petition- 
ing debtor shall v4st in the trustee (if any such be appointed) by virtue 
of such UBSolution, and without any deed, as fully as ifsuch trustee were 
in assignee under the statutes relating to bankrupts. — Sec. 8. 
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And every such trustee may sue and be sued as if he were such 
a‘?‘'i<^nec in bankruptcy. — Ib, 

Trtfsiee\s Amounts. — Such trustee, once at least in every six months 
(or oftener if the commissioner, or any two or more of the creditors 
wliose debts amount to one tenth part of the whole, require if) 
‘«hall produce to the commissioner, on oath or solemn declaration, a 
full and true account of all moneys, property, and effects of the peti* 
tioning debtor which have come to bis hands, and of the disposal 
thereof, — Sec. 9. * 

Payment of Creditors, — And the commissioner shall examine such 
account, and certify the lesult of his examination ; and shall, if need 
he, order payment to the creditors according to the terms of the rdfeo- 
lution or agreement. — Ib. 

lie-examination of Debtor. — If it shall at any jtirne appear to the 
commissioner, on the representation of the trustee, or of any twp cre- 
ditor's aforesaid, that the petitioning debtor has not made a true 
discowR*y of his estate and effects, or has not duly accounted for any 
subbequontly acquired property (if required by the true intent and 
meaning of the said reisolution or agreement), or has wilfully made 
any false return of creditors, the commissioner may summon the peti- 
tioning debtor to be examined before him upon oath touching such 
inatteis. And sucli summons and examination shall be enforced in 
such manner as is now practibod in the summoning and examination 
of bankrupts. — Sec. 10. 

SjMcial Meeting — It any difficulty arise in the execution of the 
resolution or agreement, the commissioner may cause a special meet- 
ing of the creditors to be assembled ; and the resolution of the major- 
ity at such meeting to confirm, alter, or annul the whole or any part 
liieioof, shall be as valid as if it had been part of the original reso- 
lution or agreement. Provided, however, that if one third in number 
and value of the creditors do not attend such meeting, the resolution 
tlieicof shall not be valid unless it be approved and confirmed by the 
eoinmissioner. — Sec. 11. 

I inal Mictins: be/ou Commissioner . So soon as the resolutfonor 
agreement shall have been carried into effect, and the creditors shall 
have been satisfied according to the tenor of the same, the commis- 
sioner shall cause a meeting of the creditors to be held before him, 
and, on being satisfied that the trustee has fully peiformed his trust|, 
shall give to such trustee a certificate thereof under his hand and seal. 
And such certificate shall be a full release and stcquittance to the said 
trustee, both in law^and equity, for all matters done by him as siieli 
trustee. — Sec. 12. 

TnnfeCs Hemnneraiion. — It shall be la\vful for such trustee to 
receive for his feervices in the execution of his trust such sum of 
money as the major part in number and value of the creditors assem- 
bled at sjuch last-mentioned meeting shall appoint, subject to the 
approval and allowance of the commissioner, -Ib. 

Ctriifiote to Petitioning Debtor* — At such last-mentioned meeting 
the coniinissioncr shall give to the petitioning debtor a certificate, 
under bis hand and seal, of the filing of tlie petition, and of the reso- 
lution o) agreement of the creditors, and^hat the resolution or agree- 
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ment has been fully carried into effect. And euch certificate shall 
thenceforth operate to all intents and purposes as fully as if the same 
were a certificate of conformity under the statutes relating to bank- 
rupts, excepting only that no debt herein excepted from the operation 
of this act shall be barred by it. — Sec. 13. 

The act is to be construed beneficially to creditors ; and if any 
doubts should arise in the construction of it, it is to be construed by 
analogy to the bankrupt laws. It extends to aliens, denizens, and 
women; but not to Scotland or Ireland. — Sec. 15. 

The Court of Bankruptcy is empowered to make rules and orders 
for carrying the act into execution. (Sec. 14.) The following orders 
hate accordingly been issued : — 


GENERAL RULES AND ORDERS, 

Made under the Statute 7 & fi VicxoiiU, c, 70.— 1845. 

It is Ordered, — 

1. That petitions under the act shall be delivered, fiiirly written on parchment, to tli<’ 
iWistrar of the day sitting at the Court of Bankruptcy, betwt'cn the hours of 1 1 and t? 
o’clock ; who shall number the same as they arc n ceived, and at the rising of tlie court 
shall deliver the same to the commissioner of the day ; who shall allot tlie petitions by 
ballot among the commissioners of the Court of Bankruptcy in London and the com- 
missioners of the country districts, regard being had to the usual place of residence ot t he 
petitioner, the residence of the major part and value of his creditors, and to the situa^rjn 
of the property to be administered. And every petition, and the number and allotmtut 
thereof, shall be entered in the private minute-book of the commissioner of the day. 
Provided, that if for any sufficient cause, agree<! by any two commissioners, a com- 
missioner shall decline to act in the matter of any petition, or any cause shall be sliown 
for altering the allotment, such petition shall be allotted in suchmartnei as such two 
commissioners shall direct. 

2. That two fair copies of every such petition shall be delivered to the same rcgi.strar 
at the same time with the original petition — one for the use of the commissioner to whom 
the same shall be allotted, and one for the use of the person to be appointed to preside at 
the meeting, and for the inspection of creditors. 

.3. That the sum of ^“10, or such other sum not exceeding i£20, as the commissioner to 
whom the petition is allotted shall direct, shall be tieposited with the messenger prer ious 
to the appointment of any meeting of creditors, for the costs of such meeting or meetings, 
and the costs of serving notices upon creditors, an<l other necessary expences ; the residue, 
if any, after the payment of suen expences, to be accounted for to tbe petitioner. 

4. That the notices required by the 2d section of the act shall be transmitted through 
the ptwt by the messenger of the court, who shall be allowed the sum of 5</., and no 
more, for the filling up of the forms, addressing the same, the messenger’s signature, and 
the postage stamp., ' 

5. That the notices required by the 4th, 11th, and 15th sections of tbe act shall be 
served by the messenger of tbe court if w'ithin ten miles of the General Post Office 
or- of the Court, or by his agent if at a greater distance. 

6. That no person, not being a creditor, or the authorized agent or attorney of a 
creditor, except the appointed president and a clerk, and the petitioner accompanied 
by two persons, shall be permitted to be present at any meeting, or to inspect the 
schedule or documents, unless so directed in writing by the commissioner.- 
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CHAPTER XXVII. 

I^rocertitnsiei fov the HeU'tf of Snisolbettt 9iefitors( ; 

SECONDLV, 

BY PETITION TO « THE COURT FOR THE RELIEF OF INSOLVENT 

BEBTORS.” 

It was not until the year 1813 that any distinct tribunal existed for 
the purpose of receiving the property of insolvents (not being traders), 
and distributing it among their creditors. In that year The Court 
for th^JHelicf of Insolvent Debtors was established by the 53 Geo. III. 
c. lOfi; but so great was the prejudice against tlie measure at the time 
among the mercantile classes ot‘ society, tliat it was only enacted for 
three years, and it was eonfideiitly anticipated that it would not be 
allowed to reach even that limited period of duration. ^ It has, how- 
ever, since become better understood and more jiroperly appreciated. 
That act, after having been amended and continued by several subse- 
quent acts,'^ was superseded by the 1 Geo. IV. c. 119 ; which also, after 
receiving several improvements,® gave way to the 7 Geo. lY. c. 57, by 
which the law was again consolidated ; and this, in its turn, w ith all its 
amending and continuing acts,^ having been allow^ed to expire, the law 
is once more consolidated, and for the first time permanently esta- 
blished by the 1 & 2 Viet. c. 110, the statute now' in force. 

It has been repeatedly decided, that the statutes passed for the 
relief of insolvent debtors are to be equitably ami liberally construed 
in their favour.^ 

I. The Cottkt for the Relief of Insolvent Debtors. 

Under the 1 Geo. IV. c, 119, the court consisted of a chief and 
two other commissioners; but a fourth commissioner was added by 
the 5 Geo. IV. c. 61. The court thus established has since been^fon- 
tiiiued; and the powers of all the former acts liavo been continued to it 
in so far as they relate to or may bo exercised in tlie matters of the 
petitions of persons who liave been discharged under them. 

The commissioners, w ho must be barristers of ten years standing at 
the least, are appointed by the crown during good behaviour, but re- 
movable on an address of both houses of parliament. The chief clerk, 
provisional assignee, and other officers, are appointed by the court j 
which has power also to appoint such other officers as the lord chan- 
cellor, the lords chief justices of the Courts of Quoen^s Bench and 
Common Pleas, and the lord chief baron of the Excheouer, shall 
judge necessary. 

1 Sec 3 Evans’s Statutes, 1 46, note. » 3 Geo. IV. c. 123 ; 5 Geo. IV. c. 61, 

* 54 Geo. ITT. c. 23 ; 56 Geo. III. c. 112; * 11 Geo. IV. & 1 Wm. IV. c 38 • 

57 Geo. 111. c. 101 ; 59 Geo. III. cc. 129, 2 & 3 Wm. IV. c.44. 

130 ; 1 Geo. IV. cc. 3, 97. * Chitty’s Statutes, 577, note b. 
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The court is a court of record for the purposes of the act; and anj of 
its proceedingSi purporting tp be signed bjr the proper officer^ certify- 
ing the same to be a true copy, and to be sealed with the seal of 
the court, are evidence in all courts whatever.^ 

The court, or a single commissioner, has the power of adjournment, 
of administering oathsi and examining parties and witnesses on oath 
for the purposes of the act, of compelling the attendance of witnesses 
after a tender of reasonable expences, of requiring and compelling the 
produQtjlQn of books and writings, of ordering prisoners to be brought 
up, of committing persons for contempt, and also of fining or removing 
any of its officers who shall be guilty of negligence, wilful delay, or 
misconduct. But it has not the power of awarding costs against any 
person, except in cases expressly provided for by the act. 

The Court is to sit for the dispatch of business twice a week at least 
throughout the year ;, except that, from the expiration of six weeks 
froic the last day of Trinity term until the Ist of November, court 
may regulate its sittings at such time as may appear fit and necessary, 
so that no adjournment exceed six weeks. 

The court-house is in Portugal street, Lincoln^s-Inn-fields, bnt the 
court has power to appoint its sittings at any other place. — 1 &; 2 Vic. 

no, §§ 23--.27. 

Commissioners, — single commissioner was empowered, by see. 28, 
upon summons to the parties, to hear and determine, out of court, all 
mutters relating to petitioners, their estates and effects, or the assignees 
thereof, except the hearing, re-bearing, or examinationof an insolvent: 
his order, however, was subject to be altered or rescinded by the court 
at its next sitting. But now, by the 10 & 11 Vic. c. 102, § 6, every 
commissioner shall henceforth, singly, be and form a court for every 
purpose under all acts now in force or which may hereafter be in 
force relating to insolvent debtors. • 

Circuits of Commissioner's abolished: New County Courts Juris* 
diction, — Formerly only the petitions of prisoners in the gaols of Lon- 
don, Middlesex, Surrey, and the borough of Southwark, were heard 
before the court in London, and these were called Town cases; all 
otl^rs (except in Berwick-upon-Tweed, which were brought before the 
justm^ of peace at the quarter sessions) were, beard before a com- 
mis»oner at the assixo or other town of the county where the gaol 
was situate, and were called Country cases. Three of the comm is* 
sioners, therefore, (one being constantly attendant in the court in 
]^n4on) severally made circuits to the different assize towns three 
times a year, the time and place of their attendance being previously 
advertised in the liondou Gazette, &c. ; and in these country oases 
the clerk of tlie peace or town clerk bad the custody of the duplicate 
paiitipns; and Bcnedules, books, &c., issued subpeenas, and attended 
at the hearing, acting as clerk to the commissioner. But by the 
10 & 11 Vic. c 102, the circuits of the commissioners were abolished 
from the 15th September, 1847; and thenceforth the petitions of all 
insolvents in any gaol within twenty miles from the General Post- 
0 ce are to be heard by the court in London, dhd of tbose imprisoiied 

> But it seems that fuefacopiei are only NiehoUa v. Dovnes, 4 C. & P. 480; and 
evidence for Uie insolvent or bis creditors.— 1 M* ft Rob. IS. 
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at a peater distance, by the New County Court within the district of 
which the insol vei\t is in custody. In the latter case, the court in 
London, or some commissioner therepf, is, forthwith after the filin]^ 
of the petition and schedule, to make an order referring such petition 
for hearing to such county court, and transmit the petition and 
schedule accordingly. The judge shall then appoint a time and 
place for the prisoner to be brought up before the court, and cause the 
usual notices to be given. And such court shall have the same 
power and authority with respect to every such petition, and shall 
make all such orders, give all such directions, and do all such mailers 
and things requisite for the discharging or remanding, and otherwise 
respecting such prisoner, his schedule, creditors, and assignees, as the 
said Court for the Relief of Insolvent Debtors may in the matter of 
petitions beard before it. And every such petition and schedule, and 
all judgn}ent8, rules, orders, directions, and proceedings thereon by 
such county court, signed by the jndge, shall be returned to the 
Court for Relief of Insolvent Debtors, to be a record of the court 
And the county court, in the matter of every petition so referred and 
transmitted, shall have power to issue a warrant or order to the 
keeper of any gaol, directing him to bring the insolvent before the 
county court on the day appointed for the hearing of his petition, 
or at any adjourned sitting held in the matter of his petition ; and may 
order the expence of bringing him up to be paid by the provisional 
assignee out of his estate and effects, or il the same be insufheient, 
out of the interest arising from the unclaimed moneys of insolvents 
estates. 

Officers of the Court. — Besides the chief cltrh and the provisional 
assignee already mentioned, there are, a masim*, or taxing officer j to 
whom also references are made by the court ; a clerk of the rules, 
and other clerks in the various departments of the office in Portugel- 
street; messengers, who serve notices within London and ten miles 
thereof ; brokers, for valuing the insolvent’s excepted property ; and 
auctioneers, appointed for the sale of the property of insolvents. 

In any action brought aptinst any judge, commissioner, justice of 
the peace, sheriff, gaoler, keeper of a prison, or any person, for per- 
forming the duty of his office in pursuance of this act, tne general issue 
may be pleaded, and this act and the special matter given in evidence ; 
and the defendant, if successful, shall have treble costs.i — 110. 

Attorneys . — The court may at its discretion admit, without fee, any 
number of persons (being attorneys of the superior courts) to practise 
as attorneys on behalf of prisoners in custody ; and any other person 
so practising is guilty of contempt, and liable to fine and imprison- 
ment. — Vlli- 

And by the Rules of Court (October 1st, 1838) it is ordered, that 
any attorney of the superior courts may be admitted to practise cm be- 
half of prisoners in the gaols of London, Middlesex, and Surrey, on 
proving his certificate for the current year, excepting such as have' been 
hereto&e removed by the court. — Rule 1. 

The attorney’s retainer and his acceptance thereof must be in the 

’ See Whitelegg v. Richards, 3 B. & B. 188; and same (in error), 2 B. & C. 45, 
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form given in Rule 2, and he filed with the first proceeding in court* 
Provided, that in case of the illness of sucB attorney, or of his absence 
from London or the place where he practises, such retainer may be re- 
ceived and accepted for him by some other duly certificated attorney, 
the cause thereof being stated in such acceptance.— Rule 2. 

The attorney of a prisoner, where the total of his demand exceeds six 
pounds, shall cause a bill to be taxed by the proper officer, and shall, on 
such taxation, prove by affidavit or affidavits the actual payment of every 
sum of money charged 'ks paid, and the actual performance of every 
matter charged as done, up to the time of swearing such affidavit, and 
that all payments and matters so charged are essentially necessary to 

the prisoner's discharge ; and further, that the sum of and no 

more has been paid to or for such attorney on account of such bill. 
And the said bill and affidavits shall in all cases be prepared in the 
printed form. And any such affidavit shall be sworn, in the country not 
oefore the signing of the schedule, and in town not sooner than eighteen 
days before the day of hearing. And on such bill, with name and 
numbjer indorsed, being delivered to the proper officer, he shall have 
the schedule &c. ready for taxation on the following day; and he shall, 
if requested, sign the allocatur in duplicate. And the attorney shall 
deliver his bill so taxed, with the allocatur thereon, to the prisoner, ^ 
two days at least before the day appointed for hearing, in order that 
the prisoner may be able at the hearing to take objection to such bill 
so taxed ex parte , — ^Rule 3. 

No attorney shall, directly or indirectly, employ any gaoler, turnkey, 
prisoner, or other person confined or residing within any gaol or prison, 
as a clerk or agent to solicit retainers, or to transact any business 
whatever relating to proceedings in this court touching the relief or 
discharge of any prisoner, on pain of being removed from the files of 
the court. And no attorney shall continue to practise in the court 
while he shall himself be a prisoner for debt or otherwise. — Rule 4. 

An attorney, after filing an insolvent’s schedule, must proceed with- 
out any delay by reason of nonpayment of costs or otherwise. 

Affidavits , — All affidavits must be sworn before the court or a com- 
missioner thereof, or a commissioner appointed by the court for the 
purpose of taking affidavits, or a master extraordinary in chancery, or 
a commissioner for taking affidavits in the superior courts, or in Scot- 
land or Ireland before a magistrate.— § 112. They must be entitled 

In the Court for Relief of Insolvent Debtors,” and must (except on 
applications for leave to file petitions) be headed “ In the matter of the 

Petition of stating the insolvent’s name, address, and description. 

And all papers annexed to any affidavit and referred to in the same 
are to be marked as exhibited by the commissioner or other person be- 
fore whom the affidavit is sworn. — Rule 24. 

Documents to be numbered , — After a case has been numbered, in 
all applications made to the court, whether in court or in the office, the 
motion paper, petition, or other document by which the application is 
made, shall be marked with the number of the case, and T, or C., as it 
may be. And eveiy order &c. delivered from the^pfice shall be marked 
in like manner. — Rule 29. 
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II. Who are, and who are not, entitled to Petition, 

The act enacts, (§ 35) that any person who shall be in actual custody 
within the walls of any prison in England, upon any process whatsoever, 
for or by reason of any debt, damages, costs, sum or sums of money, or 
for or by reason of any contempt (f any court whatsoever jm' nonpay- 
ment of any sum or sums of money or ^ costs, taxed or untaxed, either 
ordered to be paid, or to the payment of which such person would be 
liable in purging such contempt, or in any manner in consequence or by 
reason of such contempt, at any time within the space of fourteen days 
next after the commencement of his actual custody, whether such com- 
mencement shall have been in the same or in any other prison, or in 
the rules or liberties of any prison, or afterwards if the court shall in 
any case think reasonable to permit the same, may apply by petition 
in a summary way to the Court for the Relief of Insolvent Debtors, 
for his discharge from such custody according to the provisions of 
this act. 

All persons, whether traders or not, and whether natural-born sub- 
jects, aliens, or denizens, in actual custody for any of the causes above 
enumerated, may petition the court for their discharge. The benefit of 
the act extends even to married women, lunatics, and persons of unsound 
mind, — classes of persons who are in general not capable of divesting 
themselves of property; though there are some peculiar provisions 
relating to these, which will be noticed separately Hereafter. Infants 
are not specially provided for by the act; and it has been held in a 
court of equity, that an infant cannot be an insolvent debtor, ^ but that 
case has been questioned ; and indeed there can be little doubt, if an 
infant were in custody for any of the causes above mentioned, he 
would be entitled to petition the court. 

The only objects of exclusion from the benefits of the act are — 
criminals ; persons imprisoned for actual contempt of any court, or for 
not performing some act other than the payment of money; revenue 
debtors, without the consent of the Treasury; and persons not in actual 
or proper custody, who are not entitled upon their own petition. 

Criminals. — A prisoner confined under sentence of any court of cri- 
minal jurisdiction, or a magistrate's warrant, not conditioned for pay- 
ment of money, although detainers of a civil nature be also lodged 
against him, cannot petition thiis cpiirt until the period of his sentence 
has expired. 

Contempts. — Persons imprisoned for actual contempt of any court, 
or for the nonperformance of any specific act other than the mere pay- 
ment of money (as the delivering up of papers, &c.) cannot be discharged 
by this court. When, therefore, they are committed for such causes 
only, they cannot petition. If committed for the nonperformance of 
any such act and fpr the nonpayment of money, they may petition ; and 
when they have purged their contempt by performing the act required, 
their discnarge under this act will extend to such nonpayment of money 
and of the costs incurred by their contempt. 

Revenue Debtors, — The act does not extend to discharge ai^ |»ri 
^ Burton v. Haworth, 5 Mad. 50. 

5 M 3 
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soner with respect to any debt due to her majesty or her successors, or 
to any debt or penalty with which he shall stand charged at the suit of 
the crown or of any person for any offence against any act of parlia- 
ment relating to any branch of the public revenue, or at the suit of any 
sheriff or other public officer upon any bail bond entered into for the 
appearance of any person prosecuted for any such offence, unless three 
of the commissioners of tne Treasury shall certify under their hands 
their consent to such discharge. — § 103. 

And any person imprisoned under any writ of capias or extent issued 
and remaining in force at the instance or for the benefit and reimburse- 
ment of any surety or other person, or of the inhabitants of any parish, 
ward, or place, who have paid the debt to the crown, and by rea- 
son whereof the commissioners of the Treasury may not be authorized 
to give their consent as aforesaid, may apply to the barons of the Court 
of Exchequer in England or Scotland for his discharge, giving one 
month's previous notice in writing to the parties at whose instance or 
for whose benefit such capias or extent shall remain in force, and an 
enumeration and description of all the property, debts, and effects what- 
soever of such person, in his own possession or power, or in the pos- 
session or power of any other person for his use ; and the said court, to 
whom such application shall be made, may order such person to be 
brought before them, or before any baron of the said court, to be ex- 
amined upon oath concerning his property and effects ; and if such 
person shall make a full disclosure of all his property and effects, and it 
shall otherwise appear to the satisfaction of such court reasonable and 
proper that such person should be no longer imprisoned under such 
writ, such court or baron may order a writ of supersedeas quoad corpus 
to be issued out for the liberation of such person : provided, that no 
such liberation shall be held to satisfy or supersede such extent, or any 
proceedings thereon, except as to such imprisonment, or the debts 
seized under and by virtue thereof, and for which such person shall be 
so imprisoned. — § 104. 

Persons not in proper Custody, — Sect. 39 enacts, that no prisoner, 
on his own petition^ shall be entitled to the benefit of this act who 
shall not be, at the time of filing his petition, and during all the 
proceedings thereon, in actual custody within the walls of the prison, 
without any intermission of such imprisonment by leave of any court or 
otherwise. 

The court is indeed empowered, after the order has been made for 
the hearing of a prisoner, to dispense with his actual custody within the 
walls, upon the oath of a physician, surgeon, or apothecary as to the 
health oi such prisoner or of the prisoners generally ; but in such case he 
must not go beyond the rules of the prison, or he would disentitle him- 
self from the benefits of the act. Power is also given to the court, in any 
case in which it may think fit, after such order has been made, to dis- 
charge the prisoner out of custody on his finding ti^o sufficient sureties 
to produce him at the time and place fixed for his being brought up for 
hearing; to which subject we shall revert more particularly hereafter. 
But at the time of filing his petition he must be in actual custody within 
the yalls of the prison, and, except in the cases above mention^, roust 
continue in such actual custody during all the proceedings. He is 
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neither pemiitted to have the benefit of the rules or liberties of the 
prison, nor to enjoy those indulgences called day-rules. 

And the confinement must not only be actual, but bond jidsy that is, 
not collusive or fraudulent. Friendly arrests were frequent under the 
former law of arrest upon mesne process, but they were always dis- 
countenanced by the court, and the petitions of prisoners were uni- 
formly dismissed when it appeared that «uch a proceeding had been 
resorted to. 

And, to prevent prisoners removing themselves by habeas corpus 
from a country gaol to the Queen's Bench or other prison with the 
view of having their petition heard before the court in London, at a 
distance from the principal body of their creditors, it is enacted by 
section 95, that the benefit of the act shall not be allowed to any 
prisoner upon his own petition who (having been arrested in any 
county or place where he had his usual abode at or lately before 
such arrest, other than in the counties of Middlesex or Surrey, or the 
city of London, or borough of Southwark, such usual place of abode 
being distant more than twenty miles from the coui-t-house of the court) 
shall be removed by writ of habeas corpus sued out on his own behalf, 
or by his procurement or request, from custody in such county or place 
to any other custody. Provided, that it shall be lawful for the court, if 
in any case it think fit, at any time within ten days after the filing of 
the petition, or within such further time as it shall allow upon the re- 
quest of any prisoner, to order such prisoner to be taken, at the expence 
of any person or persons who will pay the same, from the gaol in which 
he shall then be to the gaol of the county or place where he was arrested 
as aforesaid, and thereupon the same proceedings may be had as in 
other cases. 

But this section does not apply where an insolvent residing in one 
county is arrested in another, and is then removed by habeas corpus to 
London ; nor where an insolvent has one residence in London and 
another in the country, and he is arrested at the latter, and then removes 
himself by habeas to a London prison. 

And, by sect. 94, if, on any prisoner being brought before the court 
it shall appear that his usual place of abode lately before his arrest was 
in any county or place other than in Middlesex or Surrey or the city of 
London or borough of Southwark, the court may order him to be re- 
moved, on the request of any creditor and at his expence (to be re-^paid 
to such creditor out of the prisoner's estate) to the gaol of the county 
or place where he had lately before such arrest his usual place of 
abode; and if such place of abode was in Scotland or lieland, then to 
such gaol as to the court shall appear just and reasonable. And the 
court shall order such removal to be made on or before a day to be 
named in the order. And if such prisoner be not removed accordiugly 
on or before such day, or on or before a day to be named in any en- 
largement of the order, then the court shall, upon application duly 
made, appoint a time for his being brought up before the court, and 
such notices thereof to be ^ven and to such persons as the court shsdl 
direct. And when any pnsoncr shall have been so removed, the couil; 
shall appoint a time and place for him to be brought up in the county 
or place where the gaol is situate, and such notice to be given and to 
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such persons as the court shall direct. Provided, that when a prisoner 
shall be brought up to be heard after such removal or fail.ure of re- 
moval, it shall be lawful for all the creditors to oppose his discharge 
as in other cases, although no creditor may have given notice of oppo ^ 
sition at the time first appointed for the bringing up of such prisoner. 

Previous Insolvency or Bankruptcy . — Under the late General In- 
solvent Act, 7 Geo. IV. c. 6% § 64, no person who had been discharged 
by virtue of that or any other act for the relief of insolvent debtors, or 
who had been declared bankrupt and had not obtained his certificate, 
was entitled to the benefit of that act within the space of five years 
after such discharge or declaration of bankruptcy, unless three fourths 
in number and value of the creditors signified their assent, or it was 
made to appear to the satisfaction of the court that such person had, 
since his former discharge or declaration of bankruptcy, endeavoured 
by industry and frugality to pay all just demands upon him, and had 
incurred no unnecessary expence, and that his subsequent debts had 
been necessarily incurred for the maintenance of himself and family, or 
that his insolvency had arisen from misfortune, or from inability to 
acquire subsistence for himself and family. But this provision is not 
re-enacted in the present statute. 

III. The Petition of the Insolvent. 

As soon as a prisoner is in actual custody, he may file his petitioi ; 
and it should be done within fourteen days after the commencement cf 
such custody, or in country cases within twenty-one days; otherwise the 
leave of the court must be first obtained. 

In such petition (sec. 35) must be stated the time and place of his first 
arrest in the cause or causes wherein he shall then be detained, — the time 
of his committment to the prison where he shall then be confined, and if 
he shall not have been in the same custody from the time of such 
first arrest, then the means and manner by which the change of 
custody has taken place,— and also the name or names of the person or 
persons at whose suit or prosecution such prisoner shall at the time of 
presenting such petition be detained in custody, — and the amount of the 
debt or debts, sum or sums of money, and of such costs as aforesaid, 
so far as the amount of such costs is ascertained, for which he shall be 
so detained. And such prisoner shall in such petition state w^hether 
such prisoner has given notice to the keeper of the gaol or prison in 
which he shall be confined, of his intention to present the said petition ; 
which notice the said prisoner is hereby required to give in writing to 
the keeper of such gaol or prison. And such prisoner shall in such 
petition state, that he is willing that all his real and personal estate and 
efiects shall be vested in the provisional assignee for the time being of 
the estates and efiects of insolvent debtors in England, according to 
the provisions of this act ; and shall pray to be discharged from custody, 
and to have future liberty of his person against the demands for which 
such prisoner shall be then in custody, and against the demands of aL 
other persons who shall be or claim to be creditors of such prisoner at 
the time of presenting such petition. Which petition shall be subscribed 
by the prisoner, and shall forthwith be filed in the court. 
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And by the Rules of Court it is ordered, That every petition, in 
form prepared by the court, shall be signed in^ the presence of the 
attorney of the prisoner or creditor petitioning, or of the keeper of the 
gaol in which the prisoner petitioning shall be confined, and such 
attorney or keeper shall attest the same accordingly. — Rule 5. 

And in all cases there shall be filed .with the petition a certificate 
from the gaoler of the day or days and the cause or causes of detainer 
against the prisoner. — Rule 6. 

And with a prisoner’s petition shall be filed an estate papery that is, 
an account in writing, in form prepared by the court, signed by the pri- 
soner, and attested by his attorney (or in country cases by the keeper 
of the gaol^, of all the real and personal estate and effects of such pri- 
soner then in his possession or under his control, stating the value, and, if 
liable for rent, stating landlord’s name and the particumrs of his demand, 
in order that such property may be duly ascertained and given up to 
the provisional assignee. And the said account shall be signed, attested, 
and filed in duplicate. And in the cases of persons confined in the pri- 
sons of London, Middlesex, or Surrey (excepting the gaol of Kingston- 
iipon-Thames), every such estate paper shall have indorsed thereon a 
duplicate of the notice for appraisement given to the brokers of the 
court, with the day of leaving the same at their office marked thereon 
by them or their clerk. — Rule 10. 

The retainer of the prisoner’s attorney must also be annexed to the 
petition or other first proceeding in court. — Rule 2. 

If the insolvent should not have presented his petition within the 
fourteen days allowed by the act from the commencement of his impri- 
sonment, or within twenty-one days in country cases, an application 
must be made to the court for leave so to do. And, by the Rules of 
Court, every such application must be supported by an cMdavit of the 
prisoner in the form prepared by the court, in which shall be stated 
the degree, profession or trade, and last place of abode of the prisoner — 
the time of his first arrest in the action wherein he is then detained — and 
the time of his commitment to the prison where he is then confined ; 
together with a statement of all moneys paid or spent, and of all pro- 
perty spent, sold, made over, assigned, disposed of^ or in any manner 
parted with by him since his first arrest, and in what manner and to 
whom ; and also the cause of his not having sooner presented such 
petition. And such application shall be made by petition, with the 
said affidavit and the gaoler’s certificate annexed. And there shall 
also be annexed such account in writing of his estate and effects as is 
in all cases required by the 10th rule of the court to be filed with the 
petition ; which account shall be verified by the said affidavit. And 
on such application being granted, the duplicate of the said account 
shall be delivered to the ofheer of the court at the time of filing the 
petition. The gaoler’s certificate will be transferred to the petition.-— 
Rule 11. 

If * the application be made within three months, the court will 
generally grant leave upon any reasonable cause being stated; as, 
that the insolvent was endeavouring to effect a compromise with his 
creditors, that he is too poor, or was from any other cause unable 
to comply with the rule ; indeed, almost any statement (which must 
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be u|)on affidarit), showing that the delay was not for the purpose of 
making away with his property or creating an unnecessary exjpenditure, 
will suffice, and the court will grant a Tule absolute in the first instance. 
But if the delay has exceeded three months, the court will require very 
explicit and precise information as to the cause of it, and will only 
grant a rule «m, with which the detaining creditor must be served, in 
order that he may have an opportunity of detecting any mis-statement 
in the account of property, as well as of receipts and expenditure, which 
the insolvent is obliged to set forth on these occasions. 

The filing of a petition by a person subject to the bankrupt laws is 
an act of bankruptcy, provided a fiat be issued and he be declared 
bankrupt before the time advertised for his being brought up for hear- 
ing, or within two calendar months from the time of making such 
order. — § 39. 


IV. Compulsory Process on the Petition of a Creditor or 

Creditors. 

If the prisoner shall not, within twenty-one days after his commit- 
ment or being charged in execution for any of the causes above recited 
for which he might voluntarily petition the court for his discharge, 
satisfy the creditor or creditors at whose suit he shall be so detained or 
charged in execution, then (by sec. 36) such creditor or creditors may 
apply by petition to the court in a like summary way for an order vesting 
the real and personal estate and effects of such prisoner in the provi- 
sional assignee according to the provisions of this act. 

And (sec. 36) such petition shall be signed by the party or parties 
so applying. And in such petition shall be stated the time and place of 
the commitment or charge in execution "of such prisoner at the suit of 
the party or parties so applying, and the amount of the debt or sum of 
money for which he shall have been so committed or charged in execu- 
tion. And such petition shall be supported by such evidence, by affi- 
davit or otherwise, of the truth of the matters therein stated, as the 
court shall think fit to require. And the party or parties presenting 
such petition shall thereby state, that he or they is or are desirous that 
such prisoner should be ordered to file a schedule of his property ac- 
cording to the provisions of this act, and should thereupon be brought 
up before the court, to be dealt with according to the provisions of this 
act. And such petition, and the evidence in support thereof, shall 
forthwith be filed in the said court. And the court shall and may re- 
quire such prisoner to file his schedule, and shall and may cause such 
prisoner to be brought up to be dealt with according to this act, and all 
things to be done thereupon as in other cases. 

And by the Rules of Court it is order.ed, that with the petition of a cre- 
ditor there shall be filed an affid^ivit of such creditor, stating the ac- 
counts between himself and the prisoner, the securities held by him, 
Ae benefit accrued from his judgment, and other matters as contained 
in the form of affidavit prepared together with the petition under 
direction of the court. — Rule 7. 

a vesting order is made on petition of a creditor, there 
shall be annexed to such petition a certificate of the proper officer, that 
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no prior petition has b^en filed in the same case since the commencement 
of the prisoner's custody. — Rule 8. 

When a vesting order of the estate of a prisoner has been made on 
the petition of a creditor, notice thereof^ together with an order to file 
his schedule^ shall forthwith be given to such prisoner, by service of a 
copy of the same by a messenger of the court. And delivery to the 
gaoler or other known officer of the prison in which, or in the rules or 
liberties of which, such prisoner is confined, shall be deemed good ser- 
vice of such notice and order upon the prisoner in such case ; which 
delivery shall be made personally when the gaol is within ten miles from 
the court house in Portugal street, and by letter (post-paid) when the 
gaol is at a greater distance. — Rule 9. 

V. Vesting Order and Provisional Assignee. 

Upon the filing of a petition by the prisoner, or on the filing of such 
petition by a creditor or creditors as aforesaid and the evidence in sup- 
port thereof, the court is authorized and required (sec. 37) to order that 
all the real and personal estate and effects of such prisoner, both 
within this realm and abroad, (except the wearing apparel, bedding, 
and other such necessaries of such person and his family, and the work- 
ing tools and implements of such prisoner, not exceeding in the whole 
the value of twenty pounds), and all the future estate, right, title, interest, 
and trust of such prisoner in or to any real and personal estate and 
effects within this realm or abroad which such prisoner may purchase, 
or which may revert, descend, be devised or bequeathed, or come to him, 
before he shall become entitled to his final discharge in pursuance of 
this act according to the adjudication made in that behalf; or in 
case such prisoner shall obtam his full discharge from custody without 
any adjudication being made by the court, then before such prisoner 
shall be so fully discharged from custody ; and all debts due or growing 
due to such prisoner, or to be due to him or her before such discharge 
as aforesaid, shall be vested in the provisional assignee for the time 
being of the estates and effects of insolvent debtors in England. 

And such order shall be entered of record in the same court, and 
such notice thereof shall be published as the said court shall direct. 

And such order, when so made, shall, without any conveyance or 
assignment^ vest all the real and personal estate and effects of such 
prisoner, and all such future real and personal estate and effects as 
aforesaid, of every nature and kind whatsoever, and all such debts as 
aforesaid, in the said provisional assignee. 

In case the petition of any prisoner shall be dismissed by the court, 
such vesting order made in pursuance of such petition shall from and 
after such dismission be null and void to all intents and purposes ; but 
all acts theretofore done by the provisional assignee, or any person 
acting under his authority according to the provisions of this act, shall 
be good and valid. 

When such vesting order shall have been made on the petition of a 
creditor as aforesaid, it shall be lawful for the court, if it shall seem 
just and right, (but not without proof made to the satisfaction of the 
court of the consent of the petitioning creditor), to make order declaring 
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such vesting order to be null and void, and the «ame shall thereupon 
be null and void to all intents and purposes. — § 37. * 

The filing of a petition by a person subject to the bankrupt laws is 
an act of bankruptcy, provided a fiat in bankruptcy be issued and 
he be declared bankrupt before the time appointed by order of the 
court for his being brought up for hearing, or within two calej^ar 
months from the time of such order being made. And a fiat in 
bankruptcy so issued will have the effect of making void the vesting 
order, and divesting the estate and effects of the priloner out of the 
provisional assignee. § 39. But it is provided (§ 40) that the said order 
shall nevertheless, together with the petition of the prisoner, if any, 
remain of record in the court ; and the court shall require such prisoner 
to file his schedule, and shall cause such prisoner to be brought up to 
be dealt with %pcording to this act, and all things to be done thereupon 
as in other cases ; and the court may appoint other assignees in the 
same manner as in other cases. And if the prisoner shall obtain his 
certificate under such fiat in bankruptcy, the rights, powers, title, and 
interest of the provisional and other assignees appointed under this act 
in, over, and respecting any property whatsoever remaining to such 
prisoner after the obtaining of such certificate, or thereafter in any 
way coming to him, and under or in pursuance of the warrant of attor- 
ney to be executed under the provisions of this act, shall, from and 
after the obtaining of such certificate, be the same as if the vesting 
order made under this act had been valid at the time? of the making 
thereof. Provided, that nothing herein contained shall be construed to 
affect the title, rights, and interests of the assignees under such fiat in 
bankruptcy, or to alter or diminish the effect of any such certificate as 
aforesaid, but the title, rights, and interests of such last-mentioned 
assignees, and the benefit of such certificate tcT the prisoner, shall be the 
same to all intents and purposes as if this act had not been made. 

After the making of suen vesting order, (sec. 41) the prisoner shall 
not be discharged out of custody as to any action, suit, or process for 
or concerning any debt, sum of moneV, damages, or claim with respect 
to which an adjudication can under the provisions of this act be made, 
by virtue of any supersedeas, judgment of non-pros, or judgment as 
in the case of a nonsuit for want of the plaintiff* proceeding therein. 

And in case the prisoner shall, by the consent or default of his de- 
taining creditors, be discharged out of custody without any adjudi- 
cation being made by the court, all the acts done before such discharge 
by the provisional or other assignees or other persons acting under 
their authority, according to the provisions of this act, shall be good 
and valid ; and in such case, or in case such vesting order shall be 
avoided by any fiat in bankruptcy thereafter issuing against him as 
hereinbefore provided, no action or suit shall be commenced agdnst 
such provisional assignee, or against any assignees appointed under 
this act, nor against any person duly acting under their authority, ex-, 
cept to recover any property, estate, money, or effects of such prisoner 
detained after an order made by the court for the delivery thereof, and 
demand made thereupon. — § 44. 

And, by sec. 4^, it shall be lawful for the provisional assignee to take 
possession, himself, or by means of a messenger of the court or> other 
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persons appointed by him, of all the real and personal estate and effects 
of the prisoner, and, if the court shall so order, to sell or otherwise 
dispose of such goods, chattels, and personal estate, or any part thereof, 
and of his real estate, according to the provisions hereinafter made 
with regard to the sale of real estate, and out of the proceeds to de- 
fray, in the first place, all such costs and expences of taking possession 
or of seizing or selling the same as shall be allowed by the court, and 
to account for the produce of such sale or disposition to the court. 
And it shall be lawful for the provisional assignee to sue in his own 
name, if the court shall so order, for the recovering, obtaining, and en- 
forcing of any estates, debts, effects, or rights of any such prisoner. 

And the 26th rule of court directs, that the provisional assignee shall 
in each case, after vesting order made, sell all goods, chattels, and 
personal estate of the prisoner of which he shall take possession ac- 
cording to the statute, and shall account for the produce to the court. 

The provisional assignee does not in practice interfere with the real 
estate of the prisoner. The provisions of the act relative to the sale of 
such real estate therefore will be noticed when we come to speak of 
the assignees appointed on behalf of the creditors. 


VI. Insolvent’s Schedule, Balance Sheet, &c. 

Schedule, and Special JBala^ice Sheet. — By sec. 69, every prisoner 
whose estate shall by an order made under this act be vested in the 
provisional assignee (whether upon his own petition or on the petition 
of any creditor) shall, within the space of fourteen days next after 
such order shall have been made, or next after notice in writing of such 
order having been made shall have been given to him in case such 
order shall not have been made on his own petition, or wdthin such 
further time as the court shall think reasonable, deliver in to the court 
a SCHEDULE, containing tr full and fair description of such prisoner, as 
to his name or names, trade or trades, profession or professions, toge- 
ther with the last usual place of his abode, and the place or places 
wdiere he has resided during the time when his debts were contracted; 
and also a full and true description of all debts due or growing due 
from such prisoner at the time of making such order, and of all and 
every person or perjsons to wh^i such prisoner shall be indebted, or 
who, to his knowledge or belief, shall claim to be his creditors, toge- 
ther with the nature and amount of such debts and claims respectively, 
distinguishing such as shall be admitted from such as shall be disputed 
by such ])risoner; — and also a full, true, and perfect account of all 
the estate and effects of such prisoner, real and personal, in possession, 
reversion, remainder, or expectancy; and also of all places of benefit 
or advantage held by him, whether the emoluments of the same arise 
from fixed salaries or from fees or otherwise ; and also of all pensions 
or allowances, in possession or revei*sion, or held by any other person or 
persons for or on behalf of thg said prisoner, or of and from which he 
derives or may derive any manner of benefit or advantage; and also 
of all rights and powers of any nature and kind whatsoever, which such 
prisoner, or any other person or persons in trust for him, or for his use, 
benefit, or advantage’, in any manner whatsoever, shall be seised or pos ' 

5 
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ses^ed of, or interested in, or entitled unto, or which such prisoner, or 
any other person or persons in trust for him or for his benefit, shall 
have any power to dispose of, cliarge, or exercise for liis benefit or ad-, 
vantage; together with a full, true, and perfect account of all the 
debts at the time of making such order due or growing due to him, or 
to any person or persons in trust for him or for his benefit or advantage, 
either solely or jointly with any other person or persons, and the names 
and places of abode of the several persons from whom such debts shall 
be due or growing due, and of the witnesses who can prove such debts, 
so far as he can set forth the same. And the said schedule shall also 
contain a balance-sheet of so much of the receipts and expenditures 
of such prisoner, and of the items composing the same, as shall be at 
any time required by the court in that behalf ; and also shall fully and 
truly describe the wearing-apparel, bedding, and other necessaries of 
such prisoner and his or her family, and the working-tools and im- 
plements of such prisoner, not exceeding in the whole the value of 
twenty pounds^ which may be excepted by such jirisoner from the 
operation of this act, together with the values of such excepted articles 
respectively. And the said schedule shall be subscribed by such 
prisoner, and shall forthwith be filed in the court, together wdth ah 
hooks, papers, deeds, and wTitings in any way relating to such j)ri- 
soner s estate or eflPects, in his or her possession, or under his or her 
custody or control. 

The balance sheet referred to in the foregoing section of the act is 
called the Special Balance Sheet ; it forms part of the schedule, and, 
with it, is sworn to by the insolvent. It must be in the form prepared 
by the court, and according to the instructions printed thereon, which 
require, — that the accounts shall in' no case begin later than foui* 
calendar months before the prisoner’s last commitment to custody; — 
that if he was before that time arrested in any suit which is still con- 
tinued, it shall begin not later than the time of such arrest ; — that if 
before those periods, but since the comnicncernent of his present em- 
barrassments, any piopcrty has gone away from him by sale, assign- 
ment, mortgage, distress, execution, or any means other than the 
ordinary course of trade, the account shall commence so as to include 
all such transactions ; — that the blanks in the description of the Di-. 
side of the account shall be filed with a date early enough for com- 
pliance with the above directions; — that the specific appropriation of 
each sum j-cceived shall be separately shown, where the case admits of 
it; — that the* date of each item in the account shall be given, by 
stating the day as well as the year, where the same can be ascer- 
tained ; — that money and other property, which was in possession of 
the prisoner or his family, or of any other person for his or their benefit, 
at the time when he was last taken into custody, shall in all cases be 
made a specific item or items in the account. 

Inventory and Valuation of Excepted Articles . — With the schedule 
must be filed, in all cases, an inventory of the excepted articlesy with 
the valuation of the same respectively. To w*hich shall be added a cer- 
tificate of the appraiser y signed by him; which certificate, when made 
hy a broker of the court, shall lie according to the printed form ordered 
to be used by them, and in other cases in form following: — 
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1 certify, that 1 luivc, on the day of been at the late residence of the said 

prisoner [or, residence of the said prisoner’s family, as the case map be\ at 

and have then and there seen, examined, and valued each and everpr of the above-men- 
tioned articles ; and that the said sum of £ is a just and fair value of the same. 

[ certify also,’, that there was on the same premises, besides the said articles, the fol- 
lowing |)roperty : [Here add a description of such property any)y and state ttis 
representations made concerning it by the insolventy his family y or any person on the 
premises,'] 

All such appraisements in JLondon or within ten miles thereof shall be 
made by the brokers of the court; who shall be allowed for completing 
the same six clear days on notices given from the 28th of October to the 
1st of March, and five clear days on notices given during the rest of the 
year; and they shall have their return ready for delivery to the prisoner 
or his attorney not later than ten o^clock on the morning following the 
(lays allowed for valuation. — Rule 13. 

General Balance Sheet , — Besides the special balance sheet included 
in the schedule, it is ordered by rule 14, That every prisoner shall 
with his schedule file a General Balance Sheety in form prepared by 
the court, of his receipts and expenditures from the date of the earliest 
debt in his schedule up to the time of signing his petition, if the pri- 
soner j)etitioned, or up to the time of signing his schedule if a creditor 
petitioned, including all property of every kind, with a description of 
the same, which he may have had at any time during that period; to- 
gether with the time when, the person to whom, and the consideration 
for which any part thereof shall have been disposed of or parted with 
by him. And in the said general balance sheet reference may be 
made, for the particulars of any matter, to the special balance sheet 
contained in the schedule; but in the schedule reference may not be 
made to such general balance sheet. And the prisoner shall also 
state in the said general balance sheet the cause of his or her present 
insolvency, and the amount of debts (if any) still due by him under any 
prior insolvency or bankruptcy. 

This general balance sheet docs not form a part of the schedule ; the 
insolvent, therefore, does not swear to it. But he is liable to be 
examined by the court and the creditors upon every part of it; and 
he may be required to verify the truth in each particular by reference 
to books, receipts, or such other evidence as the court may demand. 
A form is prepared by the court, which contains special printed 
instructions, to which it is expected that insolvents should adhere 
It is required to contain, on the Dr. side, the amount of all the pro- 
perty in the insolvent's possession at the date of the earliest debt on 
ins schedule; the amount of debts since contracted, distinguishing 
those for which no consideration may have been received, and those 
which may have been twice entered, as bills of exchange, &c. ; the 
gross profits in each year, distinguishing them as such; and an 
account of all property received by salaries, gift, legacy, intestacy, 
marriage, or purchase. On the Cr. side are to be stated the amount 
of the debts owning to the insolvent, distinguishing those which are 
sets-off* to his own — good, bad, or doubtful; the gross amount of 
rent, taxes, and necessary or ordinary outlays, for the number of years 
elapsed since the contracting of the earliest debt; losses in trade or 
upon sale; and extraordinary expenditure. 
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Every schedule and balance sheet, and every amendment thereto, 
shall be read over to the prisoner by or in the presence of the attorney 
named in the retainer before such prisoner shall sign the same; and 
the balance sheet, and eveiy side of every sheet of the schedule and of 
any amendment thereof, shall be signed by the prisoner. And such 
signature shall be attested by the said attorney, and not by any clerk. 
And such reading over, signature, and attestation shall be verified by 
the affidavit of such attorney to be filed with the schedule; for pre- 
paring and swearing which affidavit no charge shall be made. Provided, 
that in case of the illness of such attorney, or of his absence from 
London or the place where he practises, the matters aforesaid, whether 
concerning the petition or schedule, may be done by some other attorney 
of the court; in which case the cause thereof shall be stated in such 
attestation, and also in such affidavit as aforesaid. — Rule 15. 

If the schedule be not filed within fourteen days from the filing of 
the prisoner’s petition, or from the notice to file it on a creditor’s petition, 
then application must be made to the court for leave so to do; which 
application must (by rule 16) be supported by the affidavit of the pri- 
soner, in form prepared by the court, in which shall be stated the cause 
of not having filed such schedule in due time. And if the prisoner 
shall have filed his petition without a special application to the court, 
the sfiid affidavit shall also contain such a statement concerning the 
arrest, commitment, and property of the prisoner as is required in an 
affidavit made on application for leave to file his petition. 

In every case to be heard by a commissioner on circuit, or by the 
justices in Berwick-upon-Tweed, where the petition was fled by a 
creditor j an office copy of such petition, with the affidavit in support 
thereof, shall be annexed to the schedule, to be lodged therewith with 
the clerk of the peace or other person appointed to receive the same 
according to the statute. And if the prisoner shall have obtained 
leave to file petition or schedule, or both, on affidavit made for such 
purpose, an office copy of such affidavit or affidavits shall be annexed 
in like manner. — Rule 17. 

Books of Account, ^c. — With the schedule are also to be filed all 
books and papers of account, and all deeds and other documents in the 
possession, power, or control of the insolvent, relating to his estate and 
effects. If he should not have any books of account, deeds, or other 
documents, he must so state the fact in his schedule ; and if they happen 
to be in the possession of other persons from whom he cannot procure 
them, he must fully set forth in his schedule the names and residences 
of such persons, and by what means they had fallen into their hands, 
and what claim or lien the holders may have upon them. 

In country cases, the schedule is to be prepared in duplicate ; and 
every insolvent who obtains an order for hearing before a commissioner 
on circuit or before justices of the peace, shall, within ten days after 
such order issued, or on such earlier day as shall be named in such 
order, cause the duplicate of his petition (if a petition shall have been 
presented by the prisoner) and a duplicate of his schedule, and all 
books, papers, and writings relating thereto in his possession or power, 
to be lodged with the clerk of the peace of the county &c. or his deputy, 
or the town clerk or other officer of the borough &c. — § 106. 
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The schedule is an instrument of great importance, and considerable 
care is necessary in its preparation. All the insolvent’s names, aliases 
(if any), and misnomers,^ as well as all his trades, businesses, or pro- 
fessions, places of abode or lodging, during all the time he has been in 
debt, should be inserted ; and if he were formerly in partnership, or if 
his wife carried on any trade or business distinct from his, such facts 
must be stated. Care should be taken that all his debts and liabilities 
are set forth ; for if any be omitted, he will be liable to the payment of 
them after his discharge. They should be set down at the full amount ; 
and where that is not precisely known, the word about should be written, 
and the outside amount stated. The holders of all bills of exchange- 
arid promissory notes on which he is liable should be inserted so far as 
they arc known ; though, if not known, he is protected from any after 
liability by the 7e5th section. It is, how'ever, his duty to make diligent 
inquiry on this head, and to insert the bills in his schedule, with a 
statement that he believes them to be in the hands of the persons to 
whom he gave them. The schedule should also contain a correct 
account of all debts owing to the insolvent, stating whether good^ had, or 
dotd)tful, with such information as will enable the assignees to sue for 
them. And where there are cross demands, the party must be entered 
botli as creditor and debtor, and the word set-off written under the 
amount. Even property that has been taken possession of by the pro- 
visional assignee must nevertheless be fully entered in the schedule. 

If the insolvent, either wilfully or otherwise, omit items from his 
schedule which ought to be set forth in it, the least he can expect is an 
adjournment in order to amend it, when he will have to re-advertise, and 
re-serve his creditors with notices. But if he w ilfully and fraudulently, 
with intent to defraud his creditors, omit from his schedule any effects or 
property w'hatsoever, or retain or except thereout as wearing apparel, 
bedding, working tools, and implements, or other necessaries, property 
of greater value than twenty pounds, then, by sect. 99, every such 
person so offending, and any person aiding and assisting him to do the 
same, shall, upon being thereof convicted by due course of law, be ad- 
judged guilty of a misdemeanor ; and thereupon it shall be lawful for 
the court before whom such offender shall have been so convicted, to 
sentence such offender to be imprisoned and kept to hard labour for 
any period not exceeding three years. And in the indictment or in- 
formation for any offence under this act it shall be sufficient to set 
forth the substance of the offence, without setting forth the petition, 
vesting order, appointment of assignees, balance sheet, order for 
hearing, adjudication, order of discharge or remand, or any warrant, 
rule, order, or proceeding of the court, except so much of the prisoner’s 
schedule as may be necessary for the purpose. 

If he have been before bankrupt or insolvent, it should state the fact, 
and the amount of debts unsatisfied. 

I If an insolvent has been sued by any name must be stated with the alias, 
other name than his own proper name, it is “ John Davis, otherwise George Giles, sued 
absolutely requisite to state it in the petition, by the name of James Davis 5” or if he was 
schedule, and all the other proceedings; as, sued with any other person, it, must be so 
for instance, “John Davis, sued by the name stated, as “John Jones (sued with one 
of James Davis or if he has gone by a Thomas Jackson),” &c. 
different name than his real one, nis proper 
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And by sec. 100, if any prisoner or other person shall wilfully forswear 
and perjure himself in any oath to be taken under this act, and be con- 
victed thereof, he shall suflfer such punishment as may by law be i i- 
flicted on persons convicted of wilful and corrupt perjury. And in all 
cases wherein by this act an oath is required, the solemn affirmation of 
any person being a Quaker or other person by law allowed to affirm 
shall be taken in lieu thereof ; and every person making such affirma- 
tion who shall be convicted of wilful false affirmation, shall suffer the 
same penalties as are inflicted upon persons convicted of wilful and 
corrupt perjury. 

The schedule, with the necessary accompanying documents, is filed 
at the Rule and Order office ; from whence, on the second day after filing 
it, exclusive of Sunday, the order for hearing will be issued. 

VII. Order for Hearing, and Notice to Creditors. 

After the schedule has been filed by the prisoner, the court will 
forthwith appoint a time and place for his being brought up to be dealt 
with according to the provisions of the act. And (sec. 70) the time so 
appointed shall in no case be more than four calendar montbs after the 
date of the appointment. And where the prisoner shall be in any gaol 
within the counties of Middlesex or Surrey, or the city of London, oi- 
borough of Southwark, the court shall order such prisoner to he 
brought before the court ; and w^hcre such prisoner sh^I be in any 
other gaol in England or Wales (except in the town of Berwick-upon- 
Tweed), the court shall order him to be brought before one of ihe 
commissioners on his curcuit, at such assize or other town or phict. 
within the county or county of the city or town wherein such gaol shall 
be situate as may be directed by order of the court ; and where the 
prisoner shall be in any gaol within the town of Berwick-upon-Tweed, 
the court shall order him to be brpught before the justices of the peace 
for the said town, in open court at their general or general quarter 
sessions of the peace, or some adjournment thereof. 

Every order for hearing by a commissioner on circuit (the circuit 
appointments having been gazetted), also every order for hearing by 
justices of the peace, shall ready for delivery at the opening of the 
office on the second day (exclusive of Sunday) after the filing of the 
schedule ; but the same shall not be issued before tliat time. And in 
every such case the duplicate of the petition and schedule shall be 
given out with the order for hearing ; and the warrant of attorney shall 
be prepared and ready to be given out on the seventh day after the 
issuing of such order. Provided, that no order for hearing by a com- 
missioner on circuit shall be issued later than the twenty-eighth day* 
before the day’^ notified in the Gazette for the attendance of the commis- 
sioner ; and no order for hearing by justices of the peace shall be issued 
later than the twenty-eighth day before the day to be appointed for 
such hearing.— Rule 18. 

Notice to Creditors— The court (sec. 71) shall cause notice of the 
making of every such vesting order, and of the filing of every such 
schedule, and of the time and place so appointed for such prisoner to 
be brought up, to be given, by such means as the court shall direct, to 

> But now, “ not later tliiiu the twcnty-Jirsi day.”— Huio of Court, etl\ Jan. ltM5. 
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the creditor or creditors at whose suit such prisoner shall be detained 
in custody, or the attorney or agent of. such creditor, and to the other 
creditors named in the schedule of such prisoner, and resident within 
the United Kingdom, and whose debts shall amount to the sum of Jive 
pounds, and to be inserted in the London Gazette, and also (if the court 
think fit) in the Edinburgh and Dublin Gazettes or either of them, and 
also in such other newspapers as the court shall direct. 

And by the 20th Rule of Court it is ordered. That notice of the 
making of the vesting order and filing of schedule, and of tne time and 
|)lace appointed for the prisoner to be brought up, shall be given to 
creditors and persons claiming to be creditors, whether such debts arc 
admitted or disputed in the schedule, in the following manner: — 

1 In all case^by personal service of a copy of the Order for Hearin;;^, made twenty-one^ 
days at least oefore the day of hearing, upon every detaining creditor, and every 
creditor for five pounds or more, resident or carrying on business in London or 
within ten miles thereof; also upon the attorney or agent (resident as aforesaid) 
of every detaining creditor suing by attorney. — N.B. Delivery of the said copy to 
the wife, son, daughter, clerk, or servant of the party at the usual place of abode or 
business of such party, or, where the party is assignee of a bankrupt, to the so- 
licitor of such assignee or his clerk or servant at the usual place of business of such 
solicitor, shall be deemed equivalent to personal service. 

2. Tn all cases, by sending twenty dhree^ a ays at least before the day of hearing, a 
copy of the Order for Hearing by the general post, rightly and methodically 
addressed, and with the proper post town thereon, to every detaining creditor and 
every creditor for five pounds or more resident in England elsewhere than as 
above mentioned, or in Scotland or Ireland ; and to the attorney or agent (re- 
sident more than ten miles from London) of every detaining creditor suing by 
attoniey, or by such personal service as is above mentioned made upon any such 
creditor or ^k^tomey. — Letters to the attorneys or agents of detainmg creditors, 
and to detainmg creditors suing in person, must be post-paid. — It is not required 
that notice should in any case be given both to the attorney and agent. 

N. B. Where the sheriff has failed to communicate a detainer to the gaoler 
bt^fore the issuing of the order for hearing, the plaintiff will not be deemed a de- 
taining creditor within the above rule. 

:V m all cases by advertisement published in the London Gazette twenty-one* days 
at least before the day of hearing. 

4. In cases where the prisoner is described in the schedule as having resided in Scot- 
land or Ireland, and also in cases whe^ four or more of the creditors of the 
prisoner are resident in Scotland or Ireland, by advertisement published twenty- 
one* days at least before the day of hearing in the Edinburgh or Dublin Gazette, 
iis the case may be. 

T}. In all cases where the prisoner is described in the schedule as having resided in 
some county in England other than London, Middlesex, and Surrey, by adver- 
tisement published eightcen'^days at least before the day of hearing in some news- 
paper usually circulated in the neighbourhood of the prisoner’s last usual place of 
residence in such county. This rule applies to each such county, if more than 
one in the description. 

fi. In cases to be heard by a commissioner on circuit, or by justices in Berwick-upon- 
Tweed, by advertisement published eightecn^days at least before the day of lin- 
ing in some newspaper most usually circulated in the coirnty or place where the 
case is ordered to be heard. 

7. In every case to be heard by a commissioner on circuit or by justices^ of a pri- 
soner removed under the act 7 Geo. IV. c. 57, § 65, or the act 1 & 2 Viet. c. 110- 
§ 5)4, or by the court, of a prisoner whom his creditor, after order obtained- has 
failed to remove, notice of the hearing sliall be given by advertisement published 
ten da}' 3 at least before the day of hearing in the London Gazette; and also, 
where on an original hearing notice in any newspaper in England would be re- 
quired, by advertisement published in such newspaper seven days at least before 
the day of hearing ; and also by service of the order for hearing seven days at 
least before the day of hearing upon all detaining creditors, and all creditoib (if 
any) who entered notice of opposition for the former hearing ; unless in any case 
the court shall otherwise direct by special order concerning the notice in such 
case. 

B Where at the hearing notices shall appear to have been served on any creditor not 
in Buflicient time, iin<l any other or further hciiring of the case shall be appointed 

' Now (lays. — Rule of (^ourt, .Tqn IHlo. a Now daytu Ib. 

* Now eleven d.Mys. — lb. 
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for that or any other cause at a subsequent time, notice of such la8',-mentioned 
apf)ointment shall be given to the said creditor in such time as wlll, together with 
the time of giving the former notice, complete the regular period of twenty-one 
or twenty-three days, as the case may be; which being done, such creditor shall 
be deemed to have had due notice. Provided, that sucn second notice shall in no 
case be effectual if served less than seven days before the day of hearing in cases 
requiring personal service, and nine days in cases of service by the post; nor 
unless the prisoner shall consent to waive notice of opposition to be made at i^uch 
hearing; and that notice for the original hearing shall likewise be of no effect, if 
served less than seven and nine days in such cases respectively, 
p. Where the service has been defective, and the creditor shall appear against the 
prisoner at the hearing, he shall be deemed to have had due notice, unless the 
court, commissioner, or justices sliall otlierwise direct . — Rule of Court, 20. 

And by Rule 21 it is ordered, that services shall be made, and proof 
of notice "given, and affidavits made and filed, in manner following : — 

1. No proof shall be required, at the hearing, of advertisement in the Ldhdon Giuette, 

which is ordered to be inserted always by the officer of the court, and by no 
other person. 

2. Proof of all other advertisements shall be made by production of the Gazette or 

newspaper in which the same w'crc published. 

3. Proof of all services, whether personal or by post, shall be made by affidavit to 

the satisfaction of the court, commissioner, or justices. 

4. All personal services in London and within ten miles thereof shall be made by the 

Messengers of the court, who shall make affidavit of the stunc. — The copies of 
orders for hearing to be served, duly addressed, and numbered according to the 
number in the schedule, must be delivered to them three clear da^^s at the least 
(exclusive of Simday) before the last day of service in cases for original hearing, 
and one clear day at the least (exclusive of Sunday) before the last day of ser- 
vice in cases for adjourned hearing ; and at the same time shall be delivered tlie 
original Order for llearing, together with a list in duplicate of persons to be served, 
the entries in which lists shall correspond with the directions written on the notices. 

5. All services by the post sluill be made by the Messengers of the court, w’ho shall 

make affidavit of the same. — The copies folded, addressed, and numbered accord- 
ing to the number in the schedule, must be delivered to them one day at least 
before the last day of service, together with a list in duplicate (separate from the 
lists for personal service) the entries in which shall correspond witn the directions 
on the letters. 

6. In cases to be heard by the court, all such affidavits and advertisements as afore- 

said (excepting those in the London Gazette) shall be filed at the office eight days 
at least before the day of hearing in original ctises, and two clear days at leiist 
(exclusive of Sunday) before the of hearing in adjourned cases. 

7. In cases to be heard on circuit, all such affidavits and advertisejpents as aforesaid 

(excepting those in the London Gazette) shall be lodged, between the hours of 
twelve jind four, two days before the day notified in the London Gazette for the 
attendance of the commissioner, and in cases to be heard by justices at Berwick, 
between the same hours, two days before the day of hearing, at the office of the 
clerk of the peace or his approved deputy or other person appointed for that pur- 
pose by the court according to the act 1 & 2 Viet. c. 110, §106, in the town or 
place at which such attendance or hearing as aforesaid is appointe4. 

The requisite copies of the order for hearing, to be served on the 
creditors, having been made by the insolvents attorney, duly addressed, 
and numbered, are delivered, with the original and the lists of creditors 
to be served, at the Messengers’ Office in Lyons Inn. 

When there is a creditor above the sum of five pounds whose resi- 
dence cannot upon strict inquiry be discovered, affidavit of such search 
is made by the messenger, and the court will dispense with the service. 

Where, however, without any just reason for the omission, a creditor 
has not been served, immediate application should be made to such 
creditor, that he consent to the insolvent’s being heard notwithstanding 
the defect in the notice. This consent should be in writing, and the 
signature to such consent proved by affidavit ; both should be filed 
With the other documents. 



Imohency. 881 

VITI. Discharge op Insolvent on Bail. 

It has been already seen, that no prisoner can be entitled to the benefit 
of the act who is not at the time of filing his petition in actual custody 
within the walls of a prison. But, after an order has been made for 
his being brought up for hearing, it is provided by sect. 38, that if it 
shall appear to the satisfaction of the court, by the oath or affidavit ot 
a physician, surgeon, or apothecary, and such other evidence as the 
court may require, that such prisoner cannot continue to reside within 
the walls of any such prison without serious injury to the health of 
such prisoner, or that, for the sake of the health of the prisoners in 
general, it is necessary that the number thereof within the walls of any 
such prison should be reduced, it shall be lawful for the court to dis- 
pense with such actual custody of any such prisoner within the walls 
as is hereinbefore mentioned : provided, that if any such prisoner having 
obtained such dispensation shall go beyond the rules and liberties in 
which he shall in pursuance thereof be confined, such prisoner shall 
thereby be deprived of all benefit of this act. 

And it is also further provided, (sec. 38) that after any order shall 
have been made under this act, directing any insolvent to bti brought 
up ill order to be dealt with according to the provisions of this act, it 
shall be lawful for the court, if it shall think fit, and on such notice to 
the detaining creditor or creditors as the said court shall deem proper, 
to direct such insolvent to be discharged out of custody on his finding 
two sufficient sureties to enter into a recognizance to the provisional 
assignee in such sum as the court shall think fit, with a condition that 
such insolvent shall duly appear at the time and place fixed for the 
hearing of such insolvent, and on every adjourned hearing, and abide 
by the final judgment of the court, or a commissioner thereof on his 
circuit, or such justices as hereinafter mentioned, and on such other 
terms (if any) as the court shall thiqk fit to impose, and to issue a 
warrant, directed to the gaoler, ordering the discharge of such insolvent 
from custody accordingly. And after such discharge such insolvent 
shall be free from arrest or imprisonment by any creditor whose debt 
shall be specified in the schedule filed by such insolvent, until the time 
appointed for his hearing, and for such further time (if any) as the 
court shall, by indorsement on such order, from time to time appoint- 
Provided nevertheless, that in ease any insolvent so discharged out of 
custody shall not duly appear at the time and place fixed for the hear- 
ing or any adjourned hearing of such insolvent (not being prevented by 
illness or other lawful impediment, to be allowed of by the court), the 
recognizance so entered into shall be forfeited, and the amount secured 
thereby shall be recoverable in a summary way by distress and sale 
of the goods and chattels of such sureties as the court shall by their 
order direct ; and the amount so recovered shall be applied for the 
benefit of the creditors of such insolvent, in like manner as if the same 
were part of his estate and efiects. And the said court may also issue 
a warrant, authorizing any person or persons therein named to appre- 
hend and arrest such insolvent, and deliver him into the custody oi the 
gaoler or keeper in whose custody such prisoner was at'the time when 
he was so discharged as aforesaid ; and such gaoler or keeper is hereby 

V> N 
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required to receive such prisoner again into his custody ; and all de- 
tainers which were in force against him at the time of such discharge, 
or which shall have since been duly lodged against him, shall there- 
upon be deemed to be in force. Provided further, that any insolvent 
so discharged out of custody as aforesaid shall, on his appearing before 
the said court or commissioner or justices, be deemed and considered, 
for all the purposes of this act, in the custody in which he was at the 
time he was so discharged. 

A prisoner desiring to be discharged on sureties till the hearing must 
apply (which he may do as soon as his schedule is hied) in the office of 
the court (Town or Country, as the case may be) and deliver the 
names &c. of necessary parties entered in the proper printed form, 
exhibiting at the same time the affidavits of the proposed sureties ; he 
will thereupon receive a form of notice to be served on the detaining 
creditor and the proposed sureties, containing the appointment for 
entertaining such application, with instructions by the court. Where 
the hearing is to be by the court in London, the prisoner must attend 
the court when such application is entertained, and the gaoler will be 
ordered to bring him before the court accordingly. — Rule 19. 

IX. Of the Assignees. 

At any time after the making the vesting order, the court is em- 
powered (sec. 45) to appoint a proper person or persons to be assignee or 
assignees of the estate and effects of the prisoner for tlic jnii'poses of 
this act; and when such assignees shall liave signiffed to the court 
their acceptance of the appointment, the estate, effects, rights, and 
powers of the prisoner vested in the ])rovisioijal assignee as aforesaid 
shall immediately, hy virtue of such appointment, and without any 
conveyance or assignment, vest in the said assignees, in trust lor the 
benefit of the creditors in rcjspcct of cr in proportion to their respective 
debts, according to the ])rovisions of this act. And every such ap- 
pointment shall, after such acceptance thereof, be entered of record of 
the court; and such notice thereof shall be published as the court 
shall direct. And every person so appointed assignee shall be deemed 
to be an officer of the court, and shall be liable as such to the control 
thereof. Provided always, that it shall be lawful for the court to 
direct any fee or remuneration for the performance of duties in getting 
in and distributing the estate of any insolvent debtor, whether by any 
assignee, or by the provisional assignee in case of such distribution 
being efected without the appointment of any other assignee, which 
shall not exceed the rate of five per centum on the sum received as the 
produce of such estate. 

And by Rule 25 it is declared, that assignees will be appointed,* if 
expedient, by the court or a commissioner, at any time after vesting 
order made. In a case heard at Berwick, a nomination of the justices 
will be attended to. Parties applying for an appointment of assignees 
are at liberty to take into the office such vouchers as they may think 
fit, shewing the wish of a majority or other portion of the creditors ; 
and appointments will be made on proof of the desire of such majority, 
unless some cause to the contrary appear in any case. 
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A person petitioning to be appointed assignee must state, by affidavit, 
wliether he has been appointed assignee in any other case ; and, if so, 
whether he has filed his account in such case, giving the number of 
the case. 

The necessary papers should be left with the provisional assignee 
for examination, and for his certificate that no previous assignee has 
been appointed ; and thereupon the confirmation of the nomination will 
be made or refused. 

The appointment when made will be entered of record by the pro- 
visional assignee, who will also gazette the same. 

The court, in its anxiety to protect the interests of the general body 
of creditors, will never, except under very special circumstances, or at 
the particular desire of the other creditors, appoint a near relative of 
the insolvent to be assignee ; nor will the court in general appoint a 
creditor who has a mortgage or other available security for his debt, 
or whose interest shall appear to be opposed to or distinct from that 
of tlie body of creditors, unless he shall consent to waive the benefit 
of his security, and place himself upon an equality with the rest of 
the creditors. 

The appointment of assignees being made by the court and accepted 
by the parties, all the prisoner’s property, real and personal, of every 
species and kind whatever, which by the vesting order was previously 
vested in the provisional assignee, becomes vested in such assignees as 
fully and effectually as if it had originally vested in them by such 
vesting order. But this relation back to the time of the vesting order 
is not to affect the validity of whatever acts may have been done in 
the meantime by the provisional assignee. 

A copy of the vesting order, or of the appointment of assignees, made 
upon parchment, with a certificate of the provisional assignee or his 
deputy indorsed thereon and sealed with the seal of the court, is evi- 
dence of the title of such provisional or other assignees I'espcctivel}’^ in all 
courts and places. And where by any law now in force any con- 
veyance or assignment of the real or personal property of an insolvent 
debtor would be required to be registered, enrolled, or recorded in any 
registry office or place, such a certified copy of the vesting order as 
above mentioned, and a like certified copy of the appointment of tlie 
assignees (if any such appointment shall have been made) shall be so 
registered &c. And unless such certified copies be registered within 
tvvo months after the date of such order and appointment respectively 
as regards the United Kingdom, and within twelve months as regards 
all other places, the title of any purchaser for a valuable consideration 
without notice of such order or appointment, who shall have previously 
registered his purchase deed, shall not be invalidated. — § 46. 

The assignees shall, Muth all convenient speed after their appoint- 
ment, use their best endeavours to receive and get in the estate and 
effects of the prisoner, and shall with all convenient speed make sale 
of all such estate and eflbcts. — § 47. 

Sale of Real Estate , — If the prisoner be interested in or entitled to 
any real estate, either in possession, reversion, or expectancy, such 
real estate, within the space of six months after the appointment of 
assignees, or within such other time as the court shall direct, shall be 
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sold by public auction, in such manner and at such place or places as 
shall, thirty days before the sale, be approved, in writing under their 
hands by the major part in value of the creditors who shall meet toge- 
ther on notice of sucli meeting published fourteen days previous thereto 
in the London Gazette, and also in some daily newspaper printed and 
published in London or within the bills of mortality, if the prisoner, 
before going to prison, resided in London or within the bills of mor- 
tality^ and if such prisoner resided elsewhere within the United 
Kingdom, then in some printed newspaper which shall be generally cir- 
culated in or near the place where he resided at the time aforesaid. 

And in case the prisoner shall be entitled to any copyhold or cus- 
tomary estate, a certified copy of such vesting order as aforesaid, and 
a like certified copy of the appointment of assignees, shall be entered 
on the court rolls of the manor; and thereupon it shall be lawful for 
the assignees to surrender or convey such copyhold or customary estate 
to any purchaser, as the court shall direct ; and the rents and profits 
thereof shall be in the meantime received by such assignees for the 
benefit of the creditors, without prejudice nevertheless to the lord of 
the manor. 

With respect to the voting of creditors, it is enacted by sect. 52, 
that in all matters wherein creditors shall vote, or wlicrein their 
assent or dissent shall be exercised in pursuance of or in carrying 
into effect this act, every creditor shall be accounted such in respect of 
such amount only as upon an account fairly stated between the parties, 
after allowing the value of mortgaged property and other such available 
securities and liens, shall appear to be the balance due : and all disputes 
arising in such matters concerningany such amount shall, upon appli- 
cation duly made, be examined into by the court, or any commissioner 
on his circuit, who shall have power to determine the same, and, if it 
seem fit, to refer the examination thereof to an officer of the court, or 
to an examiner duly appointed in pursuance of this act. Provided 
always, that the amount in respect of which any such creditor shall vote 
in any such matter shall not be conclusive of the amount of his debt for 
any ulterior purposes in pursuance of the provisions of this act. 

In some cases the court may direct a conveyance without a meeting 
of creditors. Sect. 68, reciting that it may often happen that some in- 
terest in lands and tenements has or may become vested in the provi- 
sional assignee, which appears to be of no value to creditors, hut never- 
theless it maybe expedient that the provisional assignee should make or 
join in making some conveyance or assignment of the same, and that the 
same should be done without the expence attending advertisements and 
meetings of creditors, it is therefore enacted. That it shall be lawful 
for the court, at any time after the day gazetted for the bringing up of 
the prisoner, if no person other than the provisional assignee shml have 
been appointed assignee, and if it shall appear fit, upon such notice 
given by advertisement or otherwise to the creditors or any of them 
as the court shall in any case direct, to order the provisional assignee 
to make or join in making any conveyance or assignment of any such 
interest as to the court may appear just and reasonable, without 
observing the provisions of this act as to the sale of real property by 
the provisional or other assignees. 
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In some cases the court may restrain the immediate sale of certain 
property, and raise money by way of mortgage. Sect. 48, after re- 
citing that persons whose estates may by an order under this act have 
been vested in the provisional assignee may be entitled to annuities for 
their own lives or other uncertain interests, or to reversionary or contin- 
gent interests, or to property under such circumstances that the imme- 
diate sale thereof may be very prejudicial to them, and deprive them 
of the means of subsistence which they might otherwise have after 
payment of their debts, and it may be proper in some cases to authorize 
the raising money hy way of mortgage instead of selling the property, 
enacts, That in all such cases it shall be lawful for the court to take 
into consideration all the circumstanoes affecting the property of any 
such person, and if it appear tliat it would be reasonable to make any 
special order touching the same, it shall be lawful for the court so to 
do, and to direct that such property as it may be expedient not to sell, 
or not to sell immediately, shall not be sold, and from time to time to 
order and direct in what manner such property shall be managed for 
the benefit of the creditors until the same can be properly sold, or until 
payment of all tlie creditors shall have been made, and to make such 
orders touching the sale or disposition of such property as shall seem 
reasonable, considering the rights of the creditors to payment of their 
demands, and the future benefit of such person after payment of his 
debts, and upon such terms and conditions, with respect to the allow- 
ance of interest on debts not bearing interest, or other circumstances, as 
shall seem just ; and if it shall appear that the debts can be discharged 
by means of money raised by way of mortgage on any property, instead 
of raising the same by sale, it shall be lawful for the court so to order, 
and to give all necessary directions for such purpose, and generally to 
direct all things proper for the discharge of the debts of such person in 
such manner as maybe most consistent with the interests of such person 
in any surplus of his effects after payment of his debts. 

Powers, — All powers vested in any prisoner whose estate shall by 
an order under this act have been vested in the provisional assignee, 
which he might legally execute /or his own benefit (except the right of 
nomination to any vacant ecclesiastical henef ce\ shall be vested in 
the assignees by virtue of this act, to be by them executed for the be- 
nefit of all the creditors under this act, in such manner as the prisoner 
might have executed the same. — § 49. 

Leases, or Agreements for Lease, — In all cases in which the pri- 
soner shall be entitled to any lease or agreement for a lease, and his 
assignees shall accept the same as part of his estate and effects, he shall 
not be or be deemed liable to pay any subsequent rent to which his dis- 
charge, adjudicated according to this act, may not apply, nor be in any 
manner sued after such acceptance in respect or by reason of any sub- 
sequent non-observance or non-performance of the conditions, covenants, 
or agreements therein contained. Provided, that in all such cases as 
aforesaid it shall be lawful for the lessor, or person agreeing to make 
such lease, his heirs, executors or administrators, or assigns, if the 
assignees shall decline, upon being required so to do, to determine 
whether they will or will not accept such lease or agreement for a 
lease, to apply to the court, praying that they may either so accept the 
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same or deliver up such lease or agreement for a lease, ana the pos- 
session of the premises demised or intended to be demised ; and the 
court shall thereupon make such order as in all the circumstances of 
the case shall seem just, which shall be binding on all parties. — § 50 

Assignees may sue in their own Names j ^c. — It shall be lawful 
for the assignees to sue, from time to time as there may be occasion, in 
their own names, for the recovering, obtaining, and enforcing of any 
estate, eifects, or rights of the prisoner, but in trust for the benefit of 
the creditors, according to the provisions of this act ; and to give such 
discharges to any persons who shall be indebted to such prisoner as 
may be requisite ; and to make compositions with any debtors or ac- 
countants where the same shaU appear necessary, and take such rea- 
sonable part of any debts as can upon such compositions be gotten in 
full discharge of such debts and accounts ; and to submit to arbitration 
any difference or dispute between them and any persons on account of 
any thing relating to the estate and effects of the prisoner. 

But it is expressly provided, that no such composition or submission 
to arbitmtion shall be made, nor any suit in equity be commenced, by 
such assignees, without the consent in writing of the major part in 
value of the creditors who shall meet together pursuant to a notice of 
such meeting to be published at least fourteen days before such meeting 
in the London Gazette and also in some newspaper most usually cir- 
culated in the neighbourhood of the place where the prisoner had his 
last usual residence before his imprisonment, nor without the appro- 
bation of the court or of one of the commissioners thereof. — ^ 51. 

And whenever any assignee shall die or be removed, or a new as- 
signee shall be appointed, no action at law or suit in equity shall be 
thereby abated, but the court in which the action or suit is depending 
may, upon the suggestion of such death or removal and new appoint- 
ment, allow the name of the surviving or new assignee to be substituted 
in the place of the former ; and such action or suit shall bo prosecuted 
in the name or names of the surviving or new assignees, in the same 
manner as if he or they had originally commenced the same. — § 53. 

Stock in the Public Funds ifc. — If the prisoner shall, at the tiim* 
of filing the petition (whether such petition shall have been ])rcferr(*d 
by himself or by any creditor as aforesaid), or at any time before he 
shall become entitled to his final discharge according to this act, have 
any government stocks, funds, or annuities, or any of the stock of any 
public company, either in England, Scotland, or Ireland, standing in 
his own name in his own right, it shall be lawful for the Court ioi* 
Belief of Insolvent Debtors, whenever it shall deem fit so to do, to 
order all persons whose act or consent is thereto necessary to trtinsfer 
the same into the names of such assignees ; and all such persons whose 
act or consent is so necessary as aforesaid are hereby indemnified for 
all things done or permitted pursuant to such order. — § 54. 

Income of a Beneficed Clergyman. — Nothing in this act shall extend 
to entitle the assignees of the estate and effects of any prisoner being a 
beneficed clergyman or curate, to the income of his benefice or <^’acy 
for the purposes of this act. Provided always, that it shall be lawful 
for the assignees to apply for and obtain a sequestration of the profits 
of any such benefice for the payment of the debts of the prisoner ; and 
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the order appointing assignees in pursuance of this act shall be a suffi- 
cient warrant for the granting of such sequestration, without any writ 
or other proceedings to authorize the same ; and such sequestration shall 
accordingly be issued, as the same might have been issued upon any writ 
of levari facAas founded upon a judgment against such prisoner. — § 55. 

Pay or Pension of Military ^ Naval, and other Officers. — Nothing 
in this act shall extend to entitle the assignees of the estate and effects 
of any prisoner being or having been an officer of the army or navy, or 
an officer or clerk or otherwise employed or engaged in the service of 
her majesty in the customs or excise or any civil office or other depart- 
ment whatsoever, or being or having been in the naval or military 
service of the East India Company, or an officer or clerk or otherwise 
employed or engaged in the service of the court of directors of the said 
company, or being otherwise in the enjoyment of any pension whatever 
under any department of her majesty’s government or irom the said 
court of directors, to the pay, balf-pay, salaiy, emoluments, or pension 
of' any such j)risoner for the purposes of this act. Provided always, 
that it shall be lawful for the court to order such portion of the pay, 
half-pay, salary, emoluments, or pension of any such prisoner as, on 
communication from the court to the secretary at war, or the lords com- 
missioners of the admiralty, or the commissioners of the customs or 
excise, or the chief officer of the department to which such prisoner 
may belong or have l)elongcd, or under wdiich such pay, half-pay, 
salary, emoluments, or pension may be enjoyed by such prisoner, or 
the said court of directors, he or they may respectively, under his or 
their hands, or under the hand of his or their chief secretary or other 
chief officer for the time being, consent to in writing, to be paid to 
such assignees, in order that the. same may be applied in payment ot 
the debts of such prisoner. And such order and consent being lodged 
in the office of her majesty’s paymaster-general, or of the secretary of 
the said court of directors, or of any other officer or person appointed to 
l)ay the same, such portion of the said pay, half-pay, salary, emoluments 
or pension as shall be specified in such order and consent shall be paid 
to the assignees until the court make order to the contrary. — § 56. 

Goods of which the Insolvent wa^ reputed Oroner. — If the prisoner, 
at the time of his arrest or other commencement of his imprisonment, 
had, by the consent and permission of the true owner thereof, in his 
possession, order, or disposition any goods or chattels whereof he was 
reputed owner, or w'hereof he had taken upon him the sale, alteration, 
or disposition as owner, the same shall be deemed to be his property, 
so as to become vested in the provisional assignee. * Provided, that no 
transfer or assignment of any ship or vessel, or any share thereof, made 
as a security for any debt, either by way of mortgage or assignment, 
duly registered according to the 3 & 4 Wm. IV. c. 55, intituled An 
act for the registering of British vessels,” shall be invalidated or affected 
by reason of such possession, order, or disposition thereof. — § 57. 

Landlord's Claim for Rent. — No distress for rent made and levied 
after the arrest or other commencement of the imprisonment of any 
person whose estate shall by any such order have been vested in the 
provisional assignee, upon the goods or effects of any such person, shall 
be available for more than one year’s rent accrued prior to the making 
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of such order. But the landlord or party to whom the rent shall be 
due shall and may be a creditor for the overplus of the rent due/ and 
for which the distress shall not be available, and entitled to all the pro- 
visions made for creditors by this act. — § 68. 

Fraudulent Conveyances . — If any prisoner shall, before or after 
his imprisonment, being in insolvent circumstances, voluntarily convey, 
assign, transfer, charge, deliver, or make over any estate, real or per- 
sonal, security for money, bond, bill, note, money, property, goods, or 
effects whatsoever, to any creditor or creditors, or to any person or 
persons in trust for, or to or for the use, benefit, or advantage of any 
creditor or creditors, every such conveyance, assignment, transfer, 
charge, delivery, and making over shall be deemed to be fraudulent 
and void as against the provisional or other assignee. Provided 
always, that no such conveyance, assignment, transfer, charge, delivery, 
or making over shall be so deemed fraudulent and void unless made 
within three months before the commencement of such imprisonment, 
or with the view or intention, by the party so conveying, assigning, 
transferring, charging, delivering, or making over, of petitioning the 
court for his discharge from custody under this act. — $ 59. 

Warrants of Attorney^ cj*c , — The act 3 Geo. IV. c. 39, intituled An 
act for preventing frauds upon creditors by secret warrants of at- 
torney to confess judgment,” shall extend to tlie provisional or other 
assignee of every prisoner whose estate shall, after the expiration of 
twenty-one days next after his execution of such warrant of attorney 
or giving such cognovit actionem as therein mentioned be vested in the 
provisional assignee by virtue of this act, as if the said act had been 
expressly herein enacted; and every such warrant of attorney and 
judgment and execution thereon, and every such cognovit actionem 
and judgment entered up thereon and execution taken out on such 
judgment, as are declared by the last-mentioned act to be fraudulent 
and void against the assignees mentioned therein, shall be deemed 
equally fraudulent and void against the provisional or other assignee 
appointed under this act, wlio shall be entitled to recover back and 
receive for the use of the creditors, all monies levied and effects seized 
under any such judgment or execution. — ^ 60. 

And in all cases where any prisoner whose estate shall have been 
vested in the provisional assignee shall have executed any warrant of 
attorney to confess judgment, or shall have given any cognovit actionem 
or bill of sale, whether for a valuable consideration or otherwise, no 
person shall, after the commencement of the imprisonment of such pri- 
soner, avail himself of any execution issued upon any judgment obtained 
upon such warrant of attorney or cognovit actionem, or of such bill of 
sale, either by seizure and sale of the property of the prisoner or any 
part thereof, or by sale of such property theretofore seized or any part 
thereof. But any person to whom any sum of money shall be due in 
respect of any such warrant of attorney, cognovit actionem, or bill of 
sale, shall and may be a creditor for the same under this act. — § 61. 

Assignees to account^ jyay Dividends, — The provisional as- 

signee shall keep accounts from day to day (the same to be of record 
in the court) of all moneys received and paid, and of every thing done 
by him and under him in the matter of every estate of any prisoner 
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vested in him, and shall make, oath of the truth of eveiy such account 
as often as he shall be duly required so to do. And every other as- 
signee, at the end of three months at the farthest from the time of his 
appointment, or sooner if the court shall direct, and so from time to time 
as occasion shall require or the court direct, shall make up an account 
of such estate, and make oath in writing, before any person before 
whom affidavits are by this act directed to be sworn, that such account 
contains a fair, just, and particular account of the estate and effects 
of the prisoner got in by or for such assignee, and of all payments 
necessarily made or deducted therefrom, ^nd of all expences sought 
to be allowed in respect thereof, up to the time of filing such account, 
or to some ulterior time if need be. Which account so sworn, together 
with a minute concerning the probable assets of the estate (if any), 
shall be filed by the proper officer of the court. And thereupon, and 
at the time of so filing the same, an appointment shall be made for the 
examination of such accounts, and for taxation of all costs and charges 
claimed by such assignee ; and an examination shall be had of the pro- 
ceedings of the provisional assignee or other assignees, as the case 
may be, and of all the matters of his or their account, by the court or a 
commissioner thereof, or an examiner duly appointed, before any such 
assignees shall proceed to a dividend. And if upon such examination 
there shall appear to be in the hands of such assignees any balance 
wherewith a dividend may be made, proceedings shall be had forth- 
with under the direction of the court for making such dividend, and also, 
when it shall appear necessary, for correcting and ascertaining the list 
of creditors entitled to receive the same. And notice of any meeting 
ordered to be held for such ascertaining of debts or for declaring a 
dividend thereupon, or for both purposes, shall be given for such time 
and place and in such manner as the court shall at any time or in any 
case direct. 

If such dividend shall be made before adjudication, it shall be made 
amongst the creditors who shall prp^ their debts in pursuance of an 
order of the court to be made in that behalf ^ and in case it shall be 
made after adffudication, the same shall be made amongst the creditors 
whose debts shall be admitted in the schedule, and amongst such other 
creditors (if any) who shall prove their debts in manner aforesaid, in 
proportion to the amount of the debts so proved or so admitted and 
proved respectively, as the case may be.* 

If the prisoner, or any creditor or assignee, shall object, in whole or 
in part, to any debt tendered to be so proved as aforesaid, or to any 
debt mentioned in the schedule of such prisoner; or if any person 
whose demand is stated in such schedule, but is not admitted tnerein 
to the extent of such demand, shall claim to be admitted as a creditor 
for the whole of such demand, or for more thereof than is so admitted, 
the said objections and claims shall, upon application duly made, be 
examined into by the court or a commissioner thereof on his circuit; 
and the court or commissioner may, if it seem fit, refer the examina- 
tion of the same to an officer of the court, or to an examiner duly ap- 
pointed in pursuance of this act. And the said court or commissioner^ 
and such officer or examiner to whom such reference shall have been 
made, shall have full power, for the purpose aforesaid, to require and 

6 N* 
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compel the production of all books, papci s, and writings which may 
be necessary to be produced, as well by the person claiming such 
debt, as by such prisoner, or his assignee or assignees, creditor or 
creditors, and to examine all such persons and their witnesses upon 
oath, as the nature of the case may require, and to take all other 
measures necessary for the due investigation of such objections and 
claims ; and the decision of the court or commissioner thereupon shall 
be conclusive with respect to the title of any such creditor or creditors 
to his or their share of such dividend under the provisions of this act. 
Provided always, that if in tiny case it shall appear expedient that the 
proof of any debt or debts should be required to be made at an earlier 
or other period than as aforesaid, it shall be lawful at any time for the 
court, by notice as directed in that behalf, to cause all or any of 
the creditors to prove their debts in such manner as the court or a 
commissioner shall require, and to decide upon such debts, and the 
right to receive dividends thereupon, and to do all things requisite 
thereto as aforesaid. — § 62. 

In case the prisoner, or any of his creditors, or the court, shall at any 
time be dissatisfied with the account of the assignees so rendered upon 
oath as aforesaid, and it shall appear to the court that the matters of 
such account require a fuller or further examination ; or in case any as 
stgnee shall neglect to render such account, or to dispose of the ])roperty 
or collect the enects of such prisoner, or shall in any manner waste or 
mismanage the estate or effects, or neglect to make a due distribution 
thereof ; it shall be lawful for the court to require such assignees to 
render such account on oath as is directed by this act, if not before 
rendered ; and for the said court, or any commissioner thereof on his 
circuit, to examine or further examine any account so rendered, and to 
inquire into any waste, mismanagement, or neglect of the estate and 
effect's, and, if it shall seem fit, to order that it shall be referred to an 
officer of the court, or to an examiner duly appointed in pursuance of 
this act, to investigate the accounts of such assignees, together with all 
matters brought forward in objection thereto, and to examine into the 
truth thereof, and to report thereon to the court or a commissioner. 
And it shall be lawful for the court or a commissioner, or such officer 
or examiner, upon such reference, to require and compel the production 
of all books, papers, and writings necessary for such purposes, and to 
summon all parties before him or them, and to examine all parties and 
their witnesses on oath, as the case may require ; and the court or 
commissioner shall and may take all such measures as shall be neces- 
sary /or the compelling of the rendering of such account, and for the 
due investigation thereof, and shall have power to disallow any charge 
or charges in such account which it shall appear ought not in fainiess 
to be allowed, and to ascertain the produce of the estate and effects of 
the prisoner to be divided among his creditors, and to direct the dis- 
tribution thereof, and to take all such measures and hiake such orders 
as shall be necessary for compelling the proper disposition and dis- 
tribution thereof, and to award costs against any of the parties, as jus- 
tice ^lall require. And if it shall appear to the court or commissioner, 
upon examination of the matters of account, that any such assignee or 
assignees shall have wilfullv retained in his or their hands, or otlierwise 



Insolvency. 891 

employed for his or their own benefit, any sum or sums of money, part 
of or being the produce of such estate or effects, the court or commis- 
sioner shall have power and authority to order such assignees to be 
charged in his or their accounts with such sum or sums of money as 
shall be equal to the amount of interest, computed at a rate not exc^d- 
ing twenty pounds per centum per annum on all sums of ujpney ap- 
pearing to the said court or commissioner to be so retained or employed 
by him or them, for the time or times during which he or they shall 
have so retained or employed the same ; and the court shall, in pur- 
suance of such order, charge such assignee or assignees in their 
accounts with such sum or sums of money accordingly ; and the de- 
cisions of the said court or commissioner upon all such matters shall 
be final and conclusive. — § 63. 

Unclaimed Dividends . — In all cases where any dividends have 
remained in the hands of the assignees for the space of twelve months 
next following the declaration thereof, such dividends shall be paid by 
such assignees into the court, to the credit of the proper parties in that 
behalf under such estate. Provided always, that it shall be lawful for 
the court or a commissioner at any time, although such twelve months 
may not have expired, if it shall seem fit, to direct that all unpaid and 
unclaimed dividends, together wit h*the balance remaining in the hands 
of any assignees, shall be paid forthwith into the court, to the credit of 
the estate or of the particular creditors, as the case may be. — § 64. 

Although the assignee may not within the three months have re- 
ceived or paid any thing on account of the insolvent’s estate, he is 
nevertheless bound to file an affidavit to that effect. 

The court may at any time require assignees to file accounts, either 
proprii) motiiy or at the suggestion of a creditor or the insolvent. On * 
an application by a creditor or the insolvent, an affidavit must be made, 
showing that the assignee was appointed at least three months before, 
and that search had been made on the day of the application or the 
day before at the office of tlie provisional assignee, and that no account 
had then been filed. Upon this motion a rule absolute is granted in 
the first instance. This rule should be served upon the assignee per- 
sonally; and if he do not within a reasonable time, generally about 
three weeks, file a proper account in obedience to the rule of the court, 
a motion may be made, upon affidavit of the personal service of the 
former rule, and of search at the office of the provisional assignee, for 
a rule calling upon the assignee to show cause why he should not be 
committed to the prison of the Queen’s Bench, or to the common gaol 
of the county wherein he usually resides, for a contempt of the court 
in not obeying its order. If no sufficient cause be shown, the court 
will commit the offender, and make such order as to costs as justice 
may require. 

The court has the power to enlarge the debts of all persons whose 
claims are inserted in the schedule, no matter how small the amount at 
which they are inserted ; but it has no power to admit persons to receive 
dividends, although they may be actual and hona Jide creditors, if they 
have been wholly omitted from the schedule. 

Assignees may, after adjudication, proceed to make a dividend at 
any time, upon proper notice, without previously requiring the permis- 
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810 T 1 of the court; but the direction of the court is necessary, if proposed 
to be done previous to the adjudication. 

They are bound to exert themselves personally in collecting and di- 
viding the insolvent’s property. Should they think proper to employ 
an attorney to perform any business which they are themselves competent 
to perfoyn, the court will not allow the costs of the attorney. in passing 
their accounts. This rule, of course, does not apply to proceedings of 
a character strictly legal, or to any case in which professional assistance 
shall appear to the court to have been reasonably necessary. 

Removal of Assignees, — In case any assignee shall be unwilling to 
act, or in case of the death, incapacity, disability, misconduct, or ab- 
sence from the realm of any assignee, it shall be lawful for any creditor 
or creditors to apply to the court to appoint a new assignee or assignees, 
with like powers and authorities ; and the court shall have power to 
remove assignees, and to appoint new assignee or assignees, and to 
compel any assignee who shall be removed, and the heirs, executors, 
or administrators of any deceased assignee, to account for and deliver 
up to the court, or as the court shall order, all such estate and effects, 
books, papers, writings, deeds, and other evidences relating thereto as 
shall remain in his or their hands, to be applied for the purposes of this 
act; and the decision of the court ih the matters aforesaid shall be final 
and conclusive. And from and immediately after such appointment 
of a new assignee or assignees, and by virtue of the order of the court 
in that behalf, all the estate, effects, rights, and powers of the prisoiuT 
vested in any former assignees shall become vested in such new ,'issignoe 
or assignees, without any assignment or conveyance executed in that 
behalf. And every such removaCl and appointment shall be entered of 
record in the court, and such notice thereof shall be published as the 
court shall at any time direct; and proof of such removal and appoint- 
ment so entered of record shall be received by such certified copy thereof 
as is before directed to be received as proof of such order and appoint- 
ment as aforesaid made in pursuance of this act. — § 65. 

In case any assignee or other person shall disobey any rule or order 
of the court for enforcing the purposes of this act, or made and 
entered into by the consent of such assignee or other person for carrying 
i to effect the purposes and provisions of this act, it shall be lawful for 
the court to order the person so offending to be arrested and committed 
as for a contempt of the court to the prison of the Queen’s Bench, or 
to the common gaol of any county, city, or place where he or she shall 
be, or where he or she shall usually reside, there to remain without 
bail or rnainprize until such person shall have fulfilled the duty required, 
or until the court shall make order to the contrary. Provided always, 
that nothing herein contained shall authorize a commissioner acting out 
of court upon summons to commit any person for disobedience of any 
order of the court or of any commissioner thereof. — § 66. 

All provisions in this act concerning the appointment and removal of 
and otherwise concerning assignees, and concerning debts and dividends, 
and the management and control of the estates of insolvent debtors, 
shall, extend to all cases of record in the said Court for the Relief of 
Insolvent Debtors at the commencement of this act as well as to cases 
arising subsequently. — § 67. 
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Applications in respect of assignees’ accounts, disputed debts, and 
ascertaining of claims, are generally made by means of surrimonses and 
appointments granted by and returnable before a single commissioner 
or in some cases before an examiner. But proceedings by creditors 
for removing assignees and appointing new ones, or for compelling the 
removed assignees to pay over the balance in their hands and deliver 
up the writings relating to their trust, must be by fiction or petition 
to the court, grounded on sufficient affidavits. The power of committal 
is exercisable only by the court, and not by a commissioner or examiner. 

Matters of such special application to the court against assignees 
being almost necessarily required to be conducted by attorneys, the 
applicants for redress are allowed their taxed costs when sufficient cause 
is shown to have existed for the application. But in general and ordi- 
nary cases, such as applications for an assignee to file his accounts, or 
to inquire into a debt, or to audit accounts of assignees, and other 
matters which are conducted before a single commissioner or examiner 
upon summons, creditors are not allowed costs but at the discretion of 
the court, which will refer the question to the single commissioner, 
whose discretion is generally very rigid on these occasions. 

Upon all matters relating to assigneeships, information is freely given 
to creditors by the provisional assignee and the clerks in his department. 

X. Notice of Opposition, Inspection of Books, &c. 

If any creditor intends to oppose the prisoner’s discharge, by Rule 22, 
notice of such opposition must be given in the manner following • — 

1 . In cases to be heard by the court, by entry made in the proper page and column of 

the book kept for that purpose at the office of the court, netween tne hours of ten in 
the forenoon and four in the afternoon, three* c^ear days before the day of hearing, ex- 
clusive of Sunday, and exclusive both of the day of entering such notice and of the day 
of hearing. — N.B. Entrance to the office in Portugal Street, Lincoln’s-Inn-Fields. 

2. In eases to be licard by a commissioner or iustices, by giving a notice of such intention 

in tvriting to the prisoner , three cleaii days before the day of hearing, exclusive of 
Sunday, and exclusive both of the day of giving]such notice, and of the day of hearing. 
In cases of hearing after removal, or failure of removal, notice of opposition shall be 
given in manner aforesaid one clear day before the day of hearing ; unless where such 
notice was given for the original Jiearing, or where the prisoner may waive the same on 
giving short notice of the hearing. See supra. Rule 20, (8). 

In country cases, where an insolvent has been bailed out, notice of 
opposition delivered to the gaoler or turnkey at the gaol from which 
he was discharged is sufficient. 

Inspection of ProceedingSy BooJtSy ^c . — The proper officer of the 
court shall, on the reasonable request of any prisoner, or of any cre- 
ditor, or their respective attorney, produce and show, at such time as the 
court shall direct, the petition, vesting order, schedule, order of adjudi 
cation, and all other orders and proceedings, and all books, papers, and 
writings, and permit him or them to inspect and examine the same, and 
shall provide a copy or copies of such part thereof as shall be required, 
receiving such fee as the court shall appoint. — ^ 105. And by the 23d 
Rule of Court, petitions and schedules, and the books and papers filed 
therewith, shall be produced by the proper officer for inspection and 
examination until the last day of entering opposition betw een the hours 
of ten and four, Notice to produce books and papers in court must 
be given to the officer having the custody thereof on any day previous 
to the day on which they are so produced. 

* Now two clear days.— Rule of Court, Jan. 1845. 
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In country cases, the clerk of the peace, town clerk, or other officer 
III whost^ custody the duplicate of petition and schedule, and the books, 
papers, and writings, shall be, shall, on request of the prisoner or any 
creditor or their respective attorney, produce the same and permit ex 
amination on being paid one shilling in each case ; and, on request, shall 
provide and deliver a copy or extract of petition or schedule on receiv- 
ing fourpence per folio. — § 106, 

XI. Hearing of the Insolvent, and Adjudication of the Court. 

Upon the prisoner being brought up for hearing, by sect. 72, 
the court or commissioner or justices shall examine into his schedule 
upon the oath of such prisoner, and of such parties and other witnesses 
as the said court or commissioner or justices shall think fit to examine 
thereupon. And in case such notice as the court shall direct shall 
have been given by any creditor of his intention to oppose the prisoner's 
discharge, it shall be lawful both for the said creditor and any other 
of the creditors, and notwithstandinjg such creditors may have peti- 
tioned for and obtained such vesting order as aforesaid, to oppose such 
prisoner’s discharge, and for that purpose to put such questions to such 
prisoner, and examine such witnesses, as the court or commissioner or 
justices shall think fit, touching the mattei's contained in such scliedule 
and touching such other matters as the court or commissioner or justices 
shall be of opinion that it may be fit and proper to inquire into, in order 
to the due execution of this act. But no creditor shall examine or 
oppose the discharge of such prisoner until he shall make oath or affi- 
davit of his debt, or otherwise give satisfactory proof of his right to 
oppose such prisoner’s discharge, if required so to do by such prisoner. 
And in case the court or commissioner or justices shall entertain any 
doubt touching any matter alleged against the prisoner at such hearing 
to prevent his discharge, or otherwise touching the schedule or the 
examination of the prisoner, or it shall appear tliat amendment is ne- 
cessary to be made of such schedule, oi- in case the prisoner shall 
refuse to be sworn, or shall not answer upon oath to the satisfaction of 
the court or commissioner or justices, it shall be lawful to adjourn the 
hearing and examination of such prisoner to some future sitting, or to 
some future circuit, or to some future general, or general quarter, or ad- 
journed sessions, as the case may be ; and in every such case such 
prisoner shall upon such adjournment remain in custitdy, and shall and 
may be again brought up, and such hearing and examination be further 
proceeded ill as often as shall seem fit. Provided always, that when 
any such hearing shall be adjourned by the court generally, or by such 
commissioner or justices to some future circuit or to some future ses- 
sions, the court shall and may, upon the application of the prisonei 
within such time as the court shall direct, order him to be brought up 
for hearing accordingly ; and such notice thereof shall be given, and to 
such parties, as the court or commissioner or justices shall direct. 

In every case to be heard by a commissioner on circuit, in which 
there shall have been any property in the possession or under the 
controul of the prisoner to be given up to the provisional assignee, 
there shall be obtained and produced at the hearing a certificate from 
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the provisional assignee, or other Sufficient voucher, that such property 
has been duly given up or accounted for. — Rule of Court 28. 

Although the discharge of the insolvent be not opposed by any of 
the creditors, the court is notwithstanding bound to examine into 
the matters of the petition and schedule of every prisoner brought 
before it, for the purpose of ascertaining that the insolvent is duly 
entitled to petition the court, that all the proceedings have been regu- 
larly conducted, and that he has not improperly concealed or made 
awav with any of his property; and for this purpose may examine the 
insolvent upon f*ath, and all other persons w^hose evidence it may deem 
necessary for the investigation of all matters relating to his affairs. 

If notice of opposition has been given, any creditor may oppose, 
eithei* by himself in person or by counsel. If required, however, 
by tlie prisoner, he must previously make oath or affidavit of his debt, 
or otherwise give satisfactory proof of his right to oppose. If the cre- 
ditor be represented by counsel, and be not himseli in court to prove 
his debt, the court will adjourn the hearing of the case, and grant him 
a reasonable time to satisfy the court by affidavit or otherwise of his 
right to oppose the prisoner’s discharge. 

The insolvent may be examined and required to explain and verify 
every item contained in his petition, schedule, and balance sheet. He 
may be questioned respecting all the property at any time in his posses- 
sion, and the disposition of it, whetner the same be mentioned in his 
schedule or not; respecting his books of account, papers, and writings — 
the insertion or omission of debts — the charging, mortgaging, or con- 
cealing of property. He may also he questioned touching the mode of 
liis contracting the particular debt of the creditor who opposes his dis- 
charge, the state of his circumstances at the time of contracting it, and 
the probable means which he had at that time of discharging it. 

There are, however, some restrictions as to the extent to which the 
right of putting questions to an insolvent may be exercised by an 
opposing creditor or his counsel. For although the whole of the in- 
quiry is subjected by the act to the discretion of the court, this dis- 
cretion rdust be understood to be a leyal discretion governed by the 
acknowledged principles of the common law of evidence. The insolvent 
is, in effect, to be regarded and treated as a witness in a civil procedure, 
and the court is bound to extend to him the same protection as witnesses 
usually receive from the other courts of law” ; and this principle has 
been uniformly recognized by the court. Thus, he shall not be 6om- 
pelled to answer any question which may criminate himself, or expose 
him to penalties ; as when an insolvent had given a bill to a creditor, 
puiporting to have been accepted by another person, and was asked by 
the ereditor if the name of the acceptor was not written by himself, the 
court interposed, and cautioned the insolvent not to answer the question 
if he did not think proper. Neither will the court require ati insolvent 
to answer any questions put by an opposing creditor or his counsel re- 
specting any misconduct towards another creditor. Each creditor, 
in charging an insolvent with misconduct or fraud in contracting a debt 
or otherwise affecting only an individttal creditor, and not the whole 
body of creditors, must confine himself to his own particular case. So 
neither is an insolvent bound to answer any questions not necessarily 
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connected with a fair elucidation ofhh case, and which by the answer 
may tend to degrade his character in public estimation. But an in> 
solvent has been compelled to answer it he was married to the woman 
with whom he cohabited^ because in his schedule he had excepted various 
articles of female apparel as belonging to himself or family. The court 
will not interfere to prevent an insolvent from being asked respecting 
alleged fraudulent misrepresentations to the creditor at the time of 
contracting his individual debt; and if such questions are pressed, the 
court will oblige the insolvent to answer them. But it has repeatedly 
intimated an opinion, that such a course of examination is attended with 
^eat inconvenience ; and, in practice, the court so far discountenances 
it, that it will not convict an insolvent of fraud in the contracting of a 
debt solely upon his own confession, thus extorted, of having made 
false and fraudulent misrepresentations, but will further require the 
evidence of the creditor himself to show that these representations had 
the effect of inducing him to give credit to the insolvent. 

The examination of the insolvent being finished, the creditor or 
his counsel may examine witnesses in support of the opposition. 
The creditor himself may be a witness against the insolvent, the act 
of parliament rendering him competent for this purpose, contrary 
to the general rule of law which, in all courts, disqualifies a party 
in a cause from being a witness on his own behalf. The wife of the 
creditor, however, will not be allowed to give evidence in her husband^s 
case; neither will the court receive the evidence of the wife of the in- 
solvent. In bankruptcy the wife of the bankrupt is liable to be ex- 
amined touching the removal, concealment, or disposition of property, 
solely because such a proceeding is authorized by statute; but until 
a similar provision be enacted with regard to the wives of insolvents, 
the court cannot suffer their evidence to be received either for or 
against their husbands. 

In all cases the best evidence is to be produced which the nature of 
the proceeding will admit of. Should any deed, will, paper, or writing 
be in the possession of the insolvent, or under his control, and it be proved 
to the court by sufficient evidence that it relates to his estate gr effects, 
the court will not proceed to hear the case until it be delivered into the 
office of the court, so as to enable the creditors to examine it.^ 

It is a general rule of the law of evidence, that statements in writing 
by absent persons are inadmissible as evidence; but a very important 
exception to this rule, as regards this court, is created by the special 

g revisions of the act. Creditors opposing the discharge of an insolvent 
ave the power, in certain cases, of exhibiting affidavits of absent per- 
sons in opposition to the prisoner’s discharge. By sect. 73 it is provided, 
that in all cases heard before the court, when the prisoner’s usual place 
of abode at or lately before his imprisonment was elsewhere than in 
Middlesex, Surrey, London, or Southwark, the court may receive affi- 
davits of creditors or other persons not residing in Middlesex, Surrey, 
London, or Southwark, in opposition to the prisoner’s discharge, and, if 
it think fit, may permit interrogatories to be filed for the examination 
or cross-examination of any person making or joining in such affidavits, 
and may adjourn the hearing and examination of the prisoner until 
* Re Serres, calling herself Olive Princess of Cumberland. 



Ingolvency* 3gY 

such interrogatories be fully answered to the satisfaction of the court. 
And so in cases before a commissioner on circuit, or before justices 
at Berwick-upon-Tweed, if the usual place of abode of the prisoner at 
or lately before his imprisonment was in any other county or riding, 
the commissioner or justices may receive the atHdavits of creditors or 
other persons not resident within the county or riding where such 
hearing shall be, in opposition to the discharge of such prisoner, and may 
permit interrogatories to be filed for the examination or cross-examina- 
tion of any person making or joining in such affidavits, and may adjourn 
the hearing until such interrogatories be fully answered. 

The insolvent is not permitted to contradict these affidavits by the 
affidavits of other persons ; but if he is not prepared, on the day of 
hearing, to disprove the allegations contained in them, the court will, 
at his desire, adjourn the case, that he may have the opportunity either 
of producing witnesses for that purpose on some future day, or of filing, 
with the permission of the court, interrogatories for the cross-exami- 
nation of the deponents in such affidavits. 

Reference of Accounts, ^c , — At the hearing, or at any adjourned 
hearing, the court, or the commissioner on circuit, or the justices, (sec.Td) 
may, upon application by a creditor, supported by oath or affidavit, 
order a reference to an officer of the court, or to an examiner, to inves- 
tigate the prisoner’s accounts and the truth of his schedule, and to 
report thereon. Upon this reference, the officer or examiner may exa- 
mine parties and witnesses on oath, and may have the prisoner before 
him as often as he shall see fit, for which the gaoler shall receive 10s. 
from the party requiring the reference. But the court &c. may order 
the expences of the reference to be repaid out of the estate. 

By Rule 28, any party desiring an examination and report upon the 
documentary proofs of debts satisfied, or other such matters, shall 
deliver his vouchers and request to the clerk of the rules, who will 
thereupon fill up a rule of reference, and forward the same to the 
examining officer. 

If the insolvent or the creditors except to the report, the schedule 
may be again referred to the officer or the examiner ; or the report may 
be disallowed altogether, and the court itself may in such case inv^- 
tigate the truth of the schedule. But if no exception be taken to the 
report, the court will decide according to the terms of it, and no further 
inquiry will be allowed in open court as to the matters and allegations 
contained in the schedule. The case, however, remains open for oppo- 
sition on account of frauds or other injuries to individual creditors. 

Adjudication * — We have already seen that the court may adjudicate 
notwithstanding a fiat of barikruptcy. 

After the examination of the prisoner, it shall be lawful, at such 
hearing or adjourned hearing, for the court or commissioner or justices, 
upon such prisoner’s swearing to the truth of his schedule, and executing 
tne warrant of attorney hereinafter directed, to adjudge that he shall be 
discharged from custody and entitled it the benefit of this act, at such 
time as the said court or commissioners or justices shall direct in pur- 
suance of the provisions hereinafter contained, as to the several debts 
and sums of money due or claimed to be due, at the time of making 
such vesting order as aforesaid, from such prisoner to the several per- 
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sons named in his schedule as creditors, or claiming to be creditors for 
tlie same respectively, or for which such persons shdl have given credit 
to such prisoner before the time of making such vesting order as afore- 
said and which were not then payable, and as to the claims of all other 
persons, not known to such prisoner at the time of such adjudication, 
who may be indorsees or holders of any negotiable security set forth in 
such schedule so sworn to as aforesaid. — § 75. 

And (sect. 70) in all cases where no cause shall appear to the con 
trary, it shall be lawful for the court or commissioner or justices, ac- 
cording as shall seem fit, to adjudge that such prisoner shall be so 
discharged and so entitled as aforesaid forthwith^ or so soon as he shall 
have been in custody, at the suit of one or more of the persons as to 
whose debts and claims such discharge is so adjudicated, for such 
period or periods not exceeding six months in the whole, as the said 
court or commissioner or justices shall direct, to be computed from the 
making of such vesting order as aforesaid. 

But, by sect. 77, in case it shall appear to the court or commissioner 
or justices that such prisoner has fraudulently, with intent to conceal 
the state of his affairs or to defeat the objects of this act, destroyed or 
otherwise wdlfully prevented or purposely withheld the production of 
any books, papers, or wTitings relating to such of his affairs as are sub- 
ject to investigation under this act, — or kept or caused to be ke])t false 
books, or made false entries in, or withheld entries from, or wilfully 
altered or falsified, any books, papers, or writings, — or that such pri- 
soner has fraudulently, with intent of diminishing the sum to he divided 
among his creditors, or of giving an undue preference to any of the 
said creditors, discharged or concealed any debt due to or from the said 
prisoner,— or made away with, charged, mortgaged, or concealed any 
part of his property, of wdiat kind soever, either before or after the 
commencement of his imprisonment, then it shall be lawful for the said 
court or commissioner or justices to adjudge that such prisoner shall be 
so discharged and so entitled as aforesaid so soon as he shall have 
been in custody, at the suit of some one or more of the persons as to 
whose debts and claims such discharge is so adjudicated, for such period 
or periods not exceeding three years in the whole as the said court or 
commissioners or justices shall direct, to be computed as aforesaid. 

And, by sect. 7^, in case it shall appear to the said court or com- 
missioner or justices, that such prisoner shall have contracted any of 
his debts fraudulently, or by means of a breach of trust, or by 
means of false pretences, or without having had any reasonable or pro- 
bable expectation at the time when contracted of paying the same, — 
or shall nave fraudulently, or by means of false pretences, obtained the 
forbearance of any of his debts by any of his creditors, — or shall have 
put any of his creditors to any unnecessary expence by any vexatious 
or frivolous defence or delay to any suit for recovering any debt or 
sum of money due from such prisoner, — or shall be indebted for da- 
mages recovered in any action tor criminal conversation with the wife 
or for seducing the daughter or servant of the plaintiff, or for breach of 
promise of marriage made to the plaintiff, or for damages recovered in 
any action for a malicious prosecution, or fora libel, or for slander, or 
in any other action for a malicious injury done to the plaintiff therein, 
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or in any action of tort or trespass to the person or property of the 
plaintiff* tlierein, where it shall appear to the satisfaction of the said 
court that the injury complained of was malicious, then it shall be 
lawful for such court or commissioner or justices to adjudge that such 
prisoner shall be so discharged and so entitled as aforesaid forthwith, 
except as to such debt or debts, sum or sums of money, or damages 
as above mentioned; and as to such debt or debts, sum or sums of 
money or damages, to adjudge that such prisoner shall be so discharged 
and so entitled as aforesaid so soon as he shall have been in custody, 
at the suit of the person or persons who shall be creditor or creditors 
for the same respectively, for a period or periods not exceeding two 
years in the whole, as the said court or commissioner or justices shall 
^lirect, lo be computed as aforesaid. 

And in all cases where it shall be adjudged that any prisoner shall be 
so discharged and so entitled as aforesaid at some future period, it shall 
ho lawful for the court, if it seem fit, to direct that he shall be confined 
during any such period within the walls of the prison. — § 81. 

Where the adjudication is made by the court or by a commissioner 
on circuit, an order shall be made accordingly, and the said court or 
commissioner shall also issue a warrant or warrants to the gaoler, 
ordering the discharge of such prisoner from custody as to the detainers 
under which he shall then be confined, or which shall be lodged against 
him before he shall be out of custody, the same being for debts in 
respect of which such ad judication shall have been made. And where 
tile adjudication is made by such justices as aforesaid, they shall 
forthwith certify their adjudication to the court, whereupon the court 
shall order that such prisoner shall be discharged from custody and 
entitled to the benefit of this act according to such adjudication at the 
period or periods expressed therein, and shall order such costs to be paid 
as shall have been ad judged by the said justices in pursuance of this act, 
and shall issue a warrant or warrants to the gaoler accordingly. — § 82. 

And every such order of adjudication shall take effect as from the 
day on which the adjudication shall have been made ; and every such 
adjudication, and certificate thereof, and order tliereup<i|i, may be 
made without specifying therein any such debts, or sums of money, or 
claims as aforesaid, or naming therein any such creditors, excepting so 
far as shall be necessary in any case in order to distinguish between 
the creditors as to whom the prisoner may be adjudged to be so dis- 
charged and entitled as aforesaid forthwith, and the creditors as to 
whom he may be adjudged to be so discharged and entitled at some 
future period. Provided nevertheless, that in all cases the detainers 
with respect to which any person shall have been adjudged to be dis- 
charged out of custody (he being then in custody thereupon) shall be 
specified in the warrant to be delivered to the gaoler. — § 83. 

Where it shall appear to the court, on the hearing, that certain things 
ought to be done by the prisoner before the discharge, but that it is not 
expedient to adjourn the hearing, the court may pronounce adjudica- 
tion without issuing the order, subject to the performance of such things 
as aforesaid, and that on the nonperformance thereof the hearing shall 
stand adjourned. — § 84. 

In all cases where it shall have been adjudged that the prisoner shall 



900 Insolvency. 

be so discharged and so entitled at some future period, such prisoner 
shall be subject and liable to be detained in prison, and to be arrested 
and charged in custody, at the suit of any one or more of his creditors 
with respect to whom it shall have been so adjudged, at any time 
before such period shall have arrived, in the same manner as he would 
have been subject and liable thereto if this act had not been passed. 
Provided, that when such period shall have arrived, such prisoner 
shall be entitled to the benefit and protection of this act, notwithstand- 
ing he may have been out of actual custody during all or any part of 
the time subsequent to sucbradjudication. — § 85. 

Warrant of Attorney. --’Before adjudication, the court or com- 
missioner or justices shall require the prisoner to execute a warrant 
of attorney to authorize the entering up of a judgment against him in 
some one of the superior courts at Westminster, in the name of the 
assignees, or of the provisional assignee if no other assignee shall have 
been appointed and shall have accepted such office, for the amount of 
the debts stated in the schedule, or so much thereof as shall appear at 
the time of executing such warrant of attorney to be due and unsatis- 
fied. And such warrant of attorney is declared not to be within the 
meaning of the 3 Geo. IV. c. 39; nor shall it be necessary that the same 
be executed in the presence of an attorney for such prisoner, according 
to the provisions hereinbefore in that behalf contain^. And the order 
of the court for entering up such judgment shall be a sufficient autho- 
rity to the proper officer for entering up the same; and such judgment 
shall have the force of a recognizance. — § 87. 

It is, however, provided by sect. that if at any time it shall appear 
to the satisffiction of the court, that all the debts in respect of which 
such adjudication was made have been discharged and satisfied, it 
shall be lawful for the court, upon application duly made, to direct 
the warrant of attorney to be cancelled, or, if judgment shall have 
been entered up thereon, to order satisfaction to be entered on such 
judgment; and the order of the court for entering up such satisfaction 
shall be a sufficient authority to the proper officer for entering up the 
same. Aid if in any case it shall appear that after the debts of any 
prisoner shall been so discharged and satisfied, there shall remain in 
the possession, or subject to the controul of his assi^ees, any property 
of any kind whatsoever which has come to such assignees, or to which 
they may claim title by virtue of the order made in that behalf, or 
otherwise by virtue of their office, it shall be lawful for the court, on 
application duly made, to order that all such property shall be vested 
in the person whose debts shall have been so discnarged and satisfied, 
or his neirs, executors, administrators, or assigns ; and such order shall 
4ave the effect of vesting the same accordingly. And any deed ot 
release to be recorded in the said court, by which any such debts shall 
be released or discharged, shall not be liable to any stamp duty. 

XII. The Insolvent’s Dzschabgb. 

The discharge of the insolvent, adjudicated as aforesaid, fsect. 75) 
shall extend to the several debts and sums of money due or claimed to 
be due, at the time of making the vesting order, from such prisoner to 



Insohmey, 901 

the several persons named in bis schedule as creditors, or claiming to be 
creditors for the same respectively, or for which such persons shall have 
given credit to such prisoner before the time of making such vesting order 
and which were not then payable, and as to the claims of all o&cr per- 
sons, not known to such prisoner at the time of such adjudication, who 
may be indorsees or holders of any negotiable security set forth in such 
schedule so sworn to as aforesaid. 

And (sect. 79) it shall extend to all process issuing from any court 
for any contempt of any court, ecclesiastical or civil, for nonpayment 
of money or of costs or expences in any court ecclesiastical or civil ; 
and in such case the said discharge shall be deemed to extend also to 
all costs which such prisoner would be liable to pay in consequence or 
by reason of such contempt, or on purging the same. And eveiy dis- 
charge so adjudicated as aforesaid as to any debt or damages of any 
creditor shall be deemed to extend also to all costs incurred by such 
creditor before the filing of such prisoner’s schedule, in any action or 
suit brought by such creditor against such prisoner for the recovery of 
the same. And all persons as to whose demands for any such costs, 
money, or expences as aforesaid any such person shall be so adjudged 
to be discharged, shall be deemed and taken to be creditors of such 
prisoner in respect thereof, and entitled to the benefit of all the provi- 
sions made for creditors by this act, subject nevertheless to such ascer- 
taining of the apiount of the said demands as may be had by taxation or 
otherwise, and to such examination thereof as is herein provided in re- 
spect of all claims to a dividend of such insolvent’s estate and efiects. 

And (sect. 80) the discharge shall extend to any sum and sums of 
money which shall be payable, by way of annuity or otherwise, at any 
future time or times, by virtue of any bond, covenant, or other securities 
of any nature whatsoever. And every person who would be a creditor 
of such prisoner for such sum or sums of money if the same w^ pre- 
sently due, shall be admissible as a creditor for the value of su^ suma 
so payable as aforesaid ; which value the court shall, upon application, 
ascertain, regard being had to the original price given for such sum 
or sums of money, deducting therefrom such diminution in. the value 
thereof as shall have been caused by the lapse of time since the grant 
thereof to the time of making such vesting order as aforesaid ; and 
such creditor or creditors shall be entitled in respect of such value to 
the benefit of all the provisions made for creditors by this act, without 
prejudice nevertheless to the respective securities of such creditor, ex- 
cepting as respects such prisoner’s discharge under this act. 

Though the discharge extends to sums payable by way of annuify, 
yet the insolvent is to his sureties in respect of annuities paid by 
them subsequent to his adjudication. (2 Maule & Selwyn, 550.) 

And rents and oo^nants due on leases which the assignees have de- 
clined to accept are moverable from the insolvent after his discharge in 
respect of the payments accruing due subsequent to his adjudication. 

Unintentional erji;pr in the insolvent’s schedule as to the actual amount 
of any debt will not expose him to any liability for such debt artfc* his 
discharge ; for sect. 98, reciting that it may sometimes happen that a debt 
of, or claim upon, or balance due from the prisoner may be specified in his 
schedule at an amount which is not exactly the actual amount thereof, 
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Without any culpable negligence, fraud, or evil intention, enacts, that in 
such case the prisoner snail be entitled to every benefit and protection 
of this act, and the creditor shall be entitled to the benefit of all the 
provisions made for creditors by this act, in respect of the actual 
amount of such debt, claim, or balance, and neither more nor less than 
the same. It had formerly been held that the insolvent was only dis- 
charged from the amount inserted in the schedule.^ 

It has been held that the discharge will extend even to creditors who 
have authorized the omission of their debts from the schedule.® 

The person of the insolvent is protected from imprisonment under the 
judgment entered up under the act, and for any debt to which his ad- 
judication applies, and for any judgment thereon. And if arrested, he 
may be discharged upon application to a judge of tlie court from which 
the process issued, unless it appear that such adjudication w^as made 
without due notice given to the creditor or waived by him. § 90. 

And no wTit of Jieri facias or elegit shall issue upon any judgincnt 
obtained against the prisoner for any debt to which his adjudication 
applies, nor in any action upon any new contract or security for pay- 
ment thereof, except upon the judgment entered up under this act; and 
in any such action the defendant may plead that he was duly discharged, 
and the plaintiff* may reply generally and deny the matters ]drnded, or 
reply any other matter showing the defendant not entitled to the benefit 
of this act, or not duly discharged under its provisionifc § 91. 

XIII. Allowance to Insolvent. 

The court is empowered, by sect. 43, to order the provisional or other 
assignee to pay to the prisoner, out of his estate and effects, such 
allowance for his support and maintenance during imprisonment and 
previous to the adjudication in the matter of his petition, or for the 
expeni^ of making out and filing his schedule, as to the court shall seem 
reasonanle and fit. 

And, by sect. 118, the court may in its discretion direct that the 
expences of applying for and obtaining the discharge of any prisoner, 
or any part thereof, shall be paid out of his estate and effects in the 
hands of the provisional or other assignee ; and if the same be not 
sufficient, then that such expences or any part thereof may, in cases 
where the court shall l>e satisfied that the prisoner has not the means of 
defraying the same, be paid out of the interest arising from any govern- 
ment securities upon which any unclaimed money produced by the 
estates and effects of insolvent debtors may be invested ; and in every 
such last-mentioned case the estate and effects of such prisoner, which 
may then be or may thereafter come to the hands and be vested in the 
provisional or other assignees, shall be liable in the first place to repay 
the money so advanced and paid, and the court is authorized to make 
such orders as shall be necessary for the purpose. 

The application to the court for an allowance must be founded upon 
an affidavit by the insolvent, setting forth the amount of mo^y had in 
possHsion at the time of his commitment to custody and ref^vdlThince,' 
— ^the number of the insolvent’s family, how they have been supported, 

‘ Taylor v. Buchanan, 4 B, & C. 419. Howard v. Bartolozzi, 4 B. & Adol. 555 ; 

* Carpenter v. White, 3 Moore, 231 ; and Tabrnm v. Freeman, 2 C. & M. 451. 
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how many are dependent upon the insolvent, and where they are re- 
siding, — the amount of excepted articles, — the day appointed for the 
hearing, — and whether the insolvent has made any previous appli- 
cation to the same purport, and if so, the result. To this affidavit must 
be annexed a certificate from the provisional assignee, stating the amount 
of the money actually in his hands. If the prisoner appear from the 
affidavit to be in want of assistance, the court will allow such sum as 
under all the circumstances may appear just and reasonable. If an 
assignee has been appointed previous to the adjudication, and he is 
possessed of money arising from the insolvents estate, the court may 
make an order upon him for the payment of some allowance to the in- 
solvent. If the insolvent has obtained a dispensation to reside within 
die rules of the prison and has taken advantage of it, no such allowance 
will be made unless it be shown that the rules were given him gra- 
tuitously by the keeper, or were obtained by the charity of others. 

The foregoing relates to an allowance before adjudication; but 
should an insolvent on his hearing be remanded, the court is empowered 
hy § 86, at any time, on the apjilication of the prisoner, to order the 
creditors at whose suit he shall be so imprisoned to pay to him such 
sums of money, not exceeding the rate of four shillings by the week in 
the whole, at such times and in such manner and in such proportions 
as the court shall direct, and that on failure of payment thereof, the 
court shall order such prisoner to be forthwith discharged from custody 
at the suit of the creditors so failing to pay the same. 

In order to avail himself of this provision, the insolvent must make 
an affidavit embodying all the facts of his case, beginning with his com- 
mitment to prison, his hearing, adjudication, and remand, with the 
reasons for such remand, and mlly stating his situation in life, number 
of family, how they are supported, and with whom living, and con- 
cluding with a statement whether he has before made a similar appli- 
cation, and if so, the result of it. The affidavit must be clear and 
positive, so as to enable an indictment for perjury to be supported on it 
if false. This affidavit must be accompanied by a petition to the court, 
beginning with the adjudication (aji office copy of which must be an- 
nexed, setting out the substance of the affidavit, and concluding with 
the prayer for the allowance. 

The various papers must be left at the Town or Country office 
of the court (as the case may be) for three or four days ; and if ap- 
proved of, a rule nui will be granted. A copy of such rule must be 
served on the detaining creditor himself (not his attorney or agent), in 
sufficiently reasonable time before the day for shewing cause ; and an 
affidavit of such service made and left at the office two days before 
such day. When the rule is made absolute, that also must be served 
on the detaining creditor himself. 

If the creditor neglect to pay the allowance, an affidavit of the service 
of the order absolute may be made, and of the neglect; when a 
petition may be presented, or a motion made by counsel, for tl^ in^ 
solvent's discharge, which will in the first instance be a rule t^hew 
cause, upon which the same proceedings are had as before. If it 
appear that the allowance was obtained on false representation, the 
court will rescind the order ; but otherwise the insolvent will be dfe- 
chartred in consequence of the nonpayment. 
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XIV. Rehearing, &c. 

Ry sect. 96, every adjudication and the ordei* tliereiipon shall he final 
and conclusive, and sliall not be reviewed, unless the court shall there- 
after see good and sufficient cause to believe that such adjudicjUion 
was made on false evidence, or otherwise improperly oi* fraudulently 
obtained ; in which case the court, upon the application oi‘ the prisoiua* 
or of any creditor, may order sucli prisoner (upon due notice to such 
persons and in such manner as the court shall dinxit) to attend or ht^ 
brought up, and the said matter to he re-heard, and shall and may, if 
just cause shall appear, annul the original adjudi(’ation and oi der ; 
and in case the former adjudication shall not be confirmed, such ordei*, 
certificate, and warrant shall be made as are recpiired by this a(*t lo 
he made upon such original adjudication ; and th<‘ court may, if ne- 
cessary, remand the prisoner to the same custody in which Ik? was at 
the time of the former hearing, there to be subject to imprisonment as 
if the former adjudication iiad not been made. And wlicre in any case 
such prisoner shall refuse or neglect to apjx'ar txdbre tlie court ac- 
cording to such ord(U’ for re-hearing, the court m;iy ordei* such ju i- 
soner to be apprchendtHl and committed to custody in such }>i*ison as 
it sliall direct, and may cause such prisoner to be brought u]> lor ex- 
amination as often as shall seem fit. Provided, that where upon sindi 
re-hearing it shall appear to tlie court that such ju isouer is not entitled 
to the benefit of this aet until some future period, the court may , if it 
appear reasonable, adjudge the discharge of such ]>rison(U’ at sucli 
future period to he calculated without including the time during which 
such prisoner was out of (aistody since the time a|)])oint(‘(i tor his dis- 
charge liy the former adjudication. And by sect. 97, where tin? ordtu- 
of discharge has been issued ]>y mistake, the court may revoke or 
amend the same. 

By sect 98, the assignees may, from time to time, apply to the court, 
that such jxirson may be further examined as to any matters ridating 
to his or her estate and efiiicts ; and any such person refusing to a])j)ear 
or to answer questions, may be committed to prison, there to riunaiu 
until he submit to be examined. 

XV. Future Property. 

We have seen, that the insolvent is required, previous to the ad jud i- 
cation being pronounced, to (execute a warrant of attorney to confess 
judgment in some one of the superior courts at Westminster for the 
amount of the debts entered in his schedule, in the name of tlie pro- 
visional assignee, or in the name of any other assignee if one shall 
have been appointed previous to the adjudication. Upon this warrant 
of attorney a judgment, which shall have the force of a recognizance, 
may be entered at any time by the order of the court. The motion to 
this effect is one of course, and is made upon affidavit of debt by any 
creditor of the insolvent. 

And by sect. 87, if at any time it appear to the satisfaction of the 
court, that the prisoner is of ability to pay such debts or any part there- 
of, or that he is dead leaving assets for that purpose, the court may 
jx nnit execution to be taken out upon such judgment for such sum as 
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under all the circumstances of the case it shall order, such sum to be dis- 
tributed rateably amongst the creditors. And such further proceedings 
may be had upon such judgment as may seem fit to the discretion of 
the court from time to time, until the whole of the debts be fully paid 
and satisfied, together with such costs as the court shall award. And 
no scire facias shall be necessary to revive such judgment on account?^ 
of any lapse of time, but execution shall at all times issue thereon by 
virtue of the order of the court. Provided, that in case any sucli ap- 
plication shall appear to be ill-founded and vexatious, the court may 
not only refuse to make any order, but may dismiss the same with such 
costs against the party as shall appear reasonable. 

And by sect. 88, in case any person shall, after he has been entitled t > 
tlio benefit of this act, become entitled to or possessed of, in his own 
7 1.dd, any stock in the public funds of this country, or other property 
(whetlicr in England or elsewhere) which by law cannot be taken in ex- 
ecution under the said judgment, and such prisoner shall refuse to con- 
vey or assign or transfer such stock &c., it shall be lawful for the 
assignees to apply by petition in ^summaiy way to the court, and to 
pray that tlie said prisoner may betaken and committed to custody; 
and tiiereupon, if upon examination by the court it shall appear that 
the contents of such petition are true, the court may order such pri- 
soner to be remanded to custody until he transfer such property. 

And, by sect. 89, in case any person, or body politic or corporate, shall> 
after an insolvent shall have been entitled to the benefit of this act, 
become ]>ossessed of, or have under his or their power or control, any 
stock in the public funds, or any legacy, money due or growing due, 
bills of excliange, promissory notes, bank notes, securities for money, 
goods and chattels, or any other property wliatsoever belonging to 
such insolvent, or held in trust for his use and benefit, or to which such 
insolvent sliall be in any way entitled ; or in case any such persons &c. 
shall be at such period in any manner indebted to such insolvent, it 
shall be lawful for the cmirt, upon the application of any assignee or 
creditor, to cause notice to be given to such persons &c., directing them 
to lipid the said property till the court shall make further order concern- 
ing same. And the court may order such persons See, to deliver 
over such property, a^id to pay sucli debts or any part thereof to the 
provisional or other assignee for the general benefit of the creditors. 

XVII. Married Women. 

The provisions ofAhis act shall extend to married women being 
prisoners within the intent and meaning of the act, § 101. 

And the order of the court vesting the estate and effects of any such 
married woman in the provisional assignee shall oberatc upon all pro- 
perty, real and personal, to which she may be entitled for her separate 
use, or over wliich she shall have any power of disposition notwithstand« 
ing her coverture, or which shall be vested in any trustee or other per- 
son for her benefit, and upon all personal estate and effects of which she 
shall have the actual possession (except her wearing appartd, bedding, 
and other such necessaries, not exceeding in the whole the value of 
twenty pounds), and upon all other real and personal estate and effects 
to which she shall be entitled in any manner whatsoever, in possessiouj 

6 o* 
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remamdor, or roTorsion, subject only to such eighty ////<?, or infcrcf^t 
her husband may hal'e therebiy and without prejudicing any riglits of 
her ]ui«il)aiid in such real and personal estate and efFects r(*v[)ectively. 
And all jirovisions in this act touching the real and personal estate of 
^ny prisoner whose estate shall under this act be vested in the })rovi- 
jbionaL assignee shall apply to such real and personal estate and etreets 
respectively in the same manner as they would ap])ly to such real 
or personal estate and efibets if such woman had been sole and un- 
married, subject only to the rights of her husband therein. 

And such married woman shall also execute a warrant of attorney lo 
confess jud^ent in one of the superior courts for the auiount ot tlic 
debts remaimtog unpaid from which she shall be so discharged us afoie- 
said; and such warrant of attorney so executed shall ho suffuMont 
authority for entering up judgment against such woman accoidinol> , 
notwithstanding her coverture. But such judgment shall not in unv 
manner prejudice or affect the rights of her husband, except that the 
same shall be deemed and taken to be her debt ii\^case she shall dic^ in 
the life-time of such husband, to the end that the same may be dis- 
charged out of her personal assets^n a due course of administration, or 
out of her real estate, if any she shall have at the time of her death, 
hut without prejudice to any estate or interest of her husband theri in 
as tenant by the curtesy. And in case such woman shall, during the* 
life-time of her husband, become entitled to any property for her se])arat(‘ 
use, such judgment may be enforced against such separate pro]>erty by 
suit in equity or otherwise, under the order of the said court, for the 
purpose of obtaining payment of so much of the debts in respect of 
which such woman shall have been discharged bylhe sai.d court as shall 
tlien remain unpaid. And in case such w^onian shall survive her hus- 
band, such judgment may be, after Ills death, enforced against siu h 
woman or her property, real and personal, in such and the same manner 
and with the same effect as it might have been if she had been sole and 
unmarried at the time when she executed such warrant of attorney, and at 
the time when such judgment shall have been entered up as afon'said. 

But it is provided that the discharge of any married woman ini<l(‘r 
the authority of this act shall not operate to discharge her hushaud 
ironi any debts in respect of which his wife shall be so discharged; hut 
such debts, so far as they shall remain unpaid or unsatisfied, sli.ill Ix' 
chargeable upon and in force against such husband as fully to all intents 
iind purposes as if his wife had not obtained .such discharge. § 101 . 

XVIII. PnisoNEUS OF Unsound Mind. 

If any person wh^ shall be a prisoner upon any such nroee«»s as afore- 
said daall be of unsound mind, and therefore incapable of taking the 
benefit of this act in such manner as he might have done if of sound 
mind, the gaoler or keeper of the prison shall forthwith require one or 
more justices of the peace for the county or place wherein such prisoner 
shall be, to attend at the prison, and inquire into the state of mind of 
such prisoner; and thereupon, and also in case any sucli justice sliall 
receive information by other means that sucli prisonipr is of unsound 
mind, such justice or justices shall go to the prison, and by his or tlu*ir 
own view, and by examination on oath of such persons as they ishall 
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think fit, shall inq^uirc into the state of mind of stfeh prisoner; and if it 
shall appear upoi|Stieh inquiry that such prisonei* is of iinsound mind, 
and therefore incapable of taking the benefit of this aetjn suet maimeif 
a«i a person of sound mind might do, such justice or justices shall forth- 
with make a record of the fact, and certify the same to the court*^ 
And thereupon it shall be lawful for the court, at the instance of 
uny person on behalf of such prisoner, to order notice to bo inserjfi^ in 
the London Gazette, and in two or more public newspapers usual^^l*** 
culated in the neighbourhood of the prison, and in the neighbout4|aod 
of the usual residence of such prisoner before he was committed to 
])risoii, as the court shall see fit, that application will be made to tlio 
court for the discharge of such prisoner on a day to bo specified in such 
order or notice (being twenty-one days at least from the day of pub- 
lication of such one of the said gazettes and newspapers containing 
such notice as shall be last published) ; which notice, together with the 
service of the like notice on the creditor or creditors at whose suit such 
prisoner shall be detained in custody, or his or their attorney oi* at- 
torneys, shall be sufficient to authorize the court to proceed to the dis- 
charge of such prisoner, if otherwise entitled according to the true 
intent and meaning of this act. And the court’ shall proceed accord- 
ingly, and shall dischaige such prisoner from custody, and do all other 
acts, in case it shall appear that such prisoner might have obtained his 
discharge under this act if he had been of sound mind. And there- 
upon all and every estate, right, title, interest, in law and equity, real 
and personal, power, benefit, and emolument w^batsoever, which, if 
such prisoner was of sound mind, could or ought to be vested in the 
provisional assignee pursuant to this act, shall, by force and virtue of 
the order of the court for the discharge of sucji prisoner, be vested in 
the provisional assignee, or in the other assignees appointed by the 
court and named in the said order or in any other order of tlie court in 
that behalf, as fully an^ effectually as if such prisoner had been of 
sound mind, and such order had been made vesting the same in such 
provisional assignee at the time and in the manner in this act provided* 

And it shall be lawful for the couil: to order judgment to be eutel^ed 
up against such prisoner in the same manner as ]f he had been of sound, 
mind and had executed a warrant of attorney to authorize ’the entering 
up of such judgment as is hereinbefore directed, and such order shall bo 
a sufficient authority to the proper officer for entering up the same. 

And any dividend to be made by such assignee or assignees shall be 
made in such manner, and such proceedings shall be thereupon had, as 
are hereinbefore provided in “the case of a dividend of the estate and 
effects of any prisoner ipade before adjudication. 

And the discharge of every such prisoner of unsound mind, s6 made 
as aforesaid, shall extend to all debts and sums of money to which flm 
same might have extended if such prisoner had be^n of sound mind, and 
had duly filed his schedule according to the provisions of this act. ’ 

And 'every such order or discharge, and of the appointment of as- 
signees in such case, shall he entered of record in the court, and prooC 
thereof shall be received by sudt Copy thereof as is JierCmbefpre ditect*^ 
ed to be received as proof of conveyances and assignments made in 
pursuance of this act. ' § 102. 
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XIX. Of Costs akd Fe^s. 

Tho court has no power to award costs except iif such cases as are 
expressly authorized by the act. § 27. 

When the opposingf creditor proves an act done by the insolvent for 
which he is liable to oe remanded for three years, such opposing cre- 
ditor has a right to be paid the taxed costs of such opposition out of 
the estate before a dividend is made. In other eases of effectual oppo- 
sition, the court or commissioner or justices may order costs if it seem 
fit; and if the opposition be frivolous and vexatious, the opposing 
creditor may be ordered to pay the insolvent’s costs. § 82. 

J^ees . — The fees specifically mentioned in the act arc the following : — 
To examiners, for every meeting, 20s. To clerks of the peace, town 
clerks &c., for every prisoner brought for hearing before a commis- 
sioner on circuit, or justices of the peace, 5s . ; for inspection of pro- 
ceedings, Is.; and for copies thereof, 4d. per folio. To keepers of pri- 
sons, for carrying a prisoner before the examiner, 10s. ; before the 
court for hearing, 35. ; before a commissioner on circuit, or justices of 
the peace, I5. 6a. ; and where the gaol is not in the same town, the 
actual cxpence of conveying the prisoner, not exceeding Ls*. a mile. 
For the insertion of any advertisement directed by the act, Ss. 

No fee or gratuity is to be taken by the court or its officers, except 
such as shall be specified in a list signed by the commissioners and 
exposed to view in the office of the court. § 34. 

TABLE of FEES to he received hp \hc Attorneys and Ojfficers of the Courts as 
settled hy the Court on the 1st October, 1838. 

Atiornefs* Fees. « . 

Attendances in prison and taking instructions for Petition, and attendances for 
Copy of Causes . . . . . . . 0 f? 

Notice to Gaoler, and service . . . . . .020 

Drawing and engrossing Petition, including parchment . . .030 

Duplicate of ditto, in country cases . . . . .020 

Preparing and attesting Estate* Paper in duplicate . . ..020 

Ditto, if second page written, additional . , . . .010 

OMaining office copy of Prajcipe (not including fee paid) . . .034 

Attending to lodge or file Petition with accompanying documents . .034 

Notice for Appraisement of Excepted Articles, and attendances . . 0 3 4 

Attendances in prison and taking instructions for Schedule . . . 0 6 8 

Drawing Schedule, per folio of 72 words . . ... 0 0 8 

When the number of debtors exceeds 20, then for the excess above 20 
only 4d per folio (vtar., two words to be computed as one.) 

Engrossing Schedule, per %lio . . . . .004 

Duplicate, in country cases, per folio . . . ..004 

Fair copy for prisoner, if re4uired, per folio . . .004 

For pardiment of Schedule, with printed form . . ..020 

Ditto, each additional half-sheet . . . . .000 

For of Schedule, with printed form . . . ..008 

Gonetm Balance Sheet, common case . . . . . 0 .5 0 

Ditto, per sheet additional . . * , . ..026 

Ditto, Duplicate in country cases . . . , . ,020 

Drawing and engrossing Petition and Affidavit for leave to file Petition or 
Schedule, time having expired, on printed form, common case . . .040 

Ditto, if another half-sheet is necessary for the Dr. and Cr. account, additional 0 16 
Allattcndancesrelating to such application . . .068 

N. B. Where the Court directs notice to creditors, subsequent charges will 
bo further allowed. 

Attending at prison, reading over and attesting Schedule , .068 

Attending to file Schedule, and for Order for Hearing • . .034 



fmoheaey, 


909 

£. t. a. 

Attending Insolvent ^or his books &c., indorsing the some, and lod^png the 
same at the office, or Vith the clerk of the peace . . .034 

Advertisement in Newspaper, or Dublin or Edinburgh (xazette, including aU 
payments in respect of the same, and for newspaper or gazette, and attendemces 0 10 6 
Ditto, if more than one such advertisement rec^^uired, for the second .080 

Copies of Order to serve or annex, and examining, each . ^ . .004 

Attending Messengers to deliver Order, Copies tot service, and Lists, and for 
their Return (and their Affidavits in country cases) , . ,034 

For all Lists delivered to Messengers, in each town case . ..016 

Ditto, in each country case , . . . , ,010 

Ditto, in respect of jpeh Notice specified in such lists, additional . .010 

I'^iling Affidavits ofservice, with advertisements . , .034 

In country cases, to be charged for all conveyances of documents and books, 
with expjmces and attendances, besides as aoove mentioned . .076 

N. JB. If by reason of the small number of cases at any plac^ on circuit or 
sessions, either alone or vnth any other cause, the above allowance shall appear 
not to remunerate an Attorney for the parcels connected with the Petitions 
heard at such place, the Taxing Officer may make further allowance accord- 
ing to faucli circumstances. 

Searching with the Gaoler for new detainers . , . , 0 *2 6 

Searching for Notice of Opposition, in town cases . . ..026 

Attending Court on days or hearing . , . , .068 

Drawing and engrossing Affidavits of service of rules, per folio . ,004 

Ditto, otlier Affidavits than above mentioned, per folio , . .008 

Taking instructions for Special Afiiiivits . , . .034 

Taking instructions for Brief for Prisoner . . ,,034 

Instructing Counsel on motion . < , . .034 

Drawing Brief for Prisoner, per sheet often folios . . ..‘050 

h'air copy of ditto, per sheet of ten folios . . . .026 

Attending Counsel, Court on motion, and other necessary attendances not 
otherwise mentioned . . . . .,034 

I’ojiy and Service of Rules within the district of the Twopenny Post .030 

Writing and sending letters when absolutely n«cebsarv . . .026 

Drawing Advertisements, other than above mentioiiea . . .026 

]'’air copy of ditto, for printer . . . . ,.010 

Bills of ‘Costs, with copies, and getting the same taxed, with affidavit and 
all expences and attendances thereon (but not including the officer’s fee), 
in each case . . . . . . .050 

Ditto, on fiirther taxation after hearing . . , ..016 

JiCttors, Messengers, Stationery, &c. not otherwise charged, in each town case 0 2 0 

Ditto in each country case , . . . ,030 

Ir i» Oroerkp, That no account shall he kept as heretofore i.ath the Attorneys for the 
eaniage of Country Schedules &c. from the place of hearing, but that there shall be 
paid therefor .n each case on filing the j^hedule O'cf.; and if, after defraying the carriage 
and porterage, any surplus remain at the end of the year, the Chief Cle% shall place 
tfie same to the cr^it of the public account. 

OpriCEBs’ Fees. 

h’or filing Petition of Creditor and evidence in support thereof . .030 

For Search, and Certificate (to be annexed to Creditor’s Petition) of no prior 
petition filed from date of custody,— for each year’s indexes during the peri^ 0 10 
1 or two office copies of Vesting Order, together with Order m duplicate to file 
Schedule, to be served on Prisoner when Creditor petitions . .036 

For preparing Vesting Order, and preparing Notice thereof, and sending same to 
ihweUe, pursuant to 1 & 2 Viet., c. 11(1, sec. 87, which requires notice to be 
published . . . . . ,.050 

N. B. The sum of for the publisher of the Gazette is also payable. 

For preparing the Warrant of Attorney , . . .026 

For preparing Advertisement of Hearing, and sending the same to Gazette .010 
N. B. The sum of 3^. for the publisher of the Gazette is also payable. 

For Notice of Sureties to enter into recognizance, with order, instructions, &c,, 0 2 0 
h'or filing and registering Recognizance . . , .026 

For Appointment of Assignee or new Assignee, and entering same of record, and 
advertizing same in Gazette, pursuant to 1 & 2 Viet., c. 110, sect. 45, which 
requires notice to be publislied , . , .,076 

N. B. This is payable oii filing the Acceptance of Appointment, together 
with 3r. for the publisher of the Gaaotte. 
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. For Certificate of the sum in court in any case, or of no sum in court 

N. B. Copies of the entire account in any case may be required, ami will be 
charged as other office copies. 

}'^or Certificate of Copies made in pursuance of 7 Geo. IV. c. 57, sec. 70, or 1 & 2 
Vict.,c. 110,sec. 105. . . . . . . . 

For a Search or a Certificate, other than as above, in answer to inquiry' 

EjtccpHon , — Before adjudication the Prisoner’s Attorney, or a Creditor or 
his Attorney, may search without fee. 

For Office Copies of proceedings, (jach folio ‘ . . . . 

But Observe ^ — When an Office Copy is made to which a printed form is 
applicable, printed words will not be computed by folio ; but pa|>#and print 
will be charged as two folios, 8|i., whether the copy be of a Schedule or of any 
other proceeding. when a series of documents in any case is requiicd, 

not more than 8d., as above, will be charged for the whole. 

For Copy of Record made on pjfrchment, and certified according to the 7 Geo. 1 V. 
c. 57, sect. 19, or 2 Wm. 1 v . c. 44, sect. 2, or 1 & 2 Viet. c. 1 10, sect. 4() and fio, 

P’or investigating mattcre in pursuance oi any Order of Ilelerence made by iIk^ 
Court or a Commissioner, and reporting thereon, for eacli meeting (such 
meeting to last two hours, if required) . , 

For Ditto, when documents only are referred, and reporting 

N. B, This is the total, whatever time and labour ho required. 

For every Order of the Court^and for every Summons 

Those are Excepted which relate to the proceedings of a prisoner prior to 
and including Order of Adjudication and Warrant, no fee being payable 
on such orders. , 

AUo^ Orders w'hich are drawn of coui'so upon certificate. 

For filing Assignees’ Account, and giving instruction for proceedings to dividend, 
registering, &c. . . 

N. B. No further fee is payable by assignees for the clerk’s duties in matters 
of audit, dividend, &c. unless on taxation of law bi lls. 

For every Subpoena . ..... 

For taxing Attorney’s Bill for proceedings of insolvent, pursuant to Rule of 
Court . . . “ . . . . . 

Ditto, on further taxation after hearing . . 

For all other taxation of costs, each side . . . . . 
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0 10 0 
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0 15 0 
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To the Broker, for valuing, appraising, and certifying the excepted articles of a 
prisoner (with further certificates as requircnl by tl e prescribed form), 
the amount of such valuation, in the pound . . . . 0 1 o 

N.B. 4«. on account of this foe, and no more, may be received at the lime 
of giving the notice for appraisement; .and where the fees shall prove to be 
less, the. difl'erence shall be returned when the appraisement is delivered. 

I^rovided, that no such repayment slxivll be claimed unless the brokers have 
been permitted duly to complete their valuations. 

To Ditto, on the delivery of each no'tico for appraisement . ..01 0 

N.B, No further payment will be allow^ to be received on account of 
coach hire, for places in or within ten miles of London. 

To the Messbnoers, for every personal service of Order for Hearing made }>y 
them in London and within ten miles thereof . . . 0 0 lo 

To Ditto, for drawing, engrossing, and swearing affidavit of each such service 
made by them . . .*.•.* ..020 

To Ditto, for every other personal service, including affidavit , . 0 1 (I 

To Ditto, for every service by general pos^ and drawing, engrossing, and swear- 
ing affidavit of the same . . . . ..00 

To Ditto, for every Consent taken by them in court, including tlie affidavit .010 
To Ditto for every Consent taken by them elsewhere than in court (or in court, • 
if there has been attendjince for same elsewhere) including the affidavit . . 0 2 (i 

Fee to Commissioners appointed by the Court for taking affidavits (excepting 
those who are hfcewise officers of the Court, and w'ho do the same without fee) 
for each affidavit . . . . . . . , .010 


It is OnnERKO, That where judgment shall be entered up on the Warrant 
of Attorney in-tlie (Jourt of (Queen’s Bench^ there shall be charged figninst 
the estate, in full of all chtirgcs, costs, and expences attending tlie siirac, 
the sum of . , . , . . . . . 1 15 0 

N.B. This has recently been increased by retison of the increase of fees 
payaUe in the Court of Queen’s Bench, 
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It is provided by tho*^ 5th section of l<5k2Vict. c. 110, that it shall be lawful 
for the Court to direct any fee or remuneration for the performance of dxities 
in petting in and distributing the estate of any insolvent debtor, whether by 
any Assignee, or by the Provisional Assignee in case Of such distribution being 
ellcctcd without the appointment of any other assignee; which shall not cx- 
ecc‘(l tlu^ rate oi' Jive ]wr centum on the sum received as produce of such 
estate. 

This power will be used or not used, as may appear fit in any case. 


XX. Rules and Orders. 

I'his court is empowered to make rules and orders, in the same man- 
ner as a superior court of common law. "When tlierefore, in the course 
of the proceedings, it is necessary to obtain a rule or order, there arc 
three modes in Avliicli it may be applied for: — by petition and affida- 
vit, — by motion of counsel, — or by summons out of court. 

'J'lie most usual mode of application to the court on the part of the 
insolvent, and in all ordinary cases, is by petition, accompanied with 
an affidavit of the fiicts. The order is then obtained upon the motion 
of tlic chief clerk ; at whose office the documents must be left one 
clear day at least before the petition can be answered. 

But in matters of importance flic proper mode of application is by 
motion of emmaeJ^ supported by an affidavit or affidavits. Every 
motion in court, indeed, must be grounded upon an atfidavit of facts ; 
and the affidavit must be produced in court at the time the motion 
is made. The court then grants the rule, cither absolute in the first 
instance, or a rule 7 mi (to show cause), or refuses it, according to 
its discretion. 

If the rule be granted, whether upon petition or motion, it is drawn 
nj) by the clerk of the rules, upon production of the motion paper and 
the affidavits, together with the fiat of the court or com.missioner. 
Indeed, whether the rule be granted or not, tlic affidavits must, as 
soon as used, be filed with the clerk of the rules, in order that they 
may bo given in evidence, if necessary, on an indictment for perjury, * 

A copy of the rule must then be served on the opposite party, or his 
agent or attorney ; and if it be a rule nisi, it must be served a reason- 
able time belbre the day appointed for showing cause. 

Unless personal service be expressly required, it will be sufficient 
to deliver a copy to the wife, son, daughter, clerk, or servant of the 
person to be served, at his usual place of abode or business. Where, 
however, the object of the application is to bring the party into con- 
tempt for disobeying the rule, it wdll bo requisite to serve the rule 
personally ; and if service be avoided by the party, application should 
1)0 made to the court, on an affidavit of the fact, that service of the 
rule at' the residence or last place of abode of the party may be 
deemed good service. 

It is not necessary to show the original rule, unless sight thereof be 
demanded, or except for the purpose of obtaining an attachment. 

If there be any irregularity in the service of the rule. it will be 
waived by the party’s appearing and showing cause against it. 

Cause must be shown, on the day appointed, by affidavits. Copies 
of the affidavits filed in opposition to the rule are usually handed over 
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to the attorney or counsel of the other party in a reasouable time 
before the day appointed for showii^ cause. 

If no cause be shown on the day appointed, the court will make 
the rule absolute, on motion of counsel to that effect, and affidavit of 
the service of the rule nisi; which affidavit should accordingly be 
prepared ready for production in such an event. 

Matters of minor importance, however, (that is, all matters except 
the hearing, re-hearing, or examination of the insolvent) may now be 
determined out of court upon summons, before a commissioner ; whose 
order is as effectual as if made by the court, unless, upon application, 
it be altered or rescinded by the court at its next sitting. This power 
is conferred by the 28tli section of the act. 

To obtain a commissioner’s summons, make out a prmcipe or note of 
the summons required, and take it to his clerk, who will thereupon 
make out the summons. A copy of it, carefully examined with the 
original, must then be served on the opposite party, in the same man- 
ner as in the case of rules. 

If the party served has no cause ^o show, and will consent to the 
order being made, his consent should be indorsed on the original 
summons ; the commissioner will then make the order as a matter 
of course. 

If he will not consent to the order being made, and should not 
attend at the time and place appointed, then, upon affidavit of the 
service of the summons, the commissioner w ill either make the order, 
or grant a second summons, peremptorily calling on the party to show 
cause against it. In ordinary cases, the summons is peremptory in 
the first instance. 

If the party served with the siiininoiis attends before the conirnis- 
sionei*, the party obtaining it is heard in support of the summons; 
tlie opposite party then shows cause against it; and the commis- 
sioner grants or refuses the order at his discretion. 

If granted, the order must be served on the opposite party, in the 
same manner as a rule of court obtained upon motion; and if not 
altered or rescinded by the court, wdll be as imperative in effect as 
a rule made upon motion by counsel in open court, and mav be en- 
forced in like manner. 

If the opposite party, however, be dissatisfied with the order, he may 
make application to the court at its next sitting to have it set aside, 
by motion of counsel founded on an affidavit of the grounds upon 
which he asks for a rescinding of the order; by which means the 
opinion of the court as to its propriety may be obtained, and it will be 
altered, rescinded, or confirmed accordingly. 



BOOK III. 


OF PlilVATE INJUEIES, AND THEIR REMEDIES. 


CHAPTER I. 

tljc Iprcbentton oi Infurtc^ toCtJout ti)e ato of tie Ealu ov ang 
Hegal 

We observed, at the coin men cement of our ^vork, that the principal 
objects of the laws of England, as of those of every other political coni- 
iminity, are Rights and VV iio.ngs. In the two prcccdim^ liooks \vc have 
considered the ri<]^hts, first, of })ersons, and secondly, of things. Wrongs, 
th(.*refore, and the means or remedies which the law affords for their 
prevention, compensation, or punishment, will form the subject of the 
following pages. 

AV'rongs, it has been already stated, are divided into public and 
PRIVATE. TJie foiiner, being an infringemeiit of the rights of in- 
dividuals, for which the la^v furnishes a remedy by clcil actioiiy are 
also termed civil injlries; and the latter, being a violation not 
only of the rights of individuals, but of the coniniunity, for which the 
law has })rdvided for the punishment of the wrong-doer bj' \x crhnmal 
prosecution at tlie suit of tlie crowm, are distinguislied by the names 
of CRIMES and misdemeanors. 

As wrongs are for the most part merely privations of rights, it is evi- 
dent that iiiucli of the subji^ct has been already anticipated; for in 
treating of rights we naturally adverted to the wrongs or injuries to 
which those rights were liable, and at the same time pointed out the 
specific legal renu'dies wliich were open to the parties injured for their 
redress. But tlie manner in which tliose remedies are obtained or 
mad(' available, still remains to be coiisidenal. And as these remedies 
are principally to be sought by suits or actions of‘divei*s kinds in the 
several courts of huv and equity, it is evident that the redress of in- 
juries by suit or action wall form the principal subject of tlie present 
book. Since, bow’cver, there are some cases in whieh parties them- 
selves may either prevent tlie commission of an injuiy, or obtain satis- 
faction for it, witliout resorting to a suit or action, it may not be amiss 
to dis[)atch the consideration of these before we enter upl^i the main 
subject, wdiich will be the redress of injuries by suit or action in the 
courts. 


b p 
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OJ^the Pretyention or Removal of injuries 

We shall, therefore, first consider those preventive 'and other re- 
medies, which parties themselves, their relatives or others, may adopt 
for the prevention or removal of injuries, first, without the aid of the 
law or any jegal process, and secondly, with the assistance of some 
legal authority or proceeding. 

These preventive remedies will be considered, 1st, As they relate to 
the prevention or removal of injuries to the person of tha^narty himself 
or his relative; 2dly, As they relate to his personal jW^erty; and 
3dly, As they respect his real property. 

We should premise, that if a party obtain redress by any such summary 
remedy of his own, he is not in general afterwards allowed to sue for 
the temporary injury. It seems to be settled, at least in the case of a 
private nuisance, that a party has only an option, and cannot abate it 
and also sue for damages ; though this doctrine must be received with 
some qualification. Secondly, the means adopted, either by resistance, 
defence, or recaption, must always be proportioned to the occasion ; and 
any excess of violence may subject the party to an action, and, in case 
of unjustifiable or unnecessary or avoidable homicide or mayhem, to 
punisnment. These degrees vary according to the subject-matter: 
as if z.feloniom attack is made upon the life of another, he may justify 
even homicide in self-defence, and a woman may justify homicide to 
prevent a rape ; whereas, in defence of goods or land against a mere 
misdeimanor, at most a battery would, in ordinary cases, be justifiable. 
So in cases of private injury, it is an established rule, t6at the party 
should do no more than the necessity of the case requires, when the 
excess might be in any way injurious to another. Supposing, there- 
fore, the assailant to be too powerful to be resisted by ordinary means, 
the party wrongfully attacked cannot (unless his owm death, or other 
felony, may reasonably be expected) make up for the deficiency of his 
strength by resorting to deadly arms, except merely to intimidate. 

I. Self-Defence: — 1. Of the Person. — The strongest justifiable 
act of defence is the killing the aggressor. 

Homicide committed for the prevention of any forcible and atrocious 
crime, which if completed would amount to felony, is justifiable. A 
man may repel force by force in defence of his person, property, or 
habitation, against any one who manifestly intends or endeavours, by 
violence or surprise, to commit a murder, rape, robbery, arson, burglary, 
or the like. In these cases he may resist, and even pursue the adver- 
sary, until he has secured himself from all danger ; and if be even 
kill him in so doing, it is considered justifiable self-defence. So if in 
any house, the outer door of which is shut, there be a cry of murder, 
any person may break open the outer door to prevent it. It is lawful 
for any private person to do any thing to prevent the perpetration of a 
felony. But the fear or expectation of any of these offences, however 
well grounded, as that another js lying in wait to take away the party’s 
life, unaccompanied by any overt act indicative of such an intention, 
will not warrant him in killing that other by way of prevention, for 
there musiPbe an actual danger at the time. 

There must be a felony intended, and not a mere assault. And it 
must also be of a forcible nature, or of such extraordinary degree of 
atrocity as not to allow of any delay. Merely attempting to nick a 
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pocket is insufEcient; though if one has actually picked my pocket, 
and I cannot otherwise take him, it has been supposed that the killing 
him to prevent his escape would be justifiable ; but this may be ques- 
tioned, as the utmost punishment even of the law would not in such a 
case be capital. So th^e killing a person who attempts to break open 
a house in the day-time would not be justifiable, unless it were accom- 
panied wif|j)>^ an attempt at robbery also. 

Where a sheriflTs officer early in the morning pushed abruptly and 
violently into a man’s chamber in order to arrest him, not telling his 
business, nor using words of arrest, and the person, not knowing that 
he was an officer, under the first surprise snatched down a sword and 
instantly stabbed him, this was holden to be only manslaughter. Where 
a lelonious attack has been made upon the life of another, the latter, in 
self-defence or protection, may justify the pursuit and killing of the ag- 
gressor, until he himself is entirely out of danger, which he cannot be 
said to be so long as the assailant might immediately renew his attack. 

If the offence does not amount to felony, and is at most but an in- 
dictable misdemeanor, a dangerous weapon, either to wound or secure 
the offender, must not be used. Thus, to assume the appearance of a 
ghost, and thereby frighten others, and even so to work on their ima • 
gination as to occasion death, or to call the feelings into such strong 
excitement as to produce a fatal malady, is not felonious ; and therefore 
where a person shot at and killed a party who before and at the time 
had assumed such appearance, it was held murder. 

The law justifies a woman killing one who attempts to ravish her. 
And a husband or father may justify killing a man who attempts a 
rape upon his wife or daughter, though not if he take them in adultery 
by consent ; for the one is forcible and felonious, but not the other. 
The forcibly attempting an unnatural offence might, it seems, be 
equally resisted by the death of the aggressor. 

Self-defence, Tvhen no felony u intended or apprehended, is of two 
descriptions : 1st, Where the assailant attempts to beat another, and 
there is no mutual combat ; 2dly, Where there is a mutual combat 
arising from sudden quarrel, without malice prepense. 

With respect to the first, or self-defence, even if the death of the as- 
sailant ensue, without fault of the party attacked, he is wholly dispunish- 
able. But care must be taken that the resistance does not exceed the 
bounds of mere defence and prevention ; for if it do, then the defender 
himself would become an aggressor. If the first assault be very violent, 
and continued by means either actually or apparently to the assailed 
party putting his life in danger, then even a mayhem may become jus- 
tifiable or be excused. No man is required to remain defenceless and 
suffer another to beat him as long as he pleases without resistance, 
although it may be evident that the other does not aim at his life, but 
he may lawfully exert so much force as is necessary to compel him 
to desist. 

In cases of mere assault and battery, or in cases of attempted illegal 
arrest, where the life of a party is not in danger, however dnjustifiabie 
the conduct of the assailant may have been, no dangerous instrument 
or means of defence should be even produced (except to intimidate), 
much less be used. 



916 


Of the Prevention or Removal of Injuries 

The extent of the means of self-defence depends on the occasion, and 
tlie battery and resistance can no longer be used than whilst necessary 
to prevent the aggressor from repeating or renewing his attack. 

Much less will the natural right of defence imply or permit a right 
of attacking or retaliating ; a person, therefore, cannot legally exer- 
cise this right of preventive defence but in sudden and violent cases, 
when certain and immediate suffering would be the consequence of 
waiting for the assistance of the law. 

Secondly, mutual combat upon sudden quarrel. With regard to 
homicide in self-defence where no felony was intended by the party 
killed, this occurs when death ensues from a combat between parties 
on a sudden quarrel, and not premeditated. When it is premeditated, 
as in tlie case of agreed duels, it is murder ; or if on an agreed boxing 
match, it is at least manslaughter. 

With respect to defence against an attack of animals, if a dog, ac- 
customed to bite mankind, attack a party, such party may in self-defence 
destroy him, but only whilst in impending danger from the attack, 
and not afterwards. 

2. Defence of Personal Property. — A man may repel force by 
force in defence of bis personal property, and even justify homicide 
against one who manifestly intends or endeavours, by violence or sur- 
prise, to commit a known as a robbery ; but it is otherwise where 
the act would not be a forcible felony. If a party come merely as a 
trespasser without any colour to take the goods of another, it is lawful 
to exert such force against him (even without previous request to re- 
store the goods) as may be necessary to make him desist. And a 
party may justify even a battery, by showing that he committed it to 
restrain the aggressor from taking or destroying his goods, or from 
rescuing goods in his custody upon a distress, or to retake personal 
property illegally taken away or detained. 

By the 7 & 8 Geo. IV. c. 29, § 63, and 7 & 8 Geo. TV. c. 30, § 28, 
the owner of personal or real property about to be stolen, or illegally 
taken, or wilfully injured, and his servants, or any person authorized 
by him, may apprehend the offender found committing the offence 
and if the servant of the owner of property find a party actually com- 
mitting such an offence and apprehend him, and whilst taking the of- 
fender to a magistrate such party kill him, this will be murder; but 
if the servant either did not see him in the actual commission of the 
offence, or were taking him to any other place than before a magistrate, 
the resistance would not be a murder. 

3. Defence of Real Property. — With respect to the defence or 
protection of the possession of real property, it is justifiable even to 
kill a person in the act of attempting to commit n forcible felony ; yet 
where A with many others had, on pretence of title, forcibly ejected 
B from his house, and B on the third night returned with several per- 
sons to re-enter, and one of B’s friends attempted to fire the house, 
whereupon one of A's party shot one of B’s, this was held man- 
slai^hter in A. 

When the act amounts to a tre^ass, although it is in general lawful 
to oppose force by force when the former is clearly illegal, yet before 
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a person turns out or excludes another from entering a particular 
house or room, he must be well assured that he himself has a better right 
to the possession than the party to be excluded, and tfiat the latter 
has no right to be present j and therefore if the exclusion be from a 
vestry meeting, it must bg certain that the meeting is duly holden. 

In all these cases, also, much caution must be observed in the mode 
of resisting the intruder or tuminff him out; and if there be any 
excess, the party guilty of it may be liable to an action and to criminal 
punishment. 

It was recently held, that a person set to watch a yard or garden was 
not justified in shooting one who came into it in the night-time, even 
though he saw him go into his master’s hen-roost, for he was not in 
the actual commission of felony. 

With respect to the prevention of treapassea on land. Every person 
has a right to keep a dog for protection, and may let it loose at night; 
and if a person incautiously go into the yard after the yard has been 
shut up and he be hurt, he has no remedy. But if the owner know the 
dog to be ferocious and leave his yard gate open, he must not let the 
dog loose in the day-time, or let him have a chain so long as to be 
able to hurt a person entering tlie yard ; and he should give a verbal 
or written or printed caution againt goming too near ; though that is 
not always sufficient, as if the party could not read and was able to 
justify his being in the particular place where the injury happened. 

So an occupier has a right to place a mischievous bull in his own 
close when properly fenced, if no other person has a right of entry to 
use a way or otherwise l>e therein ; yet if there had been a right of 
common or of way, or even if a way there had been previously per- 
mitted, though not legally claimable, and the use of it had not been 
duly countermanded, it would be otherwise. The occupier should at 
least give notice of such danger, or he will be liable to an action, even 
admitting he had a right to place such danger there, where he adopts 
any dangerous means of defence. 

The sole owner of a fishery may place hooks in the water to destroy 
the nets of persons unlawfully fishing. 

It is actionable at common law for a person to throw poisoned com on 
his own land, and thereby poison his neighbour’s fowls. But it has been 
suggested that a man may corrupt water on his own land, and that if 
cattle should escape into such land and be injured in consequence of 
drinking the water, the owner could not sue ihe former. And, before 
the present Game Act, a person might with impunity throw poisoned 
corn on his own land and thereby kill the game of his neighbour, the 
law not considering game as valuable property when off the land of 
a person to which they usually resorted ; and it is now expressly de- 
clared illegal maliciously to put any lime or other noxious material in 
any water with intent thereby to destroy any of the fish therein ; and 
the placing poison or poisoned ingredients on any land with intent to 
destroy or injure the game, subjects the party to a conviction in lOZ. 
penalty. 

At common law, if a person keep glandered horses in his stable so near 
to that of another as to cause infection, he is liable to an action. 

A person may justify killing a dog in a ^varren whilst pursuing the 
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ittbbits there, or whilst pursuing deer in a park, hut only if he cannot 
otherwise prevent the destruction of the rabbits of deer. 

No person has any right directly to shoot or seize a dog illegally pur- 
suing a hare when selMunting. The seizure of a dog, or taking any 
engine for destroying game, appears now only to be legal when they are 
used to destroy deer, or in iliegal night-poaching. It is yet doubtful 
whether dog spears may be placed on any land. 

It has been admitted that spikes or glass bottles may be placed on 
the top of a garden wall, to prevent persons from getting over it ; and 
if a trespasser be injured thereby, he has no remedy. And in general, 
though a person adopting too dangerous a mode of protecting his pro- 
perty maybe C7*iminalb/ responsible, yet if the party injured were a 
trespasser, and had notice of the means adopted, he cannot sustain a 
civil action for the injury. Accordingly, before tlie late act prohibit- 
ing the setting of spring guns and man traps (7 & 8 Geo. IV. c. 18) 
it was h olden, that a trespasser, having knowledge that there were 
spring guns set in a wood, though ignorant of the particular spots where 
they were placed, could not maintain an action for any injury received 
thereby. But since the passing of that act, whereby the setting of 
spring guns or man traps or other engines calculated to destroy human 
life or inflict grievous bodily harm (except in dwelling-houses, and 
there only from sunset to sunrise), a person setting a spring gun in a 
walled garden in the day-time, without giving notice, was held liable 
to an action for an injury to a person who got over the wall to catch an 
escaped peacock, though a trespasser without licence ; and perhaps he 
would have been held liable even if lie had given notice, for, indepen- 
dently of the consideration that it is inhuman to catch a man by means 
which may maim him or endanger his life, as it is a misdemeanor to 
set them, it was not to be believed that the guns had been really set as 
pretended j and, besides, the party injured might not have read or been 
able to read the notice. 

When a spring gun or other dangerous instrument is set in a 
house under the exception in this statute, the notice thereof should 
be qualified accordingly ; and when any traps are set in woods and 
grounds to kill vermin, if a dog spear, trap, or instrument likely to 
injure a dog be placed there (the right to which, it will be recollected, 
is questionable), the notice should be particularly worded, A small 
spring trap, in the nature of a rat trap, might be placed so as to spring 
upon the lower part of the leg of a fox and maim or catch him, and 
have the same effect upon dogs, without the possibility of injury to man, 
because too small to receive his foot or ancle. 

It was held that any proprietor of land exposed to the inroads of 
the sea may endeavour to protect himself by erecting a groyne or other 
reasonable defence, although be may thereby render it necessary for 
the owner of the adjoining land to do the lik;e. A person may even 
justify the necessary pulling down a neighbour's house to prevent the 
progress of a fire which would otherwise consume both. 

If a house require repairing or rebuilding, so as to render it necessary 
to pull down a wall on the owner’s land near the house of another, he 
may pull it down after giving him notice, so as to allow him time to 
shore up his own house. But with respect to houses within the bills 
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of mortality, the Building Act contains some regulations to be preriously 
observed in this respect. 

A person may legally shoot rooks on his own land, and even so near 
to a rookery as to disturb the birds in building their nests and breed- 
ing there; for the law acknowledges no valuable property in rooks, nor 
affords any civil or criminal remedy in respect of them. But with 
respect to pigeons, by 7 & 8 Geo. IV. c. 29, § 33, it is different. So a 
decoy is protected property. Rabbits, when in a warren or ground 
lawfully used for the breeding or keeping of rabbits, are protected bv 
the 7 & 8 Geo. IV. c. 29, § 30, which enacts, that if any person shall 
unlawfully and wilfully in the night-time take or kill any hare or coney 
in any w arren or ground lawfully used for the breeding or keeping of 
liares or coneys, whether the same be inclosed or not, every such of- 
fender shall be guilty of a misdemeanor, and, being convicted thereof, 
shall be punished accordingly ; and if any person shall unlawfully and 
wilfully in the day-tirne take or kill any hare or coney in any such 
warren or ground, or shall at any time set or use therein any snare or 
engine for the taking of hares or coneys, every such offender, being 
convicted thereof belbre a justice of the peace, shall forfeit and pay 
such sum of money not exceeding five pounds as to the justice shall 
seem meet. Provided always, that nothing herein contained shall 
affect any person taking or killing in the day-time any coneys on any 
sea bank or river bank in the county of Lincoln so far as the tide 
shall extend, or witliin one furlong of such bank. 

With respect to fox and stag-hunting, although the pursuit is gene- 
rally tolerated and permitted, yet it is in law illegal, and the hunters 
may be warned off like any other trespassers ; and a master or hunts- 
man stimulating the hunt is liable. 

II. Defence by Relatives and Others. — The principles and 
rules which allow self-defence of a party’s own person are extended 
to certain relations; as, for instance, husband and wdfe, parent and 
child, master and apprentice, and master and servant. When, indeed, 
a felonious attack is made upon an individual or liis habitation, then 
any other person, though not a relation, may lawfully interfere to pre- 
vent the mischief intended. 

But with regard to mere trespassesy there is a very material difference 
between the interference of certain relations and of mere strangers. 
The former may justify immediate resistance with force when neces- 
sary, but a stranger can only interfere moderately to prevent the wrong. 
But in all cases, as in self-defence, care must be taken that the resist- 
ance does not exceed the bounds of mere defence and prevention. How- 
ever, in the near relationship of parent and child, much indulgence is 
allowed for the feelings of each relative ; and when a man’s son was 
beaten by another boy, and the father went near a mile to find him, 
and then revenged his son’s quarrel by beating the other boy, of which 
he afterwards died, it was held to be only manslaughter, and not mur- 
der ; such indulgence does the law show to the frailty of human nature 
and the workings of parental affection. 

With respect to the interference oi friends, it should seem that there 
is no legal distinction , between them and strangers, and that the nearer 
or more remote connexion of the parties with each other, as regards 
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friendship, is more a matter of observation to the jury as to the pro- 
bable force of the provocation and the motive which induced the in- 
tei ference of a third person, than as furnishing any precise rule of law 
grounded on any sucti distinction. 

A mere stranger cannot justify an interference with force in the first 
instance, to prevent the battery of a third person or any other trespass 
or civil injury, where death or any felony is not likely immediately to 
occur, but must proceed more moderately, and should previously d(i- 
clare or signify that he interferes merely to preserve the peace, and not 
as a partizanj and he can only justify the gentle laying on of his hands 
to prevent a breach of the peace ; though afterwards, if he be himself 
attacked by either party, he may defend himself with the same degree 
of force as if he had been originally illegally assailed. 

With respect to the interference of strangers where the .process 
turns out to be illegal, it seems to be considered that the illegal re- 
stmint of any one’s liberty is a sufficient provocation to by-standers. 

In case of a libellous caricature causing a person to become an 
object of ridicule, it has been considered justifiable in the party li- 
belled even to destroy the picture, and even excusable in a near rela- 
tion to do so; but the safer course is to take the libel to a magistrate. 

III. Apprehension of Wrong-Doers. — One of the most imme- 
diate and effectual means of preventing an injury, or securing punish- 
ment for its commission, is the apprehension and detainer of the 
wu'ong-doer “ found committing f or n'hilst committmg the offence, 
or, in the case of felony, wdien he is escaping; and also of seizing his 
engines then in use or about to be used for the wrongful purpose. 

Both the common law^ and divers modern statutes authorize parties 
themselves who have been or are likely to be injured, and others on their 
behalf, or for the security of the public, to interfere on their own accord, 
and apprehend the offender whilst found committing an offence, or 
very shortly after the offence has been committed, and then to deliver 
him to a peace officer, or convey him before a justice of the 
peace. 

Indeed, private individuals are not only permitted but enjoined by 
law to arrest an offender, if present when a felo7iy is committed or 
dangerous wound given, on pain of fine and imprisonment if the 
wrong-doer should escape through their negligence. And although 
the offender run away, and give over his intention of committing the 
felony, still it seems on fresh pursuit he may be apprehended by any 
one. And when it is certain tnat a felony has been committed hy some 
one, any private individual is excused in imprisoning a person, though 
he should turn out to have been wholly innocent, if he can prove that 
lie had reasonable or probable cause for suspecting that he was the 
felon. But if it should turn out that no felony had been committed by 
any one, then (except in the case of arrest upon a hue and cry) he 
would have no power to do so, although he had probable cause for 
suspecting the guilt. 

In the case of a misdemeanor, suspicion that a party has on a former 
occasion committed a misdemeanor, though accompanied with proof 
of the offence having been committed by some one, is no justification 
for giving the former in charge to a constable without a justice’s war- 
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rant. Nor caii a private person, at common law, apprehend or im- 
4 )rison another for a misdemeanor or breach of the peace after it is 
over, without a warrant ; nor can a constable do so at common law, 
unless he had a view of such misdemeanor or breach. It is safer, there- 
fore, in all cases of the least doubt, for private individuals, especially 
when time will allow, rather than thus act for themselves, to apply to 
a magistrate for a warrant. 

It would be beyond the limits of this work to attempt to enumerate 
all the instances in which, by the common law or by general or local 
statutes, private persons and officers are authorized, either with or 
without warrant, to apprehend supposed offenders. The general rule 
is, that a private person, in order to justify or excuse his giving charge 
to a peace officer who has not had actual view of a breach of the 
peace, must be prepared to prove that a felony had been committed 
by some one, and tliat he had reasonable grounds upon facts to sus- 
pect that the party apprehended was the guilty person. But a con- 
stable or other proper officer is justified in acting upon the charge of 
felony made by another, if he have reasonable grounds for suspecting 
that the party charged was guilty of the felony, though he turn out in- 
nocent, and that no felony whatever had actually been committed. But 
lie must not handcuff a person unless he has reason to fear an escape. 

The Vagrant Act, 5 Geo. IV. c. 13, authorizes any person whatso- 
ever to apprehend persons found offending against that act, and to 
take them before a justice of the peace. 

So the 7 Sc 8 Geo. IV. c. 29, against larcenies and petty stealings j 
and tlie 7 & 8 Geo. IV. e. 30, against malicious injuries to property ^ 
contain special provisions for the apprehension witlu^ut warrant of per- 
sons found committing’^ offences against those acts, by a peace officer, 
or by the owner, or his servant, or any person authorized by the owner. 
The ofiender must, in general, be found in the actual commission of 
the offence ; and he must at least be acting wilfully. But if he be 
taken upon fresh pursuit, his apprehension would be legal. 

The 9 Geo. IV. c. 69, § 2, against night poaching ^ provides, that 
where any person shall be found upon any land committing any such 
offence as is thereinbefore mentioned, it shall be lawful for the owner or 
occupier of such land, or for any person having a right or reputed 
right of free warren or free chase thereon, or for the lord of the manor 
wherein such land may be situate, and also for the game-keeper or ser- 
vant of any of the persons herein mentioned, or any person assisting 
such gamekeeper or servant, to seize and apprehend such offender upon 
such land, or, in case of pursuit being made, in any other place to which 
he may have escaped therefrom, and to deliver him as soon as may be 
into the custody of a peace officer, in order to his being conveyed 
before two justices of the peace.” The act provides against assaults 
and resistance of such apprehension by enacting, that in case such 
offender shall assault or offer any violence with any gun, cross-bow, 
fire-arms, bludgeon, stick, club, or any other offensive weapon what- 
soever, towards any person hereby authorized to seize and apprehend 
him, he shall, whether it be his first, second, or any other offence, be 
guilty of a misdemeanor,” and on conviction be transported for seven 
years, or imprisoned with hard labour for not exceeding two years 
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But a stick or bludgeon, not taken out by the offender for the purpose 
of attack, is not an offensive weapon within the meaning of this act. 

If one of the keepers be shot by one of the poachers, this will be 
murder in all, unless either of the poachers separated himself from the 
rest, so as to show that he did not join in the act ; and it will be murder 
though the keeper had previously struck the offender or any of his 
party, if he struck in self-defence only. 

It will be found that the principle of these modem acts authorizing 
private persons to apprehend offenders is not new, but will be found 
in the ancient acts respecting offences in forests and parks, and in the 
General Highway Act, Turnpike Act, and in most of the local Paving 
and Police Acts, in order to secure transient offenders. 

So general protection to persons apprehending offenders is afforded 
by the 9 Geo. IV. c. 31, § 12, against criminal resistance. 

In general, not only officei-s but private persons who apprehend sup- 
posed offenders without warrant have adequate protection against, or 
means of getting rid of civil actions for any irregularity when they 
have acted bond jidc and without malice, but have either mistaken the 
offence or the person, or the regularity of their proceeding. 

Whenever an officer or a private individual acts with or without a 
warrant, he should in all cases take care to notify in the first instance 
his authority to the party about to be apprehended ; for otherwise his 
resistance might be excused, excepting in the case of a known constable 
or peace officer, or where the ground of the arrest is already sufficiently 
known to the offender, as where he is found in an inclosed area or yartl 
for an unlawful purpose. 

When a privatg person has apprehended an offender at common law 
for a supposed felony, he should immediately, or as soon as practica- 
ble, deliver over the prisoner to a constable, or convey him before a 
magistrate or to any gaol in the county. But the preferable coui*se is 
to see that he be taken as soon as practicable before a magistrate. But 
if the apprehension be at night and during the hours of rest, then the 
prisoner may be taken out of his home and placed during the night in 
a secure prison until the earliest hour of business the next morning. 
But the party must not be handcuffed, much less beaten, unless there 
be resistance or real danger of rescue. 

IV. Resistance of Illegal Process. — If an officer or person endea- 
vouring to make an arrest or enter a house have no legal authority for 
that purpose, or if in certain cases he abuse such authority and do 
more than he is authorized to do, or if he have no right to enter, then 
the party about to be imprisoned, or whose house is about to be ille- 
gally entered, may resist the illegal imprisonment or entry by self- 
defence, not using any deadly or dangerous weapon, and may escape 
or be rescued or even break prison, and others may assist him in so 
doing. And although he would not be justified in killing the officer, 
unless he threatened him with immediate loss of life or forcible felony, 
yet the homicide in resisting the unlawful imprisonment or forcible 
trespass in the house would only be manslaughter. 

But in all cases, whether of arrest for a supposed debt or appre- 
hension for a supposed crime, it is a general rule, that the falsity of the 
charge, that is, the real injustice of tne demand in the one case, or the 
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party’s innocence in the other, will afford no excuse for resisting the 
process, or the officer employed in enforcing it, when specific and express, 
to take a particular party ; and resistance, escape, or rescue, is only 
justified or excused where the process itself or the conduct of the officer 
is illegal, admitting the existence of the debt or the guilt of the crime ; 
for every man is bound to submit himself to the regular course of 
justice, and should wait the ultimate decision on the claim or the im- 
puted crime. And, upon the whole, it appears to be very hazardous to 
resist the execution of any process or arrest having the least semblance 
of a legal proceeding, as the powers of arrest in civil cases, and to ap- 
prehend in criminal, are most extensive; and the wisest course is not 
only to protest against, but to submit for the time to the illegal impri- 
sonment, rather than by hazarding a resistance be subjected to the 
serious consequences that may sometimes ensue. 

V. Recaption. — The right of recaption occurs when a husband, 
parent, or master, has been illegally deprived of the custody of his 
wife, child, or apprentice or servant, or the owner has been deprived 
of his property. In such cases the law, under certain circumstances, 
allows the recaption of the person of the relative, or of the property, 
wlicresoever eitlier may happen to be; and if he can contrive to regain 
possession without undue force, the law favours and will justify his 
proceeding. 

When a wife, a child, or an apprentice, or, according to Black- 
stone, a servant (but that must be limited to a servant who assents to 
the recaption), has been taken away wrongfully by the party withholding 
either, the person entitled to the custod}^ may at once, and without any 
formal requestor demand, peaceably enter the house of the wrong-doer, 
the outer door being open, and carry away the party wrongfully de- 
tained. If the recaption be resisted with force, then recourse must be 
had to a court or judge for a habeas corpus on behalf of the husband, 
parent, or guardian, or on behalf of the apprentice, or for the chief 
justice's warrant; or recourse may be had to a court of equity to compel 
the return of a child or ward to his studies, or to an appointed place. 
And if a wife elope with an adulterer or other, the husband may 
legally with force retake her; and if they escape to France, their 
separation may be enforced by the law of that country, and the adul- 
terer imprisoned for a year. 

The same principles extend to the recaption of personal property ; 
and it has been observed, that there may be many cases where recaption 
may be the only or the best remedy; as if one joint tenant or tenant in 
common take a chattel real or personal, and assume the exclusive pos- 
session, in which case his co-tenant cannot support an action against 
him (although sometimes a court of equity would regulate the enjoy- 
ment), and therefore the only remedy would be for the other co-owner 
to retake tlie possession. 

If a party be wrongfully dispossessed of his personal property, he 
may in general justify the retaking it from the house and custody of 
the wrong-doer, even without a previous request to re-deliver it. 
But, in this recaption, care must be observed to avoid any personal in- 
jury, or any forcible entry or breach of the peace. 

If the possession of the property was originally justifiable, but it is 
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afterwards wrongfully detained, the owner must first request the re- 
delivery, and he cannot justify more than gently laying his hands on the 
wrong-doer in order to recover it ; and even then, and after it, a party 
cannot in all cases legally enter the house or land of another to retake 
his property, but must frequently proceed by action of detinue, replevin, 
or trover; and in no case may the owner commit a riot, or a forcible 
entry, or breach of the peace, to regain his property, and if he do, he 
may be indicted for a breach of the peace. 

If a party take my personal property and alter its form, or improve it 
without altering it into a different species, I may retake the whble. 

But if a tenant neglect to remove his fixtures or crops, during his 
tenancy, he loses his property therein, unless in cases where he is en- 
titled to emblements or a way-going crop, and he cannot afterwards 
enter to retake tliem, or support an action of trover for witldiolding 
them. But where an occupier has been strictly a tenant at will, or at 
sufferance, and another person has determined his right to continue in 
possession, it shoidd seem that he would not be a trespasser if he enter 
afterwards to remove his goods, and continue only a reasonable time 
for that purpose. 

• If trees are blown down, it is not trespass for the owner to enter the 
land into wdiich they fall to take tliem. So if a man have to lop his 
tree, and he cannot do it unless it fall, without his fault, upon the land 
of another, he may justify the felling of it upon such last-mentioned 
land. So if a fruit tree grow in a hedge, and the fruit ftill into the 
land of another, the owner may go upon the land and fetch it. But in 
these cases the occupier should be previously requested to deliver the 
property to tlie owner, or to allow him to enter. 

With respect to goods wrongfully obtained under colour of a contract ^ 
if the pretended purchaser’s conduct was so fraudulent as to avoid the 
contract, the vendor may retake or even rescue them by any stratagem, 
even when in the hands of the sheriff under an execution at the suit of 
a creditor against the fraudulent purchaser. 

So where goods have been purchased without such fraud, and it be 
discovered, before they have reached their destination or the hands 
of the purchaser, that he is insolvent, they may be stof^ed in transitu, 
by any means short of force; though a part delivery will in general 
defeat tlie right to stop the residue. So the taking a bill or note, 
which is still outstanding in the hands of a third person, will preclude 
the vendor from insisting on his lien. 

The purchaser of a specific chattel who has paid for the same, or 
who tenders the price, may in general take it with force, in case the 
vendor or a third person refuse to deliver it. 

It is laid down at the common law, that if a man be disseised of any 
lands or tenements, he may, if he cannot prevail by fair means, legally 
regain the possession thereof by force, unless he w ere put to the neces- 
sity of bringing his action by having neglected to re-enter in due time, 
that is, within twenty years. The better way in these cases, when the 
claimant has the legal as well as the beneficial right, is to avoid per- 
sonal violence or the breaking an outer door, and to obtain possession 
through the intervention of a tax-gatherer (who may be authorized by a 
warrant to break open doors) or by other stratagem. 
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VI. Removal of Injuries by Abatement. — Cases of abatement^ 
or removal of in juries by the mere act of the party himself, and without 
the assistance of the law, generally occur in private or public nuisances^ 
as they are usually termed. But the same principles will, in general, 
apply to other cases. 

In the case of a private nuisance, the building or act, however likely 
to become a nuisance, cannot be legally abated until it has actually 
become so in some sensible degree, and not prospectively, or quia timet. 
And before an actual injury has arisen, the party apprehending pro- 
spective injury should file a bill in equity for an injunction. 

If a wrong-doer illegally erect upon his own soil any thing which oc- 
casions a nuisance or injury to another, as by stopping a rivulet, and so 
diminishing the water used by him for his cattle, the party injured may 
enter on the soil of the other and abElte the nuisance, and justify the 
trespass ; and this right of abatement is not confined merely to nui- 
sances to a house, to a mill, or to land. So if a person on his own 
land erect a building which obstructs the light or air passing through 
an ancient window, the occupier of the latter may legally abate or 
remove it, and, if necessary, may enter the premises of tlie wrong-doer 
for that purpose. On the other hand, although a person may have 
a right for light and air to pass through his ancient window into his 
buihling, yet the occuj)ier of the adjoining land may prevent such 
party from overlooking his premises by placing boards and other ob- 
structions under the window, taking care not to commit any trespass 
upon or to the building in which the window is placed. 

Wlien the nuisance is occasioned by the tortious misfeasance or 
malfcasaTtcc, of another, the party thereby injured may in general 
abate tlie nuisance immediately, and without any previous notice or 
request; but if the nuisance be merely continued by a party who did 
not erect it, or when it consists of omission, the party should be re- 
quested to remove it ^before the party injured can himself remove the 
injury. The security of lives and property may sometimes require so 
speedy a remedy as not to allow time to call on the person on whose 
property the mischief has arisen to remedy it, and then no previous notice 
is requisite; but, in all other cases of such nuisances, a person should 
appeal to a court of justice. 

In abating a private nuisance, care must be observed to abate no 
more than is necessary to restore the parjty injured to the enjoyment of 
his right as before the nuisance. 

If a common be improperly surrounded by a fence, a person having 
a right of common therein may justify the prostration of it; but he 
cannot justify the prostration of trees, nor killing rabbits. 

With respect to the boughs of trees overhanging the land of 
another, much contention has arisen. The right to cut such over- 
hanging boughs is restricted to so much only as actually overhangs 
the party's land ; and as such cutting of a tree that has been suffered 
to grow to a considerable size is in general considered an unneigh- 
bourly act, great cai*e should be observed that there be no excess, 
and that the cutting be as little injurious to the tree as possible; for 
if there be any excess, a jury will frequently give very considerable 
damages, especially if the trees were ornamental. 
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A legal remedy is now applied in all cases of nuisance arising 
frorn contagious and epidemic diseases, by the 9 & 10 Vic. c. 96, by 
which the filthy and unwholesome condition of any dwelling-house or 
other building, or the accumulation of any offensive or noxious matter, 
refuse, dung, or olTal, or the existence of any offensive or noxious drain, 
privy, or cesspool may be removed, and the nuisance abated. 

With respect to the abatement of public nuisances, private indi- 
viduals are in many cases allowed to remove them, without the inter- 
position of any legal authority ; and in others certain inferior officers, 
or persons authorized by custom or particular statutes, may summarily 
do the like, as a leet jury in destroying fraudulent or defective weights 
and measures, or bad meat. 

An entry to abate a nuisance immediately dangerous to the public 
safety, and which requires immediate abatement, mav be made without 
any previous request ; for necessity will then justify such an imme- 
diate entry. But only a magistrate can remove a gate on a highway 
road put there by trustees. 

No person can justify placarding a supposed house of ill-fame, or 
placing and keeping a lighted lamp opposite to it ; for this tends to a breach 
of the peace, and the nuisance should be put dow^n by legal means. 

VI . Distresses and Seizures. — Distresses of cattle or chattels, 
whether damage feasant or for rent, or for other claims, may also be 
properly considered in the nature of remedies by acts of the parties 
without the intervention of legal authority, although they frequently 
give rise to actions of replevin and other litigation. 

1. With respect to distresses damage feasant , it had been con- 
sidered that no person should distrain cattle damage feasant, unless it 
be certain that he has the legal title to the land, and not a bare pos- 
session; and that if his title be questionable, he should be content 
to drive off the cattle, and to bring an action of trespass to recover 
compensation for the damages; which action is always sustainable 
against a wrong-doer. 

In all cases, before making a distress, the party should well con- 
sider, whether the trespass was not justifiable, either in respect of the 
state of the fences which he ought to have repaired, or otherwise; 
and even then, as the making a distress damage feasant is usually con- 
sidered an unneighbourly act, it would be better, if the owner of the 
cattle be known and solvent, to forbear distraining, and to bring an 
action, if the damages clearly exceed 40s. But if the owner of the 
cattle be unknown, a distress is advisable. 

The cattle must be taken whilst actually upon the owner’s land 
and in the very act of doing damage. A horse with its rider upon 
him, or goods in the actual use of the party, cannot be taken, because 
such a distress might lead to a breach of the peace ; but by recent acts 
the tackle of persons illegally fishing, and the snares and dogs of persons 
illegally in pursuit of deer (7 & 8 Geo. IV. c. 29), and game recently 
killed (1 & 2 Wm. IV. c. 32), may be seized for the use of the owner. 

The cattle &c. taken cannot be legally impounded after a tender of 
sufficient amends before impounding. 

Cattle distrained must not be beaten or wounded, or worked or used. 
But if they die in the pound without any fault of the distrainori the 
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loss will fall upon the party distrained upon. The property distrained 
cannot be sold, but can only be impounded and kept as a pledge until 
compensation for the damage has been made; and if they should be 
illegally sold, the party distraining would become a trespasser ah initio. 
Therefore, if the owner of the cattle be obstinate, and refuse to re- 
plevy or pay damages, the party distraining would derive no advantage 
from his distress. 

If a distress damage feasant be made and impounded in a common 
pound overt, the owner of the cattle is, in point of law, bound to take 
notice of it at his peril; but if in any special pound, whether oveit 
or covert, the distrainor must give notice to the owner. In all cases of 
pound overt, the owner of the cattle, and not the distrainor, is bound 
tt> provide tlie beasts with food and necessaries ; but if they are put 
in a pound covert, as in a stable, the distrainor must feed and sustain 
them. It is better, however, if possible, to give the owner notice in 
writing of the impounding. 

2. Dutresses for rent have been already treated of under the head 
of Landlord and Tenant. Although a proceeding by distress 
seems in some respects in the nature of process, yet it is not legally 
considered as a proceeding at law; and therefore a common injunction 
in a court of equity restraining proceedings at law, means in a court, 
and does not extend to prohibit a distress for rent; and in many cases 
it may be advisable, notwithstanding a general injunction, for a land- 
lord to distrain in order to secure the ultimate payment of an arrear 
of rent, to prevent which a special injunction, expressly prohibiting that 
proceeding, must be obtained. 

3. To the proceeding by distress for rent may be added distresses 
specially authorized, as for rent-charges^ sewers rate, poor ratCy or 
highway ratCy or under various particular acts of parliament, autho- 
rizing the levying of fines or penalties by distress and sale. When, as 
in the case of a highway rate or poor rate, a statute gives a distress for 
an arrear, that remedy only must be pursued, and no action can be 
maintained. But as the power to distrain on standing crops, or of 
cattle upon a common, is only given in rent service, such crops or 
cattle cannot be taken under distress for arrears of an annuity or rent- 
charge. 

Seizures and distresses for heriots are also remedies by the act of 
the party entitled to them, which may be properly classed under this 
head. For heriot servicey which is a species of rent, the lord may dis- 
train or seize ; but for heriot custom fie can only seize the identical 
heriot, and cannot distrain any other chattel. The like speedy and 
eifectual remedy of seizure is also given by law with regard to many 
things that are said to lie in franchise, as waifs, wrecks, estrays and 
deodands, which may be taken without the formal process of a suit 
or action. 

The Setting-off one debt against another. Retainers by exe- 
cutors and assignees in bankruptcy, and Liens, may also be treated as 
modes of preventing a loss by the act of a party himself. These sub- 
jects, however, have been already considered. * 

‘ As to Setivoff, see ante^ 385; as to aiida8toLiENS,anfa,282, 

Retainers, see tits. Executor a y and Bank- 28», 392. 
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CHAPTER IL 

tfit IPrebentton of Bniutitfi Urgal ^utiiortts« 

We have now to consider the preventive remedies which may be had 
by the intervention of some competent legal authority or proceeding, 
whether summary or formal, as distinguished from prevention by the 
mere act of parties, as considered in the last chapter. 

I. Imprisonment of a Lunatic. — At common law, any person might 
justify confining and restraining his friend in a manner essential under 
such circumstances ; and a private individual may arrest a lunatic who 
seems disposed to do mischief. When there is danger of a lunatic com- 
mitting any crime or offence or serious mischief, for which if sane he 
would be criminally punishable, the proper course is to proceed under 
the 39 & 40 Geo. III. c. 94, s. 3, which enacts, That, for the better 
prevention of crimes being committed by persons insane, if any person 
shall be discovered and apprehended under circumstances that denote 
a derangement of mind, and a purpose of committing some crime, for 
which, if committed, he would be liable to be indicted, and any justice 
before whom such person may be brought shall think fit to issue a 
warrant for committing such person as a dangerous person suspected 
to be insane, such cause of commitment being plainly expressed in the 
warrant, the person so committed shall not be bailed except by two 
justices, one whereof shall be the justice who issued such warrant, or 
by the quarter sessions, or by one of the judges, or the lord chancellor, 
lord keeper, or commissioners of the great scai.^' 

There is no power to interfere with the person of a lunatic when he 
has been arrested, so as to take him out of the custody of the sheriff 
or his officer, either before or after a commission of lunacy has been 
found. But it should seem that the lord chancellor Jias jurisdiction in 
any case, even before a commission, upon proper application, to order 
in whose custody a dangerous lunatic shall be placed; and after a 
commission has been established by the verdict of a jury, it is clear 
that the chancellor may order that the lunatic shall be delivered to the 
committee, and for that purpose a habeas corpus is unnecessary. 

II. Prevention of Injuries by Application to a Magistrate 
OR Peace Officer. — In case a felony, or a serious breach of the 
peace, or disturbance, or other illegal act constituting a misdemeanor 
be expected, then k is advisable, either by application to a magistrate 
or to a constable or other peace officer, to cause him to attend, so that 
if he have information of any felony, or view of any actual breach of 
the peace, he may immediately interfere, and apprehend the wrong- 
doer; and on any information that a breach of the peace is about or 
likely to ensue, it is the duty of every justice of the peace and constable 
within his district to attend and prevent it. 

A justice called upon to suppress a riot is i^uired by law to do all 
he knows to be in his power tnat can be reasonably expected from a 
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man of ordinary prudence, firmness, and activity under the circum- 
stances. In suppressing a riot a justice is not bound to head the 
special constables, or to arrange and marshal them, for that is the duty 
of the chief constable. Nor is a magistrate chargeable for not having 
called out the posse comitatus in case of riot, if he has given the 
queen’s subjects reasonable and timely warning to come to nis assist- 
ance ; and he is not bound to go with soldiers in person, it being enough 
if he give them authority. 

On the reasonable expectation of any tumult, riot, or felony, 
(but of which it is necessary that some person should make oath before 
a magistrate), and for prevention thereof, before the same has actually 
occurred, or whilst it is in progress or likely to be repeated, any two 
justices may appoint special constables, who are to perform the same 
duties as common law constables, and are subject, in case of neglect, 
to a forfeiture off5/. each, and to other liabilities. And it would be 
an indictable misdemeanor if magistrates should perversely, and after 
tender of such oath, neglect to appoint them when requisite. 

It is the duty of justices of the peace, when they are informed that 
a breach of the peace is likely to take place, to attend in person, or 
at least to send peace officers to prevent it. 

If a magistrate have jurisdiction, his error in issuing a warrant to 
apprehend, or in committing a person to take his trial for a supposed 
offence, will not subject him to an action of trespass, even though the 
depositions were improperly taken in the words of the act, and not in 
those of the witness. But if he had no jurisdiction at all, or if it 
had ceased, it would be otherwise. 

Although in ordinary cases, on the apprehension of a duel or 
breach of the peace, application to prevent it should be immediately 
made to justices of the peace, yet when a duel is expected between 
persons of rank and consideration it may be expedient to apply to the 
lord chancellor or to the chief or other judge of the Court of Queen’s 
Bench, who will sometimes send for the parties and require their pledge 
of honour not to proceed to any violent measures, or will, as the most 
certain course, issue his warrant in the first instance, and require them 
with sureties to enter into a formal recognizance to keep the peace 
towards each other ; which will preclude them, not only in honour, 
but legally, from even leaving the country to fight on the continent, as 
a duel out of the kingdom between parties, one of whom is a British 
subject, would be as penal and punishable as a duel within the queen’s 
dominions, and equally constitute a breach of the recognizance. 

III. Sureties to Keep the Peace. — Whenever an injury to the 
person has been threatened, or the burning of a house, one of the 
most effectual modes of preventing it is to obtain sureties to keep 
the peace, or to be of good behaviour. 

It should seem that when person is so bound for good behaviour, 
he is not only to avoid actual breaches of the peace, but must well 
demean himself in his carriage and company, not doing any thing 
which may be a cause of a breach of the peace, or put the people in 
fear or dread; but this does not extend to misdoings of other things 
which touch not the peace. A recognizance to keep the peace is oxdy 
forfeited by an actual attack or threat of bodily harm or burning a 
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liouse ; tliereforo it is not forfeited by bare words of heat and cbolcry 
as calling a man a knave, liar, rascal, or drunkard. And it has been 
said, that even a for good behaviour not be forfeited 

by such words ; but a challenge to fight would undoubtedly constitute 
a breach of such recognizance. How^ever, a mere entry with force on 
lands, without offer of violence to any man^s person, and without public 
terror, or a trespass to corn and the like, so that it be not a taking 
from the person, though nominally breaches of the peace, are not suffi- 
cient to forfeit a recognizance to keep the peace ; for the breach must 
be done or intended to the person or in terror of the people. But 
a recognizance of good behaviour will be forfeitt'd by going armed 
with great numbers to the terror of the people, or speaking words 
tending to sedition, and also, as is said, for such actual misbehaviours 
as are Intended to be prevented by such a recognizance, but not 
for barely giving cause of suspicion for what perhaps may never 
actually happen. 

It appears, however, to be agreed, that no assault or other act 
will constitute a breach of either recognizance, if it were justifiable, as 
in defence of one’s self, or of a wife, child, apprent ice, or servant. 

To obtain sureties to keep the peace, the party requiring it must 
swear to a fear of present or future danger, and not merely to a battc'ry 
or trespass or any breach of the peace that is pasty excepting as a 
legitimate ground for icaring future injurj", which fear must always 
be stated. And a husband or parent mi^y require such sureties against 
a threatened injury to his wife or child ; but not a master in respect of 
threats to his servant; nor any one, by virtue of the general act, for 
threats of injury to cattle, goods, or land. Threats by letter or writing 
to burn or destroy houses, outhouses, barns, stacks of corn, or grain, 
hay, or straw, and other threats, are provided for by the statutes 
4 Geo. IV. c. 54, J 3, and 7 & 8 Geo. IV. c. 29. 

In general, the application should be made to a neighbouring magis- 
trate, or in case the sessions of peace are then holden, directly to the 
court of sessions, unless in the case of a peer. 

The articles before magistrates at sessions should be upon oath, or 
the affirmation of a Quaker, stating fully all the facts. The justices or 
court of sessions are then to issue a warrant to bring the party charged 
before them. The recognizance may be for a certain time, as for two 
years, or generally, for any indefinite time. If the party refuse to find 
the sureties, he is, by the terms of the justice’s commission and the 
statute, to be committed. If so committed, the warrant must express 
the cause, and show on the face of it that it is a good one. 

If the party required to find sureties be a peer, or the magistrates 
refuse to interfere, or if the case be of sufficient importance, application 
may be made to the Court of Chancery or to the Court of Queen’s 
Bench ; but the statute 21 J ac. I. c. 8 enacts, that process of the peace 
or for good behaviour shall not be granted but upon motion in open 
court, and declaration in writing and upon oath, to be exhibited by the 
party desiring such process, of the causes for which such process shall 
be granted ; the motion and declaration to be indorsed on the back of 
the writ ; and if it afterwards appear that the causes are untrue, the 
court may order costs to the party grieved, and commit the applicant 
till they be paid. 
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The Court of Queerfs Bench may require a recognizance with sureties 
to keep the peace for any term of years (which they may afterwards 
reduce), or generally, in which case it continues during life; and 
where the party required to give the security is aged or ill, or at a 
elistance, the court will authorize, and by mandamus command, local 
justices to take the recognizance, specifying the form. 

The chancellor may award precepts and take recognizances of the 
peace ; and upon oath and proceedings regulated by the before-men- 
tioned statute and supplicavit, he is expressly authorized to require 
sureties of the peace. But sureties in that court are not so frequent, 
unless when connected with some pending proceeding; many instances 
of that proceeding are, however, to be found. 

It is principally on the part of a wife against cruelty and personal 
injury from a husband that articles of the peace are cxliibited. Where 
such an application is founded on good ground, it is considered so 
necessary, that an attorney employed by the wife may even sue the 
]msl)and for his fees. Generally speaking, when by a long course of 
cruelty on the part of the husband reconciliation becomes hopeless, a 
suit in the spiritual court for a divorce and alimony seems the more 
j)ermanent and preferable remedy. 

ly. Relief fuom Imprisonment by Habeas Corpus. — When 
a jiarty continues imprisoned, whether legally or illegally, he may 
(except in certain cases of the highest crimes, as treason or capital 
felony, whicli are not bailable) obtain an investigation of the cause of 
imprisonment by issuing a writ of habeas corpus, returnable immedi- 
ately before the chancellor at any time, or one of the superior courts 
(usually, in criminal cases, the Court of Queen’s Bench) in term time, 
or now before one of the judges or barons in vacation, who will there- 
upon, if the imprisonment be illegal, immediately discharge him, or, 
when legal (unless in the excepted cases), bail liini on his finding ade- 
quate sureties to be forthcoming at a future time to receive his trial. 

The 31 Car. II. c. 2 requires that the writ shall be obeyed immedi- 
ately. It (uiacts, that any person committed or detained for any crime 
(unless for felony or treason, plainly expressed in the warrant of com- 
mitment), or any one on his behalf, may, in vacation time, complain to 
the chancellor or lord keeper, or any one of her majesty’s justices of 
Queen’s Bench or Common Pleas, or barons of the Exchequer, who, 
upon view of the copy of the warrant of commitment, or upon oatli that 
it has been denied, is authorized and required, upon request made in 
writing by such person or any one on his behalf, attested and sub- 
scribed by two witnesses who were present at the delivery of the same, 
to award and grant a habeas corpus to the delivering officer returnable 
immediately, and who is to return the same w ithin the time prescribed ; 
and the judge, within two days after the party has been brought be- 
fore iiim, is to discharge the prisoner, taking his recognizance with 
sureties for his appearance in the pi’oper court, unless it shall appear 
that the prisoner has been imprisoned on legal process, order, or war- 
rant, for a matter or offence not bailable. 

And the 50 Geo. III. c. 100, reciting that the above-mentioned act is 
confined to imprisonments for supposed crime, extends the power of issu- 
ing a writ of habeas corpus in vacation," and enacts, that where any 



982 


Preventive Remedies: 


person shall be confined or restraiii(?d of his liberty othernme than for 
some criminal or supposed criminal matter, and except persons impri- 
soned for debt or by process (?*. e. legal process) in any civil suit, any 
judge or baron shall, ‘‘ upon complaint made to him by the party so 
confined or restrained, or on his behalf, if it shall appear by affidavit 
or affirmation that there is probable and reasonable ground for such 
complaint, award in vacation time a writ of habeas corpus ad suhji- 
ciendunij returnable immediately;*’ and that, although the return to the 
writ should be sufficient, it shall be lawful for the judge or baron to 
examine into the truth of the facts set forth in such return by affidavit 
or affirmation, and to do therein as to justice shall appertain ; and if the 
propriety of the imprisonment shall appear doubtful, he may in vacation 
refer the matter to the court in the next term, and take bail in the* 
mean time. But the couit in term time, or a judge in vacation, should, 
in case the imprisonment be manifestly illegal, discharge the party, 
or bail him. If the party have omitted to apply for two whole terms, 
then he is not entitled to a habeas corpus returnable in vacation. The 
act also contains regulations for compelling expeditious proceeding to 
trial in cases where the party is legally imprisoned. 

The application must be grounded on affidavit of a probable rea- 
sonable ground for the complaint, and that it is made by or on the behalf 
of the person imprisoned; and upon such affidavit the court will 
exercise their discretion whether the writ shall or shall not issue. 

If it appear, as well from the return as from the accompanying dej)o- 
sitions and proceedings, that no offence whatever has been committed, 
and that there is no ground for the imprisonment, it should seem that 
the court w’ould at once discharge the party without requiring any hail. 
So if there has been delay of prosecution of a criminal case beyond the 
time mentioned in the act, the court will, in general, immediately dis- 
charge the prisoner on bail ; but not if the trial has been delayed on 
account of the absence of the- prisoner’s witnesses. 

The application for a habeas corpus must be made by or on the 
oehalf of the person committed or detained, confined, or restraineti, and 
upon his written request attested by two witnesses. 

An alien enemy cannot have this w'rit, the relief being in that case 
by application to the secretary at w^ar; but, in general, any other alien 
may have this writ, if restrained of his liberty. 

A person committed for contempt by the house of lords or commons 
is not within the act ; nor, as has been said, a person committed by a 
rule of court. But, in general, any person illegally imprisoned, even 
.n a mad-house, may by this writ obtain his release. 

A married woman may, when there are articles of separa tion between 
her and her husband, and she is afterwards confined by him, recover 
her liberty by this writ, upon her own application ; but the affidavit 
must show that the application is at her instance, and unless that ex- 
pressly appears the courts will not interfere. And it has even been held 
that if a husband apply for a habeas corpus to bring up his wife, his 
affidavit must state that she is detained against her will. 

If a married woman is so closely confined and ill-treated by her hus- 
band as to preclude all access to her, or she is too weak in body 
and mind to obtain an affidavit from her, and she is suffering in 
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health and in danger of her life, it is probable the court, on the appli- 
cation of a third person, would order that a physician or apothecary and 
other proper persons should have access to her. 

In the case of an infant child, the father may have this writ in the 
first instance, upon his own adidavit that his child has absconded with- 
out his consent. A child may, on his own application, have this writ, 
as any other individual. And he may have this writ in case of cruel 
or personal ill-usage from his parent; though in general, if he have 
property, it is better to make him a ward in chancery, where his inter- 
ests can be better protected than at law. A guardian may recover his 
ward by petition to the court of chancery, without a habeas corpus. 

In the case of an infant apprentice, there must be an affidavit that 
h(^ is detained against his will, and the court will not issue the writ on 
the mere application of the master. If an apprentice has enlisted in 
her majesty’s service, whether in the army or navy, or in the East India 
service, the Mutiny and the Marine Mutiny Acts prescribe the punish- 
ment and the course of proceeding to be observed by the master. 

The course formerly was to bring up the party into court in all cases, 
however great the distance ; but of late, where the court thinks fit, upon 
hearing affidavits of poverty or inability to travel, they will grant a rule 
to show cause, and decide upon motion w^hether the party shall be dis- 
charged or bailed, and if the latter, will direct the bail to be taken 
before a magistrate in the neighbourhood. 

In modern practice, an application to the chancellor is seldom made 
under the statute of the 31 Car. II., or at common law, except in cases 
depending in his own court, for the ordinary purpose of commitment, or 
of changing the custody. 

In some cases, where a bankrupt contests the legality of his commit- 
ment, he may, it seems, petition the Court of Review for his discharge 
or re-examination, or he may be brought up by habeas corpus before 
the lord chancellor. ^ 

But, besides the mode of relief from illegal imprisonment by writ 
of habeas evrpus, there are numerous cases where by particular acts 
of parliament, or by the practice of each court, a paity may be 
discharged on motion, and sometimes by mere application to a judge; 
as in the case of an arrest of an ambassador or his servant, or a certi- 
ficated bankrupt, or a discharged insolvent, or where a person is ar- 
rested whilst attending a court of justice either as a counsel, party, 
or witness. In these cases, in general, the writ is not necessary, and 
the party may be discharged on affidavit and motion, or sometimes by 
summary application even without affidavit, upon the mere undis- 
puted statement to the court or the judge sitting at nisi prius at the 
time the illegal arrest was made. 

V. Preventive Remedies by Application to the Superiok 
Courts. — These are, first, to courts of law^, and secondly, to courts 
of equity. The former are few, compared with the latter, which are of 
great variety. Indeed, in modern times the preventive proceeding in 
equity by bill and injunction has been found so summary and salutary, 
that at present recourse is scarcely ever had to any of the ancient 
specific common law remedies. 

* Exp. Jones, 4 Dea. & Ch. 
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Writ of Injunction. — Courts of equity have a very extensive, 
expeditious, and summary jurisdiction by writ of injunction^ founded 
on a bill, to prevent, and sometimes virtually to remove, most private 
injuries and public nuisances. An injunction is a writ of two kinds; 
the one remediaji, the other judicial ; tne former to prevent injuries, the 
latter to enforce a decree for specific performance. 

The former may relate to proceedings in other courts, or, as uncon- 
nected with legal proceedings, may be to restrain the indorsement or 
negotiation of bills of exchange and promissory notes, or the sale of 
land, or the sailing of a ship, or the transfer of stock, or the alienation 
of a specific chattel ; to prevent the wasting of assets or other property 
pending a litigation ; to restrain a trustee from assigning the legal estate, 
or any party from setting up a term of years ana thereby precluding 
the trial of the real right ; to restrain assignees from making a divi- 
dend ; to prevent a party from removing out of the jurisdiction, or from 
marrying or having any intercourse with a ward, or even parent, which 
the court disapproves of; to restrain the commission of every species 
of waste to houses, mines, or timber, or any other part of the inheritance; 
to prevent the infringement of patents and the violation of copyriglits, 
either by publication or theatrical representation ; to suppress the con- 
tinuance of public or private nuisances; and, by the various modes of 
interpleader, to restrain vexatious and multifarious suits, or to quiet 
possession before or pending suit or after decree, or to stop the ])ro- 
gress of other vexatious litigation. These are the principa l instances of 
the interference of courts of equity to prevent injustice. And, in fact, 
their powers are so extensive, that almost any thing, upon a proper 
statement, may be done by injunction. 

The principle upon which the courts interfere is, that if the party 
were allowed to proceed in his wrongful act, an action might afford but 
an imperfect remedy for the injury, the damages might be incapable of 
complete proof, the injury might be to an incalculable extent, or the 
wrong-doer insolvent and unable to make compensation. The pro- 
ceedings, in many of these cases, as in those of waste and piracy of copy- 
rights, besides preventing the wrong-doer from future waste or injury, 
compel him to keep and render an account, and make compensation 
for the past. And although the coui’t will sometimes refuse to grant 
an injunction in the first instance, on the ground that the right is 
doubtful, directing that to be tried at law, yet they will frequently com- 
pel the defendant in the mean time to keep an account of his sale and 
profits if the subject requires it, and, in case the decision should be 
finally against him, to render the same, and pay what is just. 

Courts of equity will not, however, interfere to prevent the commis- 
sion of a crime, excepting to restrain a libel upon an infant (who is 
under the peculiar protection of courts of equity), and excepting such 
cases of public nuisance as are more particularly injurious and danger- 
ous to particular individuals in the neighbourhood, and also constitute 
private injuries. 

In some very few and urgent cases an injunction will be granted 
upon petition and affidavit. But, in general, the proceeding to obtain 
an injunction must be by first filing a bill (except to stay waste or 
proceedings at law), stating the cause of complaint and praying the 
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interposition of tlie court, and an injunction should be specially- 
prayed. But immediately Jifter the bill has been filed, upon proper 
affidavits and a motion ex parley even before the defendant has been 
served with process on the bill or knows of any proceeding, an injunc- 
tion (technically called a special injunction) may, in cases requiring 
immediate interposition, be obtained immediately. The cases in which 
the court usually interferes thus summarily are those of irreparable 
waste, plain nuisance, infringement of a clear copyright, forcible entry, 
wasteful trespass, executors wasting assets, and danger of a bill being 
unjustly negotiated. 

In cases where an injunction will not be granted ex parte, or with- 
out hearing the other party, the practice is to file the bill, and then 
serve a subpoena to appear; and after the appearance and notice 
thereof, the complainant files his affidavit of facts, and then serves 
notice of motion for an injunction, upon which the affidavits in oppo- 
sition must be filed before the sitting of the court on the day named 
in tlie notice of motion. Briefs are delivered to the counsel for the 
complainant and the defendant, stating the affidavits of each party. 
The proceeding then frequently stands over for some days before the 
threatened motion is made ; and if so, then, pending the delay, each 
party may file further affidavits, giving notice thereof. At length the 
motion is made, and whether an injunction be granted or refused, the 
defendant may afterwards be required to file his answer, and the case 
may be finally decided on the bill at the instance of either party. 

When a bill prays an injunction, if the defendant does not put in 
his answer to it within eight days after the filing of the bill, the plaintiff 
is entitled as of course to his injunction nisi, which, on putting in his 
answer, the defendant may move to dissolve ; and if he then succeed, 
and the main object of the bill is thereby frustrated, the suit very sel- 
dom proceeds any further, except in regard to dismissing the bill, unless 
the truth of the answer can be disproved by the plaintiff ’s evidence. So 
the plaintiff may ground his motion for an injunction upon the merits 
confessed in the defendant’s answer. 

An injunction in general only operates in personam, that is, to attach 
and punish the party if disobedient in violating the injunction. Where 
the party is in contempt for breach of the injunction, the practice is, 
to give notice of a motion that the defendant may stand committed 
for breach of the injunction, which is moved upon affidavit of the 
service of the injunction and of the contempt. But where the injunc- 
tion is in the affirmative, as to yield up, quiet, or continue possession 
of houses or land, there it has been long established that the court 
will not only commit the party for his contempt, but will isssue a writ 
of assistance to the sheriff to put the complainant into possession. 
After recovering at law upon a writ of dower or in ejectment, if the 
possession be withheld, or disturbed after it has been delivered, pro- 
ceedings may in some cases be advantageously had in a court of 
equity. 

There yet remain to be considered some other preventive remedies 
in courts of justice connected with suits, and of great practical im- 
portance. T)iese are principally, 1. Bills and writs of ne exeat, to 
prevent persons from leaving the kingdom to avoid payment of an 
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equitable debt; 2. Bills to perpetuate testimony; 8. Bills to restrain 
or qualify actions in courts of law and other courts; and 4. Bills of 
interpleader. 

Writ of Ne Exeat Regno. — ^When there is a leaal debt of 20/. 
or upwards, and the creditor can show, upon affidavit, to the satisfaction of 
ajudgeofoneofthe superior courts of common law, that there is probable 
cause for believing that the debtor is about to quit the country, he may 
cause him to be arrested and give bail. But there are many equitable 
and ecclesiastical claims, in respect of which either no proceedings can 
be had at law, or at least no arrest. The court of chancery or the 
master of the rolls, therefore, will, in cases where bail cannot be required 
at law, issue a writ of ne exeat regno, which requires the party to find 
sureties in the nature of equitable bail, that he will not quit the kingdom, 
or go into Scotland or Ireland; and this is extended also to common 
law debts, when they constitute matters of account. 

The demand for which a ne exeat may be issued must in general be 
equitable, and not legal, excepting in the case of an account. It must 
be completely due, and must be such a debt that the sum to be marked 
on the WTit may be ascertained. 

The affidavit of a threat or intention to go abroad must be positive, 
not upon information and belief; but the court acts on evidence of 
intention to go, without regard to denial. No notice of motion for the 
writ need be given, for that might defeat its object; but a bill must be 
first filed. 

Bills to Perpetuate Testimony are also in the nature of a pre- 
ventive remedy to prevent loss of evidence in case of any vested 
interest, but wliich cannot be immediately litigated, because it is in 
remainder or reversion pending an estate for life or years, or where the 
evidence will be important to resist a claim which may afterwards be 
litigated ; but it has been doubted whether chancery has jurisdiction 
to entertain a bill to perpetuate testimony in case of a claim to a dignity.' 
A bill of this description is proper whenever a person has a vested 
claim or defence, which by the death of a then living witness he might 
hereafter be unable to establish. But the bill must always show that 
the party filing it cannot immediately bring his action, or compel, his 
opponent to bring his action to try the right, or it will be demurrable. 

The witness expected to die must be old and infirm, and usually of 
the age of seventy years ; and it has been proceeded upon in other 
cases where there has been only one witness living. But the defend- 
ant’s costs of such a bill must be paid by the application. It should 
seem, on principle, that when a claimant has no immediate power to 
commence a suit, or where a party would properly be defendant in any 
proceeding, and has no power to compel the creditor or claimant to 
sue immediately, it should be allowed immediately to examine wit- 
nesses conditionally, even when much younger than seventy years old. 
But this proceeding, it is said, is not in general favoured, and is con- 
sidered as open to great objection. The recent act 1 Wm. IV. c. 22, 
enabling the courts to examine witnesses on interrogatories, only applies 
when un action is actually pending; nor can a commission to examine 
a witness be obtained in a court of equity until a suit in which he is to 
be examined has been actually commenced 

* The 5&G Vic. c. 69 has been passed for enabling such bills to be filed ; and the 
attorney general may be made defendant therein when the crown is concerned. 
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CHAPTER III. 

SlemtDrird to compel SbytcilEc ffteUef or IPrrformatttr. 


We will now suppose that an injuiy or breach of contract is com- 
plete, and that the party injured would prefer specific relief ov perform- 
ance in preference to mere compensation in damages or punishment. 

1. Writ of Mandamus. — We have seen that the specific remedy for 
false imprisonment is a writ of habeas corpus, or summary application 
for release from imprisonment. But there are some few private rights, 
principally of the person, the violation of which may be remedied 
or their specific enforcement secured by the writ of mandamus, which 
commands the completion or restitution of the right. The power of 
issuing a writ of mandamus belongs exclusively to the Court of Queen’s 
Bench, and it may be compared to a bill in equity for a specific per- 
formance. It is used, however, by that court principally for public 
purposes, and to enforce the performance of public rights or duties. 
If there be a public duty to enforce, then the writ may be directed 
to the inhabitants of a parish, in case there be no standing officer. 
It, however, operates in affording specific relief and enforcing some 
private rights when they are witliheld by a public officer. 

This writ is only issued where the party has no other specific remedy; 
and for that reason the court refused a mandamus to a bishop to license 
a curate, because the latter had another specific remedy by quare 
impedit. And although in the case of a clear public right, if it be 
important, to prevent great and immediate public damage or incon- 
venience to many persons, that the court should immediately interfere, 
yet if the right or obligation be doubtful, the court will refuse the writ 
and leave the prosecutor to proceed by such /»ther remedy as he may 
have. It is entirely in the discretion of the court to grant it, and it is 
never done but with great caution. ■' 

The court will not interfere by mandamus after considerable delay, 
where the party applying for it has slept on his right, and allowed 
perhaps other rights to grow up. 

As respects the rights to offices of a public nature, and the duties of 
certain officers and personages standing in certain situations, the pos- 
session of the right on the one hand, and the observance bf the duty 
on the otlier, may be enforced by this writ of mandamus. 

1. As rf*gards ihe person : Where the attorney of a party imprisoned 
upon a capital charge had been refused by the visiting magistrates, in 
the exercise of their control over prisons under the 4 Geo. IV. c. 64, 
admission to the prison, so as to enable him to prepare his defence, the 
Court of Queen’s Bench issued a mandamus directing the magistrates to 
permit access. And whei^e a bankrupt had been finally committed by 
the commissioners for not satisfactorily answering, a mandamus was 
granted conditionallv to the commissioners to issue their warrant for a 

5 s 
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further examination, on a suggestion that the bankrupt was desiroua 
of disclosing his estate and effects. 

A mandamus may be obtained to compel the burial of a parishioner, 
though not to direct the precise place or mode of burial. 

So to compel the ecclesiastical judge to grant probate to the exe- 
cutor named in a will, or letters of administration to the husband of 
his wife's estate, unless the husband has done something to part with 
his right; and a mandamus for administration to the next of kin may 
be granted, notwithstanding a suit depending, if his consanguinity be 
not denied. 

The preliminary conduct of the party in obtaining the writ is par- 
ticularly important, as under the recent act 1 Wm. IV. c. 21, the 
costs of the application are in general in the discretion of the court, 
and if the party applying has acted courteously and properly, he may 
frequently avoid the payment of costs, though he fail in other respects. 

In the first place, the party claiming admission to an office or other 
right, and intending afterwards to endeavour to enforce his claim by 
motion for a mandamus, should frame a written and explicit notice of 
his claim, succinctly stating the grounds and reasons; which may 
be somewhat in the form of a notice of appeal against a poor rate or 
other objectionable proceeding. He should then, in the same notice, in 
a courteous manner require admission to the office or performance of 
the act within a reasonable time, naming a proper day and place, and 
requesting that if such be inconvenient to the party that he would ap- 
point another time and place. In the same notice it may be intimated, 
that in case of refusal to comply with the request, the party will be under 
the necessity of applying to the court as the only means of obtaining the 
right. At the same time, if a clear and positive opinion of counsel has 
been obtained in favour of the claimant, it will be a proper and candid 
measure to accompany the notice with a copy of such case and opinion, 
and request the party himself to lake advice. If, after such a pre- 
cautionary measure, the party should persist in his refusal, and the 
court shall afterwards think that he did so improperly, then, under 
their discretionary power, the court would probably make him pay, or 
not allow him costs, according to the circumstances of the case. 

At the appointed time there should be a second application in person 
to the proper officer, requesting admission &c. ; and this should be in 
the presence of one or more persons proper to join in an affidavit. And 
at all events, in case a personal interview or peremptory refusal to 
admit has not been obtained, it may be expedient to serve another 
notice referring to the former and the refusal or silence, and again re- 
quiring admission, and pointing out the loss or inconvenience that will 
result from continued refusal, and the necessity that will ensue for the 
expence of proceedings in the Court of Queen's Bench, and the power 
of that court over the costs. 

In the event of continued refusal, then one or more affidavits should 
be made on the part, of the claimant, fully and explicitly stating the 
nature of the office, and showing its duties and other facts essential to 
establish that it is of a public nature, and that the party has the right 
he claims. Where it is a corporation by charter, the substance as ap- 
plicable should be stated, and an authenticated copy must be produced 
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at the time of making the motion. The affidavit should also anticipate 
and answer every possible objection or argument in fact which it may 
be expected will be urged against the claim. A copy of the notice or 
notices previously served on the mayor &c. should be annexed and ve- 
rified, and the service of each, and the non-compliance with the notice, 
also sworn to ; and when any strong resistance is expected, any dis- 
putable or material facts should be corroborated by one or more re- 
spectable and e^erienced individuals. 

The proper amdavits having been obtained, the course in general is, 
upon pi’oduction of such affidavits, to move for a rule nisi, to show 
cause why a mandamus should not issue, though in some cases the 
rule would be absolute in the first instance, and the writ will immedi- 
ately be issued. When a rule nui has been obtained, then if no suffi- 
cient cause be shown, the party must submit, or a mandamus will 
issue, which will require either a return that the required act has been 
performed, or a formal and true return of an adequate excuse, which 
is traversable; and if ultimately no sufecient cause be shown, or the 
return be insufficient, a peremptory mandamus will be issued. 

With respect to costs : At common law, in general, after issuing the 
writ, no costs were to be paid or received, the king being considered 
the prosecutor, though, upon discharging a rule nisi for a writ of man- 
damus, the costs of the motion were in the discretion of the court. But 
by 1 Wm. IV. c. 21, § 26, in all cases of application for any writ of 
mandamus whatsoever, the costs, whether the writ shall be granted or 
refused, and also the costs of the writ if the same shall be issued and 
obeyed, shall be in the discretion of the court, and the court is autho- 
rized to order and direct by whom and to w hom the same shall be paid. 
This act it is which renders it expedient to be particularly cautious and 
courteous in the proceedings antecedent to the application. 

Some rights of persons may be particularly enforced by bill in equity, 
the extent and application of which will be presently fully noticed; 
and sometimes even more summarily, on petition and affidavit, 
although no cause be depending. Thus in some cases where the pro- 
perty is small, a guardian may be appointed to an infant, and main- 
tenance allowed, upon petition merely; but in other cases a bill must 
be filed. 

2. As respects moveable personal property. At law, the only specific 
legal remedies are to replevy, or to proceed by action of detinue^ There 
are very numerous cases of the inspection of documents rather of a 
public or general nature being enforced by mandamus, where the 
party applying does not claim any right to the possession, but merely 
requires an inspection, such as court rolls of a manor of which he is a 
copyholder. But a mandamus will not be issued, even at the instance 
of a tenant of the manor, to inspect the rolls for the purpose of sup- 
porting an indictment against the lord, even for not repairing a road 
within the manor ; because in a criminal proceeding it is a rule at law, 
as well as in equity, not to compel a party to furnish preliminary evi- 
dence against himself. 

Replevin is not (as until recently had been generally, but erroneously, 
supposed) confined to cases of wron^ul distress, but is an immediate 
summary remedy in all cases where mere has been a wrongful taking. 
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even by force, or in any manner otherwise than by process in execution ; 
and it should seem that even goods illegally detained may be replevied. 
And even in cases of distress for a poor-rate, it has been recently de- 
cided, that the sheriff is legally bound to grant a replevy. This is un- 
questionably the best specific remedy at law for the immediate return 
and securing of any moveable chattel. 

A court of equity will, upon bill filed, decree the specific delivery of 
certain chattels, which it is considered m^ be of peculiar value to the 
owner, perhaps much beyond their intrinffc value, such as heir-looms 
or title deeds ; and where, in case of a specific bequest of a chattel, the 
executor has refused his assent, a bill in equity to compel assent and 
the delivery of the specific article may be the only remedy. 

It should seem, that immediately after a bill has been filed, and upon 
affidavit showing the specific right, and the danger of the chattel being 
damaged or lost, an injunction or order to stay the disposal thereof 
will be granted. 

In other cases of pecuniary and other property, where there are 
joint- tenants, tenants in common, or partners, and there is fraud or 
danger of loss to any of the co-owners by the misconduct of the 
others, upon a bill filed, the fund will be ordered into court, or other- 
wise secured. But the mere existence of a strong temptation to abuse 
partnership effects is not alone sufficient; some actual or threatened 
abuse must be established. 

If a party is in possession of a void deed or instrument, which 
might thereafter be attempted to be enforced, a court of equity will by 
injunction restrain proceedings, and order the instrument to be delivered 
up. So although a deed or instrument be valid at law, yet if in equity 
it ought to be delivered up, the court will decree accordingly, unless 
each party has been guilty of fraud, and neither entitled to assistance. 
So a court of equity will enforce the delivery of a proper deed or other 
instrument in pursuance of a party’s contract. Under particular 
statutes, to prevent the expence of a formal suit, certain persons stand- 
ing in the situation of trustees may, upon petition, and without bill, be 
compelled to execute conveyances, or the conveyance may be dispensed 
with. 

II. Bills for Specific Performance. — The jurisdiction in equity 
by bill to enforce specific performance of contracts, and the delivery 
of accounts, and of other rights, may in some degree be assimilated to 
the jurisdiction at law of the Court of Queen’s Bench to compel specific 
performance of certain acts by writs of mandamus, but with this 
general distinction, that the latter remedy is usually confined to the 
enforcement of public rights or duties ; whereas the remedy in equity 
principally relates to the enforcement of private rights or duties. 

1. General Rules , — It is to be observed, that specific performance 
will not in general be decreed of contracts for the sale or purchase of 
mere personal property, such as timber, hops, and the like, where da- 
mages at law would afford sufficient compensation for the breach. 
Thus, if a party contract to deliver a certain quantity of corn or 
hops, or to transfer stock, and refuse to do either, the vendor may 
re^ily purchase the like articles elsewhere, and the recovery at law 
of damages for the breach of the contract, sufficient to cover any tern- 
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porary damage or advance of price, is considered an adequate com- 
pensation. To this rule, however, there are exceptions; and where a 
contract relating to personalty has been in part performed, and the 
purchaser has parted with his money, and then the vendor attempts to 
deprive him of the moveable chattels, or otherwise of the benefit of 
the contract, to a ruinous extent, we have seen that a court of equity 
will in effect decree a specific and complete performance, by injunction 
against the wrongful act^ the vendor; and we have seen many in- 
stances where a court of Equity will compel the delivery of a proper 
security or document in pursuance of a contract. 

Where also the subject matter of the suit is too small to be worth the 
dignity of the court, the court will not interfere,^ except in the case of 
heir-looms or the like, as already noticed. 

And a party cannot at the same time proceed at law for damages, 
and in equity for specific performance. 

As regards contracts in general, a court of equity will not decree 
specific performance, unless the obligation to perform the contract was, 
at the time it was made, mutual and reciprocally binding, as in the case 
of an infant or a married woman. Yet although a party filing a bill 
for specific peiformance had not himself signed the contract, yet he 
might sustain the bill against the party who had. But perhaps if an 
infant purchaser, after he has attained twenty-one, and whilst the con- 
tract is open, and before the vendor has expressed any dissent, should 
affirm the contract, or even file his bill (which might of itself be deemed 
such afiirmance), then his bill might be sustained. 

As to married women, it is clear, that if a husband should contract 
for the sale of his wife’s real estate, a court of equity will not decree 
him to procure her to join in a conveyance; and it should seem, on the 
other hand, that unless the vendor-husband has, whilst the contract is 
open, and before filing his bill for specific performance, procured his 
wife to concur and execute the conveyance, and levy a fine when 
necessary, he could not sustain his bill against the purchaser. But 
when an estate has been settled upon a married woman for her separate 
use, or when the legal estate is in trustees, specific performance might 
probably be enforced. 

So lunacy, weakness of intellect, and intoxication, tvhen procured 
by the opposite party, are objections to specific performance. 

With respect to the contract itself and its requisites, we must refer 
fhe reader to what has already been said on the subject. 

Courts of equity cannot, on behalf of a vendor, decree the perform- 
ance of one part of an agreement, leaving the other part unperformed. 
But a purchaser may sometimes have a specific performance in part, 
waiving the rest, and the defendant cannot object; but there are ex- 
ceptions to this rule. 

We have seen the necessity for contracts to grant leases, or to sell any 
interest in land, to be in writing, and signed by the parties to be charged. 
But in many cases where a contract has been imperfect in these 
respects, yet a substantial part performance, effected as such, will in 
equity entitle either party (whether he be the intended lessor or lessee, 

‘ See instances in Chit. Eq. Index, tit. Jurisdiction, 
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or vendor or purchaser), by bill in eqiwty, to compel the specific per- 
formance of the whole. It seems, that although an agreement for a 
lease lias been uncertain in some part of its terms, as that the rent shall 
be fixed by arbitration or by a third person, which has not been done, 
yet if the tenant has substantially occupied under the agreement, and in 
part performed it, the court will refer it to the master to fix the rent, 
rather than suffer it to be rescinded in toto. 

If it be established that any fraud is ii^utable to the vendor, or if 
there has been any mistake or surprise *at operates in conscience 
against his demand to have the contract performed, it is an answer to 
an application for specific performance. 

Fraudulent representations, or even wilful concealment or suppression 
of any material fact in the knowledge of a vendor or jiurchaser, although 
only to a small extent, will in general induce a couil of equity to refuse 
specific performance at his instance, though it miglit be enforced against 
him. Material misrepresentations of by-gone or supposed existing facts 
in obtaining any agreement will have this effect. 

Where a misrepresentation has not been fraudulent, then, in some 
cases, in order to deter a court of equity from granting specific relief, 
it must have been material, and of such an extent as substantially to 
vary the spirit of the contract; for if not so -material nor wailful, the 
court will compel the purchaser to complete the contract, .accepting 
only a compensation for the deficiency in quantity or value in the estate. 
But if a wilfully fraudulent misrepresentation be established even as to 
a small part of a contract, the party guilty of it is entirely precluded 
from asking for a decree of specific performance, even of a part of tlie 
contract, or even upon his waiving the part affected by the misre- 
presentation. 

But if the thing concealed or omitted to be stated was too trifling to 
affect the ground of the contract, or work any injustice, or affect the 
interest of the party, the courf would, notwithstanding such conceal- 
ment or omission, decree specific performance of the agreement. 
Where the agreement is of doubtful and suspicious character with 
respect to the fairness of the terms or mode of obtaining it, the court 
will not decree specific performance ; and though a length of time has 
elapsed, that, under circumstances, will not imply acquiescence. 

Supposing the party deceived has, before he discovered the fraud, 
taken possession and had a partial l^enefit from the contract, still, un- 
less there has been perfect Ifona fides on the part of the other party, 
he cannot, on account of such partial benefit, compel specific per- 
formance, but must seek his remedy, if any, for the temporary use of 
the property or other benefit, by another and different proceeding. 

Where the particulars of a sale by auction stated that the sale 
would be without reserve, and yet puffers were employed, specific per- 
formance was refused. Indeed the contract of sale would in that case 
be void at law as well as in equity. The statute imposing the auction 
duty allows a bidding by one person on the part of the vendor, though 
not by several. 

With respect to concealments, if a material fact within the know- 
ledge of the vendor or purchaser, and which, if communicated, would 
have probably changed or altered the terms on the part of one of the 
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parties^ be concealed, that fact will avoid the contract, and preclude 
the party guilty of it from sustaining a suit for specific performance. 

In these cases, especially of contracts of sales improvidently entered 
into by a trustee or assignee, though a court of equity may not go so 
far as to cancel the agreement, yet specific performance will be remsed, 
and the party who unjustly seeks it, will be left to his remedy at law. 

If an agreement be in part performed by a party after knowledge 
of the supposed fraud, smmrise, or mistake, then equity will compel 
specific performance of scFrriuch as can be executed, and it will be 
considered that he has waived the objection. 

The party against whom a contract is required to be enforced must 
not only have had legal competency and capacity to contract, but must 
also have duly exercised his faculties. Deeds improvidently entered 
into by persons uninformed of their rights will be sometimes set aside^ 
though obtained without any actual fraud or imposition. 

In general, mere inadequacy of price is not sufficient to induce 
the court to refuse specific performance, but there may and have been 
cases of such inadequacy, when so great as to form a ground even for 
cancelling a contract. 

The inability of a vendor to make a perfect title to the entire 
thing as agreed to be sold, may be principally of five descriptions. 

1. He may not be able to convey the entire interest in the estate sold. 

2. He may nbt be able to convey so large an estate in the property as 
proposed. 3. The objection may be to the quality of the estate as 
described. 4. He may not be able to make out a title to so much in 
quality. 5. The title itself may be imperfect. In the first, second, 
and fifth cases, it should seem that specific performance will not 
in general be decreed. In the third and fourth cases it may or may 
not with an abatement in price, but depending on other circumstances, 
as whether the deficient quantity was so material as to have influenced 
the intention of the purchaser in buying. 

We have seen that fraud in a very small respect will preclude a party 
from compelling the party deceived to perform the contract; but 
mistakes, if they do not affect the essence of the bargain, will not, at 
least in a court of equity, have that effect ; and upon making compen- 
sation for the difference in value, the rest of the contract may be spe- 
cifically enforced. 

There are other circumstances that may have arisen since the con- 
tract was made which may induce a court of equity to refuse a decree 
of specific performance. Thus, if it be discovered that an intended 
lessee has committed a felony, the court would not compel the intended 
lessor to execute a lease to him. 

As respects solvency y it has been decided that if a vendof become a 
bankrupt before the conveyance has been executed, the purchaser 
cannot be compelled to complete the purchase although no commission 
or fiat has been issued. But, in general, if a purchaser has become 
insolvent, and he or his assignees or representatives should tender the 
purchase money at the appointed time, and the vendor could return it, 
the general insolvency of such purchaser is wholly immaterial. But in 
an agreement for a lease, the covenants and stipulations to be observed 
by the intended lessee being matter of future performance during 
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the whole currency of the lease, his failure before a lease has been 
granted raises a substantial and reasonable continuing objection to the 
completion af the contract; and therefore his insolvency is a decided 
objection and bar to a bill for a specific performance; and the bank- 
ruptcy of a lessee constitutes ground for refusing the renewal of a lease. 
But as there may be exceptions to these cases, as where the assignees of 
the intended lessee offer adequate security, it seems improper to demur 
to a bill on the ground that the objection is^bsolutely a bar. 

The court willnot refuse a decree for a specific performance of a con- 
tract to grant a building lease, on account of the plaintiff (the intended 
lessee) having erected a brewhouse on land injurious to the lessor’s 
property, or having contracted to underlet contrary to the agreement 
for the lease. But it would be otherwise if the breaches were wilful 
and obstinate, or by the terms qf the agreement would have exhibited 
grounds of forfeiture. 

When there has been a change in any material circumstances, or 
alteration of the property referred to in the previous agreement, so that 
it could not be enjoyed according to the stipulations, the court wjll, in 
some cases, refuse to decree specific performance of any part of the 
stipulations. 

With respect to tenants and agreements for a lease, a different rule 
prevails; and although a lease has been executed, and afterwards the 
premises are consumed by fire, unless it be provided otherwise, tlie 
tenant continues liable to pay rent and perform the covenants, and could 
not obtain relief in equity ; nor could he even compel the landlord to 
expend the money insured in rebuilding; yet if the tenancy be only in 
^fieri, and the premises be materially injured by fire, or otherwise de- 
teriorated, without fault of the intended lessee, a court of equity will 
not compel him to accept a lease, or execute a counterpart. 

In general, gross delay in applying for a specific performance would 
induce the court to refuse its interference. But wlien nme is not of 
the essence of the contract, delay in applying for performance will not 
necessarily constitute an objection to a specific performance. Cases on 
this subject are very numerous. 

Particular Contracts which will or will not be specifically enforced, 
— Suits to compel the specific performance of a contract to marry have 
been expressly prohibited ; but specific performance of marriage articles, 
and all contracts of that nature, although relating only to the payment 
of money, will be specifically enforced in courts of equity, where the 
most adequate justice in those cases can be best secured. 

A clear and distinct contract to enter into a partnership in a trade 
or other concern for a certain term of years will be specifically en- 
forced, thdhgh in truth it is a mere chattel interest. But if by the 
terms of the agreement the partnership, were it actually commenced, 
would have no fixed duration or benefit, as if it be stipulated or under- 
stood that either party might put an end to it upon giving notice, there 
the court would not interfere. On the other hand, when, in consequence 
of the fraud or misconduct of one of several partners, the joint trade 
cannot be any longer carried on without hazard, the court will enforce 
dissolution by injunction and decree. And although in general a bill 
for an account against a partner should pray a dissolution, yet the 
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Court of Chancery will entertain a bill to compel specific and con- 
tinued performance by partners, and compel them to continue to act 
according to the provisions of instruments into which they have entered, 
when it is essential for the interests of the parties concerned that such 
partnership sliould continue. 

Equity will not decree specific performance of the most express 
agreement to rfar to arbitration''^ or to abide by the decision of a third 
person, unless before revocation a perfect award or decision has been 
made. But a bill will lie to compel specific performance of an award 
wh(;n the act to be performed is collateral to the payment of money, or 
where the party has received the money in consideration whereof he 
was awarded to convey. Although if the award direct any thing to 
b* : done respecting lands, the court will decree a specific performance, 
yet it wdll not execute an award for the mere payment of money. 

There is no general rule distinguishing contracts relating to person-- 
alty from those respecting realty ; and it now seems to he established 
that w’here the breach of a contract would occasion irreparable mis- 
chief, such breach, if affirmative, may be prevented by injunction, 
and if negative, by bill and decree of specific performance. It would 
further seem, that although where the damages which a party might 
recover at law must necessarily, from the nature of the case, be com- 
mensurate with the injury sustained, a court of equity will not interfere, 
yet specific execution of agreements will be decreed where damages 
would not answ er the intention of the party making the contract, and 
a specific performance is therefore essential to justice. 

We have seen that a court of equity will secure and decree the 
delivery of particular kinds of chattels, as heir-loonUy family piciiireSy 
title-deeds, specific hec/uestSf or other ju’operty in wliich a claimant 
may have a particular interest. And chancery will decree a specific 
chattel to be delivered up, w ithout measuring the value, wdien from its 
nature there can be no compensation by damages. But in an applica- 
tion to the court to stay the disposal of pei*sonalty, a specific right to 
the property must he show’n, as w ell as the danger of loss. 

So the specific performance of a covenant to indemnify may be de- 
creed, though sounding only in damages, upon the principle on w hich 
bills quia timet are entertained ; but this is not to be extended to a 
contract to pay an annuity not othcrw'isc secured than by personal con- 
tract, so as to compel the party, wffio has* engaged to pay, to give any 
collateral security for prospective payments, and to recover which the 
pai'ty entitled must therefore proceed only at law. 

A mere contract for the sale and delivery of any kind of goods, the 
usual and daily subject of purchases and sales, and w’hich might be 
readily and as conveniently obtained elsewhere, will not be specifically 
enforced. But there are exceptions to this rule ; as Avhen the non-delivery 
w'ould be productive of serious loss, or wffiere the purchaser has paid 
the price, and is justly entitled to the specific delivery. 

With respect to a purchase stock in the funds, the decisions have 
been contradictory. In one of the last cases it w as considered to be 
perfectly settled that equity will not enforce the s})Ocific performance 
of an agreement for a transfer of stock. But it has been recently 
decided that a bill may be sustained for the specific performance of a 

• See 3 Western’s Conveyancing, p. a.l Agar v. Macklin, ‘2 Sim. & Stii-I. 418. 
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contract for the sale of the stock of a foreifxn government (Neapo- 
litan stock), the bill praying the specific delivery of certificates relating 
to such stock, which gave the legal title thereto ; and the vice- 
chancellor was of opinion, that inasmuch as the bill prayed a delivery 
of the certificates, w hich would constitute the plaintiff the proprietor of 
a certain quantity of stock, the bill in equity would hold. But the 
distinction drawn in this case is very nice. 

Contracts for the purchase and assignment of a chose in action and 
delivery of the security may be enforced specifically in equity. And 
an agreement to divide equally whatever should come to either of two 
or more parties by the wiil of a third party will be specifically en- 
forced; and even a contract to bequeath by will, when founded on 
consideration, will be substantially enforced. 

A contract to grant an annuity may be specifically decreed, as in 
favour of a female whom the covenantor has previously seduced. 

No suit in equity is, in general, sustainable (except in cases of 
trusts) to compel the specijic payment of a sum certain, or a penalty 
secured by specialty or other contract ; but the remedy is in general 
only at law. But where a son promised to pay his father’s h^gacies 
if he would foi-bear to alter his will, such promise w as enforced in 
equity. 

Specific performance will be decreed of an agreement to sell the 
good-will of a trade, w hen accompanied with the exclusive use of a 
secret therein ; and a contract for the sale of the lease of a public-house 
and the good-wdll of the trade, licences, household furniture, and stock 
in trade at a valuation (wdiich liad been mad<*), w\as also decreed. 
But it has been considered tliat a sale of‘ a good-will merely w ithout 
some real pi operty could not be enforced in equity. And contracts of 
this nature will not, it is said, be enforced w ithout great caution and 
consideration.' 

We have seen that wdiere a party has agreed, though verbally, to 
give a valid security, and by mistake an insufficient security has been 
executed, invalid either at common law or from tlie insufficiency o^* 
the stamp, or varying from the intended terms, a court of equity w ill 
compel the execution and delivery of a proper security, according to 
the original intention of the parties. 

When the legal right of a party to maintain an action for damages 
m respect of breach of contract may be doubtful, sometimes a court 
of equity wdll on that account, without other reasons, decree specific 
performance. 

With respeet to real estates, covenants or contracts to repair, 
build, or rebuild a house or other erection, were formerly specifically 
enforced. But the more recent decisions appear to settle, that a 
suit for specific performance of any such covenant cannot now be 
sustained. Nor will specific performance of the ordinary covenants 
in a lease be enforced in equity. Equity, however, will execute a 
covenant in a building lease, that the lessee’s erection shall correspond 
w ith adjoining houses, pursuant to express covenant. 

An agreement to invest money in land, and an agreement to settle 
boundaries, will be specifically enforced, because damages in an action 
would not in either case effect the object of the grantee. 

‘ 1 here is no objoftion to the sale of the .eoodwi]! of a trader, or to the seller 
eTi:^a7in:f that he will iu>t niak'- le.e of it.- 13rvsoTi v. W'hitehead, 1 Stu. T\. 
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We sliall hereafter consider the practice in filing and proceeding 
upon bills in equity. 

The adjustment of an account at law is frequently attended with 
difficulties, and betv/een partners it can only be affected in equity, 
unless a balance has been admitted, or there has been an express 
covenant; and although between joint-tenants and tenants in common 
an action of account at law is sustainable, yet a court of equity has a 
more perfect jurisdiction, by compelling discovery on oath, and avoid- 
ing the difficulty and delay where the jccount comes before auditors in 
an action of account; and in almost all cases a bill is maintainable for 
this purpose. But after a decree to account, a party is not allowed to 
bring an action at law on the same subject. On such a bill the de- 
fendant is allowed on his own oath all payments uruh'r 40x. ; but then 
he must mention in his affidavit to whom, when, and for what he paid, 
and the whole so allowed must not exceed 100/. The plaintiff is 
not allowed any thing upon his own oath. If an account be sought by 
bill, and a balance should be reported due to the defendant, he may 
enforce payment under the decree, and both parties are so far con- 
sidered actors, that cither may revive. If the right at law be doubtful, 
an issue is directed, and if the right he. established the account follows; 
and in general, where the party cannot recover at law, a bill for an 
account is not sustainable. But the issue directed to be tried should 
be upon a question of right, and not to investigate the items of the 
account. 

As courts of equity will enfoi'ce the specific ]>erformance of certain 
contracts, so, on the other hand, they will prevent the specifie enforce- 
ment of some contracts and rights, and compel the party wlio seeks to 
enfoice the same to be content with the performance or deliverv of the 
thing really intended to be performed, as in case of bonds in j/enalties 
conditioned for tin? performance of some other act. But where the 
Mini named is not a penalty, but in the nature of stipulated damages, 
as 5/. per acre inereascMl ri.'ut for ploughing aiieic nt meadow, it will be 
otherwise. Courts of law, even in violence to the terms of a contract, 
M’ill frcqiK'ntly construe a sum expressly descijhed as stipulated da- 
mages to be only a jicnalry. 


CHAPTER IV. 

&f Zlrfmncrd to Sltbttratton« 

However imperfect and objectionable may be the mode of decidino- 
upon facts by a jury, it seems difficult to suggest a more satisfactory 
tribunal. The best-informed individuals so frequently differ in opinion 
upon questions of fact, that men naturally })rcf(‘r an open trial by jury, 
with d>o chance of a now trial, and of an appeal to a superior tribunal 
to a private decision liy an arbitrator. It is a natural desire of liti- 
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gating parties not to trust their case to the decision of a single arbitrator, 
or even of three; for if judges doubt, and even misapprehend the law 
or the facts (as is sometimes, though not frequently, the case) what 
confidence can be justly reposed in the opinions of men naturally 
supposed to be of inferior talent? Arbitrations, however, are often 
desirable. 

The principal instances of successful attempts to compel arbitrations 
will be found in the acts relating to Friendly Societies and Savings 
Banks, and for settling the disputes of labourers and servants in certain 
trades. So, disputes respecting seamens* magesy and certain claims 
for salvage, are to be settled by the award of magistrates. The first 
class of these cases relate to persons little able to sustain tlie expenco 
of formal litigation, and therefore it was even mercy to com]>el tlieni 
to adopt a summary mode of settling their disj)utes; and as to salvage, 
as ships might be detained whilst a formal suit in the Admiralty was 
deciding, a more expeditious remedy became essential for the interests 
of shipping and commerce. 

I. Preliminary Observations. — 1. When o Reference is proper. 
— Arbitration should be adopted in cases of long and intricate ac- 
counts, where, to obtain a clear understanding, it would be neces- 
sary to refer to numerous documents, and to make or explain calcula- 
tions, through which each of the twelve jurors in a jury box could not 
conveniently proceed, so as to form his own judgment. In siicli a case 
the whole cause might be referred in the first instance ; or the parties 
might agree to refer the matters of figure, and try the cause upon dis- 
tinct points of fact, that may be readily disposed of by a jury. So 
where ii would be impracticable or difficult to collect or keep togctlier 
several witnesses, as in disputes between neighbours respecting supposed 
nuisances by buildings or otherwise to ancient lights or watercourses, 
ways, or other property, where not only the rights ol'the parti(*s may be 
referred, and the damages, but also the question whether upon any and 
what terms, and subject to wdiat modifications, the alleged nuisance 
shall or shall not be continued. It w'ould also be proper in questions of 
right to small landed property. So, subjects of delicacy, unfit to be ex- 
posed to public investigation, especially between near relations, should 
be referred, unless some injury to character has been occasioned. 

But, on the other hand, in cases of calumny, requiring public con- 
tradiction or open apology, it would not be proper to reter to arbitra- 
tion; nor should a claim for comyiensation for criminal conversation l)e 
so referred, because the House of Lords requires the verdict of a jury an- 
tecedent to a divorce a vinetdo matrimonii. In general, matters of a 
criminal nature cannot be legally or effectually referred to arbitration, 
unless by permission of the court. Again, when one or more witnesses 
to an important fact would require strict cross-examination in j)ublic 
before a judge and jury, so as to elicit truth, it might be dangerous to 
refer to arbitration. So, where sureties, or bail in an action or replevin 
suit, are responsible, a reference without their concurrence will, in some 
cases, discharge them from liability. 

When the plaintift’ or defendant resolves to stand upon some strict 
legal right or objection, that may not accord with the apparently moral 
equity or justice of the case, then it would be injudicious to refer. 
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at least without expressly stipulating that if any legal objection, either 
to the evidence or the result, should be taken, then absolutely, that the 
party shall have the benefit of it, and negatively, that it shall not be in 
the discretion of the arbitrator to deny effect to it. In such a case the 
submission and rule of court must be express, not that the arbitrator 
shall be at liberty to state the facts or objections specially, but that he 
shall state the same if requested; and even then, sometimes, he may 
come to a conclusion that no legal objection is raised by the evidence ; 
so that in each particular case it will be essential to be cautious in the 
terms of the reference. 

2. Who may refer , — An infant or married woman cannot effectually 
refer to arbitration. One of several partners may bind himself, but not 
the others, by his submission. With respect to agents, in general, they 
must have express power to refer; but a power of attorney “ to act on 
his behalf in dissolving a partnership, with authority to appoint any 
other person he may think fit,’' will authorize the agent to submit the 
accounts to arbitration. At law, a counsel or attorney may bind his 
client by his consent to an order of nisi prius referring a particular 
case. And an attorney has an equal power to consent to an enlargement 
of the time for making the award. But the prudent course is always to 
have the client in court, and let him decide for himself. 

Executors should not, when claimants, refer to arbitration without 
the concurrence of creditors, legatees, and next of kin. When de- 
fendants, they would incur the risk of an aw^ard subjecting them per- 
sonally to liability, unless by the terms of the reference the power so to 
aw ard be carefully guarded against. Assignees of a bankrupt or of an 
insolvent debtor may refer to arbitration ; but unless done with the 
consent of creditors according to the 6 Geo. IV. c. 16, § 88, they are 
liable to be called on by any single creditor to show that they have acted 
w isely. Assignees and trustees should, in their submission to reference, 
cx})rcssly guard against personal liability. 

6. IJistinctums between References at Common Law and under tJie 
Statutes , — Agreements to refer are either at common law or under the 
statutes 0 6clb Wrn. ITT. c. 15, and 3 & 4 Win. IV. c. 42, § 39, 40, & 41. 
Tliose at common law may be cither verbal, or in WTiting not under seal, 
or by specialty, either bond or covenant, or by rule or order of a judge 
or of the court in w hich an action is depending. 

An aw ard, w hen made before revocation, was equally binding upon 
the parties at common law, whether it ’were made under a verbal or 
written authority. And an aw^ard so far changes the nature of an 
original claim, wdien for unliquidated damages, that it precludes a party 
previously entitled to sue from afterw^ards so doing, and compels him to 
confine his remedy to an action for the non-observance of the award. 

But unless the parties be bound by submission made a rule of court, 
they may, if no arbitrators have been named, refuse to appoint them, 
although they have expressly covenanted to refer; or they may, at any 
time before an award has been made, countermand the arbitrator’s 
authority, so as to render a subsequent award, after notice of the revo- 
cation, a nullity . The agreement to refer, also, is no bar to an action 
at law' or suit in equity; and in general a court of equity will not com- 
pel specific performance of a covenant to refer. 
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^ Hence when parties considered it probable that an arbitration would 
turn out unfavourable, they refused to appoint arbitrators; or, when 
appointed, revoked their authority. To remedy these defects, the 
statutes 9 & 10 Wm, III. and 3 & 4 Wm. IV. c. 42, § 39, 40, & 41, 
were passed, wdiich, especially the recent act, take away the power of 
revocation \vhere the reference has been under a submission made a 
rule of court, or under a rule of court or judge’s order or order of 
nisi prim in the fii*st instance, and enable the arbitrator to proceed 
ex parte and to compel the attendance of witnesses, and subject them 
to an indictment for perjury if they swear falsely. But still, wdiere the 
agreement does not contain any stipulation that the covenant to refer 
shall be made a rule of court, there is no perfect mode of enforcing the 
covenant. When, however, a proceeding by arbitration and aw ard is 
enjoined by a public act, then it may be enforced by mandarntfn ; and 
if an act direct that a claim shall be adjusted only by reference and 
aw'ard, a party proceeding by action would fail. 

The statute 9 & 10 Wm. III. c. 15, intituled An act for deterininiiig 
differences by arbitration,” recites, that “ it has been found by expe- 
rience that references made by rule of court have contributed much to 
the case of the subject in determining of controversies, because the par- 
ties become thereby obliged to submit to the award of arl)itrator.s, undin* 
the penalty of imprisonment for their contemjit in case they refuse sub- 
mission; now, for promoting trade, and rendering the awards of arbi- 
trators the more effectual in all cases for the final detcrniination of 
controversies referred to them by merchants and traders and others 
concerning matters of account or trade or other matters, it is enacted, 
that it shall and may be lawful for all merchants and traders and others, 
desiring to end any controversy, suit, or quarrel, controversies, suits, or 
quarrels, for which there is no other remedy but by personal action or 
suits in equity, by arbitration to agree that their submission of their suit 
to the award or umpirage of any person or persons should be made a 
rule of any of his majesty’s courts of record which the parties shall 
choose, and to insert such their agreement in their submission, or the 
condition to the bond or promise whereby they oblige themselves re- 
spectively to submit to the award or umpirage o f any person or persons ; 
which agreement being so made and inserted in their submission or 
promise or condition of their respective bonds shall or may, upon pro- 
ducing an affidavit thereof made by the witnesses thereunto, or any one 
of them, in the court of which the same is agreed to be made a rule, and 
reading and filing the said affidavit in court, be entered of record in such 
court, and a rule shall thereupon be made by the said court that the 
parties shall submit to and finally be concluded by the arbitration or 
umpirage which shall be made concerning them by the arbitrators or 
umpire pursuant to such submission. And in case of disobedience to 
such arbitration or umpirage, the party neglecting or refusing to perform 
and execute the same or any part thereof shall be subject to all the 
penalties of contempt of a rule of court where he is a suitor or defendant 
in such court, and the court, on motion, shall issue process accordingly ; 
which process shall not be stopped or delayed in its execution by any 
order, rule, command, or process of any other court, either of law or 
equity, unless it shall be made appear on oath to such court that the ar- 
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bitrators or umpire misbehaved themselves, and that such award, arbitra- 
tion, or umpirage was procured by corruption or other undue means/’ 

The second section enacts, “ that any arbitration or umpirage pro- 
cured by corruption or undue means shall be judged and esteemed void 
and of none effect, and accordingly be set aside by any court of law or 
equity, so as complaint of such corruption or undue practice be made 
in the court where the rule is made for submission to such arbitration 
or umpirage before the last day of the next term after such arbitration 
or umpirage made and published to the parties.” 

Tha 3 & 4 Wm. IV. c. 42, § 39, after reciting “ that it is expedient to 
render references to arbitration more effectual,” enacts, “ that the power 
and authority of any arbitrator or umpire appointed by or in pursuance 
of any rule of court, or judge’s order, or order of nisi prius^ in any 
action now brought or whicli shall be hereafter brought, or by or in 
pursuance of any submission to reference containing an agreement that 
such submission shall be made a rule of any of his majesty’s courts of 
record, shall not be revocable by any party to such reference, without 
the leave of the court by which such rule or order shall be made, or 
which shall be mentioned in such submission, or by leave of a judge ; 
and the arbitrator or umpire shall and may, and is hereby required to 
proceed with the reference notwithstanding any such revocation, and to 
make such award, although the person making such revocation shall 
not afterwards attend the reference ; and that the court or any judge 
thereof may from time to time enlarge the term for any such arbitrator 
making his award.” 

Section 40 enacts, that when any reference shall have been made 
by any such rule or order as aforesaid, or by any submission containing 
such agreement as aforesaid, it shall be lawful for the court by which 
such rule or order shall be made, or which shall be mentioned in such 
agreement, or for any judge, by rule or order to be made for that pur- 
pose, to command the attendance and examination of any person to be 
named, or the production of any documents to be mentioned in such 
rule or order; and the disobedience to any such rule or order shall be 
deemed a contempt of court, if, in addition to the service of such rule 
or order, an appointment of the tinae and place of attendance in obedi- 
ence thereto, signed by one at least of the arbitrators, or by the umpire 
before wliom the attendance is required, shall also be served, either 
togetlier with or after the service of such rule or order. Provided al- 
ways, that every person whose attendance shall be so required shall be 
entitled to the like conduct money and payment of expences, and for loss 
of time, as for and upon attendance at any trial. Provided also, that 
the application made to such court or judge for such rule or order shall 
set forth the county where such witness is residing at the time, or satisfy 
such court or judge that such person cannot be found. Provided also, 
that no person shall be compelled to produce, under any such rule or 
order, any writing or other document that he would not be compelled 
to produce upon a trial, or to attend more than two consecutive days 
to be named in such order.” 

Section 41 enacts, that when in any rule or order of reference, or 
in any submission to arbitration containing an agreement that the sub- 
mission shall be made a rule of court, it shall be ordered or agreed that 
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the witnesses upon such reference shall be examined upon oath, it shall 
be lawful for the arbitrator or umpire, or any one arbitrator, and he or 
they are hereby authorized and i*equired to administer an oath to such 
witnesses, or to take their affirmation in cases where an affirmation is 
allowed by law instead of an oath ; and if upon such oath or affirmation 
any person making the same shall wilfully and corruptly give any false 
evidence, every person so offending shall be deemed and taken to be 
guilty of perjury, and shall be prosecuted and punished accordingly.” 

4. IVho to be Arbitrators . — In selecting an arbitrator, it is scarcely 
necessary to suggest, that he should be free from interest or even bias, 
and in general not a near relative. If the parties, fully aw^are of the 
objection, constitute a party so interested their arbitrator, they will be 
bound by his decision. 

If the question in dispute be entirely matter of account, or a question 
of damages, then proper valuers may be appointed; but in general, as 
it is difficult to anticipate that some question of law, cither as respects 
the admissibility of evidence or otherwise, will not arise, it has been 
found that a reference to a barrister is more certain and satisfactory. 

It is always advisable, before the agreement or rule or order of re- 
ference is concluded, to ascertain whether the arbitrator will accept the 
office, or at least to provide for the contingency by specifying or his 
nominee or nominees, until an award has been perfected,” or such 
other person as shall be appointed in that behalf by the said court or 
any judge thereof.” 

In case the appointed arbitrators should refuse to accept the refer- 
ence, or at any time refuse to proceed further, then, unless the appoint- 
ment of another arbitrator has been provided for as suggested, the 
only course w ill be to proceed in the action or prosecution ; for the 
Court of Chancery has refused to compel an arbitrator to proceed, 
although he had accepted the reference and in part heard tlie case. 
In general, where a reference has become abortive without fault of the 
defendant, the court will not assent; and if he refuse to consent to a 
perfect appointment of an arbitrator, the only course is to proceed in 
the cagse, unless the appointment of a fresh arbitrator has been origi- 
nally provided for. 

II. The Practice and Law op Arbitration, — The next con- 
sideration is the practical mode of conducting an arbitration. 

1. Terms of the Submission , — The terms of submission or reference 
require much care ; and they should be well considered even before they 
may probably be proposed in court, especially w hen the party interested 
would wish any deviation from what are called “ the usual terms f wdiich 
means, that the costs of the cause shall abide the event, and that the 
costs of the reference and award shall be in the discretion of the arbi- 
trator; and in special jury causes it is usual to provide expressly that 
the costs of the special jury shall be in the discretion of the arbitrator.” 
The terms abiding the event” mean, that if the arbitrator shall aw^ard 
that the verdict shall be for the plaintiff, then he shall have the costs 
of the action, and vice versd as regards the defendant; and that as 
regards the costs of the reference and the aw^ard, the arbitrator may 
direct either party to pay the whole, or each to pay half ; or, to avoid 
the trouble and expences of taxation, that each party shall bear and defray 
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his own costs of the reference, and pay half the expences of the arbi- 
trator and of his award. In general, when the plaintiff or defendant 
is clearly right, it would follow that the whole should be paid by the 
opponent; but where both parties are in a degree to blame, then each 
ought to bear a proportion of such expence, and the award should be 
framed accordingly. 

The principal point to provide for, in agreements of reference, is 
against the power of revocation ; for which purpose the statute 9 & 10 
Wm. III. c. 15, § 1, requires that there should be an agreement in 
writing to refer the controversy ; and secondly, that such agreement 
should also stipulate that the submission of the parties shall be made 
a rule of a court of record. 

If the submission be by an agmt, or person acting on behalf of 
another party, care must be observed that the submission be framed 
accordingly, so as to avoid personal liability on the part of the 
agent. 

If executors refer, the submission should be so fi-amed as to protect 
them from personal liability unless they have assets. So assignees 
of a bankrupt should take care to provide that the sum awarded shall 
be only payable out of the assets, and not by them personally. And 
if several parties have distinct interests or liabilities, then it should be 
expressly provided that each shall only be separately liable for his own 
default, and not also for other parties. 

If it be intended to limit the powers of the arbitrator , and prevent 
him from making a general award, or to require him to state any facts 
or point of law, care must be observed to introduce express words in 
the submission to that effect. 

The other terms of reference are entirely matter of particular agree- 
ment, but frequently require much precaution and consideration. 

If the reference be directed by a rule of court or order of a judge^ 
it may be amended by inserting such omitted matters as were incident 
to the substance of the agreement of the parties ; but not so as to sub- 
stitute A for B as an arbitrator. 

2. Affidavit of the Execution of the Agreement or Deed of Jf?e- 
ference. — Although, in order to make the submission a rule of court, an 
affidavit of its execution may be made at any time after, and the making 
of such affidavit may be enforced, yet it is in general most prudent to 
obtain the same immediately after the instrument is signed. 

8. Making the Submission a Mule of Court. — As the statute speaks 
only of courts of record, it has been considered that the Court of Chan- 
cery (which is not, in strictness, a ^purt of record) is not within the act; 
but the second section of the 9 & 10 Wm. Ill, c. 15 imports that the 
legislature intended to include the superior courts of equity ; and, in 
practice, courts of equity have long assumed concurrent jurisdiction. 
In equity, as well as at law, a submission to reference may be made 
a rule of court as well after the award has been made as before. When 
the note of reference has been thus drawn up, upon showing the same to 
any officer who has arrested a witness or party whilst attending the 
arbitrator, he ought instantly to discharge tne person arrested. 

4. Appointment of Umpire. — If the arbitrators have power to ap- 
point another arbitrator or an umpire in case they should disagree, 

5 u 
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iliey may immediately, and before any disagreement, appoint their 
umpire ; and it seems better to make the appointment before any possi- 
bility of disagreement, as they are more likely to concur in such choice 
before than after disagreement. 

In general, the appointment of another arbitrator, or of an umpire, 
must be the result of the exercise of sound discretion, and not of chance, 
as by tossing up or drawing lots. But if the parties expressly or tacitly 
concur in such mode of appointment, or suffer subsequent proceedings 
before the umpire without protest, it will be too late to object. 

5. The Meetings, and securing the punctual attendance of Parties, 
— It was also advisable, and since the enactment in 3 & 4 Wm. IV. 
c. 42, § 40, would be necessary, in order to bring a party or w itness 
into contempt for his non-attendance before an arbitrator, to serve upon 
him, together with a rule or order therein mentioned, an appointment 
of the time and place of attendance in obedience to such rule or order, 
signed by one at least of the arbitrators, or by the umpire before whom 
the attendance and production of documents is required.’^ Upon the 
acceptance of the reference, the arbitrator should be required to appoint 
the first, and sometimes even the subsequent meetings . 

TJie 3 & 4 Wm. IV. c. 42, § 40, contains ample powers to enforce 
the attendance of witnesses, and care should be observed to take all 
proper measures, and in due time, to secure their attendance at such 
meetings, in the manner directed by the statute, viz., by obtaining 
a proper rule or order of a judge, commanding the attendance of the 
party and the production of documents, w hich must be described in the 
rule or order, and by further obtaining a written appointment of the 
time and place of attendance, signed at least by one of the arbitrators, 
if several, or the umpire, and that each of them be served in reasonable 
time before the meeting. There must also be a due tender of expences; 
and the witnesses cannot be required to attend more than tw o consecu- 
tive days, to be named in the judge’s order. 

6. Enlargement of the Time. — In general, by the terms of the 
reference, the arbitrator has particular and express power to enlarge 
the time for making his award ; and a power to enlaige, without ex- 
press limitation, enables the arbitrator to enlarge several times, and 
from time to time. This powder should be as general and comprehen- 
sive as possible; for if it be Qfecise and limited, it must be exactly 
pursued. ^ 

At the first meeting, or at least as soon as the arbitrator has ascer- 
tained the nature of the matters referred, if he find that by the terms 
of the rule or order, or agreement of reference, his powers are too 
limited, or it is essential for the purposes of justice that he should 
have power to decide upon all matters in difference, instead of deciding 

* An agreement to enlarge the time writing and ready to be delivered within 
for the making an award must contain a the time allowed, although not actually 
consent that it shall be made a rule of delivered. - Brown v Vawser, 4 East, 
court, otherwise no attachment will be 584. And it may be made upon the 
granted for not performing an award made fixed day. Knox v. Simmons, 3 Bro. 
under it. See 3 Western’s Conveyancing, C. C. 358. And it is to be considered as 
136. published when the parties have notice 

An award which is required to be made that it is ready for delivery on payment 
in writing and ready to be delivered at of the charges. See 3 Western’s Con- 
a specified time, is complete if made in veyancing, 132 
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only upon a particular cause and excluding an equitable set-off, he 
should, before he discloses the inclination of liis opinion on one side or 
the other, suggest to the respective solicitors the expediency of extend- 
ing his powers, so as to put an end to future litigation. 

7. Proceedings before the Arbitrator orUm'pire . — In most cases, 
it is considered most expedient for the arbitrator to observe the ordi- 
nary rules of evidence and law; and therefore the proceedings before 
him should in general be conducted precisely as in a court of Taw, viz., 
by first hearing the statement of the counsel for the party who has to 
establish the affirmative, with his evidence delivered vivd vocey avoid- 
ing leading questions, precisely as in court, and then the statement of 
the counsel for the opponent with his evidence, conducted in like 
manner ; and then, in cases of importance, the counsel on each side 
should make their observations on the whole case, on behalf of their 
respective clients. 

8. Enforcing the attendance of Witnesses and the production of 
Doewnents , — Any material witness may, on application to a judge or 
the court, be ordered to attend and be examined, upon his being served 
with the order or rule, and a duplicate of the arbitrator's appointment 
signed by him, and upon being duly tendered his reasonable expences 
eundoy niorando, et redeundo; and to produce any document in evi- 
dence w hich a witness could not in general withhold from a court and 
jury ; and if he be guilty of false swearing, he may be indicted for 
perjury. 

9. Swearing the Witnesses , — In cases of references at nisi priusy 
it is usual to swear all the witnesses then assembled to give evidence 
before the arbitrator. But if this has been omitted as to one or more 
w itnesses antecedent to the meeting before the arbitrator, the witnesses 
may he sworn before a judge, and x\\e jurats produced to the arbitrator. 
But since the recent act much expence may be saved and facility given 
under the 41st section, which enacts, that when in any rule or order of 
reference, or in any submission to arbitration containing an agreement 
that the sulmiission shall be made a rule of court, it shall be ordered 
or agreed that the witnesses upon such reference shall be examined 
upon oath, then the arbitrator may administer an oath to each witness, 
or take his affirmjition. 

10. Examination of Witnesses , — ]y is very generally provided in 
orders of reference, that the arbitrator shall be at liberty to examine 
the parties themselves; tliis, how^ever, is entirely matter of discretion. 
There is certainly no foundation for the common supposition, that under 
such a pow er a party has no right to require the arbitrator to examine 
him to give evidence in his owm favour, but only to expose him to cross 
examination. 

With respect to the nature of the evidence which the arbitrator 
should receive or act upon, it will in general be found that the rules of 
evidence have been wisely settled, and are best calculated to elicit 
truth ; but there are exceptions, or at least disputed points. But when 
the arbitrator is a barrister, the court will not, unless he was expressly 
restrained in his powers, set aside his award on account of his naving 
resolved to admit evidence not in point of law admissible on a formal 
trial, or of having heard an incompetent witness. 
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11. 3fode of taking the Evidence . — ^The evidence, when any case 
of perjury is apprehended, should be carefully taken down in writing 
in the form of questions and answers ; and, when concluded, the wit- 
ness should read over the same, and be asked by the arbitrator whether 
he would wish to add any thing 5 and the further questions and answers 
should also be written down ; and then the witness may as well sign 
the statement. 

12. Revocations in Fact or Law. — In cases not within the act, 
although an award after notice of revocation would be invalid, yet if 
there has been a mutual agreement, bond, or covenant to submit to 
arbitration, and abide by an award to be thereupon made, it is clear 
that upon proof that there was a debt or damages to a certain or as- 
certainable amount justly recoverable, and which probably would have 
been awarded, the same sum would probably be recovered from the 
party revoking and his surety, in an action upon the contract of sub- 
mission, assigning the revocation as a breach thereof ; and probably, 
upon stating the payment of costs and expences occasioned by the revo- 
cation as special damages, those also would be recovered. 

It will be observed, however, that the recent statute 3 & 4 Win. IV. 
c, 42, § 39, does not absolutely prohibit a revocation, but only requires 
tlie leave or sanction of the court or judge to such a proceeding. And 
as before, so still since the act, there may be cases where perhaps even 
without previous leave a revocation might be given eftect to, although 
in all respects the submission were perfect under the act ; as if the 
arbitrator should act partially or otherwise improperly. 

The marriage of a woman pending a reference would not prevent an 
arbitrator from proceeding. 

The death of either of tlie parties is in law an implied revocation of 
the power to proceed, unless it be expressly or impliedly provided other- 
wise. The law upon the subject of revocation by death has been re- 
cently fully examined in the privy council ; and it was held, that an 
award is invalid if one of the parties to the reference should die before 
it was made, unless the heir or representative of the party has been 
expressly named in the submission. 

The bankruptcy of either party is not necessarily a revocation of 
the arbitrator's authority to proceed and make his award, at least so 
as to bind the bankrupt and his opponent. But in case the assignees 
should, before the award has bftn made, give notice of their dissent to 
any further proceeding in the reference, or if they should forbear to 
attend the arbitrator, it would seem that a subsequent award would 
not be conclusive against the estate; though if the assignees should 
adopt the arbitration, they will then be bound by the award. 

13. The Award . — The award must strictly pursue the power, or it 
will be void, even in respect of a slight informality ; as where the sub- 
mission required an award under hand^ and the award was not signed, 
though under seal. 

On the other hand, an arbitrator must, when all matters in difference 
are referred to him, take care by his award, either in terms or in 
effect, to decide upon all matters of claim that are brought before 
him, and which are to any extent tenable ; and must not, because a 
claim has been admitted before him, or because the parties have not 
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pressed or even requested him to arbitrate upon the subject omit to 
notice or include it in his award. 

If by the terms of the submission it is compulsory on the arbitrator 
to award separately upon each claim, and to state therein whether he 
determine for or against the same, his award must be framed accord-* 
ingly, or it will be void. 

Although, in general, an award absolutely that a party shall do a 
thing which is impossible is altogether void, yet if it also give the 
party an alternative which he can perform, it would be otherwise. 

The award must be certain^ chaVy decisivey and final. 

Where upon reference to a surveyor of a cause and all matters in 
difference, he awarded that the defendant had overpaid the plaintiff 
34/. this was held insufficient to entitle the plaintiff to enforce the 
award by attachment. The best course, when the submission so au- 
thorises, is for the award not only to order payment on a named day, 
or on request, but also to direct what judgment shall be signed as a 
security. 

14. Fees . — The fees of an arbitrator or umpire should be moderate, 
and commensurate with the actual trouble and time consumed. When 
there have been briefs or statements of moderate length to read, the 
arbitrator’s usual fee is five guineas for the first meeting, and three 
guineas for every subsequent meeting of two or three hours’ duration; 
and if the award itself should occupy much time in considering and 
framing, then a moderate fee for that trouble is added. TJhe bar- 
rister’s clerk names an aggregate sum, which is to be paid b^ore the 
award is taken away, or its contents even known ; and a small fee of 
five or ten shillings for each meeting is expected by such clerk. The 
best course, when the sum demanded is obviously and enormously 
unreasonable, would be, to make a short affidavit, stating the time 
and trouble of the arbitrator, his charges, and his clerk^s refusal to 
deliver the award unless the sum be paid, and then to apply for a 
summons why, on payment of a named reasonable sum, the arbitrator 
and his clerk should not deliver the award. 

In causes of small importance, or when the mere quantum of da- 
mages is referred to a barrister, and there is little probability of the 
necessity for any motion to set aside the award, it is usual, in order to 
save the expence of a formal awarj^ on stamps, to take the verdict 
generally for the damages in the declg.ration, with an authority to a 
named counsel to certify the amount; and in that case, after hearing 
the witnesses precisely as in an ordinary reference, he will return his 
certificate to the judge’s marshal, in order that he may enter the ver- 
dict accordingly. 

In general, when an award has been delivered by the arbitrator as 
his award, he \b functus ofiUciOy and cannot afterwards alter it, even to 
correct a mistake, unless the parties will concur. The court cannot 
interfere to alter the terms of an award in order to make them con- 
sistent with the submission, even where the submission to arbitration 
gave minute directions for the course to be pursued by the arbitrator. 
Hence the greatest care should be taken in drawing up an award. 

15. Setting aside Awards . — If the submission cannot by its terms 
be made a rule of court, then the only course will be to resist an action, 
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or to Hie a bill in equity, though the grounds are but few upon which 
relief can be obtained ; and if the award be seemingly upon the face 
of it correct, relief upon the merits or facts can rarely be obtained, 
except indeed in cases of fraud or grossly corrupt or irregular mis- 
conduct of the arbitrator. 

Where the submission has been made a rule of court, the statute au- 
thorizes relief where an arbitration or umpirage has been procured 
by corruption or undue means, so as complaint of such corruption or 
undue practice be made, in the court where the rule is made for sub- 
mission to such arbitration or umpirage, before the last day of the next 
term after such arbitration or umpirage made and published to the 
parties.’^ 

A court of equity will not, upon a bill filed, set aside an award on a 
question of fact, except for corruption, partiality, or irregularity of 
conduct in the arbitrator ; and evidence of the merits is only to be re- 
ceived so far as it may throw light on the conduct of the arbitrator, in 
order to establish tho^ objections. In general, as to mistakes in law, 
unless the objection appear on the face of the award or in some other 
authentic written document, no objection can be sustained wdiich is 
founded on matter of law. But if the arbitrator in his award state 
reasons for his decision which are untenable, it might be otherwise. 

As to what misconduct of an arbitrator may induce a court to set 
aside his award, it will be obvious that it ought to be of such a 
nature^^s probably to have affected the decision on the merits and 
justice of the case; that, at least, is the rule in equity. Private meetings 
of the arbitrators with one of the parties, and admitting him to be 
heard to induce an alteration in the award, was considered such par- 
tiality as to induce the court to set aside the award. 

All the witnesses of the party against whom an award is made should 
regularly be examined, and in his presence, if he require it, so that he 
may have them cross-examined, or it would be ground for setting 
aside the award. But, generally speaking, the mode of conducting 
an arbitration must be left to the arbitrators; and at all events, if 
either party would take advantage of any objection as to the mode of 
doing so, he must give notice at the time that he intends to rely on it 
as an objection. 

Where an award is void upon the face of it, and nothing can be 
done upon it without suit, the court will not interfere to set it aside, 
because such suit must fail. But if a cause is referred by order of 
nisi prius, and the arbitrator has power to order a verdict to be entered 
for either party, and he erroneously make an award ordering a verdict 
to be entered, the court will set it aside ; for otherwise the party against 
whom it is made will have judgment against him upon the verdict with- 
out a possibility of redress. 

A party, after receiving the costs of a reference and award, cannot 
move to set aside the award ; and acquiescence may, especially in equity, 
preclude a party from objecting to an award. 

16 . Proceedings to enforce Performance of an Award. — The party 
in whose favour an award has been made has in general the choice 
of two modes of enforcing obedience, either by motion for an attach- 
ment or by action. 
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References to Arbitration* 

We have in a previous page alluded to some of the statutes com- 
pelling parties to submit to arbitration, or at least affording them 
a right to claim a reference ; of this nature are the Friendly Societies 
and the Savings Banks Acts. The acts respecting masters and 
servants in hu^andry, and in certain trades, either enable magis- 
trates to hear complaints for nonpayment of wages, or enable such 
masters to demand and have a reference. The acts relating to Sea- 
men’s Wages, and the Salvage Acts, also afford powers of arbitrating; 
and when they give a power to demand an arbitration, the provision 
is construed to be imperative, and to preclude parties from suing in 
cases within the enactments. But the Salvage Acts have been ex- 
pressly holdcn not to take away the general common law right to sue 
for recoin pence in those cases, ^ 


CHAPTER V. 

Jbtttnmars ProrteDrtnsJEf brfort 3ftt]SttrrK. 

W E will now examine tne practical proceedings to obtain a summary 
conviction, and compensation or punishment, before justices of the peace 
for small private injuries, whether to the person or property ; which 
will, in general, also apply to the recovery of pecuniary penalties under 
penal statutes, which impose them as measures of police. 

The cases in Mdiich these proceedings are principally applicable are 
where the injury is small, or the parties are poor, and it is desirable 
to seek redress by an economical and expeditious summary remedy. 
Great risk attends proceedings by action in the superior courts &>t small 
injuries, in respect of costs; and unless there be a permanent and valua- 
ble right to be contested, and the opponent is a responsible person, or 
the object is to prevent a repetition of the injury, it is sometimes most 
prudent to forbear proceeding at all. The late enactments giving a 
summary remedy in cases of this kind form a hew class of jurisdiction 
delegated to justices, which we shall now consider. 

The original functions of justices of the peace, when not assembled 
at general or quarter sessions, were mostly to preserve and prevent 
breaches of the peace, and to cause malefactors to be apprehended, 
so as to be tried either at the assizes or sessions; and in cases of 
forcible entries and detainers. They were then extended to the pre- 
vention or punishment of breaches of some police regulations. Tneir 
jurisdiction, was next extended to cases of contract between masters 
and servants in trade. The next step was to afford compensation 
before a justice for verbal abuse by stage-coachmen to passengers. . At 
last, general compensation or punishment for small private injuries was 
provided by three statutes recently passed, viz., the 7 & 8 Geo. IV. 
c. 29, relative to small illegal takings of property, whether strictly per- 

* 2 Chit. Osn. l?i&Ci 73—126. , 
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sonal or in part connected with the freehold^ not exceeding 6L in value ; 
the 7 & 8 Geo. IV. c. 30, relative to Bmall wilful or malicious injuries 
to personal or real property, whether private or public, not exceeding 
6L f and the 9 Geo. IV. c. 31, relative to common assaults and batteries, 
not causing injury exceeding 6L The two former acts enabled one 
justice summarily to determine the complaint of the party aggrieved, 
and award him compensation to the extent of 5Z., unless when he had 
given evidence, and then to be paid in aid of the county rate ; and the 
latter act requires two justices to hear and determine, and convict in 
not exceeding 6L, to be paid in aid of the county rate* 

I. We shall first consider the terms of the principal recent enactments 
of a general nature or of most practical importance, and then state the 
p^actical proceedings in regular order. 

1. Common Assaults and Batteries, — The 9 Geo. IV. c. 31, § 27, 
after reciting that it is expedient that a summary power of punishing com- 
mon assaults and batteries should be provided under certain limitations, 
enacts, that where any person shall unlawfully assault or beat any other 
person, it shall be lawful for two justices of the peace, upon complaint of 
the party aggrieved, to hear and determine such offence ; and the offender, 
upon conviction thereof before them, shall forfeit and pay such fine as 
shall appear to them to be meet, not exceeding together with costs, if 
ordered, the sum of five pounds ; which fine shall be paid to some one of 
the overseers of the poor, or to some other officer of the parish, township, 
or place in which the oflence shall have been committed, to be by such 
overseer or officer paid over to the use of the general rate of the county, 
riding, or division in which such parish, township, or place shall be 
situate, whether the same shall or shall not contribute to such general 
rate ; and that the evidence of any inhabitant of the county, riding, or 
division shall be admitted in proof of the offence notwithstanding such 
application of the fine incurred thereby : and if such fine as shall be 
awarded^ by the said justices, together with the costs, if ordered, shall 
not be paid either immediately alter the conviction or within such period 
as the said justices shall at the time of the conviction appoint, it shall 
be lawful for them to commit the offender to the common gaol or house 
of correction, there to be imprisoned for any terra not exceeding two 
calendar months, unless such fine and costs be sooner paid : but that 
if the justices, upon the hearing of any such case of assault or battery, 
shall deem the offence not to be proved, or shall find the assault or bat- 
tery to have been justified, or so trifling as not to merit any punishment, 
and shall accordingly dismiss the complaint, thev shall forthwith make 
out a certificate under their hands, stating the fact of such dismissal, 
and shall deliver such certificate to the party against whom the com- 
plaint was preferred. 

The 28th section then enacts, that if any person, against whom any 
such complaint shall have been preferred for any common assault or 
batteiT, shall have obtained such certificate, or having been convicted 
shall have paid the amount adjudged to be paid, or shall have suffered 
imprisonment for nonpayment thereof, he shall be released from all 
further proceedings for the same cause. The 29th section provides 
that these provisions shall not apply to cases accompanied by any 
attempt to commit felony; and in such case, and where justices shall 
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think it is a fit case^ they shall direct a prosecution at the sessloiiB. Nor 
are justices to determine any case of assault in which any question as to 
the title to land &c., or as to bankruptcy, insolvency, or execution under 
the process of any court of justice, shall arise. 

The 33d section enacts, that if after summons the party do not 
appear, the justices may either proceed to determine the case ex partCj 
or issue their warrant for apprehending the party; or the justice may, 
if he think fit, issue such warrant in the first instance. 

By the 34th section, prosecutions under the act punishable on sum- 
mary conviction must be commenced within three calendar months after 
the commission of the offence. 

The 36th section enacts, that no conviction shall be quashed for want 
of form, or be removed by cei'tiorari or otherwise into any superior 
court ; and that no warrant of commitment shall be held void by reason 
of any defect therein, provided it allege that the party had been con- 
victed, and there be a valid conviction to sustain the same. 

This act, 9 Geo. IV. c. 31, as respects summary proceedings by con- 
viction for common assaults and batteries before two justices, does not 
require a complaint on oath, or even in writing; but there must be an 
oath before the issuing any summons or w^arrant. And as it contains 
no clause authorizing an appeal, and the writ of certiorari is expressly 
taken away, the decision of tw^o justices is final. 

2. Taking of Personal Property, Trees, Fences, ^c , — As respects 
the illegal taking of personal property, or of things annexed to the 
realty, when not indictable, almost every possible injury in the nature 
of an illegal taking is remediable or punishable before one or more 
justices under the 7 & 8 Geo. IV. c. 29. 

Section 30 enacts, that the unlawfully and wilfully taking or killing 
any hare or coney in the day-time, in any warren or ground lawfully 
used for breeding or keeping of hares or coneys, w hether inclosed or 
not, shall subject the offender to the payment of not exceeding 5/., on 
conviction before one justice. 

The stealing any dog, or beast or bird ordinarily kept in a state of 
confinement, and not the subject of larceny at common law, subjects 
the offender to not exceeding 20/. for the first offence, and imprisonment 
for tw^elve calendar months with hard labour ; and for the second of- 
fence, on conviction before two justices, the like punishment, and, if a 
male offender, also whipping. 

The unlawfiilly and wdlfully killing, w^ounding, or taking any house 
dove or pigeon, under such circumstances as shall not amount to lar- 
ceny at common law^, subjects the offender to forfeiture of the value of 
the bird and not exceeding 21. 

The unlawfully and wilfully taking or destroying, or attempting to 
take or destroy, any fish in any water, which shall be private pro- 
perty, oi ill w hich there is a private right of fishery, (but not being 
w ater running through or being in any land adjoining or belonging to 
the dw(dling-house of any person being the owmer of such water or 
having a right of fishery therein, for in such case it is a misdemeanor) 
subjects the offender to pay the value of the fish taken or destroyed, and 
not exceeding 51. Angling in the day-time is excepted from this regula- 
tion; but an offender, by angling in the day-time in the excepted water, 



90g Sfimmary Proceedings 

IB liable to pay not exceeding 5/.; and if the angling has been in water 
not as above excepted, the party is subject to not exceeding 21. penalty* 
and the tackle may be seized. 

All these penalties are recoverable before one justice, except where 
mentioned to the contrary. 

The act then contains numerous penalties against stealing trees* 
shrubs, live and dead fences, stiles, gates, fruit, vegetables, and other 
things, recoverable as therein directed before one or two justices. 

Receivers of property, and abettors, where the original offence is 
punishable on summary conviction, are subjected to similar penalties, 
also recoverable before one justice. Offenders found committing any 
prohibited offence may be apprehended without warrant ; and the act 
authorizes a justice, upon oath of a reasonable cause to suspect that a 
party has in his possession any such stolen property, to grant liis searcli- 
warrant. The act limits prosecutions for summary conviction to three 
calendar months after the commission of the offence, and renders the 
party aggrieved or any inhabitant of the county a good w'itness. But 
if the testimony of the former is required on his own behalf, the penalty 
awarded goes to the county rate. 

The 65th section then directs the mode of proceeding for the penalty, 
which is nearly similar to the 33d section of the 9 Geo. IV. c. 31. 

The value of the property stolen or taken, or amount of injury done, 
must be assessed by tne justice, and paid to the ])arty aggrieved, if 
known, except as before mentioned; in which case, or where the party 
aggrieved is unknown, then such sum jand the j>enalty shall be paid to one 
of the overseers of the poor of the parish, and by him paid over to the 
county rate. If several persons are convicted of the same offence, (;ach 
is adjudged to forfeit a sum equivalent to the value of the property or 
the amount of the injury. The party aggrieved has only one sum for- 
feited, and the others are applied to the county rate. In case of non- 
payment the justice may commit the party to the common gaol or liouse 
of correction, to be kept to hard labour for not exceeding two calendar 
months where the sum does not exceed 5/., and prescribes a further 
scale of imprisonment; but the imprisonment is only till payment of the 
sum awarded and costs. 

The 72d section gives a power of appeal in certain cases. 

The 73d section enacts, that no conviction shall be quashed for want 
of form, or removed by certiorari; and no warrant of commitment 
shall be void by reason of any defect, provided it be therein alleged that 
the party has been convicted, and there be a valid conviction to support 
the same. 

3. Small Wilful or Malicious Injuries . — The principal statute 
against small malicious injuries to any real or personal property is 
the 7 & 8 Geo. IV. c. 30. The 24th section enacts, that if any person 
shall wilfully and maliciously commit any damage, injury, or spoil, to 
or upon any real or personal property whatsoever, whether of a 
public or private nature, for which no remedy or punishment is there- 
inbefore provided, every such person being convicted thereof before 
one justice of the peace shall forfeit and pay such sum of money as 
shall appear to the justice to be a reasonable compensation for the 
damage, injury, or spoil so committed, not exceeding the sum of five 
pounds ; which sum of money shall, in the case of private pronerty. 
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be paid to the party aggrieved, except where such party shall have 
been examined in proof of the offence, and in such case, or in the case 
of property of a public nature, or wherein any public right is concerned, 
the money shall be applied in such manner as every penalty imposed 
by a justice of the peace under that act is thereinafter directed to be 
applied. And if such sum of money together with costs (if ordered) 
shall not be paid, either immediately after the conviction or within 
such j)eriod as the justice shall at the time of the conviction appoint, 
the justice may commit the offender to the common gaol or house of 
correction, there to be imprisoned only, or imprisoned and kept to hard 
labour, as the justice shall think fit, for any term not exceeding two 
calendar months, unless such sum and costs be sooner paid. Provided 
always, that nothing herein contained shall extend to any case where 
the party trespassing acted under a fair and reasonable supposition that 
he had a right to do the act complained of, nor to any trespass, not 
being wilful or malicious, committed in hunting, fishing, or in the pur- 
suit of game; but that every such trespass shall be punishable in the 
same manner as before the passing of this act. 

I3y the 25th section, proof of malice against the owner is not essential 
to establish an offence under the act. 

The other provisions arc similar in almost every particular to those 
already mentioned of the 7 & 8 Geo. IV. c. 29. 

4. Trespasses in Pursuit of Oame . — The statute 1 & 2 Wm. iV. 
c. 32 contains some strong summary measures for the preservation 
of game and rabbits. Section 12 subjects even the tenant or occupier 
to a penalty of 21. if he pursue or give permission to others to pursue, 
kill, or take game upon land in his own occupation, when the right 
to the game is exclusively in his landlord or any other person, and also 
to 1/. for evciy head of game killed by him, recoverable before two 
justices. And section ^ subjects all persons to a penalty of 5/. 
for every destroyed egg of any bird of game, or of swan, wild duck, 
teal, or widgeons, recoverable before two justices. And section 3 
subjects any person to a penalty not exceeding 10/. for laying poison 
to destroy or injure game, recoverable before two justices. And 
section 30 subjects all trespassers in the day-time in pursuit of game to 
a penalty of not exceeding 2/., recoverable before one justice; and if 
five or more be assembled together in the day-time for the same pur- 
pose, they shall forfeit 5/., also recoverable before one justice. And 
other penalties are imposed by the same act. But the 35th section 
contains an exception in favour of persons hunting or coursing with 
hounds or greyhounds, and being in fresh pursuit of any deer, hare, or 
fox already started upon any other land, and of any person bond fide 
claiming free warren or free chace, and of gamekeepers within their 
proper manors. 

It will be observed, that the four enumerated acts introduce summary 
proceedings for punishment, and sometimes for satisfaction, for very 
numerous small injuries which would not be the fit subjects of indict- 
ment; but, at the same time, they take from justices the investigation 
of a case where a bond fide right is fairly in contest. 

The Game Act was intended to prohibit the mere occupier of the land 
from sporting, as a tenant under a lease for not exceeding twenty-one 
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years granted before the act, and upon which no fine had been taken, 
although the lease did not except or reserve the game, but merely con- 
tained a clause that the lessor should be at liberty to enter to shoot, 
hunt, fish, or otherwise sport; but a small majority of magistrates at 
the Kent Sessions recently held otherwise, and that the lessee under 
such a lease had a right to kill game after the act came into operation. 
It is clear, however, under the 8th section, that if a lease be executed 
after the passing of the act (5th Oct. 1831), containing merely a 
right of entry for the lessor to kill or fake game, although the game be 
not reserved, the lessee would have no right to sport. 

II. Practical Proceedings. — 1. Withm what Time the Inf orm-- 
ation must be exhibited, — With respect to the time within wliich a 
summary preceding before a justice or justices must be commenced, it 
in general depends on the particular statute. All the recent acts of 
a general nature require that “ the prosecution be commenced within 
three calendar months after the commission of the offence. If no time 
is mentioned, it is necessaiy to proceed within one year. Some acts 
prohibit the commencement of a summary proceeding until after the 
lapse of some time, and require notice to the offender of the intended 
prosecution, as the General Turnpike Act, 3 Geo. IV. c. 120, § 143, 
which requires twenty-one days notice. 

The term month, unless expressly declared otherwise, is generally 
construed to be lunar; though when the question relates to ecclesiastical 
affairs or commercial or nautical subjects, it is generally otherwise. 

The decisions are contradictory as to whether the day of committing 
the offence is to be reckoned inclusively or exclusively, and therefore no 
risk should be incurred in that respect by avoidable delay. Cases seem 
now to establish, that the first day ought to be excluded ; as in proceed- 
ings against the hundred for a demolition by fire, when the act requires 
that the owner of the demolished building or his servant shall, wdthin 
seven days after the commission of the offence,’’ go before a justice and 
submit to examination respecting it; it was held that such seven days 
are to be calculated exclusive of the day on which the damage was 
committed. 

2. Who may Prosecute, — Sometimes, as will be seen by referring 
to the several acts, only the injured party can support the complaint, 
and sometimes a credible witness is sufficient. 

Particular statutes (as the General Highway Act, 5 & 6 Wm. IV. 
c. 50) authorize a justice to convict upon his own view ; but if a driver 
of a cart refuse to inform him the name of the owner, this does not 
justify the magistrate in stopping the cart and horses in order to exa- 
mine the board, although the driver wilfully placed himself before the 
board on which his master’s name was painted ; and it was holden that 
the magistrate was liable to an action of trespass. The justices’ view 
must also be expressly stated; 

3. Against whom. — In general the proceeding can be only against a 
party actually present and committing the offence; but a principal who 
instigates, although absent, may be proceeded against for the act of his 
agent or servant; and masters as well as partners are frequently liable 
to penalties for the acts of their servants or partners in the course of 
their employ or joint trade, although absent and not actually authorizing 
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the commission of the offence. Married women and infants are, in ge- 
neral, liable for trespasses and toi-ts unconnected with contract. 

As respects tke number of offenders, when several are jointly guilty, 
they may be proceeded against accordingly, and they incur only one or 
several penalties according to the terms of each particular enactment. 

4. Before what Justices . — It is a general rule, that no justice should 
act in any case in which he is interested, or where he may be supposed 
to be prejudiced ; and in some instances this is particularly prohibited, 
as by the 1 & 2 Wm, IV. c. 37, prohibiting the payment, in certain 
trades, of workmen’s wages in goods or otherwise than in coin, and 
which enacts that no justice, being a person also engaged in any of the 
trades or occupations enumerated in the act, or even the father, son, or 
])rothcr of any such person, shall act as a justice under that act. 

In general, a county justice has jurisdiction over offences committed 
throughout the county : but it must not only appear that he is a justice 
of the county, but also that the proceeding is within its limits. If the 
jurisdiction be given to a justice in or near a parish or place, or acting 
for the division, this is only directory, and any justice of the county may 
act ; but if the authority is only to the next justice, then he only can 
act. 

5. Tke IriformMion or Complaint . — In practice, it will be observed, 
that the information usually states the name and addition of the informer 
or complainant, and that on such a day, at a named place, in the county 
of which the magistrate is a justice, he cometh before a named justice 
of the peace in and for the said county, and on his oath states that &c. 
(showing the time and place of committing the particular offence) ; and 
when it is not an offence at common law, concluding, contrary to the 
statute in that case made and provided, whereby he forfeited and be- 
came liable to pay a named penalty or damages, &c. (as in the parti- 
cular act), to be distributed or paid according to law ; and then pray- 
ing that proceedings thereupon may be duly had ; which information 
is usually signed by the informer, and he is sworn to the truth of the 
statement when the statute requires his oath. 

Unless expressly or impliedly required, it is not necessary that the 
information should be in writing; but when so required, it is impe- 
rative. In practice it is usual to have it in writing, so as to enable the 
magistrate correctly to frame his summons thereon, and to limit the 
subsequent evidence. 

If the particular statute do not require the information to be on oath, 
that form is unnecessary, though the addition of it will not prejudice. 
But when an oath is required, then the magistrate cannot legally act 
unless such oath has been made.^ 

6. Oath or Deposition after Information and before Summons . — 
We have seen that sometimes the statute giving the summary proceeding 
allows a complaint of a party aggrieved or other person without oath ; 
but all the four modern acts which w^e have particularly considered ap- 
pear to require that the justice shall not issue his summons or warrant 
without the previous oath of some credible person,” of the offence 
charged in the information having been committed. A magistrate should 

» Very excellent and useful remarks upon the form of the information or complaint 
are contmned in 2 Chit. Gen. Prac. 159 — I /I. 
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in the first instance interrogate the deponent as to all the circumstances, 
and really be of opinion that the story imputes a clear offence, and is to 
be credited, before he issues his summons. The party aggrieved may 
be wholly ignorant of the circumstances under which the injury was 
committed ; and therefore it is essential that some third person who 
witnessed the transaction should be enabled to make the necessary oatli 
upon w^hich to found the subsequent proceedings. In framing such oath, 
care must be observed that it expressly avers that the offence was com- 
mitted at the same time and under the same circumstances as those 
charged in the information, so as to show that the particular j)rohibited 
offence has been committed. If the justice should cause a party to be 
imprisoned upon his warrant without a sufficient oath of an offence 
having been committed, he would be liable to an action of trespass. 

Upon a clear charge of an offence before one or more justices, and 
wlien there can be no reasonable ground for doubting the jurisdiction 
or the propriety of exercising it, a justice ought to receive the inform- 
ation and issue his summons, or warrant when proper, and cause the 
charge to be heard ; and if he should refuse, he might, in a very 
clear case, be compelled to act by mandamus from the Court of 
Queen’s Bench, and by some particular enactments he would incur a 
penalty for the neglect. 

7. Tlie Summons . — A magistrate, unless in cases where he is em- 
powered and required to issue a warrant in the first instance, should issue 
his summons, requiring* the defendant to appear before one or two jus- 
tices, according to the nature of the charge; and ought always liiinself 
to sign such summons after he has heard the charge. In order that tlie 
defendant may know what he has to answer, and may prepare Ids defi ne(3 
accordingly, it is the safest course to copy the whole charge as in the 
information ; and where a particular form of summons is prescribed by 
the statute, it must be observed. The summons may be directed to the 
accused party himself ; or, unless otherwise prescribed, there may be a 
precept to the constable, ordering him to summon the party ; but tlie 
former mode is preferable. It must name a time and place of appearance, 
and should fix a certain hour of the day ; but nevertheless the party 
must, if the justice or justices be not ready to proceed at the appointed 
hour, wait during all reasonable hours of the same day. The summons 
must be dated subsequent to the day on which the information is laid. 
If it be to appear on an impossible day, as on Tuesday the 17th April when 
the 17th April fall^ on a Friday, no proceedings could be had thereon, 
unless the party ^pear and defend, or perhaps unless it appear that he 
was not misled. The time appointed must always allow sufficient op- 
portunity, between the service of the summons and the time of appear- 
ance, to enable the party to prepare his defence and for his journey ; 
and the justice should in this respect take care to avoid any supposition 
of improper hurry. The precise time will generally depend on distance 
and tne other circumstances of each particular case. A man ought not 
to be required instantly to answer a charge of a supposed offence less 
than an indictable misdemeanor on the same or even the next day, and 
should be allowed not only ample time to obtain legal advice and as- 
sistance, but also to collect his evidence ; and even the convenience of 
witnesses should be considered; and therefore, in general, several days 
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should intervene between the time of summons and hearing. It is a ge- 
neral rule in these cases, that appearance cures any defect or uncertainty 
either as to time or place ; and the safe and only prudent course is for 
a defendant, when served too late, nevertheless to attend before the 
justice and state his objection to the time, and require an adjournment 
to another day, which the justice will be bound to make. 

8. Service of the Summons. — ^The summons must also be served in 
a reasonable time before the day appointed for the hearing. I n ordinary 
cases, as in that of a notice to quit, it may be either delivered to the 
party himself, or left at his residence; and, upon proof of the latter, 
it will at least be presumed that he has actually received it, and in 
due time. But as a party upon a conviction may incur a penalty, and 
even imprisonment, no such presumption is allowed; and, in general, 
it must be proved on the hearing that he actually received the summons 
in due time to enable him to attend. In some cases the summons may 
be left at the dwelling-house, and in others w'ith any inmate there, pro- 
vided the purport of the summons be explained to them. But in the 
former case, it must appear that the service was on the wife, or an im- 
mediate servant of the party charged. 

9. Of the Warrant to apprehend an Offender. — By the common 
law, no party could be arrested or imprisoned for an offence not in- 
dictable before he had been indicted or convicted ; but it being found 
that transient offenders, for w'ant of a povw to apprehend them, 
eluded justice, modern acts have introducea in numerous instances 
powers to apprehend even without warrant ; and we have seen that the 
recent acts (9 Geo. IV. c. 31, 7 & 8 Geo. IV. cc. 29 and 30, and 1 & 2 
Wm. IV. c. 32) contain express powers for a justice in certain cases, 
if he think fit, after oath of the offence, to issue his warrant to ap- 
prehend for petty offences in the first instance, and even without any 
previous summons. Before any warrant or imprisonment, there must 
have been a formal charge of an offence within the particular act, or the 
magistrate will be subject to an action, even for a slight and temporary 
imprisonment ; and even in cases w'here imprisonment before conviction 
would be legal, care must be observed expeditiously to bring the party 
before the justice, and that the justice himself proceed speedily to a final 
hearing, and do not detain the party an unreasonable time under colour 
of re-examination. 

When a statute requires the justice .to cause the offender to be 
brought before him, it has been considered that this implies an authority 
to use a compulsory process. But unless an express power be given to 
apprehend before conviction, a justice cannot issue his warrant to im- 
prison in default of appearance to his summons, but can only proceed 
ex parte to a hearing of the informer’s evidence, and dismiss the infor- 
mation, or acquit, according to the weight of the evidence. 

10. Of a Search Warrant. — It is a general maxim, that every 
Englishman’s house is his castle, and that no outer door shall be broken 
for the purpose of apprehending him, except in cases of treason, felony, 
or breach of the peace, or contempt of the House of Lords or Commons ; 
and though, if an outer door be open, a person may, if he be certain 
that his goods are therein, and illegally placed there by the occupier, 
lawfully enter to take the same away, yet he does so at his peril, and is 
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subject to an action of trespass if it should turn out that his goods were 
not there. Until the recent enactments, a search warrant could only 
be obtained upon an oath that a felony or indictable misdemeanor had 
been committed, and showing reasonable suspicion that the stolen goods 
were concealed in a particular, house; and if such a warrant were ma- 
liciously obtained without reasonable cause, the party obtaining and 
acting under it is subject to an action on the case ; and if the warrant 
were illegal in form, the magistrate is liable also to an action of tres- 
pass. But now, we have seen, the 7 & 8 Geo. IV. c. 29, § 63, enacts, 
^‘that if any credible witness shall prove upon oath before a justice of 
the peace a reasonable cause to suspect that any person has in his pos- 
session, or on his premises, any property whatever, on or with respect 
to which any such offence (i. e. any illegal stealing of personalty or part 
of the realty, not constituting felony or indictable misdemeanor, but pun- 
ishable summarily) shall have been committed, the justice may grant a 
warrant to search for such property, as in the case of stolen goods.'' 
The course of proceeding will be the same as in the case of a search 
warrant where goods have been feloniously stolen. 

11. Of securing Etnclence and Attendance of Witnesses , — Before 
the hearing, the informer and the defendant must respectively consider 
the means of obtaining the appearance of witnesses and the production of 
documents. Justices of peace out of sessions have not, in the absence 
of express authority givm by the particular act, any power of summoning 
witnesses, or at least ofenforcing attendance. But such a power has 
been given, though only in particular cases, by modern acts ; and a 
penalty of even 61. (as in the Game Act, 1 & 2 Win. IV. c. 32, § 4) has 
been imposed upon witnesses for non-attendance; but no such power 
is given by the 9 Geo. IV. c. 31, or 7 & 8 G,eo. IV. c. 29, or c. 30. 

The proper course, as well for the complainant as the defendant, is, 
as soon as practicable after service of the summons, to apply to the 
justice who issued the summons, for his summons to each material wit- 
ness; and as the issuing of the same will be in furtherance of an autho- 
rized proceeding, and at least an innocent act, even when not expressly 
authorized, a justice should, when essential to justice, grant it valeat 
quantum. When an express power has been given to summon wit- 
nesses, as in the Game Act, 1 & 2 Wm. IV. c. 32, § 40, one or two 
justices must sign the summons; and in case of neglect to attend at the 
time and place appointed, no sufficient excuse being proved, or if he 
should renise to answer, the party summoned forfeits not exceeding 5/., 
recoverable by summary proceeding. 

12. The Searing. — At the appointed hour, the complainant or in- 
former, with his witnesses, and the party charged, with his evidence, 
are to attend before the justice or justices, and wait, as we have seen, a 
reasonable time until he be ready. But a magistrate who is not as 
punctual is his other official duties will admit is unfit for his station. 
The hearing and proceedings before drawing up the formal conviction 
are now to be considered. 

We have already mentioned the requisite number of justices, together 
with the extent of their jurisdiction and the consequences of the non- 
attendance of the party offending. 

If the defendant confess the charge without qualification, he thereby 
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dispenses with the necessity for the complainant adducing any evidenoo. 
The better opinion is, that the confession must be made in open court, 
and before the convicting magistrate. A confession, however, wiH 
not (unless perhaps under the 3 Geo. IV. c. 23) aid a substantial 
defect in the information. 

Upon request and good cause shown, the justice may exercise a liberal 
discretion and adjourn the hearing, taking care first to ascertain w’hetber 
the particular statute requires a conviction within a limited time. 

If the information upon which the summons is founded be defective, 
the party charged with the ofience may, upon the hearing, in the first 
instance, object to its validity ; and if the objection be well founded, 
the magistrate should immediately dismiss the information, or he will 
proceed at his peril. 

Upon a valid objection the informer may abandon the charge and 
prefer one more formal; and therefore when the objection is of sub- 
stance, and would not be aided by a conviction, as under the 3 Geo. IV. 
c. 23, the prudent course may be for the defendant not to disclose 
his objection until it is too late to commence a fresh proceeding. 

In cases of summary proceedings before justices, it is usual to allow 
counsel or an attorney to attend and make objections on behalf of either 

R . But though their assistance is thus allowed, it is not of right. 

recent case* the Court of King’s Bench held, that though an at- 
torney has a right to be present, to advise and assist his client, yet a 
justice may refuse to permit him to act as a ccJiinsel, that is, in making 
speeches. And in a subsequent case,^ the court limited the right 
(without permission of the justice) to mere attendance and private 
assistance or advice and taking notes; and held, that neither the 
informer nor the defendant has a right to have the assistance of a 
counsel or attorney to interfere as an advocate for eithei* }>arty, either 
in examining or cross-examining witnesses, or in aligning technical or 
other objections, at the risk of embarrassing the justices, though each 
or a friend may take notes. 

All persons, interested or not, have nprimd facie I'ight to be present; 
and therefore wliere a magistrate had, without any specific reason, 
caused a pai ty who claimed a right to be present to be removed from a 
justice-room w here such a proceeding was going on, it was held that he 
was liable to an action of trespass. But justices may prohibit taking 
notes of the evidence, except on behalf of the informer or the defend- 
ant; and if it be persisted in, t^iey may cause the party tobe removed. 

13. Evidence, — In general, the particular act creating tlie ofience, or 
making it punishable by summary proceeding, contains some express 
directions about the witnesses and evidence ; as that the party aggrieved, 
or any inhabitant of tlie parish or district, shall be a competent witness. 
When the statute is silent, the admissibility of evidence will be go- 
verned by general principles and rules. 

The oaths to witnesses and their examination, as indeed all the pro- 
ceedings, should be conducted as nearly as practicable the sane as in 
the siijierior courts ; and the rule there observed, that leading questions 
sliall not be put to a witness, so as to suggest favourable and probably 

® Daubeny v. Cooper, 10 Barn & Cres. ® Collier v. Hicks and others, 2 B. & 
237. II. V, Coleridge, 1 B & C. 37 ; 2 Dowl. Adolph. and as to coroners, see Gar- 
& Ry 36. nett v. Ferrand. 6 Bar. & Cres. 61 1. 

5 Y 
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incorrect answers, so accords with justice, that it should be observed 
before magistrates with the utmost strictness. It has been lately de- 
*cided, that if a witness give evidence against the interests of the party 
who called him, such party may nevertlieless brin^ other witnesses, not 
indeed to discredit him generally, but to contradict him on the facts 
he has deposed to, if they be material to the matter under investiga- 
tion, though not so if they be merely collateral. 

It is the duty of a magistrate, as well at common law as under the 
3 Geo. IV. c. 23, upon M summary proceedings, to cause his clerk to 
take down the evidence verbatim in the language the witnesses, not 
perhaps all the exact words, but. the whole of the very words that are 
material, and these not in the terms of the statute, but in the actual 
expressions of each witness; and the diiHculty of so doing is no ex- 
cuse for the omission. It is recommended that the questions and an- 
swers be taken down precisely in the words and tense in which they are 
uttered, and that in cases of importance the evidence be immediately 
afterwards read over by the magistrate to the witness, and he be asked 
whether he has any thing to add or explain or qualify. 

In the case of a criminal charge, it has been laid down that if a pri- 
soner be brought before a magistrate, his statement of the facts ought 
not to be taken till the evidence against him has been gone through, and 
he should then be asked if he has any thing to say in answer to the 
charge, and be cautioned that if he make any statement it may be used 
against him, and that he must not expect any favour if he confess. Per- 
haps these suggestions should also be observed in cases even of summary 
proceeding. 

At common law, and also expressly under the recent acts, if the 
defendant make it appear, by cross-examination of the complainant’s 
witnesses, or by his own, that there was a bond fide claim of right, in 
asserting which the act was committed, the justices ought not to pro- 
ceed, but should dismiss the complaint and leave the complainant to try 
the question in an action. But the claim must not be merely colourable, 
but under circumstances inducing at least a reasonable ground for sup- 
posing that it may be established; and cases of this nature are, as we 
have seen, provided for by tlie three recent acts. 

14. Decision of the JvMices , — After the evidence on both sides is 
closed, the justices may take time to consider their decision. But then 
if two justices must convict, they should be present together when they 
resolve upon the conviction, so that tlfe parties may have the benefit 
of their compared, considered, and discussed judgments and decision ; 
and it will be proper for the justices to give the complainant and the 
defendant reasonable notice of the intended time and place when the 
justices will decide, so that they may be present, if they think fit, 
and hear their verbal judgment, and receive a copy of the conviction 
if they so decide. The justices are the sole judges of the weight of the 
evidence. 

It i#principally at this stage of summary proceedings, though it may 
be before, that, by the recommendation of the justice or justices, ami- 
cable adjustments or compromises take place. Under the recent acts, 
which, as affording remedies for small private injuries, are now princi- 
pally under our consideration, a justice has express power, even after 
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conviction of the specified petty injuries^ to discharge the offender 
from his conviction^ upon his making such satisfaction to the party 
aggrieved for damages and costs^ or either of them, as shall be ascer- 
tained by the justice and this, although the penalty on conviction 
would have been applicable in aid of the county rate. So, independently 
of express enactment, informations of offences of a private nature, not 
amounting to felony or to an indictable misdemeanor, may, it should 
seem, be compromised by leave of the justices l)efore whom ^e charge 
is preferred. 

If the justices are of opinion that the evidence does not clearly 
establish that the offence was committed as charged in the information, 
tliey ought to acquit ; and in general an acquittal, though erroneous, 
is conclusive; though it may be otherwise if the ground of acquittal 
be merely the want of jurisdiction, in which case indeed it is obvious 
that the decision is rather a dismissal of the complaint than an acquittal 
on the merits. 

The 9 Geo. IV. c. 31, § 27, enacts, that if the two justices shall 
deem tlie offence not proved, or that the assault or battery has been 
justifiable, or so trifling as not to merit punishment, then they may dis- 
miss the complaint; and in this case they are forthwith to make out a 
certificate under their hands, stating the fact of such dismissal, and 
shall deliver such certificate to the party against whom the complaint 
was preferred ; and such certificate, or a conviction, shall be a ^r to 
any other proceeding. 

15. T/w Conviction , — The document called a conviction is rather a 
formal recital of the antecedent proceedings, to show that all have been 
regular, and of the decision of the justices or justice, than the decision 
itscilfi which is usually pronounced verbally; or, at most, only minutes 
or memoranda are made by the justice or his clerk at the time of 
d(^clanng the decision, which are afterwards (in case the penalty is not 
paid) with all due expedition to be drawn up in the full form of a 
conviction. 

It is, however, exceedingly imprudent for a magistrate to make any 
statement, and still more so to deliver any written document, as the 
result of his decision, before he lias with due care and strictly according 
to the evidence before him, completed his formal conviction; and if 
in the conviction he should falsely recite any fact, or mis-state the evi- 
dence, or omit any thing material, he may be compelled by mandamuSy 
with some degree of discredit, and perhaps costs, fiilly and correctly to 
state the facts and evidence; and if he were wilfully to mis-state the 
evidence, he might be prosecuted for the misdemeanor. Indeed, there 
is no part of the magisterial duty more difficult or delicate than that of a 
justice properly framing his conviction. 

Formal convictions should be completed with due expedition. This 
4s requisite at common law; for it is incumbent on justices, within a 
reasonable time, gratuitously to deliver to the party convicted a copy 
on paper of his conviction, in order that he may determine whether he 
will appeal, when that remedy is allowed, or whether he will endeavour 
to obtkin a writ of certiorari. The conviction on parchment should also 
be returned to the clerk of the peace at sessions, not only in cases where 
a convicted party may appeal, but in all other cases, in order that the 



97^ Summary Proceedinyi 

crown or some public fund (now, in general, the county rate) may not be 
deprived of the penalties which are given. 

As respects the form of convictions, difficulties can rarely occur, since 
the 3 Geo. IV. c. 22 directs, that in all cases wherein a conviction 
shall have taken place, and no particular form for the record thereof 
hath been directed, the justice or justices, the deputy lieutenant, or other 
person duly authorized to proceed summarily therein, and before whom 
the offender or offenders shall have been convicted, shall and may cause 
the record of such conviction to be drawn up in the manner and form 
therein prescribed. 

16. Ck)sts, — The general act, 18 Geo. II 1. c. 19, provides for the costs 
of proceedings, as well for the informer as the defendant. It enacts, 

that where any complaint shall be made to a justice &c., and any war- 
rant or summons shall be issued, it shall be lawful for the justice or 
justices who shall have heard and determined the complaint, to awainl 
such costs to be paid by eitlior of the parties, and in such manner and form 
as to him or them shall seem fit, to the party in jured ; and if not forthwith 
paid, the said justice or justices, by warrant under their hands and seals, 
may levy the same by distress and sale of the goods and cliattols of the 
])erson; and if no goods, may commit the party to the house of cor- 
rection for the county where he resided, there to be kept to hard labour 
for not less than ten days nor more than one month, or until such sum, 
together with the expences attending the cominitnicnt, be paid.” 

Under this act, or any other authorizing a justice on summary con- 
viction to award the costs of and antecedent to conviction, he should 
ascertain and insert the same in his conviction, and not leave the amount 
to the discretion of the constable or other person. But the 27 Goo. II . 
c. 20, § 2, enables the constable or officer making a distress for a 
penalty to deduct the reasonable charges of taking, keeping, and selling 
the distress out of the money arising from the sale, and to pay the 
overplus to the party distrained upon; and in that case the officer, and 
not the justice, is to fix correctly, and at his peril, the reasonable costs. 
If the officer retain too much, he maybe sued for the amount; and if 
he neglect to return what he has done, the justice may fine him. 

The form prescribed in 3 Geo. IV. c. 23, concludes, Given under 

my hand and seal [or, our hands and seals], the day of , in 

the year of our Loi^ This form implies that the convicting 

justices must respectively sign, and formally seal and deliver or execute 
the conviction, as if the same were their deed. 

17. Defects in Convictions , — If it appear upon the face of the con- 
viction that no offence was committed, it will be invalid ; and in case any 
proceeding by distress or imprisonment take place under colour of the 
same, the magistrate who issued the warrant will, although the convic- 
tion remain unquashed, be liable to an action of trespass for the seizure or 
imprisonment; and if the same has been quashed, he may be liable under 
the 53 Geo. III. to an action on the case, if malice can be proved. But 
if a conviction be legal on the face of it, then, as long as it stands un- 
quashed, it will protect the magistrate for any thing done under it. If, 
however, the conviction, although correct in form, is nevertheless 
improper on the merits, and an appeal has been expressly given to the 
convicted party, he may again try the merits by appeal to the sessions 
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on certain terms (in general, those of entering into a recognizance, and 
giving notice of appeal) j and if there be any material defect in the 
conviction or previous proceedings, and thb writ of certiorari not 
expressly taken away, then the defendant may remove the same into the 
Court of Queen’s Bench, and there cause the conviction to be quashed, 
and prevent process thereon ; or if such process has issued and been 
enforced, he may obtain restitution, or release from imprisonment. 

By the 3 Geo. IV. c. 23, § 3, it is enacted, that in ail cases 
where it appears by the conviction that the defendant has appeared 
and j)]caded, and the merits have been tried, and that the defendant has 
not appealed against the said conviction when an appeal is allowed, or, 
if appealed against, the conviction has been affirmed, such conviction 
shall not aiterwards be set aside or vacated in consequence of any de- 
fect of form hatever ; but the construction shall be such a fair and 
lih(!ral construction as will be agi'eeable to the justice of the case. 

But convictions ex farter where the defendant having been summoned 
has neglected to appear, or having appeared will not plead, or otherwise 
say Not guilty, and defend upon the hearing, are not, when defective 
even in form, aided by this act. Nor are defects in substance in any 
case aided. 

A justice may amend liis conviction, even after he has given a copy 
of it to the defendant, at any time before the conviction has been re- 
turned on certiorari or to the sessions ; but he should never mis-state 
facts or evidence in so doing. 

The mode of enforcing a com'iction adjudging that a pecuniaiy 
jienalty shall he paid, either with or without costs, depends entirely on 
the particular act creating the offence, and w hether it expressly autho- 
rizes a distress warrant. At common law, and by the present general 
law, no w^arrant of distress upon goods can be issued or levied; and it 
is only by particular statute and express enactment that even at this 
day a distress can be made. Therefore in c^ach particular case the 
statut<i uj)on w hich the summary proceeding is founded must be ex- 
amined, ascertain the precise powders. If it contain such an express 
enactment, then the general act, 5 Geo. IV. c. 18, enables the justice 
either to issue a distress w arrant or a warrant of commitment ; which, 
by the 2d section of the 3 Geo. IV. c. 23, may be issued either by the 
convicting justices or by any one justice of the county where the con- 
viction took place. And it would seem that in all cases the payment of 
the costs of a summary conviction may be enforced by distress under 
the express enactment of 18 Geo. III. c. 19. 

Although the statutes use the term distress^ yet the proceeding is in 
the nature of an execution; and goods taken under a distress founded 
upon a conviction are not repleviable. 

When a distress is authorized, then the 27 Geo. II. c. 20 contains 
a general pow er to sell the distress at such time as the justice may 
direct ; and the 33 Geo. III. c. 55 authorizes justices to execute a 
warrant of distress in a county other than that where the conviction 
took place, on the warrant having been duly backed or indorsed by a 
justice of the county w here the offence was committed. 

Under the 5 Geo. IV. c. 18, § 2, it has been very recently decided, 
that the justice’s authority to detain a convicted party must be in 
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writing ; and that a detention without a written commitment, for a 
longer time than is absolutely requisite to draw up a warrant in due 
form, is not authorized. 

18. Appeal to Sessions . — Unless an appeal be expressly given, or 
clearly implied by the terms of the particular act, none is sustainable. 
As there is no general act giving or prohibiting an appeal, it is always 
necessary in each case to examine all the statutes relating to the 
subject, to ascertain whether an appeal is or is not afforded. 

When the party has a right to appeal, he is in strictness bound to 
know the law, and, unless expressly directed by a particular statute, 
it is not legally incumbent on the justices to inform him of his right; 
though they must not mislead ; and it may be advisable for them in 
general to inform the party of his right, and of the necessity of his en- 
tering into the requisite recognizance, and giving a proper notice of 
appeal. Before incurring the expence of a recognizance or notice of 
appeal, the defendant should well consider, first, whether his objections 
in point of form may not be amendable, and in effect aided under 
the 5 Geo. II. c. 19, § I, or the 3 Geo. IV. c. 23, § 3; and secondly, 
whether the merits of his case are likely to occasion a different deci- 
sion. Appeals are to be heard and determined at the next general or 
quarter sessions of the peace for the same division of the county 
where the order or conviction is made or pronounced, and not at the 
sessions holden in any other division of the county. 

In most cases the act giving an appeal imposes as a condition the 
terms of entering into a recognizance with two sufficient sureties, to 
abide the judgment of the court of appeal, and pay the costs (if any) 
that may be adjudged ; and this, when imposed, is a condition precedent, 
the performance of w hich cannot be dispensed with. 

In general there must be a notice of appeal, stating explicitly all 
the objections to tlic conviction or proceedings on which the same is 
founded, and which must be served before the prescribed time; or 
when the time is not prescribed, then a reasonable time (usually eight 
days) as fixed by the practice of each session. If the charge in the 
conviction be general, as under the Vagrant Act, 6 Geo. IV. c.83, § 4, 
the notice of appeal may merely state that the defendant was not guilty 
of the supposed offence ; but in general it must state all the particular 
objections very distinctly. If the notice be too short, the court of ses- 
sions should receive the appeal, and adjourn the hearing. 

If the sessions erroneously quash a conviction for want of form, 
that decision is not an acquittal on the merits, so as to preclude the 
Court of Queen's Bench from commanding the sessions by mandamus 
to rehear the conviction upon the merits. 

With respect to the costs of appeal, the Game Act, 1&2 Wm. IV. 
c. 32, § 44, and other modern acts, expressly give the sessions power to 
award costs. 

In general, upon an appeal under the 44th section of 1 & 2 Wm. IV. 
c, 32, the respondent ought to begin, and to prove the facts of the 
trespass over again, precisely as in support of the original information, 
with the exception of the facts mentioned in the 42d section; and 
either party may give fresh evidence which was not mentioned on the 
first occasion. 
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19. Certiorari , — A certiorari is in the nature of a writ of error, re- 
moving the conviction (and other proceedings in some cases) from before 
the justice or from the sessions, before or after the appeal, into the 
Court of Queen’s Bench, where only objections and detects appearing 
on the face of the conviction or in some stage of the proceeding can be 
discussed ; and there cannot, in the court above, be any rehearing or 
investigation of the merits, though sometimes affidavits may be heard on 
each side as to extrinsic proceedings. 

It is an established general rule, that a certiorari to remove a sum- 
mary conviction on any reasonable ground into the Court of Queen’s 
Bench always lies as a matter of right, unless it has been expressly 
taken away. 

By the general act, 13 Geo. II. c. 18, § 5, the writ must be moved 
for within six calendar months next after the. conviction, exclusive of 
the day of its date ; nor can the writ be issued until it has been sworn 
that the party suing out the same hath given six days’ notice thereof in 
writing to the justice or justices who convicted him. If the party has 
appealed to the sessions against a conviction, he cannot move for a 
certiorari before the sessions has heard and determined the appeal. 

The notice of motion must contain a statement on whose behalf the 
motion is intended to be made, and should be signed by such party, who 
of course is usually the party who has been convicted ; and a certiorari 
cannot be issued at the instance of any party who did not sign the 
notice, although that party bus avowedly dropped the proceeding, and 
it is too late to give a fresh notice. If two or more persons have been 
convicted, then all should concur and sign the notice. The service 
of a rule nisi for the issuing of a certiorari, although more than 
six days be thereby given to show cause, will not dispense with the 
notice ; and such notice is requisite, although the court of sessions 
has ordered a case to be stated for the opinion of the Court of Queen’s 
Bench. 

In order te support the motion to the court for the writ, there 
must always be an affidavit of the due service of the notice upwards of 
six days before the day of moving. The affidavit should be entitled 

In the Court of Queen’s Bench,” but not in any cause. It is advisable, 
although not apparently expressly required by any enactment, to spe- 
cify in the notice all the then discovered grounds of objection to the 
conviction, in the same explicit manner as is required in notices of 
appeal against a conviction on a poor rate assessment. 

20. Liability of Complainant orinformer , — The general rule is, that 
if a party hondjiae supposing that he has a vrell-founded charge against 
another, and not taking the law into his own hands by himself appre- 
hending the party or causing others to do so, goes before a justice of 
the peace, who is supposed to know the law, at least as regards his own 
jurisdiction, and states the facts according to the best of his knowledge 
and without malice, he is not liable for any imprisonment or other an- 
noyance to the party under the subsequent proceedings authorized by 
the justice, although it finally appear that in truth the charge and pro- 
ceeding were wholly unfounded. But if a party maliciously, without 
reasonable cause, obtain a search warrant or other process against the 
pei*son or goods of another, and thereby occasion inconvenience or ex- 
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pence, he will be liable to a special action on the case for the malicious 
imputation and all its natural consequences. 

21. Liabilities of Justices * — If a justice acts beyond his jurisdiction, 
and irregularly causes the property or person of another to be impri- 
soned, he is liable to Q,n action, generally of trespass ; but after a con- 
viction has been quashed, to an action on the case. 

The principal instances of illegal proceedings before conviction, 
where a justice or inferior officer is liable to an action, are cases of the 
apprehension of a party without a sufficient oath of a crime or offence 
having been committed ; or where a constable has, after apprehension, 
neglected to take a party before a justice within a reasonable time; 
or where a justice has kept a party in custody too long, under pretence 
of re-examination ; or has, before conviction, been guilty of any other 
unauthorized act, or has committed a person as a vagrant without per- 
sonally hearing the witnesses in the presence of the party. 

Sometimes also a justice may be liable to trespass, because the facts 
did not bring the case within the statute on which he has proceeded ; as 
if, under the statute girag summary jurisdiction over particular servants 
working for wages, but not over persons working by contract, lie should 
commit a person of the latter description, it would be false imprison- 
ment; or it may be because the facts did not warrant his interference, 
as where the justice granted a warrant to distrain on a part} wdio had 
no land in thfe parish, or convicted a party for not doing statute duty 
in consequence of his supposed occupation of lands within the parish 
which he did not occupy ; though it would bo otherwise if he merely 
relied upon a personal exemption, which he ought to have established 
before the justices antecedent to conviction. 

But when a conviction is legal and sufficient on the face of it, and 
the warrant of commitment or distress or other execution thereon is not 
in itself defective, then, unless the conviction be quashed, it constitutes 
a complete defence and protection to the justices for any thing done 
upon it, however irregular or unjust the conviction may have been as 
regards the merits. 

Protection is afforded to magistrates by the general acts, 7 Jac. I. 
C.5, 21 Jac. 1. c. 12, 24 Geo. II. c. 44, and 43 Geo. III. c. 141. 
The 24 Geo. II. c. 44 requires an action against a justice to be brought 
within six calendar months, and one month’s previous notice of action, 
during which he may tender amends ; or he may pay money into court 
at any time, even just before the trial. The venue must be laid in the 
proper county ; and he may plead the general issue, and give in evi- 
dence any ground of defence under that plea. 

Supposing a justice has exceeded his jurisdiction by erroneously 
committing a person to prison, the court will discharge the party 
imprisoned upon habeas corpus, without imposing any terms whatever 
that no action shall be brought. 

There are other summary proceedings before justices, such as be- 
tween landlord and tenant, and under the customs and excise laws ; as 
to which we must refer the reader to those particular subjects in a 
former part of this work. 
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CHAPTER VL 

Courts in ifttneral, antr thtit fitbtval WLitCOt. 


We have now to consider the redress of injuries by action or suit. 
For the purpose of expounding and enforcing those laws by which 
rights are defined and wrongs prohibited, courts of justice are instituted 
in every civilized society, which, in all instances of an injury being 
committed, either inflict a punishment on the offender, or give a recom- 
pence to the person injured. On the original formation of most inde- 
pendent states the laws are in general few and simple, and administered 
without much regard to precise form ; but as population* and the intri- 
cacy of transactions increase, it is found that the establisliment of 
different courts, with an appropriation of particular business to each, 
becomes necessary. Thus in England the law has appointed a great 
variety of courts, some with a more limited, others with a^more exten- 
sive jurisdiction, some to determine in the first instance, others upon 
appeal and by way of review only. One distinction runs through 
the whole of those courts which judge and determine according to the 
general law of the land, namely, that some are of record, ana others 
not of record. 

A court of record is one where the judicial proceedings are en- 
rolled on parchment for a perpetual memorial, and which has power to 
hold pleas according to the course of the common law in all actions 
where the debt or damage amounts to 40 j. or upwards, and of trespass 
vi et armis. These records arc of such high authority, that their truth 
is not to be called m question ; though if there appear to be any mis- 
take of the clerk in making up the record, the court will order him to 
amend it. But nothing can be averred against a record, nor any plea 
or even proof admitted to the contrary; and if its existence be denied, 
it can be tried by nothing but itself, that is, by inspection. No other 
except a court of record hath power to fine and imprison (unless, in- 
deed, for a contempt committed in its view); so that the erection of a 
new jurisdiction with power of fine and imprisonment makes it at once 
a court of record. From these courts a writ of error lies after, and 
of certiorari before judgment ; and they have power to protect and 
discharge suitors and witnesses from arrest in going to or returning 
from their tribunals. 

A court not of record is one whose proceedings are not enrolled, or are 
not according to the course of the common law ; such are the county 
courts, hundred and baron courts, the courts ecclesiastical, &c. The 
proceedings in these courts may be tried as to the truth of their existence, 
like other matters of fact, by a jury, and not by mere inspection;, and 
they are removeable by writ of false judginenty and not of error or 
certiorari, to a superior jurisdiction. Inferior courts not of record 
cannot hold pleas of trespass vi et armiSy or of any forcible injuiy 
whatever, because they cannot assess a fine, and have no process to 
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arrest the person of the defendant. Neither can they in general en- 
tertain suits above the value of 405., except actions of replevin, which 
are reserved to the sheriff's court by the statute of Marl bridge, 
52 Hen. HI. c. 21. On the other hand, the superior courts were re- 
strained by the statute of Gloucester from holding pleas under the 
value of 405., except for trespass vi et armis^ and in some cases con- 
cerning lands, as for detinue of charters and title deeds*. 

Courts, again, may be distinguished into civil and criminal courts. 

The Criminal courts, consisting of the courts of oyer and terminer 
and gaol delivery, the sessions of the peace, and various other courts 
having general or local jurisdiction over crimes, misdemeanors, or 
offences, will be considered in a subsequent part of our work. 

The Civil courts, having jurisdiction over civil matters, consist of 
the courts of common law, for the decision of all legal claims ; the 
courts of equityy for enforcing merely equitable claims, or claims 
in some respe!fcts imperfect at law, and for giving effect to merely 
equitable defences; the ecclesiastical courts, for the decision of spi- 
ritual offences and ecclesiastical rights, questions on the validity of 
wills of personalty, matrimonial causes, and suits for defamatory words 
attributing fornication or other mere spiritual offence ; and the mari- 
time courts, for the decision of maritime questions ; with the several 
courts of appeal or error, and numerous inferior courts, either general 
or local. 

The Superior Courts, usually termed ‘^The Courts at West- 
minster,’^ are those of law and of equity. The former, having juris- 
diction principally over legal claims and defences, and some other pe- 
culiar matters, are, 1. The Queen’s Bench; 2. The Common Pleas; 
and 3. The Exchequer. The jurisdiction of these, as regards most 
personal actions, is nearly concurrent, though in respect of other 
actions and proceeding it is in many respects dissimilar. The courts 
of equity include, 1. The Court of Chancery held before the Lord 
Chancellor; 2. The Court of the Master of the Rolls; and 3. The 
Vice-Chancellors’ Courts. The equity jurisdiction of the Court of 
Exchequer was abolished by the act 5 Viet. c. 5, which authorized 
the appointment of two additional vice-chancellors. 

The Ecclesiastical Courts liave jurisdiction principally over rights 
and injuries of a spiritual and ecclesiastical nature; questions upon the 
legality of a marriage, the propriety of a divorce, and the right of a 
wife to alimony ; questions relative to wills of ^personal property, pro- 
bates, letters of administration, legacies, and distribution of assets; 
defamation imputing a mere spiritual offence, and not actionable or 
punishable at law ; and certain spiritual offences, as adultery, incest, 
fornication, brawling in churches, and many other offences against re- 
ligion or morality. The courts are principally the Archdeacons, Con- 
sistory, Peculiars, Arches, and Prerogative Courts. 

The only Maritime Courts are the Court of Admiralty and the 
Prize Court; the former being the ordinary court for deciding contro- 
versies relating to contracts made at sea, and sometimes called the 
Instance Court; the other, or Prize Court, for determining the right 
to maritime captures and seizures. 

There are also various Courts of Error or Appeal, which have 
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no 07'rgmal Jurisdiction^ but are merely intended to review the pro- 
ceedings of the courts before mentioned. These are, 1. The Court of 
Exchequer Chamber, which is a court of error for revising the judg- 
ments of the three superior courts of law, and holden before the jufees 
of the other two courts not concerned in the judgment impeached ; 2. The 
House of Lords, which is not only a court of error from the judgments 
of the Court of Exchequer Chamber, but also the court of appeal from 
decrees and proceedings in chancery; and 3. The Judicial Committee of 
the Privy Council, the ultimate resort from the decrees and proceed- 
ings of the superior ecclesiastical courts, the Court of Admiralty and 
Prize Court, as well as of the various vice-admiralty and other courts 
in the East Indies, the plantations and colonies in America, and other 
dominions of her majesty abroad. 

The more particular jurisdiction of each of these courts will be pre- 
sently considered in due order. 

The legal and equitable jurisdiction of the Court of Bankruptcy, 
including that of the Court of Review, constituted by the 1 & 2 Wm. IV. 
c. 5G, has been already noticed;^ as have been also the constitution 
and proceedings of the Court for Relief of Insolvent Debtors.^ 

Tlie jurisdiction of all these courts is to be considered with reference, 
firsts to the subjects of which they have original cognizance; secondly^ 
to the course of their j)roceedings, which are either formal or summary; 
and thirdly, to the superintending jurisdiction which they exercise over 
other courts or jurisdictions. 

Each of file co.urts has a particular description of proceeding and 
practice; but in all it will be found tliat they have adopted two 
courses of proceeding, the one formal, and the other summary. And 
it is ol‘ great importance not only to know the limits of these formal 
and summary jurisdictions, but to be able to decide whether it will 
be judicious to adopt the one or the other. In cases of doubt, the safest 
course is to procewl more formally; but when a summary piweeding is 
clearly }>ermitted, it is not only less dilatory and expensive, but also often 
more eifc-ctual, and avoids difficulties that might be encountered in a 
formal suit. Thus, if an attorney has given an undertaking in that 
character in reference to a pending suit, it may be enforced against 
liim by summary proceeding, whereas if a formal suit were brought, 
the same undertaking might be considered void for want of stating the 
consideration, as required by the Statute of Frauds. The applicant's 
affidavit is also received by the court, although on the trial of an 
action the evidence of a party to the suit is in general inadmissible. 
There is, how^ever, one considerable objection to a summary pro- 
ceeding, viz., tliat the party opposing it usually swears last, and unless 
there be two or more deponents to swear positively to the same 
matter in favour of the application having occurred at the same time, 
it not unfrequently happens that the party resisting the application 
will swxar so positively in the negative (knowing that two witnesses to 
the same fact are in general required to convict of perjury), that the 
application fails. Therefore, before a summary application should be 
attempted, the probability of the opponent’s swearing so as to defeat it 
should be well considered. In general, also, a plaintiff succeeding in a 
» Ante, p. 7H9. * J?i/e, p. })0n. 



Courts in tieneraL 


980 

formal suit is certain of judgment for his costs, whilst upon a motion 
the courts frequently exercise as much discretioh over costs as a court 
of equity, and the applicant may be deprived of costs, although he 
succeed in other respects. 

In many cases when formal suits are not absolutely essential, the 
courts permit the merits or propriety of the proposed proceeding to be 
discussed upon a preliminary motion, by granting a rule to show cause, 
founded on the applicant’s affidavit, why a writ of habeas corptis, or 
mandamus, or prohibition, or quo warranto, or certiorari, should 
not be issued, and then the opponent shows cause upon his affidavits, 
and the court hear and determine upon the propriety of the required 
proceeding before it actually takes place, by which, in many cases, much 
trouble and expence are saved. 

The same distinction between formal and summary jurisdiction also 
prevails in the Ecclesiastical, Admiralty, and Prize Courts, where, in- 
stead of the proceeding being always by libel, answer, and decree, the 
question may frequently be determined on petition or motion, &c. 

One important distinction until lately existed between proceedings in 
courts of law and those in equity or in the ecclesiastical courts, viz., 
that in the former, whenever a debt of 20/. could be sworn to, the de- 
fendant might have been arrested, and must have remained in pi isori or 
found bail as a security for his forthcoming at the termination of the 
action; whilst, with the exception of a writ of ne exeat, to prevent a 
defendant leaving the kingdom, a defendant in equity or in an ecclesi- 
astical suit can only be served with process, or cited, and required to 
enter an appearance; and the complainant has no security, in case he 
should leave the country. The decree, also, is in general only in perso-^ 
nam, and enforced by attachment for the contempt in not obeying it; 
but at law the plaintiff may, immediately after judgment in his favour, 
issue process for the debt or damages and costs recovered, and take in 
execution the personal property, real estate, or person of the defendant, 
— circumstances much in favour of the jurisdiction of courts of law. 
However, a court of equity has power in many cases to order the pay- 
ment of the fund or money in dispute into court at an early stage, — a 
power which no court of law exercises, except as a condition for 
granting a favour, as a new trial. And a court of equity may, after a 
person has been imprisoned for some time, for his contempt in not obey- 
ing a decree, sequester his personal estate and the rents and profits 
of n is lands; andf the new acts, 1 Wm. IV. c. 36, and 2 Wm. IV. c. 58, 
have in some other respects extended the jurisdiction in equity. 

If either a court of common law, a court of equity, a criminal court, 
or an ecclesiastical court, assume a jurisdiction which it clearly has 
not, the proceedings will in general be wholly void, and even the officer 
enforcing its sentence will be liable to an action; and, in general, the 
defendant may stay proceedings by plea to the jurisdiction, or by writ 
of prohibition. 
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CHAPTER VII. 

®f the Ibtttierior Courtis of Common 3latu« 

Originally the three superior courts of law had in most respects 
separate, distinct, and exclusive jurisdiction ; namely, the Queen's Bench 
over criminal matters, and trespasses m et armis committed in the 
county where the court sat; the Common Pleas, exclusively over real, 
personal, and mixed actions between party and party, except in a few 
cases where the officers of another court were concerned; and the 
Court of Exchequer, over all revenue matters. But each of these courts, 
by certain contrivances, have long assumed a co-extensive jurisdiction 
over all personal actions, when the right of the plaintiff is legal, and 
not equitable, spiritual or ecclesiastical, or maritime, nor has arisen 
out of an illegal capture ; so that complainants (subject to a very few 
exceptions) now have in general, in all personal actions, the option of 
suing in either of these courts. 

To tliis general rule there are exceptions ; as, that officers of any of 
the superior courts, and attorneys, must be sued in their own particular- 
court. Where the plaintiff also is such officer or attorney, then his 
privilege to sue in his own court prevails against that of the defendant; 
and though it was held in the King's Bench, that in the latter case the 
defendant could not be arrested, though he might be sued in the plain- 
tiff's court, yet the Court of Exchequer in a subsequent case held the 
contrary, and that attorneys and clerks of the Exchequer of Pleas 
might in that court arrest as well as sue attorneys of another court. 
Serjeants and their clerks are also privileged to be sued in the Com- 
mon Pleas. 

It was at one time doubted whether the Uniformity of Process Act, 
2 Wm. IV. c. 39, affects the privilege of an officer or attorney to be 
sued in his own particular court. The first section of the act abo- 
lishes the necessity to sue a privileged person by any particular form 
of process different from that against ordinary persons, and prescribes 
a new general form of process, enacting that such process may issue 
fiom either of the said courts;" but the 19th section continues all 
exemptions from arrest, and as the statute contains no express clause 
taking away the right to be sued only in a particular court, it has 
been determined that such privilege continues. 

So revenue officers must in general be sued as such in the Court of 
Exchequer. 

So officers of courts of equity, for all acts done by them in discharge 
of their duty, or even in the irregular execution of it, must be proceeded 
against in the Cojurt of Chancery. This is one of the very few instances 
in which courts of equity enter into questions of the amount of damages, 
which peculiarly belong to common law ; but in these instances the court 
of equity will refer it to a master to ‘ascertain what is a fair compensa- 
tion to be made to a party injured, and will restrain him from taking 
proceedings at law or in any other court against its officers. 
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These superior courts have jurisdiction, however small the debt or 
injury ; for at common law it is no defence, that the debt or damages 
to be recovered will be under forty shillings. But, under the 43 Eli*, 
c. 6, when the damages recovered are less than forty shillings, the 
judge may certify, and thereby deprive the plaintiff of his costs. Again, 
in most parts of England there are local inferior jurisdictions, as for- 
merly the various Courts of Request, or Courts of Conscience, and now 
the new County Courts. By the acts constituting the former, suits 
were prohibited from being brought in any other court, in some cases 
for debts under 10/., in others under 5/., and in others under 21. ; of 
which advantage might be taken by the defendant in different ways, 
pointed out by the particular act, as by motion, plea, or suggestion ; 
and sometimes the objection was even a ground of nonsuit. So now 
by the New County Courts act, "with certain exceptions therein speci- 
fied, if an action be brought in a superior court for which a plaint may 
be entered under this act, and a verdict be found for the plaintiff for 
less than 20/. if on contract, or for less than 5/. if founded on tort, the 
plaintiff shall have no costs ; and if the verdict be not found for the 
plaintiff, the defendant shall be entitled to costs as between attorney 
and client; unless in either case the judge certify that the action was 
fit to be brought in such superior court. 

Subject to the before-enumerated exceptions, the great bulk of liti- 
gation between private subjects (consisting principally of personal 
actions and the action of ejectment) may be instituted in either of these 
three principal courts, at the option of the plaintiff. But still there are 
many circumstances, not strictly of jurisdiction, but of essential im- 
portance to be considered, in preferring one court to another. We 
shall therefore proceed to state the jurisdiction of each court in parti- 
cular, and occasionally suggest the expediency, under particular cir- 
cumstances, of proceeding in one court in preference to another. 

T. The Court of Queen’s Bench. 

The jurisdiction of the Court of Queen’s Bench is by far the most ex- 
tensive of all the courts; for it has cognizance as well of all criminal 
matters as of most civil injuries, and has also considerable jurisdiction 
over matters collateral or distinct from any formal suit, and over infe- 
rior courts. It administers justice either informal civil actions, decided 
upon demurrer on points of law, or by a jury trying formal issues of 
fact; or it affords justice summarily upon iiffidavit, motion, rule 
and rule absolute, and enforces the latter with costs by attachment. 
So as regards criminal and public proceedings, there will be found a 
similar distinction between formal indictments and informations and 
more summary proceedings. 

I. Over Civil Matters. — 1. Formal AcMons. — Subject to the 
exceptions before noticed relative to officers and attorneys of another 
court, revenue officers, and persons executing the process of the 
Court of Chancery, and also subject to a few enactments requiring 
actions thereby given to be brought in the Exchequer, it is now esta- 
blished, that every complainant ha^ the choice of commencing in the 
Queen’s Bench all formal actions of account (strictly so called), as- 

* See Chit. Eq. Ind. Jurisdiction^ III. 



Court of Queen's Bench. 988 

sumpsit, covenant, debt, detinue, case of every description (whether for 
injury to the person or property, real or personal]), trover, replevin, 
and all actions of trespass vi et armiSf whether for direct injuries to the 
person, as for assault, battery, false imprisonment, or for direct injuries 
to personal or real property in England or Wales; and this whether the 
cause of action arose in Middlesex or elsewhere, in England or any part 
of the world ; with the exception of local injuries, where the real property 
affected is out of the kingdom ; and also over writs of scire facias on 
record, whether recognizances or judgments in favour of private 
individuals. 

But the Court of Queen's Bench has no jurisdiction in real or mixed 
actions, except only in the action of ejectment, which is in the nature of 
a mixed action, or unless at the suit oi the crown, which has the choice of 
all the courts. Even quare impedity also a mixed action, can only be 
brought in the Court of Common Pleas. 

2. Summary JurisdicMon. — Besides this extensive jurisdiction 
over personal actions, this court has, at common law and by parti- 
cular statutes, very extensive summary jurisdiction. The summary 
proceedings in this court of a chdl nature, to obtain redress for 
private injuries, arc principally by habeas corpus, or relating to awards, 
annuities, mortgages, bail bonds, replevin bonds, warrants of attorngr, 
officers of tlie court, sheriffs, bailiffs, attorneys, articled clerks, &c. In 
general, in every summary proceeding founded on a statute, the direction 
of the act must be strictly pursued. 

The practice in obtaining a discharge from unjust imprisonment by 
habeas corpus has been already stated. A Ithough the courts of Com- 
mon Pleas and Exchequer, and the judges of those courts, have con- 
current jurisdiction with the Court of Queen's Bench and its judges in 
issuing a writ of habeas corpus, yet in general it is advisable to apply 
to this court in preference to the others, more especially when the 
party is illegally imprisoned upon a criminal charge under the statutes 
for the protection of the revenue; for this court, as observed by Lord 
Holt, is the constitutional protector of the liberty of the subject, and 
it is more in the practice of deciding upon criminal subjects, and the 
requisite forms of process, warrants, convictions, &c. than the other 
courts. This court also has peculiar power not only to discharge where 
the imprisonment upon a criminal charge is wholly illegal, but also to 
hail the party, although in custody for supposed high treason or capital 
felony. Where, however, the imprisonment is under the civil proceed- 
ing of any other court, the application for a habeas corpus would be 
more properly made to the court out of which such , process issued. 

In order to enforce or to appeal against an awardy the statutes 
9 & 10 Wm. III. c. 15, and 3 & 4 Wm. IV. c. 42, §§ 39, 40, and 41, 
create a summary jurisdiction over the decision of the arbitrator; and 
whether there be any action depending or not, this court has juris- 
diction in cases where the submission to arbitration has been made a 
rule of the court. Where, by the terms of the submission, it is 
agreed that it may be made a rule of this or any other court, it will in 
general be found best to apply to this court, because its constant prac- 
tice on these subjects has induced a peculiar facilitv of decision in the 
Queen's Bench. 
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In annuity transactions the legislature has given to each of the su- 
perior courts summary jurisdiction in certain cases. The 53 Geo, III. 
c. 114, § 2, requiring a memorial of the transaction, enacts, that within 
thirty days after the execution of every deed, bond, instrument, or other 
assurance whereby any annuity or rent-charge shall, after the 14th J uly, 
1813, be granted for one or more life or lives, or for any term of years, 
or yearly estate determinable on one or more life or lives, a memorial 
of the date of every such deed, bond, instrument, or other assurance, of 
the names of the parties, and of all the witnesses thereto, and of the 
person or persons for whose life or lives such annuity or rent-charge 
shall be granted, and of the person or persons by whom the same is to 
be beneficially received, of the pecuniary consideration for granting 
the same, and of the annual sum or sums to be paid, shall be enrolled 
in the High Court of Chancery in the form therein prescribed, or 
with such alterations as the nature and circumstances of any par- 
ticular case may reasonably require, otherwise every such deed, bond, 
instrument, or other assurance shall be null and void to all intents 
and purposes. 

The 5th section gives a judge of the Queen’s Bench or Common Pleas 
(omitting the Exchequer and courts of equity) summary power, by sum- 
mons and order, to compel the delivery of a copy of the deed. 

If the consideration for which the annuity is granted be not properly 
paid, then, according to the 6th section, the grantor of the annuity may 
apply to the court in which an action shall be brought for payment of 
the annuity or rent-charge, or in which judgment shall be entered, by 
motion, to stay proceedings on the action or judgment ; and if it appear 
to the court that any such practices as are mentioned in that section 
have been used, the court may order the deed &;c., whereby the annuity 
or rent-charge is secured, to be cancelled, and the judgment, if any has 
been entered, to be vacated. 

The statute contains other enactments declaring void all annuities as 
to infants, and relative to the extortion of annuity brokers, and excep- 
tions with respect to annuities charged on property of adequate value 
whereof the grantor was seised in me, &c. 

In considering the practical application of this statute, the distinction 
between the general jurisdiction of the court over warrants of attorney, 
and the particular power given by the 6th section to the court to inter- 
fere on summary motion, should be constantly kept in view. The first 
section declares the instrument void for want of a proper memorial ; 
but that section gives the court no power to interfere summarily on that 
account; and therefore, when that i^he objection, the court of law can 
only set aside a warrant of attorney, constituting one of the securities, 
upon the common law jurisdiction of the court over warrants of attorney. 
And it is only when a case can by affidavits be brought within the pre- 
cise terms of the 6th section, that a court of law has a discretionary 
power (at least when an action is not depending) to order the deeds See. 
to be cancelled. 

Courts of equity have more extensive jurisdiction to cancel annuity 
deeds than a court of law ; and therefore in some cases, especially where 
the deeds constitute an incumbrance upon an estate, it may be prefer- 
able to file a bill in a court of equity in the first instance. 
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Summary relief at law is afforded to mortgagors by the 7 Geo. II. 
e. 20, upon bringing the principal money and interest into the court 
in which the proceeding at law is depending ; and although the statute 
contains some exceptions, it is in general very liberally construed. If; 
however, it appear that the mortgagor had agreed to convey his equity 
of redemption, a court of law will not in general interfere. 

The 4 Ann. c. 16, § 20, as to hail hondsy and the 19 Geo. II. 
c. 19, § 23, as to replevin hondsy enable the court in which the action 
is brought (t. e, in which the process in the original action was return- 
able), by rule of court, and consequently on affidavit and rule nisiy 
“ to give such relief to the parties upon the bond as is agreeable to 
justice and reason,” and provide that such rule shall have the effect 
of a defeazance to such bond. 

This court, and also the Common Pleas and Exchequer, exercise a 
summary jurisdiction, as well of an equitable as of a legal nature, over 
warrants of attorney y and will, on proper grounds, interfere upon affi- 
davit and motion to set them aside. 

This instrument is a written authority, to the attorney or attorneys to 
whom it is directed, to appear for the party executing it, and receive a 
declaration for him in an action, usually of debt, for a named sum, at 
the suit of a person therein mentioned, and to confess the same, or 
suffer judgment to pass by default, and also authorizing such attorneys 
to release any errors in the proceedings. It has now become one of 
the most usual collatei*al securities on loans of money, on contracts 
to pay an annuity, and for debts, though usually accompanied with some 
other deed or security. 

As the nature of this security enables the creditor to sign judgment 
and issue execution, without affording the debtor an opportunity of 
pleading illegality or other objection, the courts have always considered 
it necessary to exercise a summary jurisdiction over them, by inter- 
fering, on affidavit and motion, whenever the security is tainted with 
illegality, as having been obtained by fraud or upon an usurious con- 
sideration; and if the objection be clear and unanswered, they will 
order the warrant to be delivered up to be cancelled, and set aside all 
proceedings thereon. If the facts be doubtful, they will either refer it 
to the master, who may receive further affidavits, or will direct an 
issue, so that the truth may be tried by a jury. 

The Common Pleas will not interfere on the ground of usury, except 
upon the terms of paying the principal sum and legal interest due. 
But the Queen’s Bench will cancel the warrant, and set aside a judg- 
ment and execution thereon, without imposing any terms ; unless the 
party signing the warrant of attorney has induced a third person to 
purchase the debt by representing it as legally due. 

With respect to the form of a warrant of attorney, the defeazance 
ought to be written on the same instrument, or at least a memorandum 
of the substance ; but the defect does not vitiate the instrument. It 
need not, in strictness, be under seal. 

By the 1 & 2 Viet c. 110, no warrant of attorney to confess judg- 
ment in any personal action, or cognovit actionem, given by any person, 
shall be of any force unless there shall be present some attorney of one 
of the superior courts on behalf of such person, expressly named by 
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him and attending at his request, to inform him of the nature and effect 
of such warrant or cognovit before the same is executed; which attor- 
ney shall subscribe his name as a witness to the due execution thereof, 
and thereby declare himself to be attorney for the person executing the 
same, and state that he subscribes as such attorney. 

By 3 Geo. IV. c. 39, for preventing frauds upon creditors by secret 
warrants of attorney, every such warrant, with an affidavit of the time 
of executing the same, is to be filed within twenty-one days after it is 
executed, or the same will be void in case of bankruptcy ; and by 
section 3, if the instrument is subject to a defeazance, the latter ought 
to be written on the same paper, or the instrument will be void. But 
this has been held only to invalidate it as to creditors, and not as 
against the party himself. 

The 6 Geo. IV. c.K), §§81 and 108, as to bankrupts, prevents any 
preference from being obtained by an execution founded on a warrant 
of attorney, unless the goods be seized upwards of two months before 
the fiat ; and similar provisions have been enacted as to warrants of 
attorney executed by persons who take the benefit of the acts for re- 
lief of insolvent debtors, both by the late (7 Geo. IV. c. 57) and tlie 
present act (1 &2 Viet. c. 110). It is therefore, in general, advisable 
to require the sheriff to assign goods under immediately 

after the seizure. 

With respect to the tiTue of signing judgment, the general rule of 
Hilary Teim, 1832, requires leave to enter up judgment on a warrant 
of attorney above one and under ten years old to be obtained by a 
motion in term, or by order of a judge in vacation ; and if ten years 
old or more, then upon a rule to show cause. 

Each of the superior courts has a summary juridiction over all its 
own immediate officers, and will compel them to return any excess of 
fees, or attach them for official misconduct ; also over sheriffs ; and, 
by express statute, may, on petition, summarily punish gaolers, bailiffs, 
and others employed in the execution of process, who liavo been 
guilty of extortion or other abuse of their office, and compel them to 
make reparation. 

By ancient statutes ignorant and unskilful attorneys may be pun- 
ished and prohibited from practising. An attorney cannot practise 
whilst in prison ; and if he do, he may be struck off the roll. If 
any person convicted of forgery, perjury or subornation of perjury, 
or common barratry, practise as an attorney or agent in any suit or 
action in any court, that court shall, upon complaint or information 
thereof, examine the matter in a summary in open court ; and if 
the offence be established, shall cause the offender to be transported 
for seven years as a felon. So if an attorney practise for the profit of 
an unqualified person, he may be struck off the roll, and the un- 
qualified person imprisoned for a year. He may, however, sometimes 
be re-admitted. Independently of these and other, express regulations 
and penalties, each oi the courts has summary jurisdiction over the 
attorneys of its own court, when guilty of professional misconduct, and 
this although the malpractice was committed in an inferior court. 

Proceedings in furtherance of the Courfs own Jurisdiction . — 
At common law the courts would in general protect their own officers, 
when acting bond fide in executing the process of the court, from tb 



Court of Queen's Bench. 987 

risk of double liability to two different claimants, as where a i^rift 
had seized goods under a writ of fieri facias, provided he* applied to 
the court as soon as he found himself in peril ; and they would compel 
the adverse claimant to try the right, whilst the proceeding against the 
sheriff or officer was suspended, upon the terms of his bringing the 
proceeds into court to abide the result. But this only related to cases 
where a bill of interpleader in equity would not lie. Therefore, 
when the sheriff of Hertfordshire hastily returned, on a writ of fieri 
facias, that he had seized goods, and that they remained on hand for 
want of buyers, the Court of Queen’s Bench refused leave to amend his 
return on an affidavit that writs of extent had since been received for 
sums exceeding the value of such goods, because he ought to have 
made more diligent inquiry before he returned the writ. However, 
this power of interference at common law is now further extended 
by the 1 & 2 Wm. IV. c. 58, called The Interipieader Act. The 
first section, after reciting ^^that it often happens that a person sued at 
law for the recovery of money or goods where he has no interest, and 
which are also claimed of him by some third party, has no means of 
relieving himself from such adverse claim but by a suit in equity 
against the plaintiff* and such third party, usually called a hill of in- 
terpleader, which is attended with expence and delay,” for remedy 
thereof enacts, “ That upon application made by or on behalf of any 
defendant sued in any of her majesty’s courts of law at Westminster, 
or in the Court of Common Pleas in the county palatine of Lancaster, 
or the Court of Pleas of the county palatine of Durham, in any action 
of assumpsit, debt, detinue, or trover, such application being made 
after declaration and before plea, by affidavit or othei*wige, showing 
that such defendant does not claim any interest in the subject gmtler 
of the suit, but that the right thereto is claimed or supposed to belong 
to some third party who has sued or is expected to sue for the same, 
and that such defendant does not in any manner collude with such 
third party, but is ready to bring into court or to pay or dispose of the 
subject matter of the action in such manner as the court, or anyj-u^e 
thereof, may order or direct, it shall be lawful for the court, or any 
judge thereof, to make rules and orders calling upon such third party 
to appear and to state the nature and particulars of his claim^ and 
maintain or relinquish his claim, and upon such rule or order to hear 
the allegations as well of such third party as of the plaintiff, and in the 
mean time to stay the proceedings in such action, and finally to order 
such third party to make himself defendant in the same or some other 
action, or to proceed to trial on ope or more feigned issue or issues, 
and also to direct which of the parties shall be plaintiff or defendant 
on such trial, or, with the consent of the plaintifi and such third party, 
their counsel or attorneys, to dispose of the merits of their claims and 
determine the same in a summary manner, and to make such other rules 
and orders therein as to costs and all other matters as may appear to 
be jurt and reasonable.” 

If the sheriff has accepted the indemnity of a third person, qr has 
paid over the proceeds to the judgment creditor, he will not be relieved 
under this aet. The application must be at the first opportunity, and 
the affidavit must positively deny Qollusion. 
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The act does not take away the right of a party to file a bill of inter- 
pleader, for the remedy is merely concurrent ; though If a sheriff or 
stakeholder have filed such a bill, then, haying made his election, the 
common law courts will not interfere. 

As the statute in express terms is limited to summary interference in 
actions of assumpsit, debt, detinue, and trover, many cases will arise 
where the act will not fipplv, and where it will still be necessary to 
apply to a court of equity for relief. Frequently a plaintiff has an 
election to proceed in an action of trespass or trover ; and if he wish to 
avoid a summary application under the Interpleader Act, he may do so 
by issuing his writ and declaring in trespass. So by declaring in cove- 
nant on a lease instead of debt, it would seem doubtful whether the 
court could interfere under the terms of the act ; and case and replevin 
are certainly not actions within the act. 

By the 1 & 2 Wm. IV. c. 22, any of the superior courts, or a judge 
thereof, has now an absolute power of ordering an examination of a 
witness upon interrogatories if within the jurisdiction of the court, or 
of ordering a writ in the nature of a manaamus or commission for the 
examination of a witness out of such jurisdiction. Before that act the 
common law courts had no power to compel consent to such a pro- 
ceeding ; though the court would put off the trial at the instance of the 
defendant if the plaintiff would not consent, and if the defendant re- 
fused, would not allow him to sign judgment as in case of a nonsuit. 
Still, if it was necessary to proceed to trial, and the opponent refused 
consent to examine witnesses abroad, it was necessary to file a bill in a 
court of equity to obtain a commission for such purpose. 

In the instances in which the courts of law permit summary appli- 
cation, as against attorneys, and in cases of awards, annuities, mort- 
gages, bail bonds, replevin bonds, and other cases before noticed, the 
proceeding of the applicant is by filing affidavits, on which he founds 
his motion, and obtains a rule nisi. This proceeding in effect operates 
somewhat like a bill in equity praying a discovery, but with this dif- 
ference, that in equity the party must make the required disclosure, or 
be committed for his contempt ; but at law the party showing cause 
need not absolutely make an affidavit, but may decline to show cause 
and let the rule be made absolute without discussion, or he may rely 
upon the affidavits of third parties. In general, however, if the affida- 
vits of the applicant charge some particular transaction by or with the 
privity of the opponent, then, unless he make an affidavit denying such 
allegation, the matter will be taken pro conjesso against him ; so that 
in general a rule nisi at law operates as a bill of discovery, compelling 
him to state the facts on oath at the peril of an indictment for perjury, 
if the applicant and another person can distinctly swear to the contrary. 

The foregoing, it will be observed, are proceedings to extend the 
jurisdiction of the Queen^s Bench and other courts of law, by affording 
summary assistance in such courts. But, moreover, the Court of Queen’s 
Bench, and indeed equally so the other superior courts of law, claim 
and exercise a veiy useful and extensive legal and equitable jurisdiction 
over the proceedings in their own particular court, so as to prevent 
their misapplication or abuse, by which they might, if permitted, be- 
come the engines of malice and oppression. 
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In Aid or Restraint of the Jurisdiction of other Courts. — Thit 
court has an extensive jurisdiction as well in aid of other courts and 
jurisdictions^ as also in proper cases to compel them to act, or to re- 
strain them from acting, or to correct their judgments or proceedings, 
by writ of error or fahe judgment ^ or on certiorari. 

Of the first description are the instances of this court receiving and 
hearing arguments upon a case, and certifying their opinion for the as- 
sistance of an equity court; or trying an issue directed by a court of 
equity, or by some act of parliament; or enforcing the judgment of an 
inferior court by certiorari, and issuing execution. Of the second 
description are the proceedings by mandamus to inferior courts and 
oflSicers of a public nature. Of the third, are writs of prohibition. And 
of the last, are writs of error or false judgment, and the removal of 
proceedings by certiorari, for more summarily examining their suffi- 
ciency, or giving them effect. 

In aid of the jurisdiction of inferior courts, when the defendant has 
removed himself or his effects out of their jurisdiction, and the debt is 
under 20Z., this court, and indeed the courts also of Common Pleas 
and Exchequer may, under the 19 Geo. III. c. 70, and 7 & 8 Geo. IV. 
c. 71, remove the record of the proceedings from the inferior court, 
and issue execution gainst the defendant’s person or effects in any 
county of England. But these acts do not extend to an action of eject- 
ment, but are confined to personal actions. There are similar enact- 
ments in some of the Courts of Request Acts. 

The Court of Queen’s Bench has also jurisdiction, by writ of prohi- 
bition, not only to prevent another court from proceeding where it 
has no jurisdiction, but also to prevent the committing of a public 
irremediable injury, analogous to the jurisdiction in equity of 
granting an injunction; but the court seems reluctant to exercise 
this summary jui-isdiction, unless in a very clear and urgent case, and 
will in general leave the applicant to proceed by indictment for the 
injury Tmen completed, or to apply to a court of equity, which will in 
general interfere by injunction to prevent the commission of waste or 
of nuisances, but not of other crimes or injuries. Indeed, in practice, 
there is no remedy in courts of law to prevent any injury, except per- 
sonal violence, by articles or sureties of the peace. 

As a Court of Error or Appeal from IvAgrior Courts or Tri^ 
hunals. — By the 1 & 2 Wm. IV. c. 70, ^ 18, aiMviits of error from the 
Court of Common Pleas on matters of law are returnable direct into the 
Exchequer Chamber. But still from all inferior courts of record (ex- 
cept in London and a few other places) the writ of error is returnable 
into the Queen’s Bench, and not into the Common Pleas. But writs of 
error in fact, as infancy and coverture, lie from a judgment of the 
Court of Common Pleas, returnable in that court or in Ihe Queen^s 
Bench. 

A writ of false judgment from the fonnal judgment of an inferior 
court not of record, but proceeding according to the course of the 
common law, and which writ is issued out of Chancei^, is properly 
returnable into this court or into the Common Pleas. But no such writ 
lies from a court of request or other court, which by statute is directed 
to give judgment according to equity and good conscience, and not 
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according to the usual course of proceeding at common law, because a 
court so constituted is not bound by the rules of pleading or eyidenco, 
as in formal suits at law. In general the decisions of courts of re- 
quest are final, unless in some of the acts, as now in the Southwark 
act, the proceedings in which are removable by certiorari, and if erro- 
neous may be set aside by the Court of Queen’s Bench. 

The Court of Queen’s Bench and Common Pleas (but not the Exche- 
quer) are constituted courts of summary appeal from the decisions of 
justices of the peace who have, under the 11 Geo. II. c. 29, §16, 

f iven possession of untenanted premises to the landlord upon the tenant 
aving deserted them when the rent has been in arrear. The 17th 
section of that act enables the tenant to appeal to the judges on the 
circuit, or to the Court of Queen’s Bench or Common Pleas when the 
premises are in London or Middlesex; who may order restitution, or 
affirm the act of the justices. The courts, under this power of appeal, 
are not bound by any strict rule, but may order restitution on siicli 
equitable terms as they shall think fit, although the landlord’s legal 
right of re-entry was clear, and the proceeding perfectly regular. Upon 
the other hand, the justices’ record protects them, and all acting under 
them, from any liability to an action. 

The Court of Queen’s Bench, or its judges, are in many instances con- 
stituted by statute, in effect, though not in form, a court of appeal from 
inferior commissioners or pei’sons, as under the Assessed-Tax acts, by 
which the commissioners are directed, at the instance of the appellant or 
assessor, to state a case for the opinion of one of the judges of Queen’s 
Bench, Common Pleas, or Exchequer. 

II. Over Criminal and Public Matters. — The Queen’s Bench 
has also original jurisdiction, by indictment or criminal information, 
over most crimes, misdemeanors, and offences committed in Middlesex ; 
and, indeed, these subjects were originally the principal objects of 
its jurisdiction. This court is the highest and most extensive of 
criminal justice within the realm as regards such offences. It has, at 
common law, jurisdiction by indictment over every description of 
criminal offence committed in Middlesex. Indictments for perjury 
(which in general cannot be preferred at the general or quarter sessions, 
but only at the assizes, or in this court when committed in Mid- 
dlesex) and for con^racy are now the most frequent in this court, 
especimly for perjury in answers or affidavits. So, by different 
statutes, some offences committed out of the realm may be prosecuted 
by indictment in Middlesex; but in general, without some express 
enactment, offences committed out of England are not cognizable in 
this court, but it is now usual to proceed by special commission. 

For the purpose of exercising this criminal jurisdiction by indict- 
ment in Middlesex, grand juries for Middlesex are, on two days in each 
of the four terms, summoned and sworn before the senior of the puisne 
judges, who charges or addresses them respecting their duty in the Court 
of Queen’s Bench, and such jury afterwards find or ignore the bills of 
indictment presented to them for crimes committed in the county, 
principally for conspiracies, perjury, and other misdemeanors. 

So all misdemeanors, whether committed in Middlesex or in any 
other county in England may, as regards jurisdiction, be prosecuted 
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by criminal information filed by the attorney-general ex qfficw ; or on 
the application of a subject, by leave of the court, an information for 
misdemeanor may be filed in the Crown office. But in no case of 
treason or felony can an information be sustained, but there must be a 
bill of* indictment found by a grand jury. 

The principal difference between ‘the proceeding by indictment and 
by information is, that the former must be first presented to and 
found by a grand jury of the county in which the ofience was com- 
mitted, and afterwards tried by a petty jury ; whereas, when the at- 
torney-general ex officio files an information, or when upon affidavit 
and motion and hearing of both parties on affidavit, the court give 
leave to file an information, the necessity for the finding of a bill of 
indictment by a grand jury is dispensed with, and the criminal process 
immediately issues against the offender. 

With respect to misdemeanors in general, although unquestionably 
this court has jurisdiction over every variety of that description of 
offences however inferior, yet great inconvenience having been felt from 
compelling persons in low circumstances to show cause against infor- 
mations in the Queen’s Bench, and after conviction to travel to West- 
minster from perhaps a remote part of the country to receive judgment, 
the court came to a resolution not to grant any information against such 
j)ersons, however fit the subject might be in other respects for such 
mode of prosecution. The court has also resolved not to grant infor- 
mations against overseers or other persons for procuring the marriage 
of a pauper with intent to burthen another parish, though formerly 
such informations were frequent. But, subject to these and a few 
other exceptions in practice, a very considerable portion of the time of 
this court is occupied by motions for leave to file criipinal informations 
in the Crown office, either against magistrates or other public officers, 
or for challenges, libels, and other misdemeanors. And where the 
parties concerned are of rank, and the offence committed demands 
immediate interposition, and when it appears the party applying gave 
no provocation, and was wholly free from blame, or in case of libel 
free from the least ground of suspicion of the ofience imputed to him, 
it may be advisable to adopt this course in lieu of indictment or pro- 
ceeding by action, and in all these cases it is almost certain that 
the court will make the rule absolute. The juijisdiction to grant leave 
to file a criminal information in the Crown oflice is one of the highest 
and perhaps most delicate and discreet bmnehes of jurisdiction, some- 
what in the nature of the ancient Court of Honour ; and whether a 
criminal information will be granted or refused, depends on showing 
that the party applying has in all respects acted properly, and there- 
fore deserves the protection of the court, or that the other party has 
acted malignantly and without provocation. 

Though formerly otherwise, now, by 1 Wm. IV. c. 70, § 9, the judge 
A\ ho presides on the trial may pronounce judgment immediately after the 
sittings or assizes on the party convicted, whether by default, confession, 
or verdict, and whether such person be present in court or not, except in 
cases of criminal information filed by leave of the court, or by the at- 
torney-general, and wherein he shall pray that the judgment may be 
postponed ; but the court above may still on motion grant a new trial. 
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It is only in this superior court, or by application to the chancellor, 
that articles of the peace can be exhibited, so as to obtain security 
against threatened personal injury, when the party against whom the 
application is made is a peer. In ordinary cases application must be 
first made to a local magistrate or court of session mr sureties to keep 
the peace ; but if the party required to find sureties be a ])eer, or the 
local magistrates have refused to interfere, or if the parties be of rank, 
or if a married woman require immediate protection against. her hus- 
band, this court may with propriety be applied to. 

Quo Warranto, — Another important jurisdiction peculiar to this 
court is the quo warrantOy which is a proceeding adopted where any 
subject or body politic has usurped or assumed to act on any franchise 
or privilege not being legally entitled, and which is supposed to be 
either injurious to another party really entitled to the franchise, or to 
the public, and calls on the defendant to show by what authority (jquo 
warranto) he has assumed to act in such public office, &c. It 
cannot be filed against an entire corporation by tne master of the Crown 
office, but only by the attorney-general ; though when only against a 
particular individual, it is otherwise. It cannot be against persons for 
usurping a franchise of a mere private nature not connected with 
public government; in which respect the interference of this court 
m cases of quo warranto is influenced by the same principle as in the 
instance of granting a mandamus. Upon proper affidavits, the court 
grants a rule to show cause why an information in the nature of a quo 
warranto, directed to the party supposed to have been guilty of the 
usurpation, should not issue; and this is afterwards discharged or 
made absolute according to circumstances ; or the court receives an in- 
formation filed ex officio by the proper officer of the crown, upon 
affidavits of private persons showing sufficient grounds ; and if the 
usurpation be found upon the trial unlawful, then the party proceeded 
against will be ousted, and the franchise, if capable of seizure, seized 
into the queen’s hands. Informations in the nature of quo warranto 
are now considered as civil proceedings, that is, to try a civil right, 
usually a corporate franchise, though of a public nature ; but still the 
proceedings are in the Crown Office. 

Writs of Cefi'tiorari and of En'or, — A most important jurisdiction 
is exercised exclusively by this court in the removal of proceedings on 
indictments and presentments of justices or constables, or on coroners’ 
inquests, into this court, in order that the form and merits may be there 
discussed, prosecuted, and tried. A certiorari is a writ under the chief 
justice’s name, directed in the queen’s name to the judge or officer of 
an inferior court, commanding him to send the record or proceeding 
before him to the Court of Queen’s Bench, in order that the court “ may 
further cause to be done therein what of right and according to law 
that court shall see fit to be done.” And its use is, that the superior 
court may consider and determine the validity of indictments, present- 
ments, convictions, orders, &c., and the proceedings relating to the 
same, and may quash or confirm, or proceed to trial of the former, t)r 
issue process of outlawry against the offender in those cases where the 
inferior court cannot reach iiim, or have a trial by a special jury after 
a view and the assistance of a queen’s counsel. By certiorari any 
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indictment, presentment, &c., found or presented in any part of 
England, may be removed into the Queems Bench, after which the 
proceedings are to be according to the course and practice of that 
court. 

As a general rule, if the indictment or other proceeding was origin- 
ally insufficient, or was found by an improper court or jury, the circum- 
stance of its removal by certiorari into tne Queen's Bench, and the 
subsequent proceedings thereon, will not get rid of the objection. Still, 
however, if a defendant has thus been prosecuted before an improper 
tribunal, it will be safer to remove the proceeding, and then apply to 
the Court of Queen's Bench to quash tne same. 

Before verdict the removal is by certiorari j whereas after judgment 
below it is by writ of error. At common law, before judgment, in- 
dictments and convictions are removable by certiorari as of course, 
unless some express enactment has taken away the right to remove ; 
and even then, if one count be introduced not affected by such express 
enactment, the whole indictment is removable. But as the acts 
5 W. & M. c. 11, and 9 & 10 Wm. III. c. 33, require in term time a 
motion and rule, and in vacation the permission of a judge, to issue 
a writ of certiorari, it is obvious that it is no longer of right, or as a 
mere matter of course, that an indictment or presentment can be re- 
moved at the instance of the defendant. And, to support his applica- 
tion, there must be an affidavit entitled only In the Queen's Bench," 
showing facts or circumstances sufficient to induce the court or a judge 
to allow the writ. In general it will be granted on an affidavit show- 
ing that there are, or that the deponent has been advised by counsel 
that it is expected and believed that upon the trial will arise matters 
of law and of doubtful decision unfit to be decided by the inferior 
court, sometimes showing the particular point, or that some of the 
justices at sessions are interested; and any, even slight, ground for 
doubting a satisfactory trial or judgment below will in general induce 
the court to grant the writ. 

The motion of counsel should be made before issue joined and at 
the earliest opportunity, and at all events before conviction or judg- 
ment; and if there be several defendants, it must appear by affidavit, 
or by counsel for each defendant appearing, that all concur in the ap- 
plication. The application may be made after a warrant has issued 
and recognizance to appear, even before indictment found. When the 
propriety of the removal, even upon the ex parte application of the 
defendant, appears clear, the court or judge will at once grant the 
writ; though it seems that there must be a rule nisi in cases of pro- 
ceedings before commissioners of sewers. The certiorari only removes 
the indictment; therefore, in order to remove the prisoner alsd (if the 
party be such), an habeas corpus is also necessary. 

After judgment of an inferior court upon an indictment or present- 
ment, or coroner's inquest, &c. tried by a jury, the removal cannot be 
by certiorari, but must be by writ of error ^ upon which the merits 
cannot be discussed; and such a writ of error must in all cases be re- 
turnable in the Court of Queen's Bench, and there, after issue joined in 
error, the case is ar^ed in full court. For this the attorney-generars 
authority must be nrst obtained; which is usually granted upon the 
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production of a petition and a case^ with counsePs opinion or certificate 
that there is ground of error. 

The court, on the application of the attorney-general, may by cer- 
tiorari remove and set aside a coroner* s inquisition for apparent defect, 
and may declare a rule for that purpose absolute even in the first 
instance. 

All judicial proceedings of justices of the peace, upon which they 
have decided by conviction or order (such as an illegal conviction 
under the Building Act, or an illegal order of justices for turning a 
highway) are of common right removable into this court by certiorari, 
unless that remedy has been expressly taken away by particular enact- 
ment ; and even where a statute declared that no other court whatever 
should intermeddle with any causes of appeal upon that act, but that 
they should be finally determined in the quarter sessions only, yet it was 
decided that the Court of Queen’s Bench was not ousted of its juris- 
diction by certiorari. It has been the practice in the Queen’s Bench 
not to grant a certiorari to remove an order of justices, from which an 
appeal lies to sessions, before the matter has been determined upon 
appeal, because the removal might take away that privilege; but when 
there is no restriction as to the time of appeal, it would be otherwise. 

In order to restrain the vexatious removal of convictions and orders, 
which issued as of course at common law, the statute 5 Geo. II. c. 19, 
and 13 Geo. II. c. 18, have been enacted, which now regulate the pro- 
ceeding. Section 1 of the 5 Geo. II. enables the sessions to amend 
defects of form. And section 2 enacts, that no certiorari shall be al- 
lowed to remove any such judgment or order unless the party prose- 
cuting such certiorari, before the allowance thereof, shall enter into a 
recogni 2 M.nce, with sufficient sureties, before a justice of the peace or 
justice of sessions, or before a judge of the Queen’s Bench, in con- 
ditioned to prosecute such certiorari with effect and without delay at 
his own costs, and to pay full costs if the judgment or order shall be 
confirmed; and unless such recognizances be executed, the justices are 
to proceed and enforce the judgment or order. And section 3 directs, 
that the recognizance shall be certified and filed with the certiorari 
and judgment or order thereby removed in the Queen’s Bench; and if 
confirmed, the payment of costs is to be enforced by attachment. 

The 13 Geo. II. c. 18, § 5, extends in terms to all convictions, judg- 
ments, orders, and other proceedings before justice's, and prohibits any 
certiorari, unless applied for within six calendar months next after 
cdnviction &c. ; and six days previous notice of the intended motion for 
the certiorari roust be served on the justices, or two of them, so as to 
enable them to show cause in the first instance; and such notice must 
state the name of the party or parties intending to apply for the writ ; 
and all the parties must respectively sign such notice, and not merely 
an attorney or agent for them. 

Another very extensive and exclusive branch of jurisdiction relates 
to the hearing and determining of cases stated hy courts of sessions, 
upon appeals to them, usually upon the validity of poor rates, or par- 
ticular assessments fherein, or upon a question of parochial settle- 
ment, and the validity of an order of removal; but though cases are 
more usually granted or stated upon questions of parochial settlement 
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or rating, they may be granted in all cases of orders or convictions, 
where the certiorari is not expressly taken away by statute. 

In all cases where the sessions entertain a doubt upon the law as 
applicable to a particular case, they authorize the pai^ against whom 
they decide to have their judgment reviewed by the Cfourt of Queen’s 
Bench ; and this is called granting a case. When a case has been 

f ranted, it must be removed by certiorari into the Court of Queen’s 
lench. 

The judges of this court are five in number, consisting of the lord 
chief justice, created by writ, and four other justices, created by letters 
patent, who, by the statute 12 &;13 Wm. III. c. 2, hold their places 
quamdiu hem se gesserifUy and not, as formerly, during pleasure. 
And by the 1 Geo. III. c. 23, the judges are continued in their o£Bces 
notwithstanding a demise of the crown, which was formerly held im- 
mediately to vacate their seats. 

Four of these judges sit in court in term time to hear and decide 
points of law. The fifth judge sits apart from the rest for the dispatch 
of matters of practice and tne minor business of the court. He also 
sits for the trial of causes within the term. 

II. The Court op Common Pleas. 

In the original formation or division of the superior courts it was 
intended that, with but few exceptions, all civil suits between subjects 
(viz. all real and mixed and personal actions) should be instituted in 
this court, and that only criminal matters should be prosecuted in the 
Queen’s Bench, and revenue cases in the Exchequer. 

Neither the Court of Queen’s Bench nor Exchequer has any jurisdic- 
tion over real actions, so that if such an action were commenced therein 
the whole proceeding would be void and coram non^ the Court of 
Common Pleas having exclusive jurisdiction over them, except that the 
crown has, by prerogative, a right to sue its real or mixed action in 
any court. 

So whilst ^nes and recoveries were in force, and still for many years 
to a certain extent, the practice relative to them, or rather as to 
the amendment thereof, will be exclusively confined to this court. And 
the 1 Wm. IV. c. 70, §§ 14 and 27, transferred the jurisdiction of the 
Courts of Great Sessions in Wales as to fines and recoveries, and the 
power of amending them, to this court. 

The Court of Common Pleas has also exclusive jurisdiction over all 
mixed actions, except actions of ejectment, which may be brought in 
the Queen’s Bench, Common Pleas, or Exchequer. Quare impeait can 
only be sustained in this court, excepting at the suit of the queen, who 
may sustain that proceeding in any court. A writ of dower also, 
whether for the assignment of dower alone, or for that and damages, 
where the husband died seised, must be in this court, or in the county 
court by Jmticies, or upon a special custom by plaint in the court of 
the lord of the manor ; but it is usually in this court. 

In case of illegal imprisonment, the Court of Common Pleas in term 
time, or one of its judges in vacation, has now equal and concurrent 
jurisdiction with the Court of Queen’s Bench, to issue a nn*it of habeas 
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corpus under 31 Car. II., and 56 Geo. III. c. 100, already noticed. 
To this court appertains, as it did also to the Court of Exchequer at 
common law, the right where any officer of the court, or party to a 
suit therein, is imprisoned, to grant this writ, and, if it appear that the 
party is illegally detained, to discharge him. But before those acts, 
if the party was confined for a criminal matter, neither this court nor 
the Court of Exchequer could proceed to investigate the charge, but 
were bound to remand him, or, if the offence were bailable, to take 
bail for his due appearance in a court of criminal jurisdiction. 

The statutes relative to arbitration and awards^ ^ summary 

jurisdiction to the Court of Queen^s Bench, equally extend to this court 
And the annuity acts^ 17 Geo. III. c. 26, and 53 Geo. III. c. 141, § G, 
also extend to the Courts of Common Pleas and Exchequer, and au- 
thorize each, when an action is brought on the annuity deed therein, 
or when the warrant of attorney authorizes a judgment to be entered 
up in such court, to interfere on motion. 

The statute 7 Geo. II. c. 20, as to summary applications for relief by 
mortgagors; the 11 Geo. II. c. 19, § 17, as to summary appeal by tenants 
against the proceedings and record of justices of the peace, and to obtain 
restitution ; and the statute 4 Ann. c. 16, § 20, and 11 Geo. II. c. 19, §23, 
as to hail bonds and replevin honds^ equally extend to the Court of 
Common Pleas. 

This court also has original summary jurisdiction by rule of court 
and attachment over its own officers and ministers, and all other persons 
guilty of contempt against the court itself or its rules or orders; and 
by a rule of Hilary Term, 14 J ames I., the court may remove unfit or 
even unskilful attorneys. 

With respect to its controlling jurisdiction over inferior courts, it 
was determined by all the judges, that this court, as well as the Queen's 
Bench, has jurisdiction by prohibition to confine temporal as well as 
ecclesiastical courts within their proper jurisdiction. 

Before judgment the Court of Common Pleas always removed the 
civil proceedings of an inferior court, even of record, by certiorari or 
habeas. But a writ of error does not lie q/ifer judgment from an inferior 
court of record into this court. However, all proceedings in courts not 
of record are removable into this court either before or after judg- 
ment ; before judgment by writ of pone or recordari facias loquelam 
or accedas ad curiam^ and after judgment by writ of false judgment. 

No indictment or presentment, or conviction or order, or matter of a 
public nature, can be removed by certiorari or other proceeding into 
this court; nor has it any jurisdiction to issue o, mandamus. 

Nor has this court any jurisdiction over or in relation to crime. 

In this court, as in the Queen's Bench, the judges are five in number, 
namely, a chief justice and four puisne judges. 

Formerly serjeants at law had the exclusive privilege of pleading in 
this court, and other barristers could only be employed as their juniors ; 
but by the 9 & 10 Vic. c 64, all barristers-at-law, according to their 
respective seniority, shall and may have and exercise equal rights 
and privilege of practising, pleading, and audience in the said court 
with the said serjeants-at-law ; and the judges of the said court, or 
any three of them, of whom the lord chief justice shall be one, are 
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empowered to make rules and orders, and to do all other things ne«* 
cessary to give effect to this enactment. ' 

III. The Court of ExcHEQUEit of Pleas. 

The Court of Exchequer, as originally constituted, was a court of 
record merely for the hearing and determining of matters relating to 
the revenue of the crown; and in many respects revenue questions 
must still be exclusively heard and determined in this court. 

The Exchequer was originally divided into eight distinct courts : 
1. The Court of Pleas (still the proper law court; ; 2. The Court of 
Accounts; 3. The Court of Receipt^ which was considered the true 
centre into which all the crown^s revenue and profit ought to be paid ; 
4. The Court of Exchequer Chamber, being the assembly of all the 
judges of the superior courts for matters of law; 5. The Court of 
Exchequer Chamber, as erected by 31 Edw, III. c. 12, for errors in 
judgment of the Court of Exchequer of Pleas itself; 6. The Court 
of Exchequer Chamber for errors in the Queen’s Bench, erected by 
27 Eliz. c. 8, and now, by 1 Wm. IV. c. 70, the only court of eriw 
as well from the Queen’s Bench, Common Pleas, as the Exchequer of 
Pleas ; 7. The Court of Equity in the Exchequer Chamber, of which 
the lord treasurer and the chancellor and barons of the exchequer 
were the judges, and which was continued and improved by the acts of 
57 Geo. III. c. 18, and 3 & 4 Wm. lY. c. 41, §§ 25, 27; but is now 
abolished by the 5 Viet. c. 5; 8. The Court of First Fruits and Tenths, 
erected in the time of Hen. VIII., but which was dissolved and the 
clergy discharged thereof by 2 & 3 P. & M. c. 4. By 1 Eliz. c. 4, the 
first-fruits and tenths were re-united to the crown;, and although this 
ancient court itself was not revived, yet such first-fruits and tenths were 
placed within the rule, suiwey, and government of the Exchequer; and 
the circumstance of such first-fruits and tenths being cognizable espe- 
cially in the Exchequer gave rise also to suits for tithes being anciently 
there instituted. 

The Court of Pleas is the Exchequer court of law, and was 
properly and anciently the court in which debts or duties to the 
crown were to be recovered, usually by information by the attorney- 
general; and actions by and against officers of the court, or the crown’s 
actual debtors, or against actual prisoners under process from the 
court, were also sustainable here. But the 10 Edw. I. enacted, 
that no plea shall be held in the Exchequer unless it specially con- 
cern the king or his ministers.” Under the fiction, however, that a party 
was the king’s minister or debtor, and that by the defendant’s with- 
holding the debt or having committed the injury the plaintiff was less 
able to pay the king, jurisdiction was assumed and established over 
all private claims in personal actions between subject and subject, al- 
though in truth neither was actual debtor to the king. This juris- 
diction has been recognized by the Uniformity of Process Act, so that 
it is not now necessary, or indeed proper, in a declaration in the Exche- 
quer, to allege that the plaintiff is a debtor to the crown. 

But this court has no jurisdiction in any real or mixed action, ex- 
cept in ejectment. 
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We have seen that in some cases of personal actions this court has 
exclusive jurisdiction, as where the reTenue of the crown is concerned, 
or an action has been brought in another court against a revenue officer 
for something done or omitted by him connected with his office. So 
actions for penalties under the Lottery Act, 36 Geo. III. c. 104, § 38, 
must have been prosecuted in the Exchequer. So penalties incurred 
under the Stamp Acts must be sued for in this court. And indeed in 
all suits in another court, if it appear from the pleadings that the re- 
venue is concerned in the event, the cause may be removed into the 
office of Pleas of the Exchequer, 

Feigned issues, or other issues, are also properly framed and triable 
on the plea or law side of the Exchequer, but by plea only, and not 
merely on motion; and an issue will not be directed to be tried in the 
Exchequer, unless for some special reason, and on motion for that 
purpose. 

With respect to the summary jurisdiction of this court in cases 
of awards, annuities, mortgages, bail bonds, replevin bonds, &c., over 
which we have seen the courts of Queen’s Bench and Common Pleas 
have jurisdiction on affidavit and motion, the statutes giving such 
jurisdiction in general equally apply to this court. There is, however, 
an exception under the Annuity Act, 53 Geo. III. c. 141, which 
authorizes only a judge of the Queen’s Bench or Common Pleas to 
compel the production of the deed ; and it seems that an application by 
a tenant against the decision and record of justices of the peace, to 
obtain restitution under the 11 Geo. II. c. 19, § 17, only extends to the 
courts of Queen’s Bench and Common Pleas, and not to this court. 

The FLaheas Corpus Acts, 31 Car. II. c. 2, and 56 Geo. III. c. 100, 
expressly extend to the Court of Exchequer and the barons thereof. 

This court has jurisdiction over warrants of attorney authorizing a 
judgment in this court. 

This court has a jurisdiction over its own officers and attorneys, 
similar to the courts of Queen’s Bench and Common Pleas ; and it 
has exercised such jurisdiction with respect to an attorney of another 
court who practised in the Exchequer in the name of a side-clerk before 
the late act. 

Although an original writ out of Chancery could not be returnable 
in this court, so as to proceed to outlawry at the suit of a subject for 
debt, the Uniformity of Process Act, 2 Wm. IV. c. 82, §§ 56, 57, now 
expressly authorizes proceedings to outlawry upon a capias or distrin^ 
gas issued under that act. 

It is also laid down, that although it is more usual to proceed in the 
Court of Queen’s Bench upon informations in the nature of quo war^ 
ranto, to try the right of particular persons to hold offices in corpora- 
tions, or to exercise other franchises, yet that a writ of quo warranto 
also lies in the Exchequer. 

As far as regards jurisdiction over inferior courts, it seems that 
a prohibition may be issued out of this court to restrain an inferior court 
from proceeding in a suit or matter in which it has no jurisdiction. 

The books of practice state, that this court has jurisdiction to remove 
by certiorari civil suits commenced in inferior courts of record into this 
court, whether on the behalf of a plaintiff or of a defendant; and we 
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have seen that unquestioBably a jurisdiction exists in favour of the 
crown, when its interests are involved, or an action is brought against 
one of its officers for any thing done or omitted in that character, of pro- 
hibiting the plaintiff from proceeding otherwise than in this court. 

Formerly, whenever a recognizancey of whatever description or 
wherever acknowledged, became forfeited, it was always estreated into 
and proceeded upon in the Court of Exchequer, as the proper revenue 
court of the crown. Aftewards the 3 Geo. IV. c. 46, § 6, and 4 Geo. IV. 
c. 37, transferred much of the jurisdiction as to recognizances to the 
respective courts of quarter sessions, which have power even to discharge 
the whole of the forfeited recognizance. It has been since doubted 
whether the courts of quarter sessions can now in any case, since 
September, 1822, cause a forfeited recognizance, taken before them or 
justices of the peace, to be estreated into the Court of Exchequer; and 
it should seem that if improvidently the recognizance should be so 
estreated, the court will not interfere. But as regards penalties, for- 
feitures, and fines, as on jurors for non-attendance, or occurring during 
the assizes, application for relief may still be made to this court. 

The 1 Win. IV. c. 73 requires every publisher of newspapers and 
pamphlets to execute a bond with sureties, for securing the payment of 
fines upon conviction for libels and damages and costs thereon; and the 
3d section gives the Exchequer in particular summary power, on affi- 
davit, to direct proceedings thereon. But, to obtain relief against a 
surety in this court, it must be shown by positive affidavit that the 
plaintiff has used due diligence to obtain satisfaction from the principal 
obligor. 

This court, in connection with its revenue jurisdiction, has very 
extensive jurisdiction over writs of extent and in aid, and generally 
every description of proceeding connected with the revenue or debts to 
the crown or its debtors. 

This court has particular jurisdiction in enforcing the payment of 
legacy duty. 

It has been held, that the Court of Exchequer will not enter into any 
question of rateability to the assessed taxes ; but several subsequent 
decisions establish that the questions upon assessment and rateability 
may be decided in this court. 

A summary application may be sustained in this court against the com 
missioners of land tax, to compel a due assessment of that tax ; and where 
the commissioners exceeded the power given them by the 43 Geo. III. 
c. 161, § 16, by discharging an assessment without a notice of appeal 
before them, the Court ot Exchequer ordered them to amend their 
schedule, so as to cancel their discharge. 

In the acts relative to the customs, under the head of management, 
and the power to compel private individuals or corporate bodies to let 
buildings, the 3 & 4 Wm. IV. c. 61 entitles the commissioners of the 
trearury, or any person interested in but dissatisfied with the verdict of 
the jury impanelied, to try the amount of rent &c. by appeal to the 
Court of Exchequer. 

Unless where a particular statute gives jurisdiction to commissioners 
or justices of the peace, as in many cases under the laws of customs 
and excise, this court has exclusive jurisdiction. Thus, there cannot be 
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an information upon a seizure to condemn goods by proclamation but 
in this Court of Exchequer. 

This Court of Exchequer appears to be the proper tribunal for the 
trial of a petition of ri^tj or hUl of manifestation of right y or a tra- 
verse of office, Wnere money has -once I'eached the queen’s hands, it 
can, it seems, be recovered only by petition ; and it is said that a crown 
lease once extended cannot be restored, because by the judgment and 
extent the lease has become vested in the crown as the lessor, and 
thereby merged and extinct 

A defendant who has been arrested on a revenue information filed 
against him, and has entered into a recognizance of bail to appear and 
answer, cannot move to discharge such recognizance on the ground of 
the attorney-general not having proceeded to trial according to notice, 
till after three clear terms exdusively have elapsed, nor after issue 
joined, but after the time for which notice of trial had been given. 
Thus, a defendant arrested in Michaelmas term having given bail in 
Hilary term, and received notice of trial for the subsequent sittings, 
cannot move until after Michaelmas term. A defendant may plead in 
person to an information by the crown in the Exchequer. 

This court has no immediate jurisdiction in relation to crimes; nor 
has it any crown side, like the Queen’s Bench. 

The judges of this court are also five in number: the chief judge is 
called the chief baron, and the puisne judges are called barons. 

There was, until lately, a great impediment to bringing on business 
in this court. The whole body of attorneys could not practise here, 
as in the Courts of Queen’s Bench and Common Pleas, but were 
obliged to employ a limited number of attorneys, who were a sort of 
peculiar officers of the court, which increased the expence of an action 
in the Exchequer very considerably. This monopoly, however, has 
been lately abolished, at the recommendation of the Common Law 
Commissioners; and the business of the court is now thrown open to the 
whole profession. 

By 3 & 4 Wm. IV. c. 99, § 41, the offices of the lord treasurer’s 
remembrancer, and of the clerk of the estreats, were abolished ; as, by 
S & 6 Viet. c. 86, were those of the first and second secondaries, the 
sworn and side clerks, the register, and the bag-bearer, in the office 
of her majesty’s remembrancer. The records &c. of these offices are 
transferred to the custody of the queen’s remembrancer, who is also, 
subject to the orders of the barons of the exchequer, to perform the 
duties thereof. Section 37 of the former act expressly retains the juris- 
diction of the barons as to fines, issues, amerciaments, penalties, for- 
feited recognizances and estreats, or any process or proceedings thereon. 
Where the amoimt of estreats to be certified by clerks of the peace, 
town clerks, &c. to this court is under 61., they may verify the return 
by affidavit, without commission or personal appearance. In scire 
facias against the conusor of a recognizance to the crown, no costs 
are recoverable by the defendant, although he succeed on demurrer 
and in error. 
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We have hitherto treated of each of the three superior courts of 
common law separately. What is further to be noticed, relating chiefly 
to their practice^ or manner of transacting business, is to be considered 
as^plicable to all of them. 

The Tebms. — ^There are four terms, Hilary, Easter, Trinity, and 
Michaelmas ; being those times or seasons of the year in which the 
courts of law sit for the dispatch of business. It is only the common 
law courts which are confined to the terms : the Court of Chancery is 
not ; nor are they observed by the High Court of Parliament, the Privy 
Council, the Court of the Lord High Steward, or any of the inferior 
courts. And it is said that the Exchequer may sit out of term. 

These periods were formerly much more important than at present ; 
as most of the proceedings in a suit were transacted or supposed to be 
transacted during term time. The sittings of the courts in banc are 
still confined to term time ; though by a recent act, 1 & 2 Viet. c. 32, 
they are enabled to make a rule or order for sitting in banc during the 
Nisi Prius sittings. But the necessity that other judicial business 
should be transacted therein is almost altogether abolished by recent 
regulations and enactments. 

Easter and Trinity were formerly moveahle terms, their commence- 
ment being then regulated by the moveable feasts of Easter and Trinity. 
But now the commencement and duration of all the terms are fixed by 
the recent acts of 11 Geo. IV. & 1 Wm. IV. c. 70, and 1 Wm. IV. c.3 ; 
by the former of which it is enacted, that in the year 1831 and after- 
wards — 

Hilary Term shall begin on the 11th January and end on the 31 st January. 

Easter Term — — 15th April, — — 8th May. 

Trinity Term — — 22d May — — ‘ l^h June. 

Michaelmas Term — 2d November, — — . ^th November. 

Provided, that if any of the days intervening between the Thursday 
before and the Wednesday next after Easter-day shall fall within Easter 
term, there shall be no sitting in banc on any of such days (although 
such intervening days shall be taken to be a part of such term, 
1 Wm. IV. c. 3); and Easter Term shall in such case be prolonged, 
and the commencement of Trinity Term postponed and its continuance 
prolonged, for an equal number of days of business. And in case the 
day of the month on which any term is to end shall fall on a Sunday, 
the following Monday is to be taken as ‘the last day of the term. 

Neither of the statutes say on what day the term shall begin incase the 
day fixed for its commencement be a Sunday. In such a case, how- 
ever, it has been decided, that the day so fixed must, for the purpose 
of computation, be considered as the first day of the term, although, as 
ihe courts do not sit, no judicial business can be done until the following 
Monday. 

Hilary and Trinity terms are called issuable terms, because in them 
the records are for the most part made up of the issues joined in the 
various causes depending and which are to be tried at the assizes that 
respectively follow those terms. 

Return of Writs. — Formerly there were only four, or, at most, five 
general return days in each term. The first was, as it still is, the fourth 
day before the commencement of full term, reckoning both days inclusive, 

6 c 
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and was ca lled the Essoign day of the term, because the courts at one time 
sat on that day to receive essoigns or excuses; but when essoigns were 
no longer allowed in personal actions, the courts discontinued to sit 
on that day. Still such Essoign day was for many purposes, until the 
11 Geo. IV. & 1 Wm. I V. c. 70, considered as the first day of the term. 
Thus judgments (which w^ere considered in law as having relation to 
the first day of term) related to the essoign day, in actions commenced 
by original writ. But this statute has, it seems, done away with the 
essoign day for all purposes as part of the term. The day after the 
essoign day was called the day of exceptionSf because on that day 
the plaintiff might enter his exceptions and obtain a ne recipiatur^ to 
prevent the defendant's essoign from being received. On the third day 
the sheriff formerly returned his writs into coui’t, and tliis was called the 
JRetoma Hrevinm day. The sheriff, ho\^ever, now returns his writs 
at once into the office of the Gustos Brevium. The fourth day, or 
quarto die post ^ called the Appearance day, was the day given,‘by the 
favour and indulgence of the court, to the defendant for his appearance ; 
and on this day the |)arties appeared in coui*t. 

But now', by 1 Wm. IV. c. 3, § 2, “all writs, usually returnable 
before any of the courts of Queen’s Bench, Common Pleas, or Exchcf|uer 
respectively on general return days, that shall be made returnable after 
1st January, 1831, may be made rt^turnable on the third day exclusive; 
before the coramencenicnt of each term, or on any day (not being Sun- 
day) between that day and the third day exclusive l>cfore the last day 
of the term ; and the day for appearance shall be, as heretofore, tlie 
third day after such return, exclusive of the day of the return, or incase 
such third day shall fall on a Sunday, then on the fourth day after sucli 
return, exclusive of such day of return/* 

But, as will be presently seen, the Uniformity of Process Act, 
2 Wm. IV. c. 39, prescribing'wTits of summons and capias in all per- 
sonal actions without any return day, has in practice almost extinguished, 
so far as regards such personal actions, the distinction as to return days 
in the terms. They, liowever, still apply to those actions the proceed- 
ings in wdiich are not affected by that act, as dowser, quare iinpedit, eject- 
ment, replevin, scire facias, &c. So a writ of distringas to enforce the 
defendant’s appearance on a w'rit of summons, also a w rit of exigent 
proclamation and other writs subsequent to the w'Ht of capias or dis- 
tringas in proceedings to outlawry, are required by that act to be made 
returnable in term on a day certain. And all other writs not above- 
mentioned are also returnable in term on a day certain, with the ex- 
ception of those in an ejectment founded on a supposed original, or in a 
replevin or other suit removed from an inf rior court by an original 
writ of pone, recordari facias loquelam, or accedas ad curiam, wliich 
are returnable on a general return day. 

Sittings op the Courts in Banc. — The courts sit every day in 
full term, except Sundays and the days between the Thursday before 
and the Wednesday after Easter-day, when any of such days fall in 
term. Before the late alteration of the terms, the courts never sat on 
the feast of the Purification, Ascension-day, or Midsummer-day ; 
though if Midsummer-day happened to fall on the Friday next after 
Trinity Sunday, which was the first day in full term, it was dies juri-- 
dicus by 32 Hen. VIII. c. 21. But the courts now sit on all these days. 
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There are certain days in each term called paper days^ on which 
the courts hear the causes which have been entered in the paper for 
argu ment before they enter upon motions. In the Queen’s Bench, Tues- 
days and Fridays are paper days on the civil side; Wednesdays and 
Saturdays on the crown side. In the Common Pleas the sitting days 
at Nisi Prius, and in the Exchequer Mondays and Wednesdays, are the 
paper days. The causes set down in the paper for argument are argued 
in the order in which they stand entered ; and all causes remaining un- 
determined at the end of a term are, without any new entry, continued 
in the books kept by the Clerk of the Papers, to come on in the next 
term in the order in which they stand. 

All rules enlarged till the following term are set down in what is 
iermed the peremptory paper, eight for the first day, and the same 
number for every following day, until the whole are disposed of. The 
rules thus entered in the peremptory paper are heard on the respective 
days for which they are made peremptory, unless special grounds, by 
affidavit or otherwise, be shown to the court for postponing them. 

Mondays and Thursdays, in the Queen’s Bench, not being paper 
days, arc usually occupied in motions, and any other business which the 
!Ourt may have appointed for those days. The counsel have pre- 
audience in motions in the order of their precedence; those within the 
bar first, as the attorney and solicitor-general, the queen’s serjeant, the 
queen’s counsel, &c. ; then the serjeants and barristers without the bar, 
beginning from the centre to the left, and then from the centre to the 
right of each row, until all the counsel in court have moved. This is 
termed going through the bar.” The motions then recommence with 
the attorney-general, and go through the bar in the same, order, as 
long as it is convenient for the court to sit. It is usual to call upon 
the bar to make one found of undisputed motions before any are made 
requiring argument. 

Upon paper days the courts, after having heard the causes entered in 
the papeu’ argued in their order, will, if they have time, hear motions. 

Practice Court. — Before the 1 Win. IV. c. 70, the practice of 
one judge sitting apart from the rest during term in a separate court 
was confined to the Court of Queen’s Bench, under the authority of the 
57 Goo. III. c. 2, which enables one of the judges of that court, on 
account of the great increase of business therein, to sit apart when occa- 
sion should require, for the purpose of'adding to and justifying hail; 
and the court in which he sat was thence called the Bail Court. 

The 11 Geo. IV. &1 Wm. IV. c. 70(under the authority of which act 
an additional judge was appointed to each court, increasing the whole 
number of judges from twelve to fifteen) directs, that in each court the 
puisne judges shall sit by rotation in each term, or otherwise as they 
shall agree among themselves, so that no greater number than three 
shall sit at the same time in banc for the transaction of business in term, 
unless in the absence of the lord chief justice or lord chief baron; and 
that any one judge of either court, while the other judges are sitting in 
banc, may sit apart, ‘‘ for the business of adding and justifying special 
bail, discharging insolvent debtors, administering oaths, receiving de- 
clarations required by statute, hearing and deciding upon matters or 
motions, and making rules and orders, in causes and business depending 
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m the court to which such judge shall belong, in the same manner 
may be done by the court sitting in banc/' 

Since this act, therefore, a puisne judge of each court, during the terms, 
may sit apart in a separate court, when the press of business requires. 

In the Queen's Bench, one of the puisne judges in rotation, usually 
for a term continuously, while the otners are sitting in banc, sits from 
half past nine o'clock in the morning, every day during term time, in a 
court called the Practice or Bail Court. And in this court it is usual 
not only to hear and determine common matters of practice, but also in 
ordinary cases even motions for writs of mandamus and of prohibition, 
certiorari, &c. A separate peremptory paper is made out and cleared 
in this court in the same manner as in the court in banc. 

The decision of a single judge in the Practice Court is conclusive in 
all matters brought before him, unless he think fit to open the case for 
a rehearing; in which respect it differs from the decision of a judge at 
chambers, which does not preclude an appeal to the full court on the 
merits, except in those few cases where the legislature has expressly 
directed that the judge's decision shall be final. 

Business before a Judge at Chambers. — The judges of 
each of the three courts also exercise at their chanbers a very exten- 
sive jurisdiction over certain minor practical proceedings, especially 
irregularities that arise in conducting an action or defence, and this 
as well in the vacations as during the four terms. This jurisdiction 
has been much increased, as it has been also rendered more neces- 
saiy, by recent enactments and regulations ; for, as the new’ statutes, 
and the rules founded upon them, now enable parties to commence an 
action and proceed even to execmion in vacation, unless a single judge 
had jurisdiction to interfere in cases of irregularity, there might be a 
failure of justice when the courts are not sitting. And, as it may happen 
(especially in vacation, while the judges are on the circuits) that no 
judge of the particular court in relation to which the assistance of a judge 
is required may be at hand, the 1 Wm. IV. c. 70 (amended by the 
1 & 2 Viet. c. 45^) authorizes a judge of either of the three courts, to 
whatever court he may belong, to transact such business at chambers 
or else’ivhere, depending in any of the said courts, as may, according to 
the course and practice of the court, be transacted by a single judge. 
Since this act, tnerefore, one of the fifteen judges, by arrangement, 
remains in town and transacts the chamber business, while the others 
are on circuit. 

The regular hours of attendance at chambers are, in vacation from 
eleven in the forenoon to one o'clock, and in term time from three to 
five in the afternoon. 

Unless a judge's order is made under the authority of a statute de- 
claring it final, or it has been agreed between the parties that it shall 
be final, it may be appealed from to the court. Such application should 

‘ The 1 Wm. IV. c. 70, confined the act out of court in all matters and things 
power of a single judge at chambers, in causes usually' transacted out of court, and although 
not belonging to his own court, “ to matters the said courts have no common jurisdiction 
m)er which the said courts had a common therein, in the same manner as if he were a 
jurisdiction.^^ But this restriction has been judge of the court to which the particular 
removed by the 1 & 2 Viet. c. 45 ; and any matter belongs, 
judge of either of the three courts may now 
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be made as early as practicable, and before the opponent has taken 
any proceedings in the next term upon such order. 

A judge’s order maybe enforced by attachment; but an attachment 
for disobedience thereof will not lie until it has been made a rule of 
court. If made in vacation, it cannot, of course, be made a rule of 
court until the next term. By rules of Michaelmas Term 1832, and 
Hilary Term 1633, if a judge’s order to return mesne or final process 
be made and served in vacation, and not promptly or duly obeyed, it 
may be afterwards made a nile of court in next term, and an attach- 
ment shall go, although in the mean time an attempt may have been 
made to purge the contempt by subsequent performance. 

Triam at Nisi Prius on the Circuits. — In the vacation after 
each Hilary and Trinity term, the judges make their circuits through 
the several counties of England and Wales for the purpose of trying, by 
a jury of the respective counties, the truth of such matters of fact as 
are then under dispute in the courts at Westminster, and which are then 
ripe for trial. These are called trials at Nisi Prius ; and the origin of 
the name is this. All causes commenced in the courts at Westminster 
were formerlv heard there in term time by a jury summoned from the 
county in which the cause of action arose. But as it was found, in 
course of time, an intolerable burthen to compel the parties, jurors, 
witnesses, &c., to come from the most distant parts of the country to try 
a cause at Westminster, the statute West. II. empowered the justices of 
assize (who were then, as the judges are now, in the habit of going circuit 
twice a year to try a species of real action called assize^ to try also 
issues joined in all personal actions. In order to enable them to do this, 
a clause was introduced into the -writ of veriire facias which was 
issued to the sheriff, commanding him to cause a jury to come to West- 
minster upon some day in the following Easter or Michaelmas Term, 
NISI PRIUS venerinty that is, ^‘unless before that time the 

justices of assize should come into his county.” By virtue of this the 
sheriff^ instead of returning his jurors to the court at Westminster, re- 
turned them to the court of the justices of assize, which was sure to be 
held in the vacation before each Easter and Michaelmas Term, and 
the trial was there had. But there was one inconvenience in this mode 
of proceeding, namely, that as the names of the jurors were not returned 
to the court above, but to the justices .of assize when the cause #va8 
about to come on, the parties could not know, before the trial, the names 
of those by whom the cause was to be tried. The 42 Edw. III. c. 11 
was therefore passed, by which the clause of nisi prim was taken out 
of the venire faciaSy and the following mode of proceeding adopted. 
A venire without any clause of nisi prius is directed to the sheriff, 
who, on the day mentioned therein, returns the names of the jurors upon 
an oblong piece of parchment called a panel. The jurors themselves 
are not summoned, and consequently make default ; on which another 
writ (called in the Common Pleas a writ of habeas corpora juratorumy 
and in the Queen’s Bench a distringas) issues, by which the sheriff is 
peremptorily commanded to insure their appearance in court on a day 
therein appointed, “ unless the justices of assize” &c,, inserting the 
clause of nisi prius. In pursuance of this writ the sheriff returns a jury 
to the assizes, which are sure to be held before its return, and there the 
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trial is had. This is the present method of proceeding, except that, 
instead of the writs of venire facias and distringas or habeas corpora 
being tested and made returnable in term time only, the writ of venire 
may be tested on the day on which it is issued, and made returnable 
forthwith, and the writ of distringas or habeas corpora may be tested 
in term time or vacation, on any day subsequent to the teste of the 
venire. When, indeed, any trial is to be had at bar, which now happens 
only in causes of great importance, the writ of venire facias juratores 
is returnable, as heretofore, in term time only. 

The judges upon their circuits now sit by virtue of five several 
authorities: 1. A commission of the peace, as conservators of the peace 
generally. 2. A commission of oyer and terminer. 3. A commission 
of general gaol delivery. 4. A commission of assize, directed to the 
justices and serjeants therein named, to take (together with their asso- 
ciates) assizes in the several counties, that is, to take the verdict of a 
peculiar species of jury called an assize, and summoned for the trial of 
landed disputes. 5. That of Nisi Prius, which, as we have already 
seen, was annexed to the office of those justices by the statute of 
Westminster 2, and empowers them to try all questions of fact issuing 
out of the courts at Westminster that are then ripe for trial by jury. 

These commissions are constantly accompanied by wi its oi' a.'^socia- 
lion, in pursuance of the statutes of Edw. I. and II. ; whereby cei tain 
persons (usually the clerk of assize and his subordinate officers, called 
from thence the judge’s associates) are directed to associate tliemselves 
with the justices and serjeants, and they are required to admit the said 
persons into their society, in order to take the assizes &c., that a suffi- 
cient supply of commissioners may never be wanting. But, to prevent 
the delay of justice by the absence of any of them, there is also issiu'd 
a writ of si non omnes, directing, that if all cannot be present, any 
two of them (a justice or serjeant being one) may proceed to execute 
the commission. 

The number of circuits is now seven; namely, the Northern, the 
Oxford, the Midland, the Norfolk, the Western, the Home, and tlie 
Welch Circuit ; and to each arc appointed two judges. For this purpose 
the judges meet every Hilary and Trinity term at Serjeants Inn; the 
lord chief justice of the Queen’s Bench makes his election first ; tlie 
chj^f justice of the Common Pleas chooses next; he is followed by 
the lord chief baron of the Exchequer; and then the other judges 
choose according to seniority. After this choice amongst themselves, 
they wait on the queen, who, at her pleasure, either confirms or alters 
their arrangement. 

The senior or superior judge generally sits on the crown side, for 
the trial of criminals, and the junior or inferior on the Nisi Prius side, 
for the decision of cases of property. 

Each circuit is attended by counsel ; and it is a rule at the bar, that 
those who have selected one circuit do not, even if they have leisure, 
practise at another, unless, on account of their great talent or reputa- 
tion, they are brought there by a special retainer; and in that case they 
plead only in the causes wherein they are specially vetiiined. 

Sittings at Nisi Prius for London and Middlesex. — The 
Courts of Nisi Prius in Lotidon and Middlesex are holden by tlie chief 
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justices ol‘ the common law courts in and after every term, and are 
called Sittings. Those for Middlesex were established by the legisla- 
ture in the reign of Elizabeth. In ancient times all issues in actions 
brought in that county were tried at Westminster in the terms, at the 
bar of the court in which the action was instituted; but when the 
business of the courts increased, these trials were found so great an in- 
convenience, that it was enacted by 18 Eliz. c. 12, that the chief justice 
of the Queen’s Bench should be empowered to try within the term, or 
within four days after the end of it, all the issues joined in the Courts 
of Chancery and Queen’s Bench; and that the chief justices of the 
Common Pleas and the chief baron of the Exchequer should try in like 
manner the issues joined in their respective courts. In the absence of 
any one of the chiefs, the same authority was given to two of the judges 
or barons of his court. The 12 Geo. I. c. 31 extended the time to 
eight days after term, and empowered one judge or baron to sit in the 
absence of the chief ; the 24 Geo. II. c. 18 afterwards extended the 
time after term to fourteen days ; and by the 1 Geo. IV. c. 55, the 
sittings after term might be continued during the entire vacation. 

But now, by 11 Geo. IV. & 1 Win. IV. c. 70, not more than twenty- 
four days (exclusive of Sundays) after any Hilary, Trinity and 
IMicliaelinas terms, nor more than six days (exclusive of Sundays) 
after any Easter term, to be reckoned consecutively immediately after 
such term, shall be appropriated to sittings in London and Middlesex 
for the trial of issues of fact arising in any of the said courts. Pro- 
vided, that if any trial at bar shall be decided by any of the said courts, 
it shall be competent to the judges of each court to appoint such days 
for the trial thereof as they shall think fit; and the time so appointed, 
if in vacation, shall for the purpose of such trial be deemed to be a 
part of the preceding term. Provided also, that a day or days may 
be especially appointed at any time, not being within such twenty-four 
days, for the trial of any cause at Nisi Prius, with the consent of the 
parties thereto, their counsel or attorneys. 

And by section 4 of the same act, any of the judges, to whatever 
court he may belong, is authorized to sit in London and Middlesex for 
the trial of issues arising in any of the courts. 

Accordingly, once every week during term, and for several days 
after term, one of the judges (usually the chief justice, but sometimes 
one of the puisne judges) sits at Nisi Prius at Westminster, and at the 
Guildhall in London, to try causes in which the jury process has been 
directed to the sheriffs or other returning officers of Middlesex and 
London respectively. 

Trials before the Sheriff. — Previous to 3 & 4 Wm. IV. c. 42, 
trials by the country were either at bar or nisi prius. But, by § 17 of 
that act, In any action depending in any of the said superior courts for 
any debt or demand not exceeding 20^., the court or any judge of any 
of the said courts (if satisfied that the trial will not involve any diffi- 
cult question of fact or law) may order that the issue shall be tried 
before the sheriff of the county where the action is brought, or before 
any^udge of a court of record for the recovery of debts in such county. 
And for that purpose a writ shall issue directed to the sheriff, com- 
manding him to try such issue by a jurv to be summoned by him, ana 



1008 Courts of Common Law. 

to return such writ with the finding of the jury thereon indorsed at a 
certain day in term or vacation to be therein named. And sect. 18 
provides, that when the jury have found their verdict, it shall be as 
valid and of the like force as a verdict of a jury at Nisi Prius ; and the 
sheriff or his deputy, or the judge, presiding at the trial of such issue, 
shall have the like powers with respect to amendment at such trial as 
are thereinafter given to judges at Nisi Prius. And at the return of the 
writ costs shall be taxed, judgment signed, and execution issued forth- 
with, unless the sheriff, his deputy, or the judge, before whom the 
trial is had, shall certify upon the writ that judgment ought not to be 
signed until the defendant shall have had an opportunitv of applying to 
the court for a new trial, or unless a judge of any of the said superior 
courts shall think fit to order that judgment or execution shall be 
stayed until a day to be named in such order. 

The sheriffs of the respective counties of England and Wales have 
been immemorially considered ministerial officers of the superior courts, 
in executing their process and obeying their rules. And all sheriffs are 
required to appoint a sufficient deputy, having an office within a mile 
of the Inner Temple Hall, for the receipt of writs, granting warrants 
thereon, making returns thereto, and accepting of all rules and orders 
to be made on or touching the execution of any process or writ to be 
directed to such sheriff. 

Recent Improvements in the Practice of the Courts. — 
Each of the courts had always an inherent authority to make general* 
rules for the regulation of its own proceedings, and the judges of 
each, as occasion arose, were in the habit of making general rules for 
the particular practice of their own court, so that formerly a very con- 
siderable difference existed in the practice of the sevei;al courts. 
With the view of assimilating such practice, however, the 1 Wm. IV. 
c. 70 enabled the judges of the three courts conjointly, or any eight or 
more of them, including the chiefs, to make general rules and orders 
for regulating the proceedings of all the courts in all matters of practice 
over which they have a common jurisdiction, or relating to the practice 
of the Court of Error in the Exchequer Chamber. The Uniformity of 
Process Act, 2 Wm. IV. c. 39, also gave the ju^es of all the courts a 
general power to make rules and orders for its effectual execution, and 
the judges of each a particular power to regulate the duties of their own 
officers. And by the 3 & 4 Wm. IV. c. 42, the judges were empowered, 
at any time within five years from the 1st J une, 18^, to make such al- 
terations as to pleadings, judgments, and other proceedings in actions 
at law, and as to payment of costs &c., as may seem expedient ; pro- 
vided that such rules shall not take effect till six weeks after they have 
been laid before parliament. In pursuance of these powers, many 
General Rules have been made, by which the practice of the 
courts has been assimilated and much improved. Under the first-men- 
tioned statute (1 Wm. IV. c. 70) were made the General Rules of 
Trinity Term 1831, and of Hilary and Easter Terms 1832 ; under the 
2 Wm. IV. c. 39, the rules of Michaelmas Term 1832, and of Hilary 
and Trinity Terms 1833 ; and under the 3&4 Wm. IV. c. 42, the Miles 
as to pleading &c. of Hilary Term 1834. 



ActioHS at Law. 


1009 


CHAPTER VIII. 

^cttoniB: 

TBEIR SEVERAL KINT'S, AMD THE VARIOUS INJURIES TO WHICH EACH 

IS APPLICABLE. 

An action is the means afforded by law of obtaining the remedy for au 
injury ; for it is a general principle, that wherever the law confers or 
recognizes a right, or prohibits an injury, it also gives a remedy. 
Actions are divided into criminal^ or such as concern pleas of the 
crown, and civil, or such as concern common pleas. The former will 
be the subject of a subsequent part of the work ; our present concern 
is only with the latter, or civil actions. 

Civil actions have been, from their subject matter, distinguished into 
real, personal, and mixed. 

Real actions are for the specffic recovery of real property only. 

Personal actions are for the specific recovery of goods and chattels, 
or for damages or other redress for breach of contract or other injuries 
of whatever kind, the specific recovery of real property only excepted. 

Mixed actions partake of the nature of the other two, being brought 
for the recovery of real property, and also for damages for an injury 
thereto. 

But the learning which relates to this ancient division of legal 
remedies fias now lost much of its importance. Real actions had long 
been almost totally laid aside in practice, more expeditious modes of 
trying a title to real property having been introduced by other actions, 
personal or mixed; and now, by a recent statute, 3 & 4 Wm, IV, c, 27, 
provision is made for the entire abolition of all real and mixed actions 
whatever, except only the four following : TFrit of Right of Dower, 
Dower, Quare Impedit, and Ejectment, 

' Another distinction as to actions, which may be here noticed, is, 
that some are local, and others transitory. The former must be sued 
in a particular county, in which the declaration must allege the facts 
to have happened, and to which the jurors must belong who are to try 
the issue : the latter may be laid and tried in any county, at the plaintiff’s 
election. All real and mixed actions, which relate generally to the 
seisin or possession of land, are of the local kind, and must be tried in 
the county where the land lies. So a quare impedit must be prosecuted 
in the county where the church is, and if it be for a prebend, in that 
where the cathedral stands. On the other hand, personal actions 
(except trespass as to real property) are in general transitory, and may 
be brought and tried in any county, according to the maxim, " dehitum 
et contractus mnt nullius lociJ^ But actions on penal statutes are 
generally required to be brought in the proper county ; as are also all 
actions against magistrates and other o£5[cial persons for any thing done 
in the discharge oftheir duty. And in other personal actions, although 
the plaintiff has the option, in the first instance, of laying his action in 

G i> 
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what county he pleases, yet if the defendant will make affidavit that the 
cause of action, if any, arose not in that, but in another specified county, 
the court will direct a change of the venue, and oblige the plaintiff to 
declare in the proper county, unless he will undertake to give material 
evidence in the county in which he had first laid the action ; in which 
case, on his failing to do so, he will be nonsuited. On the other hand, 
either in a transitory or a local action, if the court were satisfied that 
an impartial trial could not be had in the pix)per county, it would always 
direct a change of the venue, on the application either of the plaintiff 
or defendant. And now the 3 & 4 Wrn. I V. c. 42, reciting that unne- 
cessary delay and expence is sometimes occasioned by the trial of local 
actions in the county where the cause of action has arisen, enacts, that 
in any action in any of the superior courts, the venue in which by law is 
local, the court or any judge may, on application of either party, order 
the issue to be tried, or writ of inquiry to be executed in any other county 
or place, and for that purpose may order a suggestion to be entered on 
the record that the trial may be more conveniently had, or writ executed, 
in the county or place wdiere the same is order^ to take place. 

I. Pkusonal Actions are in ex contractu or ex delicto; hi 

other words, they are for breach of contract, or for wrongs unconnected 
with contract. Those of the former class are principally asmmpsity 
debt, covenant^ and detinue ; those of the latter are trespass^ case^ trover^ 
and replevin. Detinue, being for the recovery of any specific chattel, 
may occur under either head. Account, annuity, and scire facias, 
also belong to the former class ; but the first two of these are now 
almost entirely obsolete, and the last is rather a renewal or continuanee 
of a former action than an original one.* ♦ 

1 . Assumpsit is an action for the recovery of damages for the breach 
of a simple contract, or promise not under seal, whether for the pay- 
ment of money or for the performance or omission of any other act. 
Such promise may be either express or implied ; for the law always 
implies a promise to do that which a party is legally liable to perform. 
This remedy is consequently of very large and extensive application. 
Thus, if a man employs another in the way of his profession or occu- 
jKition without any mention of reward, law as well as reason imputes to 
the employer a promise of making a suitable recompence for the business 
to be done, and he thereby becomes as liable to an action of assumpsit 
as if he had expressly stipulated for the price. As the consideration 
on which the promise is made is always the principal object, a distinc- 
tion exists between the general form of this action called an indebitatus 
assumpsit, and a more particular kind called a, special assumpsit; both 
of which, however, are unavailable without a good consideration. 

First, The indebitatus assumpsit is on a promise to pay a precedent 
debt, as upon the hire or sale of goods, for work and labour performed, 
for use and occupation, and other cases of express contract and exe- 
cuted consideration. An indebitatus assumpsit will only lie where debt 
can be supported; it is therefore not maintainable on a collateral pro- 
mise or undertaking. Here the consideration is set out in tlie decla- 
ration only in general terms. The plaintiff declares as for a certain 
debt arising out of the execution of the. contract, where that constitute:* 

» r»y .9 & 10 Vic. c. 96, all pleas of personal actions under may be holden by 
plaint in the County Court, without writ. 
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the debt, or upon the promise raised or implied by the law upon the 
execution of the contract or delivery of the goods, where no specific 
sum had been stipulated to be paid, in which case the law implies that 
so much money is to be paid ^s shall he reasonably found due, quantum 
mcruitj or quantum valebant. 

The general causes for which an indebitatus assumpsit is brought are 
1. For money lent; 2. For money laid out and expended; 3. For 
money had and received to the plaintiff’s use ; 4. For goods sold and 
delivered either for a sum certain, or on a quantum valebant ; 5, For 
work and labour, either for a sum certain and agreed, or on a quantum 
meruit ; G. On an account stated, called an insirAkl computassent. 

Secondly, The assumpsit is termed special where the circumstances 
that induce the liability cast by the law upon the defendant must be 
particularly set forth in the declaration, and the plaintiff declares upon 
the original contract, setting out its particular language or effect. 

Special assumpsits are either to pay or repay money, or to do or for- 
bear some other act: as, First, a promise to pay monlSy founded on some 
consideration executed or executory, as in consideration of marriage, 
the sale, assignment, or use of lands &c., the sale, exchange or hire of 
cattle or goods, necessaries, forbearance, works and services, or indem- 
nity ; which promises may be made either by the party benefited or by 
third persons. Secondly, on mutual promises, which are either to pay 
money, as on wagers or feigned issues, or to do some other act, as to 
hnarry, &c., or to perform special agreements, as charter-parties, policies 
of assurance, or awards, the breach of which may consist either in the 
nonpayment of money or the non-performance of some other act. 

One species of these assumpsits is termed the liability a^umpsit, as 
arising on a promise to pay money in consideration of a legal liability 
to pay it, as upon a bill of exchange, promissory note, banker’s draft, 
by-law or custom of a corporation, foreign judgment, fine on admission 
to copyhold premises, legacy charged on land, toll, port duty, contri- 
bution to party walls, &c. 

Special assumpsits on promises to do or forbear some other act may 
be considered as they relate to persons, to real property, or to personal 
property ; as, — First, to sell, assign, or exchange lands &c. ; or by or 
against landlord or tenant, as to take, let, hold, repair, cultivate, or 
( juit them. Secondly, upon a sale or exchange of cattle or goods, as 
to accept, deliver, take back, or return them, or upon a w arranty as to 
their title, quality, or value. Thirdly, upon a bailment of cattle or 
goods, to be kept either generally or by way of pledge ; or concerning 
cattle or goods lent or let to hire ; or against carriers, wharfingers, 
farriers, &c. Fourthly, to provide necessaries for the plaintiff or for 
third persons. Fifthly, to forbear to sue, or to give tinm for the pay- 
ment of a debt. Sixthly, to perform works, under which may be classed 
promises made by professional persons, as attorneys, surgeons, &c. ; or 
respecting real or personal property. Seventhly, upon a retainer to 
serve or employ. Eighthly, respecting real or personal securities. 
Ninthly, to account for the profits of lands, or for money, goods, &c. 
And, lastly, on promises of indemnity. 

While a contract is executory, it must be treated as a special con- 
tract ; when executed, it may be declared upon as a promise arising by 
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operation of law out of the execution of the contract. An action of 
indebitatus assumpsit may be supported for the recovery of any debt 
due in respect of labour or other personal services where tne re- 
muneration is to be paid in money, and 4he plaintiff has completely 
fulfilled his contract, however special the conditions. But if, on the 
contrary, any act remains to be done on the part of the plaintiff, though 
its non-completion may be occasioned by the conduct of the defendant, 
he must proceed on the special agreement. And if a party undertake 
a work of specific dimensions and materials, and deviate from the spe- 
cification, he cannot recover upon a quantum valebant for the work, 
labour, and materials. 

Where money has been paid under a written aCTeement, but which 
agreement the party is unable to perform, the otner may maintain an 
action for money had and received, and he is not bound to enforce the 
special agreement. But the contract must have been wholly rescinded 
or put an end to, a| where, by the conditions of it, it is left in the power 
of the plaintiff to rescind it by any act, and he avails himself of that 
right, or where the defendant afterwards assents to its being rescinded. 
liy on the other hand, the contract continues open and unabrogated, 
the plaintiff's demand is not in fact for the whole amount, but for 
damages arising out of the non-performance, and he must then resort 
to the special contract. An agreement cannot be rescinded by one party 
for the omission or default of the other, unless both can be placed in 
the same situation they were in anterior to the contract. 

Where a party is precluded from recovering upon the special agree- 
ment, as on a bill of exchange or promissory note, if be can adduce other 
evidence of the consideration, he may recover on the common counts. 

Money lent and advanced may be recovered in the general form of an 
indebitatus assumpsit, whether it was absolutely delivered to the de- 
fendant or to a third person at his request. But if the defendant's lia- 
bility arises out of a collateral engagement, as a promise to pay the debt 
of another, though the money be advanced at the request of the defend- 
ant, the action ought to be brought on the special contract, which, by 
the Statute of Frauds, must be in a written note or memorandum. 

A master may sue in assumpsit a person who has enticed away or 
harboured his apprentice, for the work and labour of such apprentice. 

Assumpsit is the proper remedy against attorneys and solicitors. 
Burgeons, innkeepers, wharfingers, carriers, and other bailees, for neg- 
lect or other breach of duty. 

Assumpsit is also the proper remedy for a breach of a promise to 
marry ; and against a vendor for not delivering goods bought, or against 
a vendee for not accepting goods sold, or for not delivering a bill of 
exchange in payment for the same ; or upon an express warranty of 
the goodness or quality of any personal chattel, either on the sjile or 
exchange thereof ; or upon an express or implied warranty as to the 
property therein ; and by and against vendors and purchasers for not 
completing a contract for sale, and for not rendering a just account ot 
moneys or goods. 

This action may be brought by a landlord against his tenant, who, 
having by a written memorandum not under seal contracted for the 
lease of an estate, afterwards refuses to execute the indentures, though 
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he enters upon and occupies the fann. Other similar occasions for 
using this action may occur between landlord and tenant, where there 
have been a^eeraents in writing but not under seal. It is maintain- 
able to obtain a recompence for the occupation of the plaintiff's land 
by his permission, where there has been no stipulation for any precise 
rent. The declaration states a promise of the defendant to pay so much 
as the landlord reasonably deserred to have {atiantum meruit) for 
such permission ; which promise is implied by law : for, there being 
no certain rent fixed, the plaintiff could not distrain, nor perh^s 
properly bring an action of debt j this therefore becomes the plaintiff's 
genuine remedy. 

The action of assumpsit is in general the only proper remedy for the 
non-performance of <0 collateral undertaking, as on a simple contract 
for the payment of the debt of a third person ; or by the indorsee of a pro- 
missory note against the maker, or by the payee or indorsee of a bill of 
exchange against the acceptor. In these and similar Collateral promises 
debt is not sustainable. Nor can that action be resorted to unless the 
whole amount is actually due ; therefore to recover money payable by 
instalments, the only adequate mode is by action of assumpsit. 

When a party has a security of a higher nature^ he must found his 
action thereon. Therefore where there is an express contract under 
seal or of record, the party must proceed in debt or covenant when 
tlie contract is under seal, or in debt or scire facias if it be of record. 
But where the contract under seal is invalid, or where it was executed 
only by the plaintiff, if any evidence can be adduced to raise an implied 
assumpsit, an action of assumpsit may be maintained. So where, in 
respect of a new consideration, there has been a new contract to pay a 
debt or perform a contract under seal, assumpsit may be supported ; as 
on a promise to an assignee of a bond, to pay him in consideration of 
forbearance, or on a promise by an heir having assets by descent to 
pay the debt of his ancestors for the same consideration. So between 
partners, who have by deed covenanted to account with each other and 
to pay over what shall appear to be due, if they state an account, and 
one expressly promise to pay the balance, assumpsit may be supported 
notwithstanding the deed. And where a contract under seal has been 
afterwards varied in the terms of it by a simple contract, such substi- 
tuted agreement must be the subject of an action of assumpsit, and not 
of an action of covenant. 

It is also a rule, that when a bond or other security under seal or of 
record has been accepted in satisfaction of a simple contract, the latter 
is merged in such higher security, and assumpsit is not sustainable, 
unless such new security be void on account of usury, or under the 
Annuity Act, &c. ; in which cases the party may proceed on the original 
simple contract, if valid. If an infant give a bond in a penalty for 
necessaries, the bond being voidable, the creditor may proceed in as- 
sumpsit. But the taking of a collateral security of a higher nature, 
whether from the principal or a surety, does not preclude the creditor 
from suing the original debtor in assumpsit on the first contract, though 
judgment may have been obtained upon such collateral security. 

This action is sustainable upon the judgment of a foreign court, 
which is not considered as a debt of record in this country, unless in 
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the case of an Irish judgment since the Union. But it will not lie on 
the decree of a court of equity. 

This action cannot be supported against a corporation, which cannot 
contract by parol, except in the case of promissory notes or bills of ex- 
change, their power of drawing and accepting which is recognized by 
statute, and of other contracts sanctioned by legislative provisions. 
But a corporation may be plaintiffs in this action. 

Where there has been an express contract, the party injured may 
sustain an action of assumpsit, though the breach amount to a trespass. 
But unless there has been such a contract, or the law will under the 
circumstances imply a contract, the plaintiff must resort to another form 
of action ; therefore assumpsit for use and occupation cannot l>e sup- 
ported where the possession is adverse, but the plaintiff should declare 
in trespass or ejectment. But if a tenant hold over, his landlord is at 
liberty still to treat him as his tenant And assumpsit lies to recover 
rents tortiously received. 

The declaration in this action must invariably disclose the consi- 
deration upon which the contract was founded, — the contract itself, 
whether express or implied, — and the breach thereof; and damages 
should be laid to cover the full amount. This action being transitory, 
the venue may be laid in any county, at the election of the plaintiff, 
subject to being changed at the discretion of the court under particular 
circumstances. 

The most general plea is non a.^sumpsitf that the defendant did not 
undertake and promise as alleged by the plaintiff, under which the de- 
fendant might formerly have given in evidence most matters of defence. 
But now, by the New Rules (Hil. T. 4 W. IV.) it is ordered, that — 

In all actions of assumpsit, except on bills of exchange and pro- 
missory notes, the plea of non assumpsit shall operate only as a denial in 
fact of the express contract or promise alleged, or of the matters of 
fact from which the contract or promise alleged may be implied by 
law ; Exempli gratia — 

In an action on a warranty, the plea will operate as a denial 
of the fact of the warranty having been given upon the alleged consi- 
deration, but not of the breach ; and in an action on a policy of in- 
surance, of the subscription to the alleged policy by the defendant, but 
not of the interest, of the commencement of the risk, of the loss, or of 
the alleged compliance with warranties. 

In actions against carriers and other bailees for not delivering, or 
not keeping goods safe, or not returning them on request, and in actions 
against agents for not accounting, the plea will operate as a denial of 
any express contract to the effect alleged in the declaration, and of such 
bailment or employment as would raise a promise in law to the effect 
alleged, but not of the breach. 

In an action of indebitatus assumpsit for goods sold and delivered, 
the plea of non assumpsit will operate as a denial of the sale and de- 
livery in point of fact. In the like action for money had and re- 
ceived, it will operate as a denial both of the receipt of the money, and 
tlie existence of those facts which make such receipt by the defendant 
a receipt to the use of the plaintiff. 

“ In all actions upon bills of exchange and promissory notes, the plea 
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of non assumpsit sliall be inadinissible. Tn such actions^ therefore, a 
plea in denial must traverse some matter of fact, ex, gr,, the drawing 
or making, or indorsing, or accepting^ or presenting, or notice of dis* 
honour of the hill or note. 

In every species of assumpsit, all matters in confession and avoidance, 
including not only those by way of discharge, but those that show the 
transaction to be either void or voidable in point of law, on the ground 
of fraud or otherwise, shall be specially pleaded : Ex, gr. Infancy, — 
coverture, — release,— payment, — performance, — illegality of consider- 
ation, either by statute or common law, — drawing, indorsing, accepting, 
&c. bills or notes by way of accommodation, — set-off, — mutual credit, — 
nnseaworthiness,^ — ^misrepresentation, — concealment, — deviation, — and 
various other defences, must be pleaded.^’ 

judgment^ if in favour of the plaintiff, is, that he recover a spe- 
cified sum, assessed by a jury or on reference to the master, for his 
damages which he hath sustained, and iorfull costs of suit ; to which the 
plaintiff is in all cases entitled in this action, unless the damages are 
under 40if., and the judge certifies under the ^ Eliz. c. 6. In cases of 
small debts the plaintift 's right to costs is taken away by the various 
statutes regulating Courts of Conscience. The defendant, if he succeed, 
is entitled to full costs. 

2. Debt. — The action of debt is founded on a contract either express 
or implied, and is confined, in legal consideration, to the recovery of a debt 
eo nomine and in numero, and not for a compensation in damages. 

Debt is in some respects a more extensive remedy for the recovery of 
money than assumpsit or covenant. It lies to recover money due upon 
legal liabilities; upon simple contracts, express or implied, verbal or 
written ; upon contracts under seal, or of record ; and on statutes, 
wliether by the party grieved or by a common informer. It lies in most 
cases where the demand is for a sum certain, or is capable of being 
readily reduced to a certainty, but not where it is in the nature of 
unliquidated damages. 

Debt lies upon all simple contracts^ where there is a commutation of 
property for money ; as for the value of goods sold and delivered, for 
money lent, had and received, due on an account stated, or for work and 
labour, &c. It is a general rule, that wherever indebitatus assumpsit 
lies, debt is also maintainable ; therefore this action may be sustained 
on by-laws, foreign judgments, fines and amerciaments, on bills of ex- 
change by the payee against the drawer, or on a promissory note by the 
payee against the maker. But an action of debt cannot be supported 
by the payee against the acceptor of a bill ; for the acceptance is only 
a collateral engagement, and the drawer, who was the original debtor, 
continues liable. And it does not lie by or against the indorsee or 
acceptor, or on any similar promise to pay the debt of another* 

It lies on an award to pay money, but not to peifonn any other act, 
unless there was an arbitration bond, in whicn case the action must 
be brought thereon. 

Debt lies to recover money due on any specialty or contract under 
seal to pay money, as on sirapile bonds, on charter-parties, on policies of 
assurance under seal, and on bonds conditioned for the payment of money 
or the performance of any other act, by or against the parties thereto and 
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tlieir personal representatives, and against tlie heir of the obligor, if he 
is named in the deed, or against a ^visee having legal assets. 

It also lies on records, as upon the judgment of a superior or inferior 
court, and even upon the decree of a colonial court which has no power 
to enforce its decrees in this country. And though the judgment was 
erroneous, yet debt lies until it has been reversed. Where, however, 
the defendant has been taken in execution on the judgment and discharged 
with the plaintiffs concurrence, no action can be supported on the judg- 
ment ; and where the defendant has been discharged under the Lord^s 
Act, debt is not sustainable. ^ Actions of debt upon judgments have be- 
come less frequent since the 43 Geo. III. c. 46, which precludes the 
plaintiff from recovering costs in such an action unless the court or one 
of the judges shall so direct; and the courts uniformly discourage 
actions of debt on judgments, as being oppressive and vexatious. 'Debt 
is sometimes brought upon a recognizance of bail; but the remedy 
thereon is more frequently by scire facias, because the proceeding is 
more expeditious, and the bail have less opportunity of discharging 
themselves by rendering the principal. 

In some cases this remedy is given to the party grieved by the express 
words of a statute, as for an escape out of execution, or against a tenant 
for not quitting in pursuance of a notice to quit given him by his land- 
lord. And if a statute prohibit the doing an act under a penalty or 
forfeiture to be paid to the party grieved, and do not prescribe any mode 
of recovery, it may be proceeded for in this form of action. 

When a penal statute expressly gives the whole or a part of the penalty 
to a common informer, and enables him generally to sue for the same, debt 
is sustainable; but if there be no express provision enabling an informer 
to sue, debt cannot be supported in his name for the penalty. 

In some cases this action is the peculiar remedy, as against a lessee 
for an apportionment of rent where he has been evicted from part of the 
premises by a third person, though covenant is in such case sustainable 
against the assignee of tBe lessee. It is -also the only remedy against a 
devisee of land for a breach of covenant by the devisor. 

Debt is preferable in some respects to the action of assumpsit, be- 
cause the judgment is final in the first instance, and not interlocutory, 
as in assumpsit. 

It was once thought that in an action of debt the plaintiff could not 
in any case recover less than the sum demanded ; which notion greatly 
discouraged this action on simple contracts. It is, however, now settled 
that the plaintiff may prove and recover less than the sum stated. 

Formerly also the defendant might wage his law in this action when 
brought on simple contract; that is, he might purge himself of the debt 
by his own oath, supported by a sufficient number of witnesses as to 
his credibility. But wager of law, after having been long disused, was 
at length abolished by 3 & 4 Wm. IV. c. 42. 

Debt on simple contract was formerly not maintainable against exe- 
cutors or administrators ; but this remedy is now made available against 
them by the 8 & 4 Wm. IV. c. 42. 

The declaration in this action, if on simple contract, must shew the 
consideration on which the contract was founded, precisely as in 
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assumpsit, and should state either a legal liability or an express agree- 
ment, though not a promise to pay th^e debt. But on specialties or 
records no consideration need be shown, unless where the peiformance 
of the consideration constitutes a condition precedent, when perform- 
ance must be averred. Where the action is upon a deed, it must be 
declared upon, except in the instance of debt for rent. 

As to the pleas in this action, it is ordered by the General Rules of 
Hil. T. 4 W. IV., that— 

In debt on specialty or covenant, the plea of non est factum shall 
operate as a denial of the execution of the deed in point of fact only, 
and all other defences shall be sp^ially pleaded, including matters 
which make the deed absolutely void, as well as those which make it 
voidable. 

The plea of nil dehet shall not be allowed in any action. 

In actions of debt on simple contract, other than on bills of exchange 
and promissory notes, the defendant may plead, that he never was 
indebted in manner and form as in the declaration alleged,’’ and such 
plea shall have the same operation as the plea of non assumpsit in in- 
debitatus assumpsit; and all matters in confession and avoidance shall 
be pleaded specially, as above directed in actions of assumpsit. 

^ In other actions of debt, in which the plea of nil dehet has been 
hitherto allowed, including those on bills of exchange and promissory 
notes, the defendant shall deny specially some particular matter of 
fact alleged in the declaration, or plead specially in confession and 
avoidance.” 

Hhe judgment in the plaintiff’s favour (which at common law is final 
in all cases) is, that he recover his debt, and in general nominal damages 
for the detention thereof ; and in cases under the 8 & 9 Wm. III. c. 1 1, it 
may also be awarded that the plaintiff have execution for the damages 
sustained by the breach of a bond conditioned for the performance of 
covenants. The plaintiff, unless in some penal and other particular 
actions, is entitled to full costs of suit, although the damages recovered 
be under 40^., unless the judge certify under the 43 Eliz. c. 11. 

When the action is for rent, or on a money bond, or on a written con- 
tract for a sum certain, and the defendant suffers judgment by default, 
he must in general find bail in error, which renders this action frequently 
preferable to assumpsit or covenant. 

3. Covenant is a remedy for the recovery of damages for the breach 
of a covenant or contract under seal. This action is founded upon 
articles of agreement, awards, charterparties of affreightment, policies 
of insurance, indentures of apprenticeship, leases, mortgages, &c. ; . and 
is either for the nonpayment of money, or for not doing or forbearing to 
do some other act. 

Covenant is ihe peculiar remedy for the nonperformance of a contract 
under seal where Uie damages are unliquidated and depend in amount 
on the opinion of a jury ; in which case, we have seen, that neither debt 
nor assumpsit can be supported. It is the proper remedy where an 
entire sum is by deed stipulated to be paid by instalments, and the 
whole is not due, nor the payment secured by a penalty. 

It is frequently more advisable to proceed in covenant on a lease &o. 
for general damages, than to declare in debt for the penalty, becauM 

6 E 



Actions : 


1016 

the party having proceeded for the penalty is precluded from afterwards 
suing for general damages, and he cannot, in case of further breach, 
recover more than the penalty ; and in many cases, before he can issue 
execution, he must proceed under the 8 & 9 Wm. III. c. 11 ; whereas 
if he proceed in covenant for every repeated breach, he may ultimately 
recover more than the amount of the penalty. 

Where rent is due upon a lease, and there has also been another 
breach, as for not repairing, for which the plaintiff claims damages, 
covenant is preferable to debt, as by it damages for the whole demand 
may be recovered. 

Covenant cannot in general be supported unless the contract is 
under seal-,^ when it is by parol, the plaintiff must proceed by action of 
assumpsit &c., unless by special custom in London and some other 
places, or ag:*.ijst the lessee or patentee of the crown, when covenant 
may be supported although he did not seal any counterpart of the lease, 
it being matter A record, and the lessee’s acceptance of the demise 
being in such case as obligatory as an express covenant. 

In some cases, where the breach of a covenant is misfeazance, the 
party has an election to proceed by action of covenant or by action on 
the case for the tort, as against a lessee, either during his term or 
afterwards, for waste. 

As it is a settled rule, that a tenant’s liabilitv on his covenant to pay 
rent subsists during the continuance of the lease, notwithstanding he 
may become bankrupt or insolvent and be deprived of all his property, 
it has been determined that a plea of bankruptcy and certificate is no 
bar to an action of covenant for nonpayment of his rent. 

So where the grantor of an annuity has become a bankrupt or an 
insolvent debtor, the grantee should proceed for arrears which have 
accrued due after the insolvency* by action of covenant on the annuity 
deed, and not by action of debt on the annuity bond, to which the 
bankruptcy and certificate would be a bar. 

There is properly no general issue in covenant; matters of defence 
must be pleaded specially. By the Gen. Rules of Hil. T. 4 Wm. IV., 
" Non est factum operates as a denial of the execution of the deed in 
point of fact only; and all other defences shall be specially pleaded, 
including matters which make the deed absolutely void as well as 
those which make it voidable.” 

The ju^ment is for the recoveiy of such damages as the plaintiff 
proves, with full costs of suit, to which he is entitled uiough the damages 
be under 40s., unless the judge certify under the 43 Eliz. 

4. Detinue is the only remedy for the recovery of a personal chattel 
in specie, unless in those cases where the party can regain the possession 
by replevin ; for in the actions of trespass and trover for taking away 
or detaining goods, or in assumpsit for not delivering them, damages 
only can he recovered; and even in this action it is at the election of 
the defendant whether he will deliver the specific goods or pay the 
value as estimated by the jury. 

In order to maintain an action of detinue, it is requisite that the thing 
detained should be capable of being identified; hence it will not lie for 
money, com, &c., unless in a bag or chest, or otherwise distinguishable. 
But it lies for a horse or cow, or for money in a bag, or for deeds or 

» Churchill v. Day, 3 Man. & Hy. 71. Baber v. HarriB, 9 Adol. & Ell. 532. 
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other \irritings, if the plaintiff can describe them, although the date be 
not mentioned. It is sustainable upon a contract for not delivering a 
specific chattel in pursuance of a bailment or other contract. 

A person who has the absolute or general property in goods, and the 
right to immediate possession, may support detinue, almough he has 
never had the actual possession; therefore an heir may maintain this 
action for an heir-loom ; and if goods be delivered to A, to deliver to B, 
the latter may support this action, the property being vested in him by 
the delivery to his use. 

So a person who has only a special property, as a bailee, may support 
this action, where he delivered the goods to the defendant, or they were 
taken out of such bailee’s custody. 

But if the plaintiffs interest be not immediate, but only in reversioij, 
he cannot support either detinue, trover, or trespass. 

If a person detain the goods of a woman which came to his hands 
before her marriage, the husband alone must bring the action, because 
the property is in him alone at the time of the action brought. 

The gist of this action is the continued and wrongful detainer, and 
not the original taking; therefore it may be sustained against any 
person who has ac(]^uired possession of the chattel by lawful means, 
as by bailment, finding, or borrowing. But it does not lie against a 
bailee, if before demand he lose them by accident; though if he wrong- 
fully deliver them to another, he will continue liable. 

But the action cannot in any case be supported against a person who 
never had possession of the goods, as against personal representatives 
on a bailment to the deceased, unless they came actually into their pos- 
session. But if, after the death of the bailee, a stranger take the pro- 
perty, detinue lies against him. 

If goods be delivered to a woman before her marriage, and afterwards 
detained, the action must be brought against husband and wife. But if 
the bailment were to the husband and wife after marriage, it is said, 
the husband must be sued alone. 

In the declaration in this action, more certainty is necessary as to the 
description of the chattels than in an action of trover or; replevin; and 
the number, quantity, and value of the goods should be stated. In the 
case of a special bailment, it is proper to declare, at least in one count, 
on the bailment, and to lay a special request; but in other cases it is 
sufficient to declare upon the supposed finding, which is not traversable. 

The general issue is non detinet; which, under the General Rules of 
Hil. T. 4 Wm. IV., operates only as a denial of the detention of the 
goods by the defendant, but not of the plaintifi’s property therein ; and 
no other defence than such denial shall be admissible under that plea.” 

The judgment is in the alternative, that the plaintiff recover the 
goods, or the value thereof if he cannot have the goods themselves, and 
damages for the detention, with full costs of suit The jury ought by 
their verdict to find the value of the goods, and, if they consist of 
several parcels, of each separate parcel ; and if they neglect, the omis- 
sion cannot be aided by a writ of inquiry. 

This action was subject to wager of law till that mode of trial be- 
came obsolete ; on which account it was not much in use and it is now 
not very frequently adopted. 
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6. Annuity is an action which lies for the recovery of an annuity or 
yearly payment of a certain sum of money granted to another in fee, 
for life, or for years, charging the person of the grantor only. It may 
be brought by the grantee or his heirs. This action, however, is at 
present out of use, being superseded by the action of debt or covenant. 

6. Account lies at common law against a guardian in socage, 
bailiff, or rfeceiver, to compel an account of profits or moneys received 
by the defendant; and, by the statute 4 & 5 Anne, c. 16, it may be 
maintained against the executors and administrators of every guardian, 
bailifif, and receiver, and also by one joint tenant or tenant in common 
against the other, as bailiff, for receiving more than his share or pro- 
portion, and by and against their executors and administrators. The 
proceedings in this action being difficult, dilatory, and expensive, it is 
now seldom used ; especially as the party has in general a more bene- 
ficial remedy by an action for money had and received &c., or, if the 
matter be of an intricate nature, by resorting to a court of equity. 

7. Scire Facias is rather a continuance or renewal of a former action 
than an original action. It is a judicial writ founded on some matter 
of record, as a recognizance, judgment, &c., on which it lies to obtain 
execution, or for other purposes, as to repeal letters patent, hear errors, 
&c. But, because the defendant may plead thereto, it is considered in 
law as an action; and therefore a release of all actions is a good bar 
to a scire facias. 

If execution be not sued out within a year and a day after judgment 
obtained in any action, it is necessary to have a scire facias to revive 
the judgment. It lies as of course within ten years after the judgment; 
after that period there must be a motion, which is granted as of course ; 
but after fifteen years, it must be on a rule to show cause. 

So if the plaintiff or defendant die within a year and a day after 
judgment obtained, there cannot be execution taken out without a scire 
facias by or against the executors or administrators. 

Scire facias may be sued out against the bail in an action, where the 

E rincipal has not paid the debt or damages recovered, nor rendered 
imself to prison. But it is in general more advisable to proceed 
against the offil by action of debt on the recognizance; because in this 
action no costs arc allowed, unless they appear and plead, or join in de- 
murrer, ana the plaintiff may recover damages for the detention of the 
debt, which he cannot do in scire facias. 

8. Trespass Vi et Armis, or Trespass properly so called, lies to 
recover damages for immediate wrongs accompanied with force; as to 
the person, by menaces, assault, battery, wounding, mayhem, or false 
imprisonment; to real property, as houses, lands, fisheries, or water- 
courses; or to personal property, by destroying, damaging, taking 
away, detaining, or converting cattle or goods. 

Though the action of trespass lies only for injuides committed with 
force or violence, yet this violence may be either actual or implied; 
and the law will imply violence, though none is used, where the injury 
is of a direct and immediate kind, and committed on the person, or to 
tangible and corporeal property of the plaintiff. Of actual violence 
an assault and battery is an instance; of implied, a peaceable but 
wrongful entrv upon the plaintiff's land. 
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But this action cannot be sustained where the wrong complained of 
was a mere nonfeasance, as for not carrying away tithes &c. ; or where 
the matter affected is not tangible, and therefore cannot be immediately 
injured hy force, as reputation, health, &c. ; or where the right affected 
is incorporeal, as a right of common or way &c. ; or where the plaintiff's 
interest is in reversion, and not in possession ; or where the injury was 
not immediate but consequential. In all which cases, as we shall 
presently see, an action on the case, and not trespass, is the proper 
remedy. 

Trespass is the only remedy for a menace to the plaintiff attended 
with consequent damages, and for an illegal assault, battery, and wound- 
ing, or imprisonment, when not under colour of process. It lies also 
where the battery, imprisonment, &c. were in the first instance lawful, 
but the party by an unnecessary degree of violence becomes a trespasser 
ah initio, and for a wrongful imprisonment after the process is deter- 
mined, or for an assault after an acquittal for a felonious assault. 

So it lies for an injury to relative rights occasioned by force, as for 
menacing tenants, servants, &c., and for beating, wounding, and impri- 
soning a wife or servant, whereby the landlord, husband, or master 
sustains a loss ; though the injury, loss of service, &c. be consequential 
only and not immediate. And it lies for criminal conversation, as for 
seducing away a wife or servant, or for debauching the latter ; in which 
cases force is implied, the wife or servant beingKsonsidered as having 
no power to consent. 

Trespass is a concurrent remedy with trover for most illegal takings. 
Thus, even in the case of a distress for rent, where there has been an 
illegal taking, as for distraining when no rent was due, or taking im- 
plements of trade or beasts of husbandry when there was a sufficiency 
of other property, or a horse while his rider was upon him. So if an 
outer door be broken open to make a distress, trespass lies ; for the 
statute 11 Geo. II. c. 19, which enacts, that a party distraining for 
rent shall not be deemed a trespasser alf initio, only relates to irregu- 
larities after a legal taking. 

This action sometimes lies where there has been no wrongful intent ; 
as if a sheriff, or a messenger on behalf of the assignees of a bankrupt, 
by mistake take the goods of a wrong person; but not in the case of a 
levy under an execution after a secret act of bankruptcy, when trover 
only can be supported. 

So trespass lies for any immediate injury to personal property oc- 
casioned by actual or implied force, though the wrong-doer might not 
take away or dispose of the chattel, as for shooting or beating a dog 
or other live animal, or for hunting or chasing sheep &c. 

Trespass is the proper remedy to recover damages for an illegal 
entry upon, or an immediate injury to, real property corporeal in the 
possession of the plaintiff, ^ith respect to the nature of the property, 
it must in general be something tangible and fixed, a^ a house, room, 
out-house or other buildings, or land ; and the act of trespass is com- 
plete by the wrongful en^ in a messuage or tenement of another, 
although the defendant does not continue in possession. So every un* 
justifiable entry into the land of another is a trespass, for which 
trespass quare clausum fregit is sustainable, whether the same be in- 
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closed or set apart by a visible and material fence, or by an ideal 
invisible boundary existing only in contemplation of law, as where one 
man’s land adjoins to another in the same field. For the term close 
is technical, and signifies the interest in the soil, and not merely a close 
or inclosure in the common acceptation of the term. 

Trespass may also be maintained for an injury to the plaintiff’s land 
covcrea with water ; but if the plaintiff’s interest be merely in the 
water, case is the only remedy. 

Though the original entry were lawful, yet by a subsequent abuse of 
an authority in law to enter, as to distrain &c. (except for rent or 
poor’s rates), the party may become a trespasser db initio. If an 
officer neglect to remove goods attached within a reasonable time, 
and continue in possession, his entry becomes a trespass ab initio. So 
in the case of distress for rent, if the party remain in possession more 
than five days, or turn the plaintiff or his family out of possession. 
But in case of an authority in fact to enter, an abuse of such authority 
will in general subject the party to this action. 

As to the application of the action of trespass to in juries committed 
under colour of a legal proceeding: — In general, no action can be 
supported for any act, however erroneous^ if expressly sanctioned by 
the judgment or direction of one of the superior courts at Westminster, 
or even by an inferior magistrate acting within the scope of his juris- 
diction. And no acMon will lie against a judge or Justice of the peace 
for what he does judicially, if he has not exceeded his jurisdiction, 
however erroneous his decision or malicious his motives. But when 
in inferior courts the error in the proceeding is such as to render it an 
excess of jurisdiction, trespass may be supported for any thing done 
under it. And in case of error by a ministerial officer, this action may 
be supported, if the injury were immediate and committed with force. 

When the court has no jurisdiction over the subject matter, trespass 
is the proper form of action against all the parties for any act which, 
independently of the process, would be remediable by this action, or by 
trover if goods had been taken. 

Trespass is also the proper remedy where an inferior court has juris- 
diction, but is bound to observe certain forms in its proceedings, from 
which it deviates, whereby the proceedings are rendered coram non 
judice. 

So where the proceeding is defective, as being irregular or void, 
trespass against the attorney and plaintiff is in general the proper form 
of action ; and where a judgment has been set aside for irregularity, 
this is the appropriate rem^y for any act done under it. But it lies’ 
not for arresting a person privileged j but case is the only remedy. 

Where the process is misapplied, as if A or his goods are taken upon 
a process against B, trespass is in general the only remedy ; or if there 
is a misnomer in the process, though it Tj^s executed on the person or 
goods of the party against whom it was in fact issued. 

When the process of a court is abused, trespass against the sheriff 
and his officer is the proper action, if the conduct of the officer was in 
the first instance illegal, as if the officer arrest out of the sheriff’s 
bailiwick, or if he break open an outer door, &c. So though the con- 
duct of the officer was in the first instance lawful, but he abused his 
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authority and thereby became a trespasser ah initio. But, in general 
when the act complained of is* a mere nonfeasance^ as if a sberiff 
magistrate, &;c. improperly refuse bail, or to act when they ougbt, at 
action on the case is the proper remedy. 

No person who acts upon a regular writ or warrant can be liable to 
this action, howeyer malicious his conduct ; but case for the malicious 
motive and proceeding is the only form of action. But when an officer 
proceeds without warrant and without foundation, upon his own ap« 
prehension, though there was probable cause, trespass is the proper 
form of action against him. And when, he has proceeded without 
warrant on the inmrmation of another, trespass is also the proper form 
of action against the informer, if the information turn out unfounded. 

To entitle a party to maintain trespass for an injury to a personal 
chattel, he must, at the time when the act was commitl^, either have 
had the actual possession in him of the thing which is the object of the 
trespass, or a constrisctive possession in respect of the immediate right 
being actually vested in him; it being an established principle of law, 
that the general property in personal chattels prim&foiCie draws to it 
the possession. As if a man give A his goods, which are at York, and 
before A has obtained possession, a stranger take them, yet A shall 
have trespass, because by the gift the property is in A, to which the law 
annexes the possession. And this rule by relation is applicable to 
executors and administrators, who may support trespass on this con- 
structive possession for an injury to the personal property of the dedeased 
before probate or administration. But in the case of property in pos- 
session of a bailee, if the general owner has parted voluntarily with his 
possession, and the bailee has a light to use the thing, the inference of 
possession is rebutted, and the right of possession being only in reversion, 
the general owner cannot support trespass, but only an action on the 
case, for an injury done by a stranger while the bailee's right continues. 
As where A had let his house ready furnished to B, it was held dat A 
could not maintain trespass against the sheriff for taking the furniture 
under an execution against B, though notice was given that the goods 
belonged to A ; because this action is founded on a tort done to the 
possession, which was not in A at the time of the seizure. But a pei^ 
son having an actual, though perhaps an illegal possession, may sup- 
port trespass against any person except the rightful owner. 

As to the possession required to support this action, there is a mate- 
rial distinction between personal and real property. For although, as 
we have seen, with respect to the former, the general propmiy draws' to 
it the possession safficiently to enable the owner to support trespass, 
though he may never have been in the actual possession of it, yet in the 
case of land and other real property, diis rule of eonstruetive possession 
does not hold ; and unless the ^aintiff had the actued possession^ by 
himself or his servant, at tbe^me when the injury was committed, he 
cannot support this aodon. :^hus, before entry and actual possession, 
a person cannot maintain trespass, though he have the freehold in Ian. ; 
as a parson before induction, an heir or a devisee against an abator, or 
a lessee for years, before entry. But a disseisee may have this action 
against the disseisor for the injury done by the disseisin, at which time 
the plaintifwas seised of the land; though he cannot have itfora&y 
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act committed aflber the disseisin until he has acquired possession by re^ 
entry^ and then he may maintain it for any intermediate damage done ; 
for after his re-entry the law, by a kind of jus postliminiif supposes 
the freehold to have all along continued in him. 

A landlord cannot, during a subsisting lease, support trespass ; but 
the action of trespass must be in the name of the tenant, or the landlord 
may proceed in case as a reyersioner ; unless the injury was committed 
to trees or other property excepted in the lease, or the trees were car- 
ried away, when the latter may support trespass for cutting, injuring, 
or carrying away the same. The mere occupation of a lodge or other 
premises by a gamekeeper or other servant, he not paying rent, is con- 
sidered as the possession of the employer, and the latter may declare 
as on his own possession. 

Any possession is sufficient against a wrong-doer, or a person who 
cannot make out a title primd fade entitling him to the possession. 
Therefore a person in possession under an illegal lease may maintain this 
action ; and a tenant for years, a lessee at will, and a tenant at suffer- 
ance, may support this action against a stranger, or even against his 
landlord, unless a right of entry be expressly or impliedly reserved. 

A person having a mere incorporeal right, as of common of pasture, 
turbary, or estovera, cannot support trespass for treading down or da- 
maging the grass, for he is not to be considered as in possession of the 
land. But whenever there is an exclusive right, trespass may be sup- 
ported, though the party has not the absolute right to the soil or the 
whole property therein ; as if a person have an exclusive right to cut 
turf and peat, he may support trespass quare clausum fregit and for 
cutting the turf. So, however temporary the plaintiff’s interest may be, 
and although it be only in the profits of the soil, as where a person con- 
tracted with the owner of a close for the purchase merely of a growing 
crop of grass there, it was decided that he had such an exclusive posses- 
sion, though for a limited purpose only, that he might maintain trespass 
quare clausum fregit against any person entering the close and taking the 
grass, even with the assent of the owner. So if a meadow be divided 
annually among certain parishioners by lot, each individual, after the 
portions are allotted, is capable of maintaining an action of trespass, for 
every one has a separate and exclusive interest in his share for the time. 
But a party having a right to a seat in a pew has not such an exclusive 
possession as to enable him to maintain trespass against a stranger, the 
possession of the church being in the parson. 

Trespass will not lie for a loss or injury occasioned by a bailee’s 
negligence, because it does not lie for a mere nonfeasance. And gene- 
rally it will not lie against a bailee having possession coupled with an 
interest, for abusing a chattel, because an interest and the right of 
possession continue in the bailee. But if the thing he destroyed^ his 
interest is then determined, and trespass|pill lie ; as if the bailee of 
sheep to feed his land, or of oxen to plougn it, kill or destroy them. So 
when a tenant at will cuts down trees, his interest is thereby determined, 
and trespass would lie. But against a lessee for years, case in the 
nature of waste wuald be the proper remedy for the cutting, unless 
the trees were excepted in the lease ; though if he afterwards take the 
trees away, trespass or trover will lie. 
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The proper’remedy by one joint-tenant or tenatit in common against 
another for committing waste to the land or other property, as by 
cutting down trees unfit to be cut down, is an action on the case^ as for 
a misfeasance; but if one tenant in common disturb another in the 
possession, trespass qiuire claumm fregit may be supported. 

The declaration in this action snould contain a concise'statement 
of the injury complained of, and allege that such injury was committed 
vi et armis and contra pacem. * 

The general issue is Not guilty; which, by the New Rules 
(Hil. T. 4 W. IV.), in actions of trespass qtiare claumm fregity shall 
operate as a denial that the defendant committed the trespass alleged 
in the place mentioned, but not as a denial of the plaintiff’s possession 
or right of possession of that place, which, if intended to be denied, must 
be traversed specially. In actions of trespass de bonis asportatisy the 
plea of Not guilty shall operate as a denial of the defendant having 
committed the trespass alleged by taking or damaging the goods men- 
tioned therein, but not to the plaintiff’s property therein.’” 

The verdict wA judgment are for damages assessed by the jury, and 
for the costs. 

To prevent trifling and malicious actions for words, for assault and 
battery, and for trespass, by the 43 £liz. c. 6. and 22 & 23 Car. II. 
c. 9, where the jury gave less than 40s. damages, the phiintiff was 
allowed no more costs than damages, unless the judge certified that 
an actual battery (and not an assault only) was proved, or that in 
trespass the freehold or title of the land came chiefly in question. 
But now, by the 3 &; 4 Viet. c. 24, the act of the 43 £liz. so far as it 
relates to costs in actions of trespass or trespass on the case, and so 
much of the 22 Sc 23 Car. II. as relates to costs in personal actions, 
are repealed ; and it is enacted, that if the plaintiff in any action of 
trespass or of trespass on the case shall recover, by the verdict of a 
jury, less damages than 40^., he shall not be entitled to recover any 
costs whatsoever, whether it shall be given upon any issue tried, or 
judgment be passed by default, unless the judge certify on the back 
of the record, or on the writ of trial or writ of inquiry, that the action 
was really brought to try a right besides the mere right to recover 
damages for the trespass or grievance, or that the trespass or grievance 
was wilful and malicious. Provided, that nothing herein shall ex- 
tend to deprive any plaintiff of costs in any action brought for a 
trespass over any lands &c., or for entering into any dwellings, out- 
buildings, or premises, in respect of which notice not to trespass 
thereon had b^n previously served by or on behalf of the owner or 
occupier, or left gt the last reputed or known place of abode of the 
defendant. 

9. Case.*— Actions on the case are founded on the common law or 
upon acts of parliament. They lie generally to recover damages for 
torts or wrongs not commined withmree, actual or implied; or where 
the injury was not immediate but consequential; or where the matter 
affected is not tangible, as to health or reputation, or to real property 
incorporeal ; or where the plaintiff’s interest in the property is ox uy in 
reversion; in all which cases, as we have seen, trespass is not suatain- 
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able. And this action is not contined to inj aries merely ex delicto ^ but 
is a concurrent remedy with assumpsit for many breaches of contract, 
which are not for the payment of money merely. Indeed, at one time 
the action of assumpsit itself was considered to be an action on the 
case; but at present when an action on the case is mentioned, it is 
usually understood to mean an action in form ex delicto. 

This action originated in the power given by the Statute of West- 
minster II. (13 £dw. I. c. 24) to the clerks of the Chancery to frame 
new writs in consimili cctsu with writs already known . U nder this power 
tb.ey framed many writs for different injuries which were considered to 
bear a certain analogy to trespass. These new writs accordingly re- 
ceived the appellation of writs of trespass on the case, as being founded 
on the particular circumstances of the case thus requiring a remedy, 
and to distinguish them from the old writ of trespass; and the injuries 
themselves, which are the subject of such writs, were not called tres- 
passes, but had the general name of torts, wrongs or grievances. 
The writs thus inventedpro re natd in various forms, according to the 
nature of the different wrongs which called them forth, began to be 
viewed as constituting a new genus or form of action, which took its 
place among the more ancient actions of debt, covenant, trespass, &c. 
by the name of trespass on the case. Such beingthe nature and oiigiii 
of this action, it comprises, of course, many different species. 

We shall first consider this action as applicable to injuries where 
the right affected is not tangible, and consequently cannot be affected 
by force, as reputation; the injuries to which are always remediable 
by an action on the case, as for verbal slander, and lib^. 

Actions for Slander, — ^To prevent the perjury of witnesses and a 
multiplicity of frivolous suits, the action for slanderous words is laid 
under two very just restraints by stat. 21 James I. c. 16. For, first, 
the action must be commenced within two years next after the words 
spoken; and secondly, if the damages recovered be under 405., the 
plaintiff is entitled to no more costs than damages. But it has been 
adjudged that neither of these clauses extends to cases where special 
damage in consequence of the slander published is stated in the de* 
claration and proved at the trial. As to costs, however, see 3 & 4 Viet, 
c. 24, recited ante, under the head Trespass. 

Words for which this action may be supported are either such as 
are in themselves actionable, that is, from which the law implies an 
injury, or such as become so in consequence of some special damage 
resulting from their having been uttered. 

Words are actionable in themselves which may either endanger a 
man in law, as by imputing to him some crime liable to punishment, as 
to say that a man has poisoned another, or is peijured; or which may 
exclude him from society, as to charge him with having an infectious 
disease; or which may impair or hurt hii^rade or livelihood, as to call 
a tradesman a bankrupt, a physician a quack, or a lawyer a knave. 
Thus, an action will lie for accusing a clergyman of incontinence &c., 
for which he may be deprived; or a hamster, attorney, or artist, of 
inability, inattention, or want of integrity; or a person in trade, of 
fraudulent or dishonourable conduct, or of being in insolvent circum- 
stances, as for saying of one who carries on the business of a com 
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vender, You are a rogue and a swindling rascal; you delivered me 
TOO bushels of oats worse a bushel than I bargained for/^ In all 
these cases the words are actionable without proof of special damage, 
because they have a direct tendency to iiyure the party accused. 

But with regard to words that do not tnus apparently and upon the 
face of them import such defamation as must, as an inseparame con- 
sequence, prove injurious to the plaintiff, he must show some special 
loss or damage arising from the calumny; as if one man slanders the 
title of another, by propagating such injurious reports as if true would 
deprive him of his estate, whereby he loses an opportunity of selling it; 
or if^ in consequence of words spoken, the plaintiff is deprived ofany 
substantial benefit, as to say of a woman, sue is a whore, whereby she 
loses her marriage, or the benefit arising from the hospitality of friends, 
this is a sufficient temporal damage whereon to maintain an action. 

In neither case, however, is the plaintiff at liberty to give evidence 
of any special loss or injury he may have sustained &om the calumny, 
unless it be specifically set out in the declaration. 

Mere scurrility, or opprobrious words which neither in themselves 
convey and are not in fact attended with any injurious efiects, as say- 
ing to another, You are a swindler,” will not sustain an action. So 
neither will an imputation of the mere defect or want of moral virtue, 
rnordl duties, or religious obligation. 

Words spoken in derogation of a peer, a judge, or other great officer 
of the crown, which are called scandalum magnatumf are held to be 
still more heinous; and though they are such as would not be action- 
able in the catse of a common person, yet in this case they amount to 
a serious offence. Words also tending to scandalize a magistrate or 
person in a public trust are deemed more criminal than in the case of 
a private man. 

Actions for Libels . — A libel consists in a malicious defamation, 
expressed either in printing or writing, or by signs, pictures, &c. 
And as the essence of a libel consists in its being propagated, it is 
essential that it should be published. 

consequences of slanderous words spoken or written, there are many 
words w'hich if spoken would not be actionable, that are so if dissemi- 
nated in the form of a libel. Whatever renders a person ridiculous, 
or lowers him in the estimation and opinion of the world, amounts to 
a libel, thdiigh the same expressions if spoken would not have been a 
defamation. Hence the word swindler,” if spoken of another, unless 
it be spoken in reference to his trade or profession, is not actionable; 
but if it be published in the way of libel, it is so. 

A printed or written article may be libellous, though the slander 
is not directly charged, but only in an oblique and ironical manner. 

In conformity with this rule it has been decided, that a defamatory 
paper expressing the initials, or only one or two letters of a person’s 
name, but in sumi a manner as obviously and clearly to allude to the 
plaintiff, is as properly a libel as if it had expressed the name at length. 

An action may be supported for a libel reflecting on the memory of 
the dead ; but it must be alleged in the declaration, and proved to the 
satisfaction of the jury, that the author intended by the publication to 
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brin^ dishonour and cpnlempt on the relations and descendants of the' 
deceased. 

A fair and impartial comment on a literary production, detecting 
its mistakes, and thereby exposing the author to ridicule, will not be 
deemed a libel. But if it exceed the limits of candid criticism, by 
attacking the character of the writer unconnected with his work, tra- 
velling into collateral matter, and introducing facts not stated in the 
publication, accompanied with injurious observations upon the cha- 
racter of the author, it would be otherwise. 

It is a recognized rule of law, that no proceedings in a regular 
course of justice will make a complaint a libel. Hence it has been 
determined that no false or scandalous matter contained in a petition 
to either house of parliament, or in articles of the peace exhibited 
to justices of the peace, are libellous. 

It is not the subject of an action to publish an accurate and correct 
account of the proceedings of parliament or of courts of justice ; and 
it has been held that an action could not be supported, however in- 
jurious such publication might be to the character of an individual. 
But this doctrine must be received subject to certain limitations ; for 
it cannot be admitted that the publication of every matter which tran 
spires in a court of law, however truly represented, is, under all 
circumstances, and with whatever motives published, justifiable. 
And the rule does not apply to the publication of part of a trial before 
it is finally concluded ; for that might enable the mends of the parties 
to pervert the justice of the court by the fabrication of evidence or 
other improper conduct. And it has been held libellous to publish a 
highly coloured account of judicial proceedings mixed with the 
reporter's own observations and conclusions upon what passed in 
court, and which contained an insinuation that the plaintiff had been 
guilty of perjury. 

By the 6 & 7 Vie. c. 96 provision is made for the better protection 
of private character frbm libellous attacks, for more effectually se- 
curing the liberty of the press, and for the better preventing of abuses 
in the exercise of such liberty. This act has, however, been slightly 
altered by the 8 & 9 Vic. 95. 

Actions for a False and Malicious*Prosecution. — For concerting 
a false and malicious prosecution the law gave a specific remedy by a 
writ of conspiracy ; in which the defendant, on conviction, was liable 
to imprisonment as well as to render damages to the part}^ aggrieved, 
the proceeding in that respect resembling the action of scandalitm 
magnatum. Conspiracy, however, implies a pluralitjr of persons, and 
the writ therefore could not be brought against a single defendant. 
But an action, on the case for a false and malicious prosecution may 
be commenced against one or more ^ and the other proceeding is now 
almost wholly antiquated. 

There is a material distinction between a civil suit and a criminal 
malicious prosecution ; as the former, subject to some exceptions, is 
not actionable, although the plaintiff had no probable demand, because 
it is a claim of right, and he has found pledges to prosecute, is amer- 
ciable pro falso clamore, and is liable to costs. 

But an action will lie for maliciously arresting and holding a party 
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to bail, either where there is no debt due, or where the parly is held 
to bail for a larger sum than what is really owing ; though in a similar 
case it was decided that this action cannot be supported for arresting the 
plaintiff without any cause of action, if he be not held to excessive bail. 

An action will lie for maliciously suing out a commission of bank- 
rupt which is afterwards superseded ; and this notwithstanding the 
specific remedy provided under the bankrupt laws. 

Where there was an original good cause of action, but the plaintift 
sued in a court which he knew had no cognizance of the suit, as, for 
instance, in a spiritual court for a matter not of ecclesiastical cogni- 
zance, this action will lie. So for maliciously obtaining and executing 
a warrant to search a house for contraband goods, when none such 
are found. 

This action will not lie to recover damages against the lessor of the 
plaintiff in a vexatious ejectment ; nor by a superior against an infe- 
rior officer, for a malicious prosecution before a court-martial. 

When a man is unjustly and with malice indicted of a crime which 
proves injurious to his reputation, though the indictment be insufficient, 
or the bill ignored, yet this action is maintainable, because the mis- 
chief is complete and effected by the ignominy incident to a criminal 
prosecution. And it is now holden, that an action will lie as well for 
the damage by expense, as by the incidental slander or imprisonment, 
notwithstanding the indictment was insufficient to support the charge. 
Hence it has been adjudged that a husband alone may support an 
action for the malicious prosecution of his wife, the expences of which 
have been defrayed by him. 

In order to support an action for a malicious criminal prosecution, 
the four following circumstances should occur: 1. Want of probable 
cause for instituting such proceeding ; 2. Falsehood in the original 
accusation; 3. Malice in the prosecution; 4. Damage to the accused, 
whicJi, we have seen, may be either to his person by imprisonment, 
to his reputation by the scandal, or to his property by the expence. 
The complete concurrence of these requisites must be correctly stated 
in the declaration ; and it should further show, in the most distinct 
manner, that the original prosecution is at an end, and that the party 
was acquitted. 

The plaintiff must produce and prove a copy of the acquittal on 
record, which, in a prosecution for a misdemeanor, he is entitled to as 
a matter of right without any previous application to the court. But 
in the case of felony, if the trial were at the Old Bailey, a copy of 
the indictment and acquittal cannot regularly be obtained without an 
order from the court; and it is the usual practice on the circuits, to 
apply to the court for a copy at the time of trial. 

The defendant must also prove that the defendant was the prosecu- 
tor of the indictment; and, as malice is necessary to support the 
action, it is essential to produce either direct evidence of malice, or 
circumstances from which it may be inferred, and which will conduce 
clearly to demonstrate the want of probable cause. 

The other injuries remediable under this form of action may be 
considered as they relate — 1 . To the person ; 2. To personal property; 
and 3. To real property. 



lOSO 


Actions : 


1. Injuries to the Personj--Ce.m is the proper remedy for any 
injury to the absolute rights of persons, not immediate but consequen- 
tial; as for keeping mischievous animals, having notice of their pro- 
^nsity; or for any special damage arising from a public nuisance, 
but if the injury were immediate^ as if the defendant incited his dog 
to bite another, or let loose a dangerous animal ; or if, in the act of 
throwing a log into a public street, it hurt the plaintiff, the action 
should be trespass. 

Whenever an injury to a person is occasioned by the regular process 
of a court of competent jurisdiction, even though maliciously adopted, 
case is the proper remedy, and trespass is not sustainable j as for a 
malicious arrest, or for the malicious prosecution of a criminal charge 
before a magistrate or otherwise. If, on the other hand, the pro- 
ceeding were irregular^ the remedy in general must be trespass. 
Theremre when a justice of the peace maliciously and irregularly 
granted a warrant against a person for felony without any informa- 
tion upon oath, it was decided that the remedy against the justice 
should have been trespass, and not case. 

If the proceeding be instituted in a court having no jurisdiction, 
and be malicious and unfounded, either case or trespass may be 
supported. 

So although case may be supported for maliciously suing out a com- 
mission of bankruptcy, yet an action of trespass is also sustainable, 
because if the plaintiff were not subject to the bankrupt laws, the com- 
missioners had no jurisdiction, in which case trespass is always sus- 
tainable, if in other respects the injury were forcible and immediate. 

Case is also the only remedy against sheriffs, justices, or other offi- 
cers, acting ministerially and not judicially, as for refusing bail, &c. 

Case lies against surgeons, agents, &c. for improper treatment, or 
for want of skill or care ; though assumpsit is also sustainable. 

Actions for injuries to the relative rights of persons, as for seducing 
a wife or daughter, enticing away or harbouring apprentices or sefVants, 
are properly in case ; and though it is now usual and proper to declare 
in trespass for criminal conversation with a wife, or for debauching a 
daughter, yet as the consequent loss of society or service is the ground 
of action, the plaintiff is at liberty to declare in case. 

2. Injuries to Personal Property, — For injuries committed to per- 
sonal property not committed with force, or not immediate, or where 
the plaintiiTs right is in reversion, case is the proper remedy. It lies 
against attorneys or other agents for neglect in the conduct of a cause, 
or for not accounting for moneys^Ac.; though it is more usual to de- 
clare against them in assumpsit. And though, as we have seen, as- 
sumpsit is the most usual remedy for neglect against bailees, as against 
-carriers, wharfingers, and others having the care or use of personal 
pr^erty, yet case is frequently a preferable remedy. 

Formerly case was the usual remedy for a false warranty or other 
misrepresentation on the sale of goods ; but of late it is more usual to 
declare in assumpsit, so as to join the count for money had and received. 
But if there has been any actual fraud or misrepresentation inde- 
pendent of written contract, case is the preferable form of action ; and 
it is also the appropriate remedy for fraudulently representing a person 

’ By the .9 & 10 Vic c. 03 provision is made for giving compensation to the 
families of persons who may be killed by accident. 
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fit to be trusted, or for other deceit, where there has been no contract 
between the parties. 

Though trespass may be supported against a person for accidentally 
driving his carriage against another's, yet for the negligent driving of 
a servant the master can only be sued in case ; and even in the former 
instance, if the injury were really attributed to the negligence and not 
to the wilful act of the driver, case might be supported. And it is 
clearly the proper remedy for an injury occasioned by negligence in 
navigating ships. 

Case is the proper remedy in most instances of irregularity in the 
taking or sale or disposal of a distress, where the party was not a tres- 
passer ah initw. It also lies for the rescue or pound-breach of cattle 
or goods distrained, or for the rescue of a person arrested. 

This action lies against sheriffs &c. for escapes, for not arresting, 
or not levying under a writ of execution, for a mlse return, or for not 
taking a replevin bond, or for taking insufficient pledges, or for not 
assigning a bail bond. But for an escape on final process it is most 
advisable to declare in debt if the caption can be clearly proved, be- 
cause then the jury must give a verdict for the entire demand. 

Case is the only remedy for injuries to any personal property in 
reversion, in which case neither trespass nor trover can be supported. 
So it lies for infringing the copyright of books, prints, music, &c., and 
of patents. It also lies for not delivering letters &c., and against a 
witness for not obeying a subpoena. 

3. Injuries to Meal Property . — ^Where the injury was immediate, 
and committed to real property corporeal in the possession of the 
plaintiff, the remedy, we have seen, is trespass. But for a mere non- 
feasance, as not cariying away tithes, or wnere the injury was not im- 
mediate but consequential, or where the plaintiff’s property is in re- 
version, the action should be in case. 

An action on the case is the general remedy for nuisances. It lies 
for obstructing light or air through ancient windows bj^ any erection 
on the adjoining land ; and the action may be brought m the name of 
the tenant in possession, or of the person entitled to the immediate 
reversion. So it lies fbr any oth$r nuisance to houses or lands in 
possession, or to a decoy ; and for injuries to watercourses, where the 
plaintiff is not the owner of the soil, but is merely entitled to the use 
of the water ; and, in general, case is the proper remedy for continur 
ing a nuisance. 

Case may be brought by a reversioner against his tenant or a stranger 
for waste f by cutting down trees or any other act injurious to the re- 
version ; though the remedy by the tenant against a stranger would be 
trespass. And though, as we have seen, assumpsit is the usual remedy 
against a tenant for not cultivating land according to the course of 
good husbandry, or for not repainng, &c., yet for wilful waste, and 
particularly where there has been any conversion of the trees or other 
property, case may be frequently preferable. 

It lies upon the custom of the realm against the personal r^resent- 
atives of a rector &c., at the suit of the successor, for dilapidations» 

Ae trespass cannot be supported where the matter affected is not 
substantial, or the estate therein is incorporeal, case is the proper to- 
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medy for disturbance of common, of pasture, turbary, or estovers. 
So it lies for obstructing a private way, or the plaintlirs right to use 
a pew in a church, and for the disturbance, obstruction, or other in- 
juries to offices, franchises, ferries, markets, tolls, &:c. 

Whenever a statute prohibits an injury to an individual, or enacts 
that he shall recover a penalty or damage for such injury, though it be 
silent as to the form of the remedy, this action may be supported. But 
no action can be supported by a common informer unless ne is expressly 
authorized to sue. 

The form of the declaration depends on the particular circumstances 
on which the action is founded, and consequently there is a greater 
variety in this than in any other form of action. 

The plea in this action is usually the general issue, Not guilty; and 
under it ^except in an action for slander, and a few other instances) any 
matter might be given in evidence but the Statute of Limitations . But 
now, by the New Rules (4 Hil. T. 4 W. IV.) it is ordered, that — 

In actions on the case, the plea of Not guilty shall operate as a 
denial only of the breach of duty or wrongful act alleged to have been 
committed by the defendant, and not of the facts stated in the induce- 
' ment ; and no other defence than such denial shall be admissible under 
that plea. AU other pleas in denial shall take issue on some particular 
matter of fact in the declaration: 

gf. In an action on the case for a nuisance to the occupation 
of a house by carrying on an offensive trade, the plea of Not guilty 
will operate as a denial only that the defendant carried on the alleged 
trade in such a way as to be a nuisance to the occupation of the house, 
and will not operate as a denial of the plaintiff’s occupation of the house. 

an action on the case for obstructing a right of way, such plea 
will operate as a denial of the obstruction only, and not of the plaintiff’s 
right of way; and in an action for converting the plaintiff’s goods, the 
conversion only, and not the plaintiff’s title to the goods. 

In an action for slander of the plaintiff in his office, profession, or 
trade, the plea of Not guilty will operate to the same extent precisely 
as at present, in denial of speaking the words, of speaking them ma- 
liciously and in the sense impute4, reference to the plaintiff’s 

office, profession, or trade; but it will not operate as a denial of the 
fact of the plaintiff’s holding the office, or being of the profession or 
trade alleged. 

In actions for an escape/it will operate as a denial of the neglect 
or de&ult of the sheriff or his officers, but not of the debt, judgment, 
or preliminary proceedings. 

In this form of action against a carrier, the plea of Not guilty will 
operate as a denial of the loss or damage, but not of the receipt of the 
goods by the defendant as a carrier for hire, or of the purpose for 
which they were received. 

All matters in confession and avoidance shall be pleaded specially, 
as in actions of assumpsit.” 

The judgment is, that the plaintiff recover a sum of money, ascer- 
tained by a jury, for his damages sustained by the committing of the 
mevances complained of, and full costs of suit. As to costs, where 
the damages given are under 40s., see ante, under the head Trespass. 
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10. Tboyer. — The action of trover and conversion was, in its 
origin, an action of trespass on the case for recovei^ of damages 
against a person who found goods, and refused to deliver them on 
demand to the owner, but converted them to his own use. The cir- 
cumstance of the defendant not bein^ able to wage his law in this 
action, and the less degree of certainty requisite in describing the 
goods, gave it so considerable an advantage over detinue, that, by 
fiction of law, actions of trover were at length permitted to be brought 
against any person who had in his possession, by any means whatever, 
the personal property of another, and sold or used it without the con- 
sent of the owner, or refused to deliver it when demanded. 

This action is for the recovery of damages to the value of the thing 
converted, and not for the thing itself, which can only be recovered by 
an action of detinue or replevin. The form of action supposes that 
the defendant might have come lawfully by the property; and if he 
did not, yet by bringing this action the plaintiff waives the trespass. 
No damages are recoveratle for the act of taking; but the gist of the 
in jury lies in the conversion. The fact of the finding is immaterial, and 
not traversable. 

This action is, from its nature, exclusively confined to the conversion 
of personal chattels, and is not applicable to the redress of injuries to 
land or other real property, even tnough a part be severed from the 
freehold ; unless after the severance there be also an asportation, as in 
the case of an unlawful removal and conversion of coals or trees, when 
trover may be supported. But it is not sustainable by an incoming 
tenant to recover the value of the away-going crops taken by the out- 
going tenant. 

Trover will lie for money, though it be not in a bag or otherwise dis- 
tinguishable, because the thing itself is not sought to be recovered in this 
action, but only damages for the conversion. Where money has been 
paid by a debtor in contemplation of his bankruptcy, by way of 
fraudulent preference to a particula,r creditor, the assignees should 
proceed for the recovery thereof in trover. And trover is preferable 
to an action of assumpsit when the defendant has converted the produce 
of a bill See, and afterwards become bankrupt and obtained liis cer- 
tificate, because to this action the certificate will afford no defence. 
But trover does not lie for money had and received generally. 

Trover will not lie for goods sold to’ a party, but not set apart by 
the vendor, for it is sustainable only for specific articles. 

To entitle the plaintiff to recover in this action, two things are 
necessary ; 1st, Property in the plaintiff ; 2dly. A wrongful conversion 
by the defendant. 

1, mds to the Property in the Plaintiff , — ^The plaintiff must, at the 
time of the conversion, have had both a right of possession and aright 
of property in the chattel, either general or special. The same rmes 
hold as to constructive possession in the case of a general or absolute 
owner, which we have already noticed under the actions of detinue and 
trespass. Therefore, where a party has delivered goods to a carrier or 
other bailee who has not the right to withhold possession from tlM 
general owner, he may maintain trover for a conversion by a straim^, 
for the owner has stul the possession in law against the wrong-wei; 

6 G 
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and the carrier or other bailee is considered only as his servant. So an 
executor or administrator is^ by legal construction, possessed of the 
goods of his testator or intestate from the time of his death. 

A person having a special property in the goods may maintain trover 
against a stranger who takes them out of his actual possession, as a 
sheriff, a carrier, a factor, a consignee, pawnee, or trustee, or an agister 
of cattle, or a gratuitous bailee, or an executor de son tort, or any 
other person Who is responsible over to his principal. But not a mere 
servant. In general also a special property is sufficient to support 
trover against a stranger who has no better title ; and the bare pos- 
session of goods, whether lawfully obtained or not, is 'primd facie 
evidence of property. 

In the case of a general as well as special property, the action may 
in most cases be brought either by the general or special owner; but 
judgment obtained by one is a bar to an action by the other. 

It is not requisite, in the case of special property, where the party has 
likewise an interest in the goods, that it should have been accompanied 
by actual possession ; for a factor to whom goods have been consigned, 
and who has never received them, mav support an action of trover. 

2. As to the Conversion , — Where tlie defendant had a lawful pos- 
session of the goods, as either by finding or delivery, the plaintifi’ 
must show a demand and refusal to make a conversion. But if the 
possession were tortious, as if the defendant took away the plaintiff’s 
goods, then the very taking is an act of conversion. Nor is it necessary 
that the property should be converted by the defendant to his own use ; 
for trover may be supported against a servant or agent or other person 
who unlawfully appropriates a chattel to the benefit or use of another. 

One joint-tenant or tenant in common or parcener cannot support 
trover against his co-tenant, unless the latter have destroyed or sold 
the chattel. 

The declaration in this action states that the plaintiff was possessed 
of the goods as of his own property,” and that they came to the pos- 
session of the defendant by finding; and as conversion is the gist of 
the action, it must necessarily be stated in the declaration. 

The usual filea is the general issue. Not guilty. 

The judgment is for damages and full costs, to which the plaintiff 
is entitled, though he recover less than 40«. damages, unless the judge 
certify under the statute of Elia^beth. 

11. Replevin is an action founded on a distress alleged to be wrong- 
fully made on the ^oods and chattels of the plaintiff. This action, 
though entertained in the superior courts, is not commenced there; 
ana it may, by virtue of the 9 & 10 Vic. c. 95 (New County Court 
Act) be brought in any of the County Courts established under that 
act, in the form of a plaint, without writ. 

Where goods have been distrained, the party making plaint to the 
sheriff may have them replevied^ that is, re-delivered to him, upon 
giving security to prosecute an action against the distrainor for the 
purpose of trying tne legality of the distress, and, if the right be de- 
termined against him, to return the goods. The action so prosecuted 
is called an action of replevin, and is commenced in the county court, 
from whence either party may remove it into the Queen's Bench or 
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Common Pleas by writ of recordari facias loquelam, or accedas ad 
euriam. 

The action of replevin here described is by plaint to the sheriff, 
which is the only kind now known in practice; though there was 
anciently another species* of r^levin, in which a writ issued out of 
Chancery, directed to the sherim 

It has been held that a writ of replevin may be had, and an action 
of replevin brought, upon other kinds of illegal taking besides that by 
way of distress ; but in no other ease is the proceeding now known in 
practice. 

Replevin cannot be sustained where the plaintiff has not either the 
actual or immediate right of possession ; but a party so situated must 
proceed by a special action on the case. 

A replevin only lies for the taking of a personal chattel, and such 
things as are by law capable of being distrained, and not for an injury 
to things adixed to the freehold, or for things which are merAyferee 
naturae* 

To render the delivery of distresses more expeditious, it is enacted 
by 1 P . & M. c. 12, that the sheriff shall appoint at least four deputies 
in each county for the sole purpose of making replevins. 

The statute Westm. II, (15 Edw. I. c. 2.) requires the sheriff, before 
lie delivers the distress, to take from the plaintiff not only pledges for 
the prosecution of the suit (which were required at common law), but 
also for the return of the beasts if restitution be awarded. 

And the 11 Geo. II. c. 19 requires, that the sheriff or other officer 
having authority to grant replevin shall, in every replevin of a distress 
for renty take in their own name, from the plaintiff and two responsible 
persons, a bond in double the value of the goods distrained, conditioned 
for prosecuting the suit with effect and without delay, and for duly 
returning the goods and chattels distrained, provided a restitution be 
awarded ” Tfiis statute also empowers the sheriff or other officer, on 
request, to assign such bond to the avowant, or person making cogni- 
zance; and on a bond so taken and assigned, if forfeited, an action 
may be broimht in the name of the assignee. 

The sheriff is obliged to grant replevins in all cases allowed by law; 
and the officer who takes the goods by virtue of a replevin is not liable 
to an action of trespass, unless the party in whose possession the goods 
are claims property therein. In all cases of misbehaviour by the sheriff 
or other officer in relation to replevins, they are subject to the controul 
of the superior courts, and punishable by attachment. 

The sheriff may hold plea in his county court of replevin by plaint, 
whatever be the value of the subject matter in dispute. But if the 
taking is in right of the crown, or anything touching the freehold 
comes in question, or ancient demesne is pleaded, or the distrainor 
claims property in the goods, the sheriffs power to re-deliver is thereby 
suspenaed, and the plaintiff must sue out a writ de proprietate pro^ 
handdy in which the sheriff is to try by an inquest in whom the property 
anterior to the distress was legally vested. And if on such inquest it 
be found to be in the distrainor, the sheriff can proceed no further, but 
must return the claim of property to one of the superior courts, to be 
there finally determined. 
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The declaration in replevin should be certain and particular in set- 
ting forth the number, kind, and qualities of the things distrained, ^or 
otherwise the sheriff cannot tell how to make deliverance of the same; 
yet it is now settled that certainty to a general intent is sufficient 
especially if the objection be not taken till after verdict. The venue 
is locals and the place material and traversable. 

The party who made the distress is the defendant in replevin ; and 
after the plaintiff has declared (which if he do not voluntarily, the 
defendant may rule him to do), the defendant makes an avowry 
(whence he is called the avowan^^ avowing the taking of the goods and 
chattels, but justifying the act on the ground of so much rent being in 
awear, or that they were cattle damage feasant in the defendant’s close, 
or as the case may be. If, however, the party made defendant be the 
bailiff of the person having a right to distrain, instead of an avowry it 
is called a cognizanccy because in it he acknowledges (instead of 
avows) the taking, and justifies as bailiff of the other. The avowry or 
cognizance is in the nature of a declaration, and gives the avowant 
such an interest in the suit that he may, without any default of the 
plaintiff, proceed to trial after issue is joined. Both parties, thercfo e, 
may be said to be actors in this suit. 

The plaintiff’s answer to the avowry or cognizance is called a plea 
in bar; and then follow replicationy r^oindevy &c., the ordinary njiine 
of each pleading in this action being thus postponed by one step. 

To remove the inumerable difficulties which formerly occurred in 
avowries, from the circumstance of the common law requiring the (de- 
fendant to set forth his title, the 11 Geo. II. c. 19 enacts, That any 
person distraining for rent may, in replevin, avow or make recognizance 
generally, namely, that plaintiff held under a certain grant or demise 
at a specified rent during the period the rent distrained for was in- 
curred, which rent was then and still remains due, without further 
stating the right or title of the landlord; and if the defendant prevail, 
he shall recover double costs of suit.’’ But this act does not extend to 
avowries for heriot custom, or for a rent charge. In these and other 
instances therefore to which the act does not apply, it is necessary for 
the avowant to show in every particular a complete title to distrain. 

If the plaintiff be non-prossed for want of declaration, plea in bar, 
or any other proceeding before issue joined, the defendant will be 
entitle, if the distress were for rent, to take an assignment of the 
replevin bond from the sheriff, on which he may bring actions against 
the obligors, and recover the amount of the rent and costs. If, however, 
the cause be tried, the bond is not assignable; but the damages sus- 
tained by the avowant are assessed by the jury; on which he either 
proceeds to execution, or obtains a writ of retorno hahendo, 

II. Real and Mixed Actions, as already observed, are now reduced 
to the four following: writ of right of dower y dower y quare impedity 
and ejectment. 

1. Writ of Right of Dower applies to the particular case where 
a widow claims the specific recovery of the residue of her dower, part 
of it having been already received by her from the tenant liimseli^ 
consisting of lands &c. situate in the same town &c. in which she claims 
the residue. This is a very unusual form of action. 
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2. Dower (or Dower unde nihil habet) lies for a widow claiming 
the specific recovery of her dower, no part of it having yet been 
assigned to her. 

3. Quare Impedit is the remedy by which, when the right of a 
party to a benefice is obstructed, he recovers the presentation \ and is 
the form of action now constantly adopted to try a disputed title to an 
advowson. 

4. Ejectment is now, and has long been, the usual remedy for the 
specific recovery of real property. At a very early period real and 
mixed actions began to fall into neglect, in consequence of their being 
more dilatory and intricate in their forms of proceeding than person^ 
actions, and of their being cognizable only in the Common Pleas. In 
lieu of these, recourse was had to certain personal actions, which, 
though they did not claim the specific recovery of land, were yet 
attended with incidents that indirectly produced that effect Of these 
the principal, and that which is alone retained in modem practice, was. 
the action of ejectment, in which damages were claimed by a tenant of 
a term of years complaining of a forcible ejection or ouster from the 
land demised. In favour of this remedy the courts determined that the 
plaintiff was entitled not only to recover the damages claimed, but also 
possession of the land itself for the term of years of which he had been 
ousted. This remedy was afterwards rendered more extensive by the 
invention of a fictitious system of proceeding, which enabled claimants 
of lands in almost every instance, upon whatever title they relied 
(whether a term of years or a freehold) to bring their cases ostensibly 
within the scope of this remedy. This fictitious method, being favoured 
by the courts, passed into regular practice ; and the consequence is, 
that ejectment has long been the usual remedy ftr the specific recovery 
of real property. Whenever the case is such that the claimant has in 
him the right of entry y the fiction on which an ejectment rests is held 
to be allowable ; and as in every case of lawful claim to land there is 
now a right of entry, unless the circumstances are such that an action 
of writ of right of dower, dower, or quare impedit is applicable, it 
follows that under all other circumstances an action of ejectment may 
be brought; and whenever it may be brought, it forms (since the late 
abolition of real and mixed actions, in general) the only remedy. 

This action also affords a remedy .to landlords for the ejection 
of their tenants for nonpayment of rent, or when they hold over after 
the expiration of their term or of legal notice to ^uit. But as the pro- 
ceedings in ejectment by landlords against their tenants are in some 
respects different from those where a title is to be tried, it will be neces 
sary to consider them separately. 

The ancient proceedings in ejectment were commenced by the 
claimant taking possession of the estate by a formal entry on the soil ; 
and, being then in actual possession^ he there, upon the land, sealed and 
delivered a lease for years to some third person or lessee, and, having 
thus given him entiy, left him in possession of the premises. The lessee 
continued upon the land until the prior tenant, or he who had the previous 
possession, entered thereon afresh and ousted him, or till some other 
person, either by agreement or accident, came upon the land and dispos- 
sessed or ejected him. But as much trouble and formalitv were feund 
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to attend the actual making of the leasc^ entry, and ouster^ a more 
convenient method \ra8 introduced^ and which is now the uniform 
practice, though it entirely depends on one connected chain of legal 
fictions. No actual lease or entry is made by the plaintiff, or ouster 
committed by the defendant ; but all are purely fictitious, for the sole 
puroose of investigating the title. 

To this end the action is brought by and against two fictitious per- 
sonages (John Doe and Richard Roe). The declaration states, that a 
lease for a term of years was made oy him who claims the estate to 
the plaintiff (John Doe), and that the plaintiff in consequence entered 
thereon and nad possession ; that afterwards the defendant (Richard 
Roe), who is called the casual ejector, afterwards entered thereon and 
ousted him, for which ouster or expulsion the plaintiff brings this action. 
But although the nominal plaintiff and defendant are fictitious persons, 
it is absolutely necessary that the party claiming title should be named, 
which is done, as above shown, by stating a supposed lease from him to 
the plaintiff, and he is therefore called the lessor of the plaintiff. The 
action is commenced by delivering this declaration to the tenant in 
possession of the premises ; and to it is subscribed a notice, in the form 
of a letter from the fictitious defendant, addressed to the tenant in 
possession, apprising him of the nature and object of the proceeding, and 
that as he (the casu^ ejector) has no title at all to the premises, and shall 
make no defence, advising him (the tenant) to appear on the fi rst day of the 
next term, if the property is in London or Middlesex, or in the next term 
generally if situated elsewhere, and procure himself by rule of court to 
be made defendant in his stead, otherwise judgment will be signed 
against him for default, and the tenant will be turned out of possession. 

This declaration should be served before the first day of the term 
upon the tenant, or at his dwelling-house upon his wife. And, to prevent 
fraudulent recoveries of the possession by collusion with the tenant of 
the land, all tenants are obliged by 11 Geo. II. c. 19, on pain of for- 
feiting three years rent, to give notice to their landlords when served 
with a declaration in ejectment. And any landlord mav, by leave of 
the court, be made a co-defendant to the action in case tne tenant him- 
self appears to it; or, under cei*tain circumstances, as we shall pre- 
sently see, he may become sole defendant; or, with the tenant’s consent, 
he may defend the action in his name, indemnifying him as to the costs. 

If the tenant applies to be made defendant, it is, as a matter of 
course, allowed him, upon the express condition that he enter into a 
rule of court to confess, at the trial, three of the four requisites essential 
to the maintenance of the plaintiff’s case, namely, the lease of the 
lessor, the entry of the plaintiff, and the ouster by the tenant himself, so 
that the trial will then stand upon the merits of the title only, unincum- 
bered with any collateral matter. By the terms of the consent rule 
each party undertakes to pay costs, if awarded against him. 

If the tenant in possession do not in due time enter into the common 
rule to confess lease, entry, and ouster, then, upon affidavit of the 
^rvice of the declaration, the plaintiff may move in the same term for 
judgment against the casual ejector. If the premises lie in London or 
Middlesex, it should be made in the earlier part of the term ; and in 
country causes the motion for judgment should in all cases be made in 
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the term. In the Common Pleas, in town causes, the molioii should be 
made in one week after the first day of MudiaelmaB oir Easter term, 
and within four days of the end of the other terixil. If the serrioe was 
perfect, the rule for judgment is nisi, that is, unless the tenaiit 
and plead to issue, judgment shall be entered against the casual ejeetorf 
in other cases, where the service is out of the regular way, or it is aol 
quite clear that the declaration has ever come to the tenant’s know« 
lec^e, it is a rule to show cause. 

The rule for judgment against the casual ejector having been obtained, 
the tenant must, within mur days after the end of the term, appear 
and enter into the common consent rule ; otherwise judgment may be 
signed against the casual ejector, and a writ of possession immediately 
issued. 

But as the tenant in possession cannot be compelled to appear and 
enter into the common rule to become defendant instead of the casual 
ejector, so his landlord alone could not enter into such rule,, and be 
made sole defendant. In order to remedy this inconvenience, the court 
was authorized by 11 Geo. II. c. 19, to suffer the landlord to make 
himself defendant with the tenant if he shall appear; or, if the tenant 
refuse or neglect to appear, judgment shall be signed against the 
casual ejector, and then the landlord shall be permitted to appear by 
himself, and execution be stayed on the judgment against the casual 
ejector till further order. Thus, where the landlord is permitted to 
defend without the tenant, judgment is always first signed against the 
casual ejector, to enable the plaintifP, if he obtains a verdict, to get 
possession of the premises, which he could not do by virtue of a judg- 
ment against a person out of possession. 

If, however, the tenant or the landlord, or both, enter into the com- 
mon consent rule, their names are entered on the record as the real 
defendant or defendants, the name of the casual ejector is no longer 
used, and the cause proceeds to issue as in other, cases. 

If the defendant appear at the trial, the title is immediately gone mta, 
and the jury return tneir verdict as in other cases. Sometimes a special 
verdict or a special case is ordered to be argued before the court, in 
which case the proceedings are precisely as in other actions. 

The damages in this action are merely nominal ; and it is usual to 
remit them, in order to recover a real compensation in an action of tres- 
pass for the mesne profits. 

If the defendant do not appear, or appearing will not confess the 
lease, entry, and ouster, according to his undertaking in the consent 
rule, the plaintiff* will be nonsuited on account of such default of the 
defendant ; but as the cause of the nonsuit will be entered on the record, 
the plaintiff will be entitled to his judgment against the casual ejector, 
under which a writ of habere facias possessionem issues to the shmiff 
to put him in possession. The taxation of costs will then be under 
the rule of court. No writ of execution can issue for them ; but a copy 
of the rule and master’s allocatur must be served upon ffie defeniiaiit. 
An affidavit of such service and demand being made, and of the de- 
fendant’s refiisal to pay, the court will, on motion, grant an attachment 
against him, upon which he will be arrested by the sheriff, and cannot 
be discharged until he has paid all the costs. * 
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Action of Ejectvwnt, 

These arc now tlic usual and regular proceedings in an action ol 
ejectment where there is a tenant in possession of tlie premises, and tlui 
action is brought for the purpose of trying tlie title to the ])roperty. 
And as possession vests in the person enjoying it a right against eveiy 
man who cannot show a better title, the party who would change the 
possession must establish a superior right. It is therefon^a i)revailing 
rule, tliat tlie })laintiff must recover on tlic strength of his own title, and 
not upon tlie insufficiency of tlie title of the defendant. The lessor of 
the noininal plaintiff must fdso have a strict legal right, a mere ecpiitabh^ 
interest not being sufficient to support tliis action. 

But if the premises the jiossossion of which the plaintiff seeks to 
recover are vacant^ the ancient mode of proceeding must still he 
adhered to (cxeej)t the ejectment is hrought for nonjinymont of rent, 
of which we shall speak presently), and tlie several circiinistances of 
lease, entry, and ouster (which in the case just described wen^ 
mere fictions) must now form actual ]>arts of the proceeding. Su})p(>s(‘ 
A to he tlic person claiming ])ossession of the ])r(‘niises : ho must enl<‘r 
U[)on them, and tln ii and therr* seal and deliver a. lcas(‘ to B (any person 
wdio may be fixed njioii for the purpose); A then delivii's possession 
to B, and leaves him upon the premisi‘s, who must remain there until 
C (some other person fixed upon by tin* ])arties as the casual cjc-ctor) 
comes and forcibly expels him from them. Then A’s attorney deliv(u-s 
to C, while he remains on the premises, a declaration in ejectment. 

These proceedings must bo taken before tlu; first day of the term in 
which judgment is to be moved for. The declaration is the same as 
in other cases, except that I’cal persons an? made parties inst<*ad of 
nominal or fictitious ones. Tlie notice at the foot of tlic declaration 
varies somewhat in form, and is directed to the defendant. 

In the Queen's Bench an affidavit is afterwards made, by some piirson 
who saW' A seal the lease, of that fact, and of B’s entry and subsequent 
expulsion by C, and of the delivery of the d(?claration to him ; but it 
is otherwise in the Common Pleas. 

If the person claiming title be prevented, by sickness or residing at a 
distance, from j)ersonaIly taking possession of the premises and sealing 
a lease, he may execute a power of attorney aiitliorizing any other 
})erson to do so in his name. 

It seems no defence can he made to an ejectment of this nature, for 
the court will not admit any person claiming title to defend. If, there- 
fore, there he any adverse claimant of the premises, his remedy is to 
bring anothei* ejectment. 

Upon the affidavit above mentioned, a rule for judgment may be had, 
and, after four days from the end of the term, a writ of possession, which 
the sheriff wdli execute by delivering possession of the premises. 

Ejectments by landlords against their tenants for nonpayment of rent 
are regulated by the 4 Geo. II. c. 28 ; and for holding over after the 
expiration of their term, or after regular notice to quit, by the 1 Geo. IV. 
c. 87. The II Geo. IV. & 1 Win. IV. c. 70 also contains some provisions 
for expediting the proceedings in such actions under particular circum- 
stances, and for the immediate execution of the writ of possessior; 
under the judge’s certificate. 

Possession of tenements, where the rent is under 50/., may now he 
more readily obtained by plaint in the County Court. — 0 & 10 Vic. c.05. 
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CHAPTER IX. 

0f tiir Sinftrior Cottt*ti$ of Eafo, 

AND PARTK ULARLY OF 

THE NEW COUNTY COURTS. 

Befouis the recent establishnfent of the New County Courts, the 
inferior courts of law consisted principally of 

1 . The Courts Baron 

2. 'Jlie Hundred or Wapentake Courtb. 

3 The County (\airts. 

4. Peculiar Bocal Courts of limited jurisdiction, cxistinj; by prescription 

or ^rant, such as the P\LV(X Coinr. 

5. The Courts oi* jiarticular Burouj^hs. 

0 C'ourtb established b> many modern Acts of Parliament, compribiiif^ 
Courts of lieipiest or Conscience. 

The tno last classes, howeycr, may now be considered as nearl}'- 
extinct, bein<i^ gonenilly replaced by the New County Courts ; and 
as to the first three, so tar as relato«? to tlie recovery of debts and 
the other purposes within the jiirisdiciion of the new courts, their 
functions are fur the most part superseded liy the latter, tliongh thev 
may still continue to be holdcn for certain purposes, as' is particularly 
provided with respect to tlie county court by the act under hich the 
iiew*courts are establislu'd. A very few words, tluu-efore, respecting 
these interior courts will be siifiicieiit, before proceeding to the prin- 
cijuil subject of this chapter, — the New County Courts.. 

The CouKT Baron is a court incident to cvciy manor in ^ 
kingdom, to be lioldcii by the steward within the manor. Tms 
court baron is of t\yo natures. The one a customary court, a])pcr- 
taiiiiiig entirely to the copyholdeis,in wdiich theire-»tatesare transferred 
by surrender and admittance, and other matters transacted relative to 
their tenures only. Tlie other is a court of common law; and is 
called the court of the barons (by wdiieh mime the froeliolders were 
sometimes anciently called), as it is held lieforc the frceliolders 
who owe suit and service to the manor, the «ioward being rather the 
registrar than the judge. This court was formerly held every three 
weeks ; and its most important busim^ss then w as, to determine, 
by writ of right, controversies relating to the right of lands within the 
manor. It moy hold pleas of any personal actions, as of debt, tres- 
pass on the ease, or the like, where the debt or damages do not amount 
to forty shillings. The proceedings on a wo*it of right w ere removable 
into the county court by a precept fi1>m the shentf called a toU; 
and the proceedings in all othf^r actions may be removed into fhe 
superior courts by the king's writs of or accedas ad evriam^ 

according to the nature of the suit. Also, after judgment given, a 
v:vii of fake judgment \m to the courts? at Westmiusler to reheat 
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and review the cause, and not a writ of error, for this is not a court 
of record; Md therefore, in all these writs of removal, the first di- 
rection givOT is, to cause the plaint to be recorded, recordari facias 
loquelam. 

The Hundred Court is only a larger court baron, being held 
for all the inhabitants of a particular hundred, instead of a manor* 
The free ^itors are here also the judges, and the steward the registmr, 
as in the case of a court baron. This likewise is no court of record, 
resembling the former in all points, except that in point of territory 
it is of greater jurisdiction. 

ThisKJourt, as causes are equally liable to removal from hence as 
from the common court baron, and b/the same writs, and may also 
be reviewed by writ of false judgment, is therefore fallen into equal 
disuse with regari^to the trial of actions. 

The County Court is a court incident to the jurisdiction of the 
sheriff. The proceedings in it are according to the course of the 
common law and the practice of the superior courts. Before the 
recent act, it could hold pleas of debt or damages under the value of 
forty shillings, and, by virtue of a writ ofjusttcies^ of personal actions 
to any amount : this is a writ empowering the sherifi^ for the sake of 
dispatch, to do the same justice in his county court as might other- 
wise be had at Westminster. Suits of replevin were also brought in 
this court, but the ordinary practice ^as to remove them to the 
superior courts. 

It formerly also held pleas of many real actions ; which actions 
were also removable into it from the court baron. But this jurisdic- 
tion, though not expressly taken away by any statute, had long become 
obsolete, even before the abolition of real actions by 3 & 4 Wm, IV. 

In ancient times it appears to have had cognizance of pleas of the 
crown, indictments of felony, &c. ; but this power was taken aw^ay 
by Magna Charta, c. 17, and 1 Edw. IV. c. 2; the former cx- 
pijSfilynroviding, that ** no sheriff shall hold pleas of the crown.*^ 
The freeholders of the county are the real judges in this court, the 
sheriff being the ministerial officer. 

The great conflux of freeholders which is supposed always to 
attend at the county court, is the reason w'hy all acts of parliament 
at the end of every session were wont to be there published by the 
sheriff; why all outlawries of absconding offenders.are thero pro- 
claimed ; and why all popular elections which the freeholders are to 
make, as formerly, of shcrifts and conservators of the peace, and still 
of coroners, verderors, and knights of the shire, must be made in full 
county court. 

By the stat. 2 Edw. VI. c. 25, no county court shall be adjourned 
longer than for one month, consisting of twenty-eight days. 

In ancient times, the county court was a court of great dignity and 
splendour; the bishop and the ear! with the principal men of the 
snire sitting therein to administer justice, both in lay and eccle- 
siastical causes. But its dignity was much impaired when the bishop 
was prohibited, and the earl neglected, to attend it. And in modern 
times, as proceedings are removable into the superior courts by 
writ of pone or rerordan, in the same manner as from hundred 
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cruris and courts baron, and as the same writ of false judgment 
may be had, these have occasioned the same disuse of bringing 
actions therein ; so that this court, though once an efficient and im- 
portant *court for the administration of justice, has fallen into a 
of comparative inutility. 

But other causes co-operated to this end besides the facility of 
removing actions from thence. The act for the establishment of 
the new courts, after reciting that the county court is a court 
of ancient jurisdiction having cognizance of all personal actions to 
any amount by virtue of a writ of justicies, declares that the pro- 
ceedings therein are dilatory and expensive.** And these and other 
defects, not only of the county court but of most of the courts above 
enumerated, have been so ably set forth by the Common-Law Com- 
missioners, in their Fifth Report, that we shall make no apology for 
transferring some of their observations to our pages. 

Referring to the county courts, the Commissioners observe, that 
the limitation of jurisdiction in point of amount ; the annual change 
of the officers who preside in these courts ; the want of competent 
juries} the lengthened pleadings, heavy costs, unnecessary delay, 
and a vcious system of practice, attended^with enormous abuse and 
oppression committed by bailiffs in the execution of process by im- 
proper agents, render these courts inefficient for the administration of 
justice, and the subject of general complaint. 

Another inconvenience consists in the distance to which parties 
and witnesses are frequently obliged to travel, where the county 
is large, and the court is held at one place for the whole county. 
Tn some counties, the average time which intervenes between the 
first process and final judgment is about five months, and the average 
cxpence of recovering a debt to the amount of 40^. is 6/. on each side ; 
and the costs of a trial by justicies amount to 11, or 8/. on each side, 
exclusive of the costs of witnesses. 

Another just cause of complaint is founded on the use of pleadirigs, 
which in point of length and expcnce fall little short of those used in 
the superior courts, but with this disadvantage, that the proceedings 
arc open to all the formal and clerical objections which by many 
wholesome statutes have been excluded from the superior courts. 

The want of sufficient means to compel the attendance of witnesses, 
and of executing judgment on goods fraudulently removed into another 
county to avoid execution, are defects incident to all inferior courts of 
limited jurisdiction* 

The Hundred Courts and Courts JBaron are, like the county cour(n, 
limited in personal suits to causes of action under 40^. All these 
labour under the same or even greater defects than the county court, 
especially such as arise from a narrow extent of jurisdiction* 
Incompetent juries, an ill-regulated course of pleading, and the 
practice of allowing costs wholly disproportioned to the cause of action^ 
and which frequently amount to 11, or 81. on each side, though no 
greater sum than 40*^. can be recovered, render these courts inopera- 
tive for any useful purpose. 

Boeouqh Courts.— T he courts of different boroughs, by grant oi* 
pi*cscription, frequently possess jurisdiction to an unlimited amtitnt, 
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and sevml of these are stated to be of public convenience. But their 
general utility is much fettered by their local limits ; and, for want of 
officers competent to preside, m»ny of them have fallen into disuse. 

,^he Lord Mayor’s Court and Sneriffs’ Court, in the city of London, 
are less useful than they otherwise would be, in consequence of the 
practice being confined to a few privileged attorneys. 

The costs of borough courts are excessive, the plaintiff’s costs not 
utofrequently ainountii% to from lOL'to 14Z. 

CouftTS OF Requests and of Consciencte.—- Numerous courts 
tinder this description have from time to time been yielded to the im- 
portunities of different classes of persons in populous districts, from a 
necessity for a cheap and speedy method of enforcing small claims. 
But, the Commissioners observe, from whose Report we have boon 
quoting, they arc objectionable in their very nature; too much being left 
to the discretion of those who decide the cause, who ought to be persons 
of considerable ability and learning, but consist, in general, of com- 
missioners whdse pursuits in life can give no assurance of their pos- 
sessing these qualities. In some instances the jurisdiction of courts 
of requests occasions injustice, by depriving a plaintiff of liis costs 
in case he sues elsewhere 4han in the court of requests, the defendant 
being resident there, even although the cause of action occurred else- 
where, and for want of piocess to compel the attendance of witnesses 
at the court of requests, he could not have recovered there. 

Upon the whole, the Commissioners observe, regarded as a system, 
the several classes of inferior and local courts exhibit great inconsis- 
tencies and discrepancies ; and would be highly desirable that they 
should be re-constructed upon a simph and uniform model. 

The jurisdiction of the ancient couits is usually limited to debts 
under 405.; the modern courts of requests, in many instances, possess 
jurisdiction to the amount of tjL The modern courts are established 
on a basis of the most rigid economy, by limiting the costs to a few 
shillings, whilst the costs of the courts which cannot hold pleas to the 
amount of 40s. arc allowed to amount to many pounds. In suits to 
the extent of 5/. in the modern courts, all professional assistance is 
usually excluded ; in a suit for 395. in the county court, hundred 
court, or court baron, professional assistance is not only permitted, 
but allowed for in costs. 

In courts of request to the extent of 51. or upwards, the inquiry is 
generally conducted by examination of the parties themselves, without 
any written specification of the* claim on the one side, or of the 
delence on the other ; in othgr courts, and in respect of smaller claims, 
pleadings are deemed to be as essential as in the superior courts. 

The existence of so many different courts of concurrent jurisdiction, 
founded on principles and adopting modes of *proced lire so widely 
different, is an evil which requires a remedy. The difference in the 
modes of procedure is so striking as to render it impossible that all 
should be consistent with sound policy, and conducive to justice. 

The Paeace Couht. — This court is unaffected by the establish- 
ment of the new courts, and it is also exempt from the animad- 
versions of the Commissioners, who, on the contrary, speak of it in 
teriWB of approval. The Palace Court, they observe, has long been 
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found to be a very useful and efiectual eourt tlie trial of causes 
below the amount of 20if.. Its jurisdiction is unlimited im amount; 
yet as the cause, when damages are laid to the amount of 2CU., may 
be removed into the superior courts at Westminster without ^ving 
security for the costs, causes are usually removed in such cases into 
a superior court. 

The amount of the plaintifPs costs, independently of witnesses, 
where the cause is tried, is from 8/. to 10/. ; of the defendant's, from 
6/. to 8/. The whole of such costs is allowed to the plaintiff on 
ation, so that when he succeeds, he receives the net amount of the 
debt or damages, without any deduction for extra costs. 

This court is held in general once a”week throughout the year. 

The average length of time intervening between the commencement 
of the suit and final judgment is about five weeks. 

The judge who presides is appointed by the crown, and for many 
years a barrister has officiated as deputy judge. 

The pleadings are such as are in use in the superior courts ; but 
special pleas are not common, and demurrers are seldom if ever filed, 
except for the purpose of delay. 

The jurisdiction of this court, however, is limited to the distance 
of twelve miles, and no execution can be had against the person* or 
property of a debtor beyond that distance. 

THE NEW COUNTY COURTS. 

Under the provisions of the 9 & 10 Vic. c. 95, local courts have 
been established throughout England and Wales for the more easy 
recovery of small debts and demands not exceeding twenty pounds, 
generally known as the New County Courts, each being held as a 
branch of the county court within a certain district assigned to it. 
The act was passed on the 25th August, 1846; and her majesty in 
council was empowered to order it to be put in force as and when it 
might be deemed expedient, — to divide counties, or parts of counties, 
into districts, that a court might be holden for the recovery of debts 
and demands in each, — to dedare by what name, and in what places, 
the county court should be so holden, ^ — and to alter such districts 
from time to time as it may seem fit ; with a proviso, however, that 
no court should be established under. the act in the city of London, 
Accordingly, the act was brought into operation, and the new courts 
were established, by orders of council, on the 17th March, 1847 ; the 
several counties of England and Wales having been divided into 
districts, and the towns and places appointed in which the courts are 
holden. According to a provision of the act, also, (sec. 78) rules of 
practice for regulating the proceedings of the courts, with the neces* 
sary forms, have been framed by the judges of the superior courts; 
which rules will bo found amalgamated with the several clauses of 
the act with which they are connected, in the following analysis. 

General Jurisdiction and Powers. 

The courts held under this act have all the jurisdiction and power 
of the county court for the recovery of debts ancl demands, as 
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Altered by this act, throughout the district for which they are holden ; 
iSnd they are declared to oe courts of record.^ (Sec. 3.) 

But for all purposes except those within the jurisdiction of these 
courts^ the county court is still to be holden as if this act had not 
been passed^ and may be held simultaneously therewith. (Sec. 4.) 

JSmmptions and Pripileges, — No court is to be established under 
this act in the city of London. And nothing herein is to affect the 
rights and privileges of the universities of Oxford and Cambridge, 
nor the courts of the lord warden or vice-warden of the Stannaries of 
Cornwall, though this provision is not to prevent the establishment 
of a court under this act within the Stannaries. (Sec. 140, 141.) But, 
otherwise, no privilege of exemption from the jurisdiction of these 
courts is allowed to any person. (Sec. 67). 

Judges and Officers. 

Judge. — The lord chancellor is empowered to appoint fit persons 
to be judges of these courts ; each of whom must be either a barrister 
at law of seven years standing, or have practised as a barrister and 
special pleader for at least seven years, or a barrister or attomey-at-law 
who had been appointed to preside in or hold a court under former 
acts, or the person filling the office of judge of the county court, 
or the county clerk, at the time of the passing of this act. 

Every attorney appointed judge in a court under this act, and 
who is the partner of any other attorney, must dissolve such part- 
nership, or vacate the office of judge within twelve calendar months 
after his appointment: and he is further prohibited, either by himself 
or partner, from acting as towij clerk, or clerk of the peace of any 
county, city, or borough, or as clerk to any bench of justices, or any 
board of guardians of the poor, or of any vestry or local or parochial 
board of trustees or commissioners, or of any pgblic company or cor- 
poration whatever; neither may he be, directly or indirectly, con- 
cerned as an attorney in any court of law or equity. (Sec. 9.) 

No judge may practise as a barrister within the district of hi*^ 
court, except such barristers as are already appointed to be judges for 
courts in Batff, Bristol, Liverpool, Manchester, Sheffield, Eccleshall, 
and Middlesex, and now practising in chambers as conveyancing 
counsel. (Sec. 17.) 

But a judge may act as a justice of peace for the county, if in the 
commission, though without the qualification by estate (see. 21) ; 
and he may perform all such duties pertaining to any cause in the 
Court of Chancery, as the lord chancellor may by any general 
order from time to time direct. (Sec. SS.) 

Judges may be removed for inability or misbehaviour by the lord 
chancellor, or by the chancellor of the duchy of Lancaster when the 
district is within that duchy. (Sec. 18.) And the same authorities 
may remove a judge from one district to another, and fill up vacan- 
cies. (Sec. 16, 19.) 

* This is an important feature in the sence of the court. Neither can he asBcst 
constitution of these courts. Tiie county a fine, that being a power belonging only 
court itself not being a court of record, to a court of record ; for which reason the 
the judge has no power of punishing con* county court could hold no plea of trespass 
tempts, except those committed in the pre* v$ €t armit, nor even enforce a subposna. 
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In case of illness or unavoidable absence, a judge may appoint a 
deputy f who must have practised as a barnster«*at*law for at least 
three years, or as an attorney in a superior court of law for ten years, 
but not then residing or practising in the district of the court* Or 
the judge may appoint a deputy to act for him for any time not 
ceeding two calendar months in any consecutive period of twelve 
months. In both cases, the appointment must have the sanction of 
the lord chancellor, or of the chancellor for the duchy of Lancaster, 
as the case may be. (Sec. 20.) 

TaEAsuREB.'^-^The treasurer is appointed by the Lords of the Trea* 
sury. Persons already acting as such to small-debt courts to have the 
first appointment when such courts are holden under this act. (Sec. 23.) 

All fees and fines levied by the court are to be accounted for to the 
<r(‘asurcr (sec. 41), who is to audit and settle the clerk's accounts (see. 
42), and render his own to the Audit Board. (Sec. 43, 45.) The 
Lords of the Treasury to direct the application of balances. (Sec. 44.) 

The treasurer, with the sanction of the secretary of state, may 
provide a court house and offices ; for which purpose he is empowered 
to borrow money. (Sec. 48, 50, 51.) 

Clerk of the Court. — The clerk of the court is appointed by 
the judge, subject to the approval of the lord chancellor; who for 
populous districts may direct two persons to be appointed, to execute 
the office jointly. In cases requiring it, such assistant clerks as are 
necessary are to be provided and paid by the clerk. (Sec. 24). 

With the sanction of the judge, the clerk may appoint a deputy 
to act for him during illness or unavoidable absence. (Sec. 26.) 

The duties of the clerk are, to issue summonses, warrants, precejfts, 
and writs of execution ; to register the orders and judgments of the 
court ; and to keep an account of proceedings of the court, and of all 
moneys paid into or out of court. (Sec. 27.) He is to make an entry 
in a book of all plaints, summonses, orders, judgments, executions, 
and returns thereto, of all fines, and other proceedings of the court; 
whicli entries, or copies thereof under seal of the court and signed by 
the clerk, arc to be received as evidence in all courts. (Sec. 111.) 

In case of proceedings not provided for by the forms in the sche- 
dule, the clerk is to issue necessary process, framed, as nearly as the 
case may allow, after the forms prescribed in the schedule. (Rule 51.) 

Once in every year, the clerk must send to the Audit Board an 
account of all sums paid by him to the treasurer. (Sec. 46.) Whert 
audited, the accounts are to be transmitted to the Treasury, and after- 
wards treated as other declared accounts. (Sec. 47). 

In the month of March in every year, the clerk is to make out a 
correct list of all moneys belonging to suitors which have remained 
unclaimed for five years prior to the first day of the preceding 
J anuary , and a copy of Such list is to be exhibited, during coliTt 
hours, in some conspicaous place in the court house. All mOneya 
paid into court, and remaining unclaimed for six years, are to be 
applied to the general fund of the court. But the time during 
which the party who might have claimed it shall be a minor, or a 
married woman, or of unsound mind, or beyond seas, shall not 
reckoned in estimating such period of six years. (Sec. 112). 
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The care of the oourt^house is placed in the hands of the clerk, 
trlib may appoint and dismiss Wrants, make contracts or otherwise 
provide for repairing and furnisT^ng, cleaning, lighting, and warm- 
ing the court-house and offices, and for supplying law and office 
hooks and statiai^0^,^^t4 defrayal! incidental expencea not 
otherwise provid^^mr. (fieo^ 56)* i ^ 

He is to keei> ute Se^al books, and in the form in the scbedule : 


He is to keep Che Se^al books^ and in the form in the sebedme : 
and every ea i || g feereki is to have a number prefixed, corresponding 
with the miipl^of the Maint to which it refers, fHules 40, 41.) 

He is io feave an office at each place where tht court is held j 
which offite sfeUI be open daily, and the office hours shall be frotif 
ten o^clock in the morning until four in the afternoon, (Rules 42, 44.) 

All matters or things required to be done by the clerk of the court 
may be done by himself or his assistant clerks, (Buie 43.) 

High Bailiff. — The high bailiflT is appointed by the judge, 
Avho may also remove him. Every high nailiff may appoint or 
dismiss his assistants, who may also be dismissed by the judge, 
(Sec. 31), The present high bailiffs of Westminster and Southwaik 
arc to have the execution of all pioccss issuing out of any of the 
district courts within their respective jurisdictions. (See. 32.) 

The duties of the higli bailiff are, to attend every sitting of the court 
to serve all the summonses and orders; and to execute all the war- 
rants, precepts, and wTits of the court. Every high bailiff is lespon- 
sible for the actions and defaults of his assistants. (Sec. 33). 


Persons assaulting a high bailiff or his assistants in the execution 
•Tof their duty, or making or attempting to make a rescue of any goods 
fallen in execution, incur a penalty of />/,, and may be taken into 
custody without a warrant. (Sec. 114.) 

Any bailiff who, through neglect or by connivance, shall lose the 
opportunity of levying an execution, shall pay such damage as 
tue plaintiff may tbere%' sustain. (Sec. 115). 

At every court, or at such other times as the judge shall rcquiie, 
the high bailiff shall deliver a statement, or return, of what shall 
have been done since his last return under every process which lie 
shall have been required to execute. (Rule 45.) 

Eight days before the holding of the court, the high bailiff shall 
deliver to the clerk a list of all summonses which have been served ; 
who shall forthwith stick up such list in his office. (Rule 40.) 

Every high bailiff required to execute any warrant issuing out of 
any other court, shall make a return to such last-mentioned court 
forthwith on the execution thereof j and if he have not executed 
such warrant, shall return the same at the expiration of two calendar 
months from the date thereof, (Rule 47.) 

Bveiy bailiff receiving any money by virtue of any process of the 
court of which he is bailiff, shall, within three days afterwards, pay 
over the same to the clerk of the court, (Rt)le 48.) 

If any high bailiff have received any money under any process 
issuing out m any other court, he shall, within three days fiom the 
reOeipt thereof, pay it over to the high bailiff of swdh last-mentioned 
court, retaining the fees for execution thereof, (Rule 49.) 
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The oflio<'s of’ oleik, treawHuror, and bailiff, are to be kept distinct. 
(Sec. 28.) And neither of these officers must, either directly or in- 
directly, act as attorneys in the court to which they belong. (SeC. 29.) 
A penalty of' twentv pounds attaches to a breach of either of these 
regulations, (Sec. 30.) 

Trcasur(3rs, dorks, and high bailiffs, to give security to the Lords 
of the Trcji^Jury for the due performance of their offices, and for duly 
accounting for all moneys passing through their hands. (Sec 36.) 

[f any bailiff, clerk, or officer of the court, be convicted of any ex- 
tortion or misconduct, the Judge may order him to repay the money 
extorted, with costs ; and also, if he see fit, impose such fine, not 
oxccctling ten pounds for each offence, as he may deem adequate. 
(Sec. 116.) Officers taking fees besides those allowed are, upon 
[>roof thereof, rendered for ever incapable of serving or being em- 
ployed under this act, and are also liable for damages. (Sec, 117.) 

WiiAT Actions to be brought ^n these Courts. 

The jurisdiction of these courts extends to all pleas of personal 
actions, in which the debt or damage claimed does not exceed twenty 
[)ounds, whether on balance of account or otherwise; and all such 
actions may he holdcn without writ, and arc to bo heard and detcr- 
miticd in a summary way according to the provisions of this act. 

Rut these courts have no cognizance of any action of ejectment, 
or in which the title, to any hereditament, or to any toll, fair, market, 
or franrhi‘-c, shall be in question; or in wdiich the validity ofany 
devise, bequest, or limitation under any will or settlement may be 
disputed ; or for any malicious prosecution, or for any libel or slander, . 
or for criminal conversation, or for seduction, or for breach of promise 
of marriage. (Sec. 58.) 

All actions and proceedings which before the passing of this act 
might have been brought in a superior court, where the plaintiff 
dwells more than twenty miles from the defendant, or wdiere the 
cause of action did not arise wholly or in some material point within 
the jurisdiction of the court within which defendant dw^ells or carries 
on business, may be still brought in a superior court ; as may also 
any action in which an officer of the county court may be a party, 
except in respect of claims to goods taken in execution of* process of 
the court. (Sec. 128.) But in all other cases, where an action is 
brought in a superior court, and a verdict is found for the plaintiff 
for less than twenty pounds if the action bo founded on contract, or 
for less than five pounds if founded on tort,^ the plaintiff shall be 
allowed no costs; and if a verdict be not found for plaintiff, the 
defendant shall be entitled to his costs as between attorney apd 
clicnf . \nd if any person bring a suit in a superior court in respect 
of any giicvance committed by any officer of these courts under 
process of the courl, and shall not obtain greater damages than twenty 
pounds, he shall not be entitled to costs; unless, in either of th^ 
preceding cases, the judge certify that the action was fit to be 
brought in such superior court. (Sect, 128, ‘-129, 139.) 

^ An adjon founded on t(n / 1 & an ad ion for d.iniapjes for a wrong or injury, in contrjjkdis- 
Unction to .ntjons for df 1)( or on promist s, wlnrh nrr said to be founded on vmitract. 

6 1 
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Na division may be made of any cause of action for the purpos>e 
of bringing two or more suits ; * but if the cause of action amount to 
more than twenty pounds^ plaintiff may abandon the and 

recover for twenty pounds in these courts, and the adjudication sliall 
be in full discharge of the whole demand. (Sec. 63.) 

Minors may sue in these courts for wages. (Sec. C4-.) 

Unliquidated balances of partnership accounts, and distributive 
shares under an intestacy, or of any legacy under a will, not exceeding 
twenty pounds in amount, may be sued for in these courts. (Sec. (>.5.) 

Where two or more persons are jointly responsible for a debt ‘-ucd 
for in these courts, service of process upon one of them shall be 
sufficient, and judgment may be obtained, and execution ordered 
against him, although the other parties jointly liable may not l)e 
within the jurisdiction of the court. And the person against whom 
such judgment may have been obtained may recover contribution 
towards his expences from the party or parties who were jointly liable 
with himself. (Sec. 68.) 

An executor or administrator may sue and be sued in these courH, 
in like manner as if he were a party in his own right. (Sec. 60.) 

Where a judgment has been given for or against a person deceased, 
his executors or administrators may sue or be sued upon the iiulgnienf. 
(Rule 28.) 

It appears that actions for assault may be brought in these courts, 
if the damages be laid at not more than twenty pounds. 

No privilege, except as already stated, is allowed to any pcr«son to 
exempt him from the jurisdiction of these courts (Sec. 67 ) 

Entering a Plaint. 

All suits are to be commenced by plaint ; and every plaint mu<^t 
be entered at the office of the clerk of the court, according to a 
prescribed form, (Rule 1.) 

On the application of any person desirous of bringing a suit under 
this act, the clerk shall enter in a book a ylamt, stating the names 
and the last known places of abode of the parties, with the substance 
of the action intended. Every one of such plaints to be numbered in 
every year according to the order in which it is entered. There- 
upon a summons, stating the substance of the action, and having 
the number of the plaint on the margin thereof, shall be issued 
under the seal of the court, and be served on the defendant, so 
many days before the holding of the court at which the cause shall 
be tried as shall be directed by the rules for regulating the practice 
of the court, (f.c., ten clear days, rule G.) Delivery of such sum- 
mons to the defendant, or in such other manner as shall be specified 

» A most iniportntit decision has been demand into as many parts as there aie 
recently given on this clause of the act by causes of action, consequently if a trades 
Mr, Palmer, the judge of the Bristol County man has owing to him from an individual 
Court, which promises to optn a much JOO/., or any larger sum, for a numbei of 
widerheld of operation foi these courts than separate orders, he may bring as inanj .ic- 

been at all previously eont cm plated. Uons as there have been sepamtt oidcis or 
It would appear from this decision, that cau-NCS of aition, each being uinl(*i twenty 
every o^er tor and delivery ot' ^oods jr held jiouiida, howo\ er large the aggrt gate .onouut 
to Wm a separate cause ot action, and that of the whole ma> be. 
a trader or other creditor ma> divide his 
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in the rules of practice, shall be deemed good mis- 

nomer or inaccurate description of persbii Or place in any such 'plaint 
or summons shall vitiate the same, so th^t the person or place be 
described so as to be commonly known, (Sec. 39.) 

On entering the plaint, the plaintiff shall, if the sum sought, to bh 
recovered exceed five pounds, deliver at the office of the clerk as 
many copies of 9, statement of particulars of his demand, dr cause 
of action, as there are defendants, with an additional copy to file. Fi^d- 
vidcd, that in all cases the judge, in his discretion, and on such temS 
as he may think fit, may adjourn the cause, at the hearing, for the de- 
livery of a statement of particulars, or further particulars.— (Rule 2.) 

At the time of entering the plaint, the clerk of the court sHati! 
give to the plaintiff a note according to the form in the schedule j 
and no money shall be paid out of court to the plaintiff unless on 
production of such note, or by order of the judge. (Rule 3.) 

The clerk must annex to each summons a copy of the particulars 
of the plaintiffs demand, furnished to him pursuant to Rule 2, sealed 
with the seal of the court. (Rule 5.) 


Service op Summons. 


The summons may issue in any district wherein the defendant ot 
defendants shall reside or carry on business at the time of the 
action brought ; or, by leave of the court for the district in which the 
defendant, or one of the defendants, may have dwelt or carried on 
business at some time within the previous six months, or in which 
the cause of action arose, the summons may issue in either of such 
last-mentioned courts,* (Sec. 60.) 

The summons must be according to the form prescribed and dated 
as of the day on which the plaint is entered. (Rule 4.^ And no 
evidence will be allowed, on the trial, of any demand or cause of 
action except such as is stated in the summons. (Sec. 75.) 

Every summons must be served ten clear days before the holding 
of the court at which it shall be returnable. (Rule 6.) 

The service must be either personal, or by delivery to some person 
at the place of abode or business of the defendant. (Rule 7.) 


‘ All objection which has been often 
nr^ed against the establishment of local 
courts is the inconvenience to which whole- 
sale dealers having customers in various 
parts of the country would be put by the 
necessity of having to sue in the courts 
where their debtors reside. This objection 
has been partly met by the 128 th section of 
the act, which, as we Ivave seen, provides, 
that where the defendant resides at a greater 
distance than twenty miles from the plain- 
tifl, or where the cause of action did not 
arise wholly or in some material point with- 
in the jurisdiction of the court in whose dis- 
trict the defendant dwells or carries on his 
business, the plaintiff may, if he choose, 
bring his action in one of the superior courts, 
without being disallowed his costa, as in 
other cases where the debt is under twenty 
poumls and is such as could have been reco- 


vered in a court held under this act. Tbi% 
however, is a course not likely to be 
followe^ on account of the increased 
pence of suing in a superior enurt, 
where the creditor is sure of the awilty of 
his .debtor to reimburse him in case of his 
being successful in his action. ' Another 
mode of meeting this difficulty, however, 
has been opened to such creditors by a re^ 
cent decision of the Bristol County Court, 
which will be available in many cases. The 
learned judge of that court has ruled, that 
where tlie goods forming the subject of 
demand have been forwarded to the defeat 
by a carrier, the creditor is entitled to sue 
for the debt in the county court of the ^ace 
from which the goods were so forwarded, 
and to have the same advantage as if 
ilefendant were residing withiii the district 
of such coiii’U 
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Process required to .be served out of the district of the court from 
lyhich it is issued, may be served by the bailiii'of any other court. 
(Sec. 61.) And such service may be proved by affidavit made before 
a judge ora county court, or a master extraordinary in chancery, for 
which no greater fee than one shilling shall be taken. (Sec. 62.) 

Where a defendant is living or serving on board of any sliip or 
vessel, or residing or quartered in any barracks, and serving her 
majesty as a soldier or marine, it shall be sufficient service to deliver 
the summons to the senior officer on board, or to the person who may 
at the time have charge of such ship or vessel, or to the adjutant of 
the corps, or any officer or serjeant of the company to which such 
soldier or marine shall belong or be attached. (Rule 8.) 

Where a defendant shall be working in any mine or other works 
carried on under ground, and the bailiff shall not be able to serve luiu 
with a summons as hereinbefore directed, it shall be sufficient service 
to deliver the summons to the qjigihe-man, banks-inan, or other person 
in charge of such mine or works. (Rule 9.) 

Where defendant, by keeping his house or place of abode closed, or 
by violence or threats, prevents any bailiff from serving the summons 
as hereinbefore directed, affixing it on the door of such bouse or place 
of abode, or otherwise serving it as nearly as may be according to the 
mode hereinbefore directed, shall he deemed good service. (Rule 10.) 

In all cases where a summons to appear shall not have been served 
personally, and defendant shall i^>t appear at the return day, it must 
be proved to the satisfaction of the judge, that the service of such 
summons has come to the knowledge of the defendant ten clear days 
before the said return day. (Rule 11.) 

Where any summons has not been served as directed, the judge 
may, in his discretion, in order to save the Statute of Limitations, 
direct anoifier summons, or successive summonses, to be issued, bear- 
ing the same date and number as the first summons. (Rule 12.) 

The rules as to the service of summonses to appear to a plaint are 
applicable to the service of all summonses, judgments, orders, notices, 
and processes, issuing under the authority of this act, unless other- 
wise thereby directed. (Rule 14.) 

No summons, notice, order, or other process, shall be served on 
Sunday, .Christmas-day, or Good Fridays but such days shall he 
counted in the computation of the time required by these rules, unless 
any of such days be the last day of such time, in which case it shall 
be excluded from such computation. (Rule 50.) 

All summonses and other process of the court are to be under 
seal; a forgery of which is felony. (Sec. 57.) 

The bailiff who serves a summons shall indorse on a copy of such 
summons the time and manner of the service thereof, and shall 
produce such copy, so indorsed, at the court at which such sum- 
mons shall be returnable ; and such copy shall be filed by the clerk 
df the court. (Rule 13.) 

. Payment of Money into Coukt. 

Befeifdant may pay into court such sum of money as he may 
think a full satisfaction for the demand of plaintiff, together with all 
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costs^ up to the time of such paymcnt.^^ W pays 

money into court, he must do so five clear 4ays before me 
of the summons. (Rule 15.) Notice of such payment 
communicated by the clerk of the court to the plaintiff; if 
plaintiff proceed with the action, and recover no further sum thhn hto 
been paid into court, defendant shall be reimbursed all costs incurred 
by him in consequence of such continuation of the suit. (Sec. 82*) 

When defendant has paid money into court, if plaintiff elect to 
accept it in full satisfaction of his claim, he must give a written notice 
to that effect to the clerk of the court, and also to the defendant, 
which must be served upon the latter personally, or left at his place 
of abode or business, three clear days before the return of the sum* 
iiions, arid then the action will be discontinued, and all liability to 
further costs will cease. But in default of such notice, the suit will 
proceed ; and if plaintiff does not appear at the hearing, be will 
be liable to pay defendant such costs as he may incur in appearing 
to try the cause, or such other sum as the judge may order. (Rule 16.) 

Set-off and other Special Defences. 

Defendant cannot set off any demand claimed by him from plam« 
tiff, or set up by way of defence and claim the benefit of infancy^ 
coverture, or any statute of limitation, or discharge under any statute 
relating to bankrupts or insolvent debtors, without consent of plaintiff, 
unless such notice thereof as shall be directed by the practice of 
the court shall have been given. (Sec. 76). 

If defendant desire to set off any debt or demand alleged to be due 
to him by the plaintiff, he must give notice thereof in writing to the 
clerk of the court, and deliver to such clerk two copies of a statement 
of the particulars of such set-off, five clear days before the return of 
the summons. (Rule 17.) 

The clerk of the court shall give to plaintiff a notice of such set-off, 
according to the prescribed form, together with one of the copies 
of such particulars of set-off, sealed with the seal of the court. j3ut 
if such notice shall not have been given, the judge may adjourn the 
hearing of the cause, to enable defendant to give the required no- 
tice. (Rule 18.) 

Where defendant intends to rely on 4:he special defence of infancy, 
coverture, the statute of limitations, or his discharge under any sta- 
tute relating to bankrupts, or any act for the relief of insolvent debtors, 
he shall give notice thereof in writing to the clerk of the court, 
clear days before the day on which the summons is returnable ; or 
where such notice shall not have been given, the judge may adjourii 
the hearing of the cause, to enable the defendant to give it, (Rule 19.) 

Jury, Counsel, Attorney, Witnesses, &c. 

Jury. — In suits for more than five pounds, either plaintiff or 
defendant may demand a jury; and in suits under five pounds, 
the judge may, at his discretion, on the request of either party^ 
grant a jury. The parties requiring such jury must pay to the clerk of 
the court five shillings, to be accounted for as costs in the suit, uf 
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Notice of the party^s intention to require a jury must be given to 
the clerk of the court, wh6 will give notice of such demand to the 
opposite party. (Sec. 70, 71.) 

JEvery notice of a demand of a iury, where the demand exceeds five 
pounds, must be made to the clerK two clear days before the return of 
the summons. (Rule 20.) 

Five jurors are sufficient to try a cause ; and the parties to such 
cause are entitled to their lawful challenges against any or all the five, 
as in the superior courts. The jury must give an unanimous verdict. 
Being once sworn, they need not be re-sworn for each trial. (Sec. 73.) 

Jurors are to be selected from the lists of persons liable to serve 
made out by the sheriffs of counties, or in Westminster and Southwark 
by the high bailiff, and delivered to the clerk of the county court. 
Persons neglecting to attend when summoned, to be fined, at the 
discretion of the judge, not more than five pounds for each default 
Delivery of the summons at the personas usual place of abode or busi- 
ness, is good service ; but no person can be called on to serve more 
than twice within one year, nor any [lerson who may have served in 
any court, civil or criminal, within six months before the delivery of 
such notice. (Sec. 72.) 

Counsel, Attorneys, &c. — ^No counsel is allowed in these courts, 
but by leave of the judge. No attorney is entitled to any fee unless 
the debt exceed forty shillings; nor to more than ten shillings for 
fees and costs if the debt be not more than five pounds; nor to more 
than fifteen shillings in any case. No person not being an attorney 
admitted to one of the superior courts of record may receive any fee 
for appearing or acting on behalf of any other person in these courts. 
A barrister’s fee, for acting as counsel in a cause, is limited to one 
pound three shillings and sixpence. The expence of attorney or bar- 
rister is not allowed on taxation of costs, in the case of a plaintiff, 
where less than five pounds is recovered ; nor, in case of a defendant, 
where less than five pounds is claimed ; nor in any case, without an 
order of the judge. (Sec. 91.) 

Witnesses. — Parties to suits under this act, their wives, and all 
other persons, may be examined upon oath or solemn affirmation, 
(sec, 83) ; and every person giving false evidence is to be deemed 
guilty of perjury. (Sec. 84.) 

Any number of witnesses may be summoned; and the summonses 
are to be served by one of the bailiffs of the court, with or without 
directions for the production of books and papers, (Sec. 85.) 

But although any number of witnesses may be summoned, the judge 
in each case orders what number of witnesses is to be allowed on 
taxation of costs, the allowance for whose attendance shall be ac- 
cording to the scale in the schedule, unless otherwise ordered, but in 
no case to exceed ^uch scale. (Rule 35.) 

A witness refusing or neglecting, without adequate excuse to be 
allowed by the court, to appear, or, appearing, to produce books, 
papers, &c., or to give evidence, may be fined, not exceeding 10/. : 
and part, or the whole of such fine, after deducting costs, may he 
applied, at the discretion of the judge, towards indemnifying the party 
injured by such neglect or refiisal. (Sec. 86). 
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.Tb|judg€ shall hold a court at least once in every calendarsaionth ; 
and notice of the days on which the court will be held, roust her exhi* 
hited in some conspicuous place in the court-house, and in the clerkV 
office. (Sec. 56.) 

On the day named in the summons, after the plaintiff has tnado 
his plaint, and the defendant replied thereto, the judge is to try 
the cause in a summary way, and give Judgment, without further 
pleading or formal joinder of issue. 

No evidence shall be given by the plaintiff on the trial, of any 
demand or cause of action, except such as shall be stated in the 
summons. (Sec. 74, 75). 

The judge may determine all questions of fact or of law ; except 
when plaintiff or defendant demand a jury. (Sec. 69 — 71.) 

If plaintiff fail to appear at the trial, the cause is to be struck off 
the list of causes. If he appear, and cannot give satisfactory proof of 
his demand, he may be nonsuited, or judgment may be awarded to 
defendant; and in either case, if defendant be present, and do not 
admit the demand, the judge may award him a sum for his trouble 
and attendance. But though plaintiff may not appear, if defendant, 
or some one duly authorized from him, appear, and admit the cause 
of action to the full amount claimed, and pay the fees, the court 
roayK give judgment as if plaintiff had appeared. (Sec. 79.) 

If defendant shall not appear, or sufficiently excuse his absence, 
the judge may proceed to the hearing of the cause on the part of the 
plaintiff only ; and judgment thereon shall be as valid as if both 
parties had attended. But the judge may, at the same or any sub- 
sequent court, set aside such judgment, and grant a new trial, upon 
such terras in respect of costs, as he may see fit. (Sec. 80.) 

The judge may grant time to parties, in the prosecution or defence 
of a suit; or he may adjourn the hearing of it, (Sec. 81.) 

The judge, with consent of both parties, may refer the suit to arbir 
tration, on such terms as lie may deem proper. (Sec. 77.) 

The judge may make order for the payment by instalments, of anyt 
debt or claim proved before him ancf the costs, at such times, and 
in such proportion, as he may deem meet. (Sec. 92.) Such instal- 
ments shall be payable at the office of the clerk of the court at such 
periods as the court shall order ; and if no order be made, then the first 
shall become due at the expiration of one calendar,month from the 
day of making the order, and every successive instalment at like periods 
of a calendar month from the day of the previous instalment becoiuing 
due. (Rule 23.) ♦ 

Every order and judgment of the court (except as herein provided) 
is final between the parties. But the judge has power to nonsuit the 
plaintiff, when satisfactory proof is not given by which plaintiff orv 
defendant may be entitled to the judgment of the court; and he 
may, if he think fit, in every case wliatever, order a new trial, and 
stay proceedings in the mean time. (Sec. 89.) . > 

No plaint shall he removed into a superior court, if the olairo do itoi 
exceed 61 , and then only by leave of a judge of sneh superiqr eonrt^ 
and subject to such conditions as ie may prescribe, (Sec. 90)* 



No application for a new trial> or to set aside any -prooeedlfigBi 
shall be made subsequently to the court at which such trial or 
other proceeding shall have been had> unless the party making such 
application shall have given a written notice thereof to the clerk of the 
, court jat his office, and to the other party, serving the same personally"^ 
on s|mh party, or leaving the same at his usual place of abode 
or business, seven clear days before the time of holding the court at 
which such application shall be made. (Rule 21.) 

4 Wh€n money is paid into court under any execution &c., and the 
party paying it gives notice to the clerk of his intention to apply to 
the court to have the execution &c. set aside ; the clerk shall retain 
the money till such application be determined, (Rule 22.) 

Judgments against Executors or Administrators, — ^Tlie ordinary 
judgment against executors or administrators shall be, to pay the 
debt or damages and costs, to be levied out of the goods of the 
deceased in their hands ; and as to the costs, if there are no such 
goods, then to be levied out of their own goods. (Rule 29.) 

Where the defence is, that executors or administrators nave fully 
administered, if it be adjudged by the court that they have assets not 
administered, then a like judgment shall go as in the above case, but 
only as to the goods of the deceased to the amount proved to be in 
their hands, and of assets quando acxiderint as to the residue ; the 
judgment as to costs shall be, that they be levied de bonis testat^ris 
si et si non, de bonis propriis, (Rule 30.) 

If the sole defence by executors or administrators be, that they have 
fully administered, and the judgment of the court is for the defend- 
ants, it shall be, that. the amount found to be due be paid and levied 
out of the assets of the deceased quando avciderinty and the costs shall 
be in the discretion of the judge. (Rule 31.) 

Where judgment has been given against executors and adminis- 
trators, that the amount be levied upon assets of the deceased qiiaiido 
accidermtf the plaintiff may at any time proceed by plaint against 
them, suggesting that assets have come to their hands, and tlie court 
sjiall proceed and give judgment thereon, if for the plaintiff, as in 
Rule 29, and if for the defendants, they shall be entitled to their 
costs. (Rule 32.) ^ ^ 

Where judgment has been given that the debt (or damages) and 
costs be levied de bonis testatoris, and the plaintiff complains that the 
defendants have been guilty of a devastavit, inasmuch as no goods 
of the deceased are forthcoming to satisfy the execution issued, then a 
summons mtfy be taken out in the form prescribed, and thereupon, as 
in ordinary cases, the court shall proceed to the hearing and judg- 
ment; and if judgment be given against such executors or adminis- 
trators, then it shall be, that they pay the debt or damages and coasts, 
to be levied de bonis testatoris si et si non, de boms propriis* 
(Rule 33.) 

Where, in an action against executors or administrators, the 
defence is, that they are not executors or administratm’l;; or it is 
founded on some matter or. thing arising since the death of the tes- 
tator or intestate f^ex. gr., a release to the defendants), if the judg- 
ment of the court be against them, it shall be, that the debt Or 
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damages, and costs, be levied and paid dt bonis testatoris si ^c*, et si 
fmi, de honi$ proprik, (Rule S4.) 

Costs. — ^The costs of any aotion or proceeding not herein olhertrise 
provided for are to be apportioned between the parti eSmt the disoretion 
of the judge; or, in default of any special direction^ shall abide the 
event of the action ; and in both cases execution may isBuO for their 
recovery as for any debt adjudged in the same court. (Sec. 8^. 

All costs are to be taxed by the clerk of the court. (Rule 86). 

Execution. 

In case of default or failure of payment of any sum ordered by the 
judge, the clerk of the court, at the request of the party prosecuting 
such order, may issue a warrant of execution to the high bailiff of the 
court, who is thereby empowered to levy, by distress and sale of the 
goods of such party wheresoever found within the district of the 
court, such sum of money as may be so ordered. (Sec. 94.) 

If the judge have made an order for payment of the debt by instal- 
ments, execution upon such order shall not issue until after default 
made of the payment of some instalment; and then it may issue 
for the whole money and costs remaining unpaid, or such portion 
thereof as the judge may order. (Sec. 95). 

The judge may suspend execution, on being satisfied, by the oath or 
affirmation of any person, or otherwise, that defendant is unable, from 
sickness or other sufficient cause, to pay the debt or damages reco- 
vered against him. (Sec. 105.) But no execution can be stayed by 
any writ of error, or supersedeas thereon. (Sec. 108 ) 

In case of cross judgments, execution is to be taken out by that 
party only who may have obtained judgment for the larger sum, and 
for so much only as shall remain after deducting the smaller sum ; 
satisfaction must be entered for the remainder as well as for the 
smaller sum ; and where both sums are equal, satisfaction must be 
entered u])on both judgments. (Sec. 93.) 

Execution on a judgment is not to issue by or against any person not a 
party to such suit, without a plaint and summons upon the judgment, the 
proceedings in which shall he the same as in ordinary cases. ( Rule 27.) 

Any goods and chattels of a person against whom execution 
is issued may be taken, excepting the wear^pg apparel and bed* 
ding of such person or his family, and the tools and implements 
of his trade, to the value of five pounds. All moneys, bank notes, 
cheques, bills of exchange, promissory noym^onds^ specialties, or 
securities for money, belonging to any sucl||Bon, may be taken in 
execution. And the high bailiff may hollPany cheques, bills of 
exchange, or other securities for money, as security for the amount 
directed to be levied, for the benefit of plaintiff, who may sue in the 
name of defendant, or of any person in whose name defendant might 
have sued, for recovery of the sums made thereby payable. (I^c. 
96, 97.) 

But no sale of goods taken in execution may bo made until after 
five clear days following the day on which the goods were so 
unless the goods be of a perishable nature, or upon request in 
of the owner ; and, until the time of sale, the goods are to be kept by the 

6 K 
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bailiff in some fit place, or remain in custody of a fit person, approved 
by the hipfh bailiff, to be put into possession of them by the baililK 
The high bailiff appoints persons for keeping possession, with sworn 
brokers and appraisers for selling or valuing goods taken in execu- 
tion, taking security of them for tlie faithful performance of their 
dutic^s without injury or oppression; who may be dismissed by 
the judge or the high bailiff. No goods taken in execution under this 
act may be sold except by a broker or appraiser so appointed ; whose 
fees are fixed at sixpence in the pound on the value of the goods distrained, 
for the appraisement thereof, whether by one broker or more than one, 
over and above the stamp duty, and a farther ‘'um of one shilling in 
the pound on the net produce of the sale for advertisemeifts, catalogues, 
sale and commission, and delivery of goods. (See. 106.) 

Upon the warrant of execution is to be indorsed the sum of money 
and costs adjudged, with the increased costs allow^cd for execution ; 
and if, before the actual sale of the goods, tlic owner pay to the clerk 
of the court, or to the bailiff holding the warrant, sucli sum of money 
and costs, or such pait theieof as the person entitled thereto shall 
agree to accept in lull of his debt and costs, the execution will be 
superseded. In likf* manner, It any ])erson inijirisoiied under this act 
shall pay the debt and costs, he ib to be discharged fiom custody. 
(Sec. 109, 110.) 

If a warrant of execution ngoinsi the good**, or an order of commit- 
ment against the person hr IbSiud, and tin* goods or the party be re- 
moved out of the juri'^diclK'n of (he court, the high )>ailiff may send 
such warrant or order to the eleik of other court within the juris- 
diction of which such party or his g-oods may then be, with a warrant 
thereto annexed, requiring excention of the same ; and the hi^h bnihlf 
of such last-menliontd distiict is required to act as if the original war- 
rant or order had been directed to him fioin liisowm court. (Sec.104.) 

No warrant of execution or commitment can be executed after two 
niontbs from its date. (Rule 37.) 

Landlord's Den for llcni , — So much of 8 Anne, c. 17, ^'for the 
better security of rents, and to prevent fiauds by tenants,’’ as relates to 
tbe liability of goods taken in cxeention, is not to apply to goods so 
taken under process of any couit hoklen under this act ; but the land- 
lord is entitled, by w riting under liib hand, or the hand of his agent, de- 
livered to the officer nftkirig the levy, to claim any renjt due to him, not 
exceeding the rent of four weeks w here the tenement is let by tbe week, 
and not exceeding tbe|mt accruing due in two terms of payment where 
it is lot for any otl»||v less than a year, and not exceeding in 
any case the rent oflHI^ear. And tbe officer making the levy may 
distrain as well for the rent so claimed with the costs of such additional 
distress, as for the amount for which the warrant of execution is issued 
under this act, hut shall not proceed to sell within five days next after 
such distress taken. If replevin be made, such of the goods must 
be sold under the execution as will satisfy the debt and costs for which 
the warrant is issued and the costs of sale, and the overplus (if any), 
with the residue of the goods, shall be returned, as in other cases of 
distress for rent and replevin. For every such additional distress for 
rent, the high bailiff is entitled to have, as costs of the distress, instead 
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of the fees allowed by this act, the fees allowed by 67 Goo. III. 
c* 93. (Sec. 107.) 

Adverse Claims. — If any claim be made to any goods 
execution under this act, or to the proceeds or value thereoin^ any 
landlord for rent, or by any person not being the party against whom 
such process may have issued, the clerk of the court, on the applica^ 
tion of the officer charged with the execution of such process, shall 
summon before the court the party issuing the process and the party 
making the claim ; and any action which may have been brought in 
any of the superior courts of record, or in any local court, in respect of 
such claim, afcall be thereby stayed, and any judge of the court in 
winch such action may have been brought may order the party 
bringing such action to pay all the costs of proceeding therein after the 
issue of such summons from the county court. And tl)e judge of the 
county court shall adjudicate upon such claim, and make such order 
between the parties in respect thereof as he may deem fit. (Sec. 118.) 

Such summonses shall be served in such time and manner as are 
hereinbefore directed for a summons lo appear to a plaint, and the 
claimant shall be deemed the plaintiff, and the execution creditor the 
defendant; and the claimant shall, five clear days before the day on 
wliich the summonses are returnable, deliver to the said officer, or leave 
at the office of the clerk of the court, a particular of any goods or 
chattels alleged to be the ju’opcrty of the claimant, and the grounds 
of bis claim, or, in ca&e of a claim for rent, of the amount thereof, 
and for what period the same is claimed to be due. (Rule 39.) 

CoMMITMJ NT FOR FrAUJD. 

There is no execution airainsfc the person from those courts, such 
executions having been abolished, in all cases nliere tlie debt or dam- 
ages do not exceed twenty pounds exclusive of costs, by the 7 & 8 Vic. 
c. 96. There is a po'uer of commitment in certain cases, the same 
as was originally given by the 8 & 9 Vie. c. 127, in consequence 
of the alleged hardaliip inflicted on creditors? by the former act, 
and which is intended as a criminal punishment for fraudulent 
debtors, but not in execution of the judgment, nor operating as u 
satisfaction of the debt. This po\^er may he exercised at the hearing 
of the cause; ihc judge lieiiig enijiow ( red, immediately after judgment, 
if fraud or other circumstances calling for the exercise of the power 
be alleged against the defendant, to call him up at once for examina- 
tion if he be present, and inquire into the transaction, and if such 
fraud &c. be proved, to commit him to prison for forty days. This 
method of proceeding, though warranted by the act, will not, it is 
presumed, be often resorted to. If, however, after judgment, the 
defendant makes default in payment, he may be served with another 
summons, calling upon him to appear and be examined by the judge, 
when this power of commitment will be pu|^in force in cases calling 
for its exercise. 

It shall be lawful for any person who has obtained an unsatisfied 
judgment or order in any court held by virtue of this act, for the 
payment of any debt or damages or costs, lo obtain a summons 
from the county court within tne district of which the delinquent 
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R resideSf or carries on his business; which summoiid must 
jrved upon him personally, requiring him to appear at 
scch ana place, and to answer such matters, as are named 
in the summons^ And be may be then and there examined upon 
oath touching his estate and eiTects ; the circumstances under which he 
contracted the debt or incurred the damages or liability which is the 
subject of the action in which judgment has been obtained against 
him; as to the means and expectation he then had, and as to 
the property and means he stiU bath, of discharging the same; 
and as to the disposal he may have made of any of his property; 
The costs of such summons, and of all proceedings tliereon, are to 
be deemed costs in the cause. And if the party summoned do not 
attend, or if he refuse to be sworn, or to disclose or answer any of 
the matters relative to which he may be questioned ; or if it shall 
appear to the judge that he, if defendant, has obtained credit from 
the plaintiff under Julse pretences, or by means of fraud, or breach of 
trust, or has contracted the debt without a reasonable expectation of 
means to repay or discharge the same, or shall have made any 
transfer of property, or removed or concealed the same, with intent 
to defraud his creditors ; or that, since judgment obtained against 
him, he has had means sufficient to pay the debt or damages or 
costs so recovered against him; the judge may c('mmit him to prison 
for a period not exceeding forty days, (Sec. 98, 99.) 

The judge before whom any such summons shall be heard may 
rescind or alter any order that may have been previously made 
against the defendant, and make a further order. (Sem 100.) 

Every summons for a party to appeal pursuant to the 98tli section 
must be served not less than three clear days before the required 
ajipearance ; but service of such summons at any time before the time 
ajipointed for the a]>pearance of such party may be deemed by the 
jfidge to be good service, if it be pioved that such party was about 
to remove out of the jurisdiction of the court. (Rule 38.) 

If, on the hearing of any cause, judgment be given against the 
defendant, the judge has tin' same power of examining defendant and 
])laintiff and other parties, and of committing defendant to prison, as 
lie would have if plaintiff* Lad obtained a summons for that purpose 
after judgment obtained. (Sec. 101). 

Wnen any order of commitment is made, the clerk of the court 
issues a warrant of commitment to one of the bailiffs, who is thereby 
empowered to take the body of the person against whom such order 
is made. And no protection, order, or certificate, granted by any 
court, whether of bankruptcy or for the relief of insolvent debtors, is 
available to discharge the party from such commitment, (Sec* 102.J 
No such imprisonment under this act shall operate as a satCs* 
faction or extinguishment of the debt, nor protect the defendant from 
being again summoned #nd imprisoned for any new fraud or other 
default; nor docs it deprive plaintiff of his right to sue out execution 
against the goods of such defendant. (Sec. 103.) 

Bat the party imprisoned may be discharged on payment of debt 
and costs, upon certificate of such payment signed by the olerk of 
the court, by leave of the judge, (Sec. 110.) 
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Actions of Bep^bvin. 

All actions o£ replevin in cases of distress for rfent in arrear or 
damage faisanty which shall be brought in the county court, shail 
be brought in a court held under this act, without writ. (Sec. 119.) 
And the plaint must be entered in the court holden under this act for 
the district in which thb distress was taken. (Sec. 120.) 

On entering a plaint in replevin, the plaintiff must specify, in a 
statement of particulars, the cattle, or goods and chattels, taken under 
the distress of which he complains. (Rule 25.) And the action 
shall be tried in a summary way, as other actions in the courts held 
under this act ; and the judgment therein, in ordinary cases, whether 
for plaintiff or defendant, shall be according to the prescribed forms, 
or to the like effect. (Rule 2(5.) 

But if the damage be more than twenty pounds, either party, on 
becoming bound with two sufficient sureties, to the clerk of the 
court in which the action is brought, in such sum as the judge may 
order, to prosecute the suit without delay, may remove the suit into 
any court competent to try it. (See. 121.) 

Recovering Possession or Tenements. 

The possession of tenements not exceeding in rent fifty pounds a 
year may be recovered, by plaint in these courts, against tenants 
whose tenancy has been determined by legal notice to quit. And if 
the tenant, or other party in possession, neglect or refuse to deliver 
up possession on being summoned by the court so to do, the judge 
may issue his warrant to the bailiff, authorizing him, wdthin a period 
of not less than seven nor more than ten clear days from the date thereof, 
to enter, with force if needful, upon the promises, with adequate assist- 
ance, and give possession to the landlord or Ins agent. (Sec, 122.) 

Such summons may he served either personally, or by leaving 
it with some person being in and apparently residing at the place of 
abode of the party holding over. But if the party holding over can- 
not be found, or his place of abode bo unknown, or admission cannot 
be obtained for serving the summons, the posting of it in some conspi^ 
cuoiispartof the premises held over is deemed good service. (Sec. 123.^ 

Should the party suing out process have no lawful title to the pre- 
mises held over, he is liable to an action of trespass, which the tenant 
or occupier may institute against him ; but the judge or clerk of the 
court by whom the warrant was issued, and the bailiff or other per-' 
son by whom it was executed or the summons affixed, are not liable 
to be called in question for what has been done. (See. 122, 124.) 
But where the landlord has a lawful title to the premises, he shall 
not be deemed a trespasser by reason of any irregularity in the mode 
of obtaining possession ; and if the party aggrieved bring an action 
for special damage, he must prove suclx damage, or the defendant 
will be entitled to a verdict ; and if damage be proved, but assessed* 
by the jury at no more than five shillings, the plaintiff is entitled to 
no more costs than damages, unless the judge certify that full costs 
ought to be allowed. (Sec. 126.) 

If the person suing out a warrant for recovering possession be not 
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at the time lawfully entitled to possession of the premises^ the suing 
out of suph warrant is a trespass on his part against the tenant or 
occupier^ although no entry be made; and such tenant or occupier 
may bring an action of trespass against him ; and if be obtain a ver« 
diet, the operation of the warrant is superseded. (Sec. 126.) 

Bonds. 

Every bond given on the removal of an action out of the county 
court, or upon staying the execution of a \varrant of possession as afore- 
said, or on moving for a new- trial, or to sot aside a verdict, judgment, 
or nonsuit, is to be made to the opposite party at his cost, being 
approved by the judge, and attested under the seal of the court; and 
if such bond be forfeited, or the judge before whom the proceedings 
are had do not certify upon the record in court that the condition 
of the bond has been fulfilled, the party to whom the bond is made 
may recover in an action of debt. But the court in w^hich such 
action is brought may, by a rule of court, give such relief to the 
parties liable upon such bond as may be just and reasonable, and 
such rule shall have the nature and effect of a defeasance to the 
bond. (Sec. 127.) 

Contempts, Fines, Penalties, Scc» 

Contempts. — I f any person shall wilfully insult the judge, or 
any bailiff, clerk, or officer, during bis attendance in court, or in 
going to or returning thcrofrorn, or shall wilfully interrupt the pro- 
ceedings, or otherwise misbeha^'o in couit, it shall be lawful for any 
bailifiP or officer, by the order of the judge, to take such offender into 
custody, and detain him until the rising of the court; and the judge 
may, by his warrant, commit such offender to prison for seven days, 
or impose a fine not exceeding five pounds, and in default of pay- 
ment commit the offender for not exceeding seven days, unless the 
fine be sooner paid. (Sec. 113.) 

Fines imposed by the court may be enforced upon the order of the 
judge in like manner as a debt adjudged in the court. (Sec, 87.) 

All penalties, fines, and forfeitures, not otherwise ordered to be 
recovered, are to be levied, with costs, by distress and sale of ibe 
goods of the offending party, by w^anant under the hand of any justice. 
(Sec. 130.) If not paid forthwith upon conviction, the justice may 
order the offender to be detained in custody until return can be made 
to the warrant of distress, unless sufficient security be given. 
(Sec. 131.) And if, upon return of the warrant, it appear that no 
sufficient distress can be had, the justice may commit him to the com- 
mon gaol or house of correction for not exceeding three months, 
unless the penalty &c. be sooner paid. (Sec. 132.) 

Penalties, forfeitures, and fines, when recovered, arc to be paid to the 
clerk of the court, and applied in aid of the general fund. (Sec. 183.) 

No order, verdict, judgment, or Other proceeding, to be quashed 
or vacated for want of form. (Sec. 134—136.) 

No distress to be deemed unlawful, nor the party makj^ng it a 
trespasser, on account of any defect or w’^ant of form in the proceed- 
ings ; nor shall the party distraining be deemed a trespasser from the 
beginning on account of any irregularity afterwards committed ; but 
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the person aggrieved by such irregularity may recover foil satisfaction 
for the special damage in an action upon the case. (Sec. 187.) 

All actions &c. against any person for any thing done in pUTBumwe 
of this act must be brought within three calendar months^ and laid in 
the county where the fact was committed, and notice in writing given 
to defendant at least one month before commencement ; and plaintiff 
cannot recover if tender of sufficient amends be made before the 
bringing of the action, nor if, after action brought, a sum of money 
sufficient to pay the demand with costs shall have been paid into 
court. (Sec. 138.) 

Fees. 

A Table of Fees is to he exhibited in some conspicuous part of the 
court house. The fees are* to he paid in the first instance by the 
party on whose behalf the proceeding is had ; and may be enforced, 
by order of the judge, as any debt or damages. TJiey may be varied 
from time to time al tlie option of the secretary of state, with consent 
of the Treasury, but not to exceed the present amount. (Sec. 37.) 

Where necessary, towards a fund for providing a court-house and 
offices, the elcik may demand from every plamtiir the sum of six]>once 
when the d(‘bt or damarifs claimed shall oxChed twenty shillings and 
not exceed forty bhillings ; and if exceeding fort}^ shilhngs, one twen- 
tieth part thereof, negleelmg any sum less than sixpence in estimating 
such twentiotli part. (See. o2.) 
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AAlOtJKT OF DEMAND 


Clebk’s Fees (continued)-^ 
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CHAPTER X. 

®f Courts^ of ©quttg* 

We have already seen, that the powers possessed by the eourts of 
connnon law arc inadequate to the full investigation and decision of 
all subjects which may come before them; and it is to supply these 
defects tlrat courts of equity have exerted their jui’isdictioii. Thus, 
a court of e(|uity will, and it alone can in iiiany cases, remove impedi- 
ments to the fair decision of a question in other courts, as by }>reventini^ 
a party from setting up some mere Ibrrnal legal defence, as an outstand- 
ing term of years, or pleading the Statute of Limitations. A court of 
equity will provide for the safety of property pending a litigation, if 
it l»e in danger of being dissipated or destroyed l)y those to whose care 
it has been entrusted. It will put a bound to vexatious and oppressive 
litigation, and prevent an unnecessary niulti])llcity of suits. It will 
compel a discovery of evidence, Avhich may enable oth(?r courts to form 
their judgments. It will preserve testimony wlien in danger of being 
lost before the matter to which it relates can be mad(.‘ tlie sulqcct of 
judicial inv(?stigation. These and many other ol)jects can alone be 
obtained in a court of equity. 

Tliere wore, until lately, two superior courts of equity (that is, 
courts of general, in o])position to courts of local or peculi.'ir jurisdiction) 
namely, the High Court of Chancery, and the Equity Side of tlu’ Court 
of Exchequer. But by the O & 0 Viet. c. 5, the equity jurisdiction of 
the hviter court was al)olished, and all suits and matters depending in 
it were 1 ‘omoved to the Court of Chancery, which is tlierefore now tJie 
only superior, as it was always the principal and most important court 
of e(|ui< v. 

The Hioii Court or Chancery is composed of five judges, eacli of 
w'hom presides in a separate court; namely, the Lord Chancellor, tlie 
Master of the Rolls, and the thre*e Vice-Chancellors. It is seldom that 
the lord chancellor hears any original causes, being princi|)ally occu- 
pied in re-hearings, and appeals from the other I)ranches of tlie court. 
Original causes are generally heard and determined by tlie master of 
the rolls or one of the vice chancellors. 

The Lord Chancellor is created by the mere delivery of the great 
seal into his custod}^; and thereby becomes, without writ or patent, an 
officer of the greatest weight and power of any in the kingdom, and 
superior in point of precedency to every temporal lord. lie is a privy 
councillor, speaker of’ the House of Lords, and patron of all the livings 
under a certain yeaivly value in the queen's books. To liim belongs the 
appointment of all justices of the peace throughout the k ingdom. He is 
visitor in right of the crown of all hospitals and colleges of royal founda- 
tion, and the general guardian of all infants, idiots, ai d lunatics. 

The Master of the Rolls is a very ancient jmlieial offiem*. He 
has a separate jurisdiction distinct from the lord clianccllor. He is 
chief of the masters in chancery, and chief clerk of the Petty Bag Office. 
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CHAPTER X. 

Courts Of Cqutts^ 

We have already seen, that the powers possessed by the courts of 
common law are inadequate to the full investigation and decision of 
all subjects which may come before them ; and it is to supply these 
defects that courts of equity have exerted their jurisdiction. Thus, 
a court of equity will, anti it alone can in many cases, remove impedi- 
ments to the fair decision of a question in other courts, as by preventing 
a party from setting up some mere formal legal defence, as an outstand- 
ing term of years, or pleading the Statute of Limitations. A court of 
equity will provide for the safety of property pending a litigation, if 
it be in danger of being dissipated or destroyed by those to whose care 
it has been entrusted. It will put a bound to vexatious and oppressive 
litigation, and prevent an unnecessary multiplicity of suits. It will 
compel a discovery of evidence, which may enable other courts to form 
their judgments. It will preserve testimony when in danger of being 
lost before the matt(3r to which it relates can be made the subject of 
judicial investigation. These and many other objects can alone be 
obtained in a court of equity. 

There were, until lately, two superior courts of equity (that is, 
courts of general, in opposition to courts of local or peculiar jurisdiction) 
namely, the High Court of Chancery, and the Equitj' Side of the Court 
of Exchequer. But by the 5 & 6 Viet. c. 5, the equity jurisdiction of 
the latter court was abolished, and all suits and matters depending in 
it were removed to the Court of Chancery, which is therefore now the 
only superior, as it ^vas always the principal and most important court 
of equity. 

The High Court op Chancery is composed of five judges, each of 
whom presides in a separate court ; namely, the Lord Chancellor, the 
Master of the Rolls, and the three Vice-Chancellors. It is seldom that 
the lord chancellor hears any original causes, being principally occu- 
pied in re-hearings, and appeals from the other branches of the court. 
Original causes are generally heard and determined by the master of 
the rolls or one of the vice chancellors. 

The Lord Chancellor is created by the mere delivery of the great 
seal into his custody ; and thereby becomes, without writ or patent, an 
officer of the greatest weight and power of any in the kingdom, and 
superior in point of precedency to every temporal lord. He is a privy 
councillor, speaker of the House of Lords, and patron of all the livings 
under a certain yearly value in the queen’s books. To him belongs the 
appointment of all j ustices of the peace throughout the kingdom. He is 
visitor in right of the crown of all hospitals and colleges of royal founda- 
tionj and the general guardian of all infants, idiots, and lunaties. 

The Master of the Rolls is a very ancient judicial officer. He 
has a separate jurisdiction distinct from the lord chancellor. He is 
chief of the masters in chancery, and chief clerk of the Petty Bag Office. 
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His appointment is by letters patent, formerly at the king’s pleasure, 
but now always for life. He takes precedence next to the lord chan- 
cellor, and before the vice-chancellors and all the other judges. 

The office of Vice-Chancellor is but of recent creation. The 
Vice-Chancellor of England was created by the act of parliament 
tbe 53 Geo. III. c. 24; and by an act passed in the 5th year of the 
reign of her present majesty, c. 5, two additional vice-chancellors were 
appointed. The duties of the vice-chancellors are to assist the lord chan- 
cellor in the hearing and determining of causes depending in the Court 
of Chancery, either as a court of law or equity ; for which purpose 
they are empowered to sit for the lord chancellor in his absence, or in 
a separate court of their own, at the same time that the lord chancellor 
is sitting* The vice-chancellor of England has rank and precedence 
next to the master of the rolls; the two additional vice-chancellors take 
rank and precedence next to the lord chief baron of the Court of 
Exchequer. 

In term time, the lord chancellor, master of the rolls ,and vice-chan- 
cellors sit in their respective courts in Westminster Hall; but, out of 
term, the lord chancellor and the vice-chancellors sit at Lincoln’s Inn, 
and the master of the rolls, at the Rolls Court, Chancery Lane. 

Masters in Chancery , — There are twelve Masters in Ordinary o* 
the Court of Chancery, besides the Master of the Rolls. They are 
appointed by the ci*own; and their duty is to execute the orders 
of the court, upon references made to them by the court, and, by 
reports or certificates in writing, to certify in what manner they have 
executed such orders. The matters * referred to the masters are of 
course various : the most usual are, to examine into the regularity of 
pleadings ; to take the accounts of executors, administrators, trustees, 
receivers, &c. ; to inquire into the claims of creditors, legatees, and next 
of kin; to inquire for the heirs or next of kin of persons dying in- 
testate; to approve of guardians of infants, and of allowances out of 
their property for their maintenance. 

It was also, until recently, part of their duty to ascertain the heirs 
at law and next of km of luimtics, to approve of the committees of their 
persons and estates, and of the proper allowances for their support and 
maintenance, and to examine and pass the accounts of such committees; 
and also to tax solicitors’ bills of costs. But now, under certain orders 
which have been “made by the lord chancellor, in pursuance of the 
act 5 & 6 Viet. c. 84, all such matters and inquiries relating to lunatics 
or their property, which were previously referred to the masters, are 
(except certain inquiries under tbe 1 Wm. IV. c. 60, relating to con- 
veyances of estates by trustees and mortgagees, and except where the 
lord chancellor shall otherwise direct) referred to certain officers 
appointed by that act, styled Commissioners in Lunacy and all 
solicitors’ bills of costs are now taxed by certain officers appointed by 
the 5 & 6 Viet. c. 103, styled " Taxing Masters.” 

Masters Extraordinary are appointed by the lord chancellor. Their 
duty is to take affidavits in the country in matters depending in or 
relating to the Court of Chancery, and the acknowledgitients of deeds 
to be enrolled in the said court. They may do any act incident to 
^eir office at any place distant not less than ten miles from the Hall 
in Lincoln’s Inn. 

* Now Htyled “ Masters in Lunacy.”— 8 Si 9 Vic. c. 100. 
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The Accountant General is appointed by the lord chancellor. His 
duties are to perform all matters relatin| 2 ^ to the payment of the suitors’ 
moneys and effects into the Bank^ taking out the same^ keeping the 
accounts with the Bank, and all other matters relating*thereto, accord- 
ing to the orders of the court. All moneys belonging to the suitors of the 
court, and which the court orders to be invested in the funds, are invested 
by the accountant general, and stand in his name in the books of 
the Bank : he is, in fact, the broker of the Court of Chancery, 

Six Clerks, — I3y the act 5 & 6 Viet, c. 103, the offices of six clerks, 
sworn clerks, and waiting clerks, were abolished; and all such duties 
as were previously performed by them with reference to the filing, cus- 
tody of, and copying bills, answers, and other pleadings, and all other 
duties formerly performed by them in relation to suits and matters in 
equity (except as solicitors, attorneys, or agents), are now performed 
by officers called Clerks of Records and Writs.” The duties which 
were performed by them as attorneys or solicitors, with reference to 
making out writs, entering appearances, &c., are now performed by 
• solicitors, where the parties sue or defend by a solicitor ; or by the 
parties themselves, when they sue or dijfend in person. 

There are ten Registrars of the Court of Chancery, appointed by the 
lord chancellor; their duties are to attend the courts when sitting; 
to take minutes ; and draw .up the decrees and order’s pronounced by 
the court. 

Having thus taken a brief view of the constitution of the Court of 
Chancery, and the duties of its principal officers, yjjd proceed to notice 
the subjects of its jurisdiction. 

In the Court of Chancery there are two distinct tribunals: the one 
ordinary y proceeding according to the maxims of the common law, 
and styled the Petty Bag side ; the other extraordinary ^ being the 
court of equity, which has now become the court of the greatest judi- 
cial consequence. 

The jurisdiction of the Chancellor and the Court of Chancery 
has been usually arranged under four principal heads ; viz, 1. The 
common-law jurisdiction; 2. The equitable jurisdiction ; 3, The statu- 
tory jurisdiction ; and 4. The specially delegated jurisdiction. All 
these four branches of jurisdiction may be dmegated, when the chan- 
cellor thinks fit, to either of the vice-chancellors. 

1. The Common-Law Jurisdiction of the Chancellor principally 
relates to litigation between private parties by action in the Petty- Bag 
office ; a court, or rather office, in w’hich all personal actions by or 
against any officer of the Court of Chancery in regpect of his service or 
attendance ought in strictness to be brought. Here, too, the chan- 
cellor has jurisdiction to hold 'glevi.s of scire facias to repeal letters 
patent, traverses of office, scire facias on recognizances, executions 
upon statutes, &c. If a demurrer be joined upon the pleadings in 
this court, the chancellor may give judgment ; but if an issue of fact 
be joined, the record must be delivered to the Court of Queen’s Bench, 
and there tried. It is said, the Court of Chancery will not allow writs 
of error in the Queen’s Bench dpon judgments in the Petty Bag. 

This court has been called the officina jusUtice ; for out m it are 
issued all original writs that pass under the great seal, such as writs 
de ventre inspiciendo, supplicavit, all commissions of charitable uses, 
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idiotcy, lunacy, and the like. These writs, relating to the business of 
the subject, and the returns to them, were originally kept in a hamper 
(J.n hanapej'io), and the others, relating to such matters wherein the 
crown is mediately or immediately concerned, were preserved in a 
little sack or bag {in parvd hagd) ; whence hath arisen the distinction 
of the Hanaper Office and Petty Bag Office. The office of Clerk of 
the Hanaper was abolished by the 3 & 4 Win. IV. c. Ill, and that of 
Comptroller of the Hanaper, by the 5 & 6 Viet. c. 103. 

The issuing of writs of supplicavity particularly on behalf of married 
women and against peers, to obtain sureties to keep the peace, is a 
useful branch of the common law jurisdiction of the chancellor. 

A writ of habeas corpus^ returnable before the chancellor, especially in 
vacation, when the judges may be on the circuit, is an important 
jurisdiction, and thereby at all times relief can be instantly obtained 
from unjust imprisonment. 

Writs of certiorariy and writs enjoining an inferior court not to 
exercise a wrongfully assumed jurisdiction, termed writs of prohibit 
tioUj may also be issued by the chancellor. If a prohibition is im-* 
properly granted, the Court odChancery will grant a supersedeas, but 
in any event the inferior court must obey the writ. The Court of 
Chancery is considered as always open ; therefore it is that writs issue 
out of it in vacation as well as in term time. 

The chancellor also, virtute officii, has jurisdiction to issue various 
original writs and writs of error to other courts, authorizing or com- 
manding them to apt, as, amongst others, the writ de ventre insjneiendo 
on behalf of an heir, &c. 

2. The Equity Jurisdiction of the Chancellor and Court of Chancery 
is the most extensive and useful in the realm. It is entirely civil, and 
in a very few instances only exercised in criminal proceedings. 

The cases upon which courts of equity are most frequently called upon 
to adjudicate have been classed under the following heads: 1. Acci- 
dent or mistake ; 2. Fraud ; and 3. Breaches of trust and confidence. 

Accident or Mistalie. — When an instrument on which a title is 
founded, as a bond, is lost, the court will lend its aid to supply the 
defect occasioned by the loss, and will give the same remedy that a 
court of common law would have given if the accident had not hap- 
pened. The origin of the Court of Chancery interfering in these 
cases was the rule which formerly existed at law, that a party could 
not proceed in an action upon a deed without profert or production 
of it, which in the case of a lost deed was obviously impossible. 
The rule of law has ceased ; but the Court of Chancery still retains 
its jurisdiction. If an instrument has been destroyed, or is improperly 
suppressed or withheld from the party claiming under it, the Court 
of Chancery will relieve ; and, in truth, it will generally lend its aid 
whenever by any accident a party is prevented from asserting his right 
in the courts of ordinary jurisdiction. So in cases where the remedy 
afforded by the courts of common law is incomplete, the Court of 
Chancery will interfere, and, if possible, give a complete remedy. 
Upon this principle the Court of Chancery acts in cases where a per- 
son, to whom title deeds or writings belong, files a bill against a pai-ty 
for the delivering up of the deeds and writings, suggesting by the bill 
4hat they arc in the defendant’s custody or power; but the party filing 
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the bill must make an affidavit^ that the deeds in question are not in 
his custody, and that he does not know where they are if they are not 
in the hands of the defendant. Where parties by contract have given 
a right, but have not provided a sufficient remedy, a court of equity 
will interfere ; as where parties meaning to make a good conveyance 
of an estate which they have contracted to sell, have made use of an 
imperfect instrument, as a bargain and sale without enrolment, the 
court of equity will interfere, and hold the conveyance, though made 
by the imperfect instrument, good and valid. The court considers the 
intention to make a good conveyance to be shown by the imperfect 
instrument, and acts upon such intention. 

In the case of a negotiable instrument, as a bill of exchange or pro- 
missory note, which may possibly have been received bond fide by a 
new party after the loss, so as to expose the acceptor or indorser to the 
possibility of another claim, or at least of litigation, a court of equity 
still retains the sole and exclusive jurisdiction, on indemnity tendered 
and bill filed, to compel payment. 

So, although we have seen that in some cases mistakes, or at least 
ambiguities, may be explained and remedied at law, yet in general it 
is advisable for the party desirous to rectify them to file aT)ill in equity; 
as if a note be drawn by mistake as joint only, instead of joint and 
several. And in general, in case of a mistake in a deed, recourse to a 
suit in equity is advisable, where not only mistakes in the deed itself 
may be rectified, but the execution of a proper deed compelled. 

Speaking generally, ignorance or mistake oilaw will not be relieved 
against, as every person is presumed to know the law; but ignorance 
or mistake oi fact will, but not on the mere supposition that parties 
are ignorant of the legal effect of their acts. And it has been decided, 
that if a party, with knowledge of the facts of a case, but in ignorance 
of the law, pays over to another claiming it as a right, money which 
he was not compellable to pay, he cannot, upon discovering what his 
legal right was, recover back the money. Neither will relief be given 
in equity against errors in judgment. In general, agreements relating 
to real or personal estate, if founded on mistake, will be set aside in 
equity. Where both parties have been acting under a mistake, and 
the fact out of which the mistake arose was doubtful, and was un- 
known to both parties, equity will give relief. 

Matters of account of various descriptions, as between mortgagor 
and mortgagee, principal and agent, partner and partner, unless the 
partnership is illegal ; matters relating to tithes ; and various other 
matters of account, are subjects over which, as they are frequently 
complex and not readily ascertainable before a jury, but are better 
investigated in a master’s office, this court always exercised at least 
concurrent jurisdiction, provided there is not a balance agreed. In 
matters of account between partners, the most convenient remedy is in 
equity, the courts of common law being, from their constitution, unfit 
tribunals for such subjects. 

Dealings between a tradesman and his customer may be the subject 
of an account in equity ; but in all cases there must be mutual de- 
mands, not merely one payment and one receipt ; and the subject of 
account must not be matter of set-off at law. 

Accounts may in some cases be taken between landlord and tenant. 
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Fraud is one of the most fertile sources of litigation in the Court of 
Chancery ; and the jurisdiction of the court on this head is most ex- 
tensive. Under this head, cases of oppression, where a man has 
taken advantage of the situation of another to obtain from him an 
unreasonable contract, have been relieved against, as is generally the 
case in sales by expectant heirs of their expectancies, and sales of 
reversionary interests. The court, with a view to prevent fraud, looks 
Mdth a jealous eye upon transactions, either of gift or purchase, hy a 
party who stands in a fiduciary relation to the giver or seller. The 
rule may perhaps be shortly stated thus : that if an attorney or soli- 
citor, guardian or trustee, takes a rift from or makes a bargain witli 
his client, ward, or cestuique trust, he must prove that he dealt witli 
him exactly as he would have done with a stranger, taking no ad- 
vantage of his influence or knowledge, or the transaction will be im- 
peachable, and liable to be set aside on the ground of fraud. So a 
purchase made by a trustee of the trust estate, or by the assignees or 
commissioners of a bankrupts estate, unless the leave of the court is 
obtained, is invalid. The same rule is extended to the committees of 
lunatics, and to principal and steward, or agent. But fraud in obtaining 
a will of real property is cognizable only at law, and must always 
be sent out of a court of equity to be tried at law by a jury. 

Fraud in obtaining a contract even under seal, when established in 
evidence, vitiates it both at law and in equity, and may be pleaded 
in bar to an action on such deed. But where both parties have acted 
fraudulently, as where deeds have been executed in order to create a 
colourable qualification under the game laws, or a vote at an election, 
or to induce a parent to consent to a marriage, a court of equity will 
not interfere. 

A bill for an injunction to restrain or control proceedings in 
other courts, is an important jurisdiction of courts of equity. An in- 
junction is generally granted to restrain fraud and injustice ; but the 
granting of it is discretionary, and it can only be obtained against a 
party to the suit. It must be specially prayed for in the bill on which 
it is sought. When to an action there is no legal but only an equit- 
able defence, a bill for an injunction is absolutely necessary ; and the 
bill must be filed as early as possible after the proceeding at law has 
commenced ; for if there be any delay, it may be too late to obtain 
relief. A bill of this nature is also essential when a legal right of 
action has been improperly exercised, as if repeated actions for breaches 
of covenant or non-payment of rent have been vexatiously instituted 
by a landlord against his tenant. If an attorney or solicitor proceed 
in an action at law for his bill of costs pending or immediately after 
taxation of his bill, and before the costs of the taxation have been as- 
certained, he may be restrained by bill and injunction. 

When a bill for an injunction is filed after arrest at law, no injunction 
will be granted without bringing the principal sum into court, except 
there appear in the defendant's answer, or by written evidence, plain 
matter tending to discharge the debt in equity ; and after a verdict at 
law for the plaintiff, an injunction cannot in any case be obtained 
without bringing the amount of the verdict into court. 

Somewhat analogous is the equitable jurisdiction of preventing a 
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defendant at law from setting up some formal legal defence, when the 
so doing would prevent the just investigation of a legal right, as from 
setting up an outstanding term, which, though vested in some trustee 
to attend the inheritance, might otherwise constitute an impediment to 
the fair decision of the question between the parties. So also a defend- 
ant at law may be prevented from pleading the statute of limitations. 
In cases of waste, or of apprehended mischief or nuisance, the court 
will interfere by injunction. 

The court will sometimes prevent injury by interposing before any 
actual injury has been suffered, by a bill called a bill quia timet. 

Bills of peace, formerly frequent, were sustainable, not between two 
individuals only, but where numerous parties or separate rights were 
interested. The object of a bill of peace is generally a perpetual 
injunction to prevent a vexatious repetition of suits ; they are frequent 
in disputes between lords of manors and their tenants. 

Bills for relief against forfeitures, as those occasioned by non-pay- 
ment of rent or other sums of money, may also be here arranged. 

A bill of interpleader (which is proceeded upon on principles similar 
to those by which the courts of common law are guided in the case of 
bailment) is resorted to where two or more persons claim the same 
thing by different titles, and another person claiming no right in the 
subject is ignorant to which of the contending parties he ought to 
deliver the subject, and is in danger of being sued by both. The 
object is, to compel the claimants to settle their rights, or interplead, 
and that in the meantime the party in whose hands the subject matter 
is may be protected. Thus, a captain of a ship, or any agent or party 
holding goods or money not for his own use, may file a bill of inter- 
pleader, where parties claim adversely under bills of lading, &c. But 
the defendant must not set up any claim on his own account, and must 
not in any respect have been a wrong-doer. A party filing a bill of 
interpleader is entitled to his costs, unless there nas been collusion ; 
and that there has not been such collusion he must annex an afBdavit 
to his bill. In some cases, even since the recent act 1 Wm. IV. c. 58, 
affording relief at law, it may still be necessary to resort to a court 
of equity ; as if the action be not in the form mentioned in the act, or 
any of the claimants are out of the kingdom. 

Courts of law have not (except in the case of summary motions and 
affidavits in answer) any power to compel a defendant to discover any 
facts or evidence in favour of the plaintiff, or to compel the plaintiff to 
admit any facts favourable to a defence, but a court of equity has 
exclusive jurisdiction in this respect. It therefore becomes frequently 
necessary to file a bill merely for a discovery of facts in aid of the re- 
lief at law, and without praying relief in equity, because the facts, when 
discovered, will disclose and establish a legal right of action, or a legal 
ground of defence. Where courts of equity and law have concurrent 
jurisdiction, and in all cases where the remedy or the defence is pecu- 
liarly in equity, the bill may also pray relief. The rule in equity, that 
a party is not bound to disclose his own case, is confined to mere matter 
of title and criminal acts, and does not extend to matters of account. 

The lessor of the plaintiff in an action of ejectment may in some 
cases, as where he claims in part under the same title as that of the 
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defendant, file a bill of discovery to ascertain the grounds upon which 
the defendant claims ; and on the other hand a defendant at law in such 
action may file a similar bill to discover on what grounds the lessor of 
the plaintiff is proceeding at law. Thus any person in possession of an 
estate, as tenant or otherwise, may file a bill for a discovery of the title 
of a party bringing an action of ejectment against him, even though he 
is himself a wrong-doer against every body. 

Bills for assignment of dower also are proceeded upon in equity. 

Bills ior partition or apportionment between joint tenants or tenants 
in common were always sustainable in equity; and, since the abolition 
of the writ of partition at law by the 3 & 4 Wm. IV. c. 27, § 36, 
such bills are the only mode of effecting a division. 

Bills for contribution between sureties, we have seen, may, in the 
event of the insolvency of one or more of the sureties, be preferable to 
an action. 

Bills to establish a modus are also cognizable in equity. 

When specialty creditors have exhausted the personal assets, simple 
contract creditors, and even legatees, may, to the extent of the personal 
assets so applied, stand in their place, and the only remedy for this 
is by bill to marshal the assets. So bills to secure property in litigation 
in other courts can only be filed in this court. 

Bills to compel the lord of a manor to hold a court, or admit a copy- 
holder, are sustainable; though a mandamus is in general preferable. 

If the testimony of witnesses is in danger of being lost before the 
matter to whieh it relates can be made the subject of judicial investi- 
gation, it is competent to the party who is desirous that such evidence 
should be preserved to apply to the court for its assistance, which the 
court will grant upon a bill being filed, termed a bill to perpetuate 
testimony. 

The care of infants and their property is also a subject of equitable 
jurisdiction; but it is never exercised except when the infant has 
property, and then, incidentally , the person as well as property will be 
protected. This jurisdiction over a ward extends beyond the age of 
twenty-one, and until all the objects of the guardianship have been 
fulfilled. In many respects propeky belonging to infants, femes covert, 
idiots, lunatics, persons of unsound mind, and persons out of the juris- 
diction of the court of chancery, is guarded by the 1 Wm. IV. c. 65. 

Another branch of equitable jurisdiction is the enforcing specific 
performance of agreements for the sale and purchase of estates. We 
have already seen that equity will decree the specific delivery of certain 
chattels, as heir looms or title-deeds, specific bequests, and other 
articles. 

The jurisdiction over trusts and trustees (including executors) 
constitutes the last head of the division of equitable jurisdiction, 
and is a principal and exclusive branch. It includes not only express 
trusts created by deed or will, but also those which are implied from 
the circumstance of the party having accepted some office, as that of 
executor or administrator, and the incident jurisdiction over legacies, 
with the power over trustees of different descriptions. 

A cestuique trust, or person beneficially but not legally interested, 
can in no case sue his trustees at law for any misconduct, but must file 
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a bill in equity when the trustees have been guilty of any abuse of 
the trust. So if trustees refuse to act when they ought, the course is 
to file a bill to compel them ; though it is usual at law, if it be necessary 
to proceed in ejectment on their demise, to tender them an adequate 
indemnity, and then to proceed in their names ; after which, if the 
proceeding be proper, and they attempt to impede the recovery, equity 
would subject them to costs, and perhaps other loss. 

To avoid circuity of remedy by previous resort to an ecclesiastical 
court, courts of equity exercise complete jurisdiction, as well by 
enforcing the discovery of assets as by decreeing payment of legacies, 
on the ground that the executor is in the nature of a trustee 
for the parties beneficially interested. If a legacy is payable out of 
the personal estate, it is governed by the rules of the civil law; but if 
charged upon real estate, the rules of the common law prevail. When a 
legacy is bequeathed to a married woman, courts of equity exercise an 
exclusive jurisdiction, because the ecclesiastical court cannot impose any 
terms, or compel the husband to make an adequate provision or settle- 
ment on his wife, which the Court of Chancery can oblige him to do 
before he will be permitted to receive the legacy. So where a father 
has instituted a suit in a spiritual court for an infant’s legacy, the Court 
of Chancery will grant an injunction, to prevent the money from 
getting into the father’s power. 

In order to secure a just and equal distribution of assets, and prevent 
an executor from premrring one creditor to another of equal degree, 
when there are not assets to pay all, one creditor should file a bill on 
behalf of himself and others against the executor or administrator, 
requiring him to account and distribute equally; and when an executor 
is pressed by some creditors more than others, he should get a 
friendly creditor to file such a bill. ^ 

There is a great advantage in favour of a creditor, legatee, or next 
of kin proceeding in a court of equity by bill against an executor or 
administrator, rather than in the ecclesiastical court; because in the 
former the fund may be secured in court, and the executor’s account 
and oath are not conclusive. A legatee instituting such a suit will be 
entitled to costs out of the estate. 

8. The Statutory Jurisdiction of this court is that which remains 
to it in bankruptcy, and under the statutes relating to charitable uses, 
arbitrations, friendly societies, and a few others. 

4. Its Delegated Jurisdiction is that relating to idiots and lunatics* 

The Proceedings in Chancery and other courts of equity are, like 
those of the common law courts, either formal or summary. 

1 . Formal Svits are instituted by filing a bill, and compelling the 
defendant’s appearance by subpoena. But as it is our intention to 
devote a separate chapter to tne detail of the proceedings in formal 
suits, it is unnecessary to pursue the subject any farther in this place. 

2. Summary applications are usually by motion, supported, by affi- 
davits ; upon which both parties are heard, and an order made. But what 
can be done on motion may also, in general, be effected by petition. In 
general, on all applications for payment of money, or where a detailed 
statement is requisite to attain the object, a petition is preferred. All 
applications for special injunctions during t'ne lOng vacation are made 

6 M 
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on petition. No original affidavit can be read in court ; but it must be 
previously filed, and an office copy produced in court on the hearing of 
tlic motion or petition. When a summary or particular jurisdiction is 
given by statute, the precise course of proceeding there directed must be 
pursued, the same as we have seen is essential in courts of law. 

It seems that a party entitled to proceed by motion in a court of equity 
under the various statutes authorizing a summary application, is not 
thereby precluded from filing a bill to obtain the same object, if, with a 
view to saving his right of appeal, or for other reasons, it should be 
considered the more advisable course. 

With respect to the jurisdiction of a court of equity to interfere in 
cases of annuities, the ^ Geo. III. c. 141, ^ 1, enacts, that if there be 
not a proper memorial as thereby required, the deed, bond, instrument, 
or other assurance shall be null and void to all intents and purposes, 
but the statute is silent as to the court to be proceeded in ; and the 
6th section, authorizing summary proceedings, only names the court 
in which the action is brought.” But still equity, by its general juris- 
diction, has power to decree, that annuity deeds, when void, shall be de- 
livered up to l)e cancelled, and a re-conveyance executed. The 5th 
section of the 53 Geo. III. c. 141, gives a judge of the Queerf s Bench 
or Common Pleas summary power to comp5 the production of the 
original annuity deeds, and their examination with a copy; but no such 
power is extended to a judge in equity. A court of equity, therefore, 
cannot on motion order the delivery up of an annuity deed void for 
omission in the memorial, but the proceeding must be by bill. 

A submission to arbitration may be made an order of a court of 
equity, and the a\vard will then be enforced or set aside as in a court 
of law. But a court of equity will not interfere to stay proceedings at 
law upon an award where the submission has been made a rule of a 
common law court under the statute 9&; 10 Wm. III. c. 15. 

Courts of equity exercise the same summary jurisdiction over soli- 
citors which we have seen that courts of law exercise over attorneys. 
Even in a case of mere negligence, the Court of Chancery will coinj)ol 
a solicitor to deliver his bill of costs, and to deliver up all deeds and 
papers in his custody belonging to his client, although there be no 
cause depending; and it will prevent a solicitor from abusing the con- 
fidence reposed in him, or from acting against his former client in a 
matter where, in consequence of his prior employment, he has acquired 
information which he could use against him. If a solicitor has 
been guilty of malpractice, a motion to strike him off the rolls may be 
made to the Court of Chancery. So if a solicitor falsely represent that 
an injunction has been obtained, he may be struck off the rolls; and ii 
a solicitor assist his client in obtaining a fraudulent release, he may be 
properly made a party in a suit to demat it.^ 

The Court of Chancery has not, or at least will not exercise directly 
any criminal jurisdiction, not even to prevent, much less to punish crime, 
unless perhaps to protect an infant, or where a party ip suing in equity 
and also criminally for the same matter, in which case he may be com- 
pelled to abandon one or the other form of proceeding. iN or- will it 
compel a discovery in aid of criminal proceedings. A court of equity, 

* Ab to this subject, see an/^, p. 286. 
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however, will take cognizance of a libel, if it relate to proceedings 
depending in the court. 

This court has no jurisdiction over matters of prize, unless there be 
ii trust. Nor will it entertain a bill to rescind the orders of the Court 
of Exchequer as a court of revenue, nor interfere in any matter 
which the Exchequer, as a court of revenue, is competent to decide. 

The spiritual courts have exclusive cognizance of the rights and duties 
arising from the marriage state; courts of equity, therefore, have no 
jurisdiction upon a contract for separation. And though a court of 
equity has jurisdiction to decree the specific performance of an agree- 
ment between husband and wife for a separation and separate mainte- 
nance where a trustee is interposed, yet the legality of the marriage can- 
not be determined in a court of equity, but must be tried at law by a jury. 
So a court of equity will in some cases decree a w ife alimony, though 
she have a sentence for it in a spiritual court; and the lord chancellor, 
the master of the rolls, or the vice-chancellor, will secure the payment 
of alimony allowed by the ecclesiastical court by a ne exeat. Where a 
ward of the court has been married, if the master should report that the 
marriage is invalid, a second marriage may be ordered by the court, 
although the statutes 58 Geo. III. c. 81, and 4 Geo. IV. c. 7G, § 27, 
prohibit any suit in an ecclesiastical court to compel marriage. 

Nor lias this court any jurisdiction to determine on the validiiy of a 
will, wdiether of real or personal property, on the ground of fraud or 
otherwise. The validity of a devise of real property must be determined 
by a juiy, and for this purpose the court wdll direct an issue to be 
tried, demsavitrd non; and the validity of a will of personalty can be 
decided only in the ecclesiastical courts. But, pending litigation in 
the ecclesi«astical court, a bill for r.n account and a receiver is sustain- 
able. If a probate be obtained by fraud (over which chancery has 
peculiar cognizance), then the court wdil interfere by injunction, &c. 
So mistakes apparent on the face of a will may be rectified in equity, 
and ambiguities in technical terms may be explained by parol evidence 
of scientific persons. Courts of equity have exclusive jurisdiction over 
a devise of real estate to pay debts. 

If it appear upon the face of a bill filed that the complainant’s right 
as w’ell as remedy are legal, or cognizable only in a court of law or 
admiralty, or in a court of prize, and not remediable in a court of equity, 
then the latter has no jurisdiction, and the defendant may demur 
to the bill. But w^here a court of equity has concurrent and equal 
jurisdiction, a bill there may be sustained. And although there might 
originally have been an objection to a bill filed in a court of equity for 
want of jurisdiction, and the matter might be properly triable at law, yet 
the defendant, by filing a cross bill, may give the court jurisdiction. 

There are also cases of a defendant sued at law, where, although the 
facts might equally afford a defence at law, yet he may file a bill in 
equity for relief; as where a defendant has accepted a bill for the 
accommodation of the plaintiff. But where an injunction is prayed 
against proceedings at law on that ground, the court of equity will re- 
quire the defendant at law to bring the alleged debt into the court of 
equity until the hearing of the cause, when, if a perpetual injunction 
be granted, the money will be refunded, with any interest made in the 
mean time. 
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CHAPTEK Ai. 

0f tile )Procee1}iits0 tti a Jbuit in Chancers^ 

I. Of Filing a Bill. 

A SUIT in chancery is commenced by preferring a bill, in the nature 
of a petition, to the lord chancellor, lord keeper, or lords commis- 
sioners for the custody of the great seal. If tne person holding the 
great seal is a party to the bill, or the seal is in the king’s hands, then 
the bill must be addressed to the king himself in his court of chancery. 
If the rights of the crown, or of those who partake of its prero- 
gatives, as idiots and lunatics, or whose rights are under its particular 
protection, as the objects of a public charity, are concerned, the matter 
is brought under the notice of the court, not by a bill as in other 
cases, but by a proceeding termed an information by the attorney- 
general, or, on a vacancy in that office, .by the solicitor-general. 
This proceeding, however, differs but little from a bill, except in the 
style. Suits thus preferred to the Court of Chancery are termed suits 
by English bill. 

Frame of a Bill. — A bill, which must in all cases be signed by 
counsel, usually consists of nine parts. The first part is the address to 
the person or persons holding the great seal. The second part consists 
of the names of the plaintiffs (or persons exhibiting the bill), their de- 
scription and abode. The third part contains the plaintiff’s case, and 
is called the stating part of the bill. In the fourth place is the general 
charge of confederacy, which must be omitted if the bill is exhibited 
against a peer. T\\e fifth part consists of allegations of the pretences 
of the defendant (or person against whom the bill is exhibited), and 
the charges in evidence of them : this is called the charging part of the 
bill. The sixth part is intended to give jurisdiction of the suit to the 
court by a general averment that the acts complained of are contrary 
to equity, and that the parties have no remedy, or no complete remedy, 
without the assistance of the court. The seventh part prays that the 
parties complained of may answer all the matters contained in the bill, 
not only according to their positive knowledge of the facts stated, but 
also according to their remembrance, information, and belief: this is 
called the interrogating part. The eighth part is the prayer for relief, 
which of course varies according to the case made by the bill: to this 
is usually added a prayer for general relief, in order tnat if the plaintiff 
has mistaken the relief to which he is entitled, the court may yet, under 
the general prayer, afford him that relief to which he has a right. Ninthly 
and lastly, the bill prays that process may issue requiring the defendant 
to appear to and answer the bill; adding, in case any defendant has 
privilege of peerage or is a lord of parliament, a prayer for a letter of 
the person holding the great seal, termed a letter missive, requesting 
the defendant to appear to and answer the bill. If the attorney- 
geiieral, as an officer of the crown, is a defendant, the bill does not pray 
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process against him^ but that he may answer it upon being attended 
with a copy. 

The bill, the form of which we have just considered, is termed an 
original bill, or a bill which relates to some matter not before litigated 
in the court by the same persons representing the same interests. 
These have been divided into bills praying relief, and bills not praying 
relief. Of the former kind are bills filed by legatees, to obtain payment 
of their legacies ; bills to compel the specific penbrmance of agreements ; 
bills of injunction, to restrain or control proceedings in other courts ; 
bills for dower; bills of interpleader, &:c. 

There are, however, various other kinds of bills besides an original 
bill. These may, for our present purpose, be classed under two heads : 
1. Bills which are either an addition to an original bill, termed sup- 
plemental hills; or a continuance of an original bill, termed hills of 
revivor; or both an addition to and a continuance of an original bill, 
termed hills of revivor and supplement; and 2. Bills which are 
neither a continuance of nor an addition to the former bill, but in the 
nature of an original bill ; as a bill exhibited by the defendant in a 
former bill against the plaintiff in the same bill, teaching some matter 
in litigation in the first bill, and which is termed a cross hill; or a bill 
to examine and reverse a decree made upon a former bill, termed a hill 
of review. 

By and against whom a Bill may he filed. — As a general rule, 
every person is entitled to exhibit a bill in chancery. In ordinary 
cases this is done by a party in his own name ; but persons enjoying 
peculiar privileges, or labouring under certain disabilities, commence 
and prosecute proceedings in the names of others. Thus, as we have 
already seen, where the rights of the crown or of tho^e who partake of 
its prerogatives or protection are concerned, the matter is brought 
under the notice of the court by an information of the attorney or solicitor 
general. If, however, the rights of the crown are not immediately 
concerned, the officer who exhibits the information depends upon the 
relation of some person named in the information, who is termed the 
relator j and is considered answerable to the court and the parties 
for the propriety of the proceedings and the costs of the suit. If the 
relator has an interest in the suit, his claim is incorporated in the in- 
formation, and the proceeding is then termed an information and hill. 
The queen consort may inform by her attorney. A foreign state is en- 
titled to the aid of the court; but it must sue in the name of some 
public officer who is entitled to represent the interests of the state, and 
upon whom process can be served. 

Any person in possession of an estate, as tenant or otherwise, may 
file a bill of discovery of the title of the party bringing an action 
of ejectment against him. 

A cestuique trust can in no case sue his trustee at law for any mis- 
conduct, but he may file a bill against him. So if trustees refuse to act 
when they ought, a bill may be filed to compel them. 

When the interest of an infant renders it necessary to institute a suit, 
it is done by some person (usually his nearest relation) on his behalf, 
who is therefore termed his prochein ami^ or next friend. This next 
friend must be a person of substance, because he is liable to the costs of 
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the suit, and which he will he made to pay if the suit has been impro- 
perly instituted. But if the infant, after attaining his majority, proceed 
in the suit, he will be liable to the whole costs. If the interest of the 
next friend is adverse to that of the infant, the court will remove him, 
and appoint a new next friend. The consent of an infant to a bill filed 
in his name is not necessary. 

A married woman being under the protection of her husband, a 
suit respecting her rights is usually instituted by them jointly ; but if 
the wife claims some right in Opposition to that claimed by the hus- 
band, then the bill must be exhibited in her name by her next friend, 
in the same manner as in the case of an infant. But a bill cannot be filed 
in her name without her consent. 

Idiots and lunatics sue by the committees of their estates ; but if 
the interests of the committee clash with those of the idiot or lunatic, an 
information should be exhibited by the attorney-general on his behalf. 

A party out of the jurisdiction of the court may file a bill in chan- 
cery; but in that case he must either give, to the clerk of records and 
writs in whose division the cause is, the security of solvent persons for 
the costs of the suit, or pay a sum of money into court and this 
extends even to the case where the plaintiff is a peer. 

An alien enemy may sue under certain circumstances. See Evans 
V. Richardson, 3 Meriv. 469. 

If a plaintitf misdescribe himself, or do not accurately or suffi- 
ciently state his place of residence, the court will, upon the application 
of the defendant, compel him to give security for the costs of the suit. 

There is a certain class of persons {viz, paupers) who are allowed 
to prosecute and defend their rights in this court without incurring the 
same expence which falls upon suitors in general, by suing and defending 
in forma pauperis. A party, in order to entitle himself to this privi- 
lege, must make an affidavit that he is not worth 5/., his wearing ap- 
parel and the subject matter of the suit excepted. The privilege 
consists in the party being exempted from the payment of stamp duties, 
fees to counsel, and the general expcnces of the suit, and being liable 
only for the money paid out of pocket by the officers of the court for 
copying papers, &c. A next friend cannot sue in forma pauperis. 
If a party suing in forma pauperis be guilty of vexatious conduct in 
the suit, he will lose his privilege, and be (as it is termed) dispaupered. 

Against whom a Bill may be filed. — A bill may be exhibited against 
any person or persons, or body politic or corporate, excepting only the 
king or queen. But to a bill filed against a married woman her hus- 
band must be a party, unless he is an exile, or has abjured the realm ; 
and the committee of the estate of an idiot or lunatic must be made de- 
fendant with the person whose property is under his care. Where the 
rights of the crown are concerned, the attorney-general must be made 
a party to the bill. If a party whose rights are sought to be affected 
by a decree is out of the jurisdiction, the court will not allow the 
suit to proceed in his absence. 

For what a Bill lies. — The matter in respect of which a bill may be 
exhibited has been already considered, when treating of the jurisdiction 
of the courts of equity. It only remains to be observed in this place, 

* In Cliffe V. Wilkinson (4 Sim. 122), 120/. was the sum fixed. 
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that the Court of Chancery will not entertain a suit for any matter under 
the value of 20/., or of 2/. a year, except in charity cases, or for the 
recovery of ancient quit rents.^ 

Parties to a Suit — The general rule upon this subject is, that all 
persons interested in the subject of the suit ought to be parties. This 
general rule, however, admits of several exceptions ; as, if any person 
who ought to be a party is out of the jurisdiction of the court, that 
fact being stated in the bill and admitted by the defendant is in. most 
cases a sufficient reason for not bringing him before the court. Again, 
where persons interested are very numerous, as in the case of public 
companies, the court has permitted a few to sue on behalf of them- 
selves and others. So a few of a large number of persons may institute 
d suit on behalf of themselves and the rest for- relief against acts 
injurious to their common rights. Some of the shareholders in a joint 
stock company may file a bill to have their deposits returned, without 
jnuking all the other shareholders parties, if they are ignorant of their 
names. And, as already mentioned, one creditor or legatee may 
file a bill on behalf of himself and the other creditors or legatees. 
15 lit in the case of a partnership, if a dissolution of the partnership 
be prayed by the bill, all the partners, however numerous, must be 
parties. So, if some of the shareholders in a joint stock company 
assign by deed their deposits to others, and appoint the latter their 
attorneys to recover the deposits, the assignees cannot sue on behalf 
of themselves and the assignors, but the latter, however numerous, 
must be ])arlies to the suit. Where, however, the object is only to re- 
scind a contract entered into by a company or partnership, and the share- 
holders or partners are numerous, a bill for this purpose may be filed 
by some of them on behalf of themselves and the others. The general 
rule above mentioned has also been relaxed in the case of several per- 
sons having a charge upon the same estate.^ So if there be an estate 
for life with several remainders over in real estate, and it is not vested 
in trustees for sale, it is sufficient to make the person who has the first 
vested estate of inheritance a party to a suit instituted in relation to the 
property in which the several estates exist, without making all the 
remainder-men parties. ^ 

It is a settled rule of the court, that, in all suits to establish demands 
against the personal estate of a deceased person, the personal repre- 
sentative («, e. the executor or administrator; of such person sufficiently 
represents the estate, and it is unnecessary to bring before the court 
any of the parties who are beneficially interested in it. Upon thii^ 
principle, in all suits concerning real estate which is vested in trustees 
Dy devise, and such trustees are competent to sell and give discharges 
for the proceeds of the sale, and for the rents and profits of the estate, 
such trustees sufficiently represent the persons beneficially interested 
in the estate, or the proceeds, or the rents and profits thereof, and it is 
not necessary to make the persons beneficially interested in such real 
estate, proceeds, or rents and profits, parties to the suit. And in suits 
to execute the trusts of a will, it is not necessary to make the heir at 

> See Smith’s Chan. Prac. vol. i. p. 52. Farmer v. Curtis, 2 Sim. 466 ; Cottingham 

» See Love V. Morgan, 2B C. C. 360; v. Lord Shrewsbury, ib, 395. 

Bishon of Winchester V. Boa van, U V<*s. i 
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law a party; but he must be made a party, if the will is to be esta- 
blished against him. And where a plaintiff makes a joint and several 
demand against several persons, as, for instance, in the case of a debt 
secured by a joint and several bond, he need not bring before the court 
all the persons liable to his demand, but he may proceed against one or 
more of the persons liable. 

The plaintiff's solicitor should, before filing his bill, have the autho- 
rity of all the persons named as plaintiffs to make them parties in that 
capacity ; and such authority had better be in writing, although this is 
not absolutely requisite. 

The party filing the bill may, when he files it, choose whether he will 
have it heard before the lord chancellor or the master of the rolls ; and 
if he elect the former, he must at the same time determine before 
which of the vice-chancellors he will have it heard. This election 
once made is final; and when one order (except an order upon a 
motion of course) in the cause has been heard by any particular judge, 
all subsequent applications in the cause must be made to the same 
jurisdiction. 

Any person who, according to the rules of the court, is able to sue or 
defend alone, may, if he thinKS fit, sue or defend in person, without the 
intervention of a solicitor ; but in such case he must cause to be in- 
dorsed upon every writ which he shall sue out, and upon every infor- 
mation, bill, or other proceeding which he shall leave with the clerks of 
records and writs to be filed, his name and place of residence, and also, 
if his residence be more than three miles from the Record and Writ 
Clerks office, another proper place, to be called his address for service, 
(which must not be more than three miles from the said office), where 
writs, notices, orders, warrants, rules, and other documents, proceed- 
ings, and written communications may be left for him. If the party 
does not indorse such address for service, all writs, notices, and such 
other proceedings and written communications as above mentioned, as 
do not by the rules of the court require personal service, will be suffi- 
ciently served upon the party if served upon him personally or at his 
place of residence. But if such address for service shall have been 
indorsed, then all |jich writs and other proceedings as above mentioned 
will be sufficiently served upon such party if left for him at such 
address for service. If a party sues or defends by a solicitor, such 
solicitor must indorse, upon every writ he sues out, and upon every bill or 
other proceeding which he leaves with the clerks of records and writs 
to be filed, his name or firm, and place of business, and also, if his 
place of business is more than three miles distant from the Record 
and Writ Clerks office, another proper place, to be called his address for 
service, (which must not be more than three miles from the said office), 
where all writs and other proceedings may be left for him ; and if 
such solicitor is only an agent, he must add to his own name or 
firm and place of business, the name or firm and place of business of 
the principal solicitor ; and where no address for service is given, all 
writs and other proceedings not requiring personal service, and which 
were, previously to the passing of the 5 & 6 Viet. c. 103, served upon 
the sworn clerks or waiting clerks, will be deemed sufficiently served 
upon the party if served upon his solicitor at his place of business ; 
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!)ut if an address for service is given, then all writs and other proceed- 
ings will be deemed sufficiently served upon such party, if left for his 
solicitor at such address for service. 

All writs and other proceedings must be served before eight o’clock 
in the evening, or else they will date as of the next day, excluding 
Sunday. 


II. Of the Defendant’s Appearance* 

Service of Subpoena , — When the bill is filed, the first process is for 
the plaintift‘’s solicitor to sue out a suhpimiay cominjuiding the defend- 
ant within a certain time to cause an appearance to be entered ; unless 
the plaintiff intends merely to serve him with an office copy of the 
bill (see post, p. 994), or files a traversing note (see post, p. ^^8). 

There is a memorandum at the foot of the subpoena, as follows : — 

Appearances are to be entered at the Record and Writ Clerks Office, 
in Chancery-lane, London ; and if you do not cause your appearance to 
be entered wdthin the time limited by the above writ, the plaintiff will 
be at liberty to enter an appearance for you. And you will be subject 
to an attachment, and the other consequences of not answering the 
plaintiff’s bill, if you do not put in your answer thereto within the 
time limited by the general orders of the court for that purpose.” 

The service of the subpoena is effected by delivering a copy of the 
writ and indorsement thereon, at the same time producing the original 
writ to the person with whom the copy is left. The service need not 
be personal ; leaving a copy of the writ and indorsement, in the manner 
above mentioned, with one of the servants or any of the family of the 
party, is sufficient. 

When a party on whom a subpoena is to be served is out of the 
jurisdiction, * the court is authorized, by the 4 & 5 Wm. IV. c. 85, to 
prescribe the manner in which the subpoena shall be served ; and after 
affidavit of such service, the court may order an appearance to be 
entered for the party, and proceed as efiectually as if the same had 
been made within the jurisdiction of the court. 

If the defendant, having been duly served with a subpToena to appear 
to and answer the bill, refuse or neglect to appear thereto, the 
plaintiff will be at liberty, after the expiration of eight days from such 
service, upon leave obtained from the* court, to enter an appearance 
for the defendant, and thereupon such further proceedings may be had 
as if the defendant had actually appeared. 

The plaintiff may serve any notice of motion, or other notice, or any 
petition, personally, or at the dwelling-house or office of any defend- 
ant who has been served with a subpoena to appear and answer, but 
who has not appeared. 

The court will not now make an order for a messenger, or for the ser- 
jeant-at-arms, to take the body of the defendant, in order to compel him 
to appear to a bill ; and no writ of attachment with proclamations, nor 
any writ of rebellion, is now issued for the purpose of compelling 
obedience to anv process, order, or decree of the court. 

» Ireland, Scotland, and the Isle of Man, are within the jurisdiction for the purpose of 
serving a subpoena. 

6 N 
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If an infant defendant makes default in appearing, the court will, 
upon motion, appoint one of the solicitors of the court his guardian, 
by whom he may appear to the bill, if it is satisfied that the defendant 
is an infant, and that the subpoena to appear to the bill was duly served, 
and that notice was, after the expiration of the time for appearing to the 
bill, and at least six clear days before the hear^g of the motion, served 
upon or left at the dwelling-house of the person with whom or under 
whose care such infant defendant was at the time of serving the subpoena, 
and that the subpoena was also served upon or left at the dwelling-house 
of the father or guardian (if any) of such infant, where the person with 
whom or under whose care the infant was at the time of such service 
is not the father or guardian of such infant, unless the court think 
fit to dispense with such last-mentioned service. 

If the defendant is a peer, instead of a subpoena in the first instance, 
a letter missive is necessary, which is obtained by a petition to the lord 
chancellor after the bill is filed; and it is served on the defendant, 
either personally, or by leaving it at his dwelling-house, with an office 
copy of the hill, signed by one of the clerks of records and writs. 
If the party do not upon such service, appear to the bill, he is then 
served with a subpoena. And if he still neglect to appear, the plaintiff, 
on an affidavit of such service, may apply to the court for a sequestra- 
tion nisi^ which will be made absolute if no cause be shown against it 
within eight days after the defendant has had personal notice thereof. 
A sequestration is a writ directed to certain commissioners, directing 
them to seize all the personal estate of the defendant, and the profits 
of his real; and, upon the return of the writ, the court will appoint 
some person to enter an appearance for the defendant, and proceed 
thereon in the same manner as if he had actually appeared. 

If the defendant is a member of the House of Commons, the same pro- 
cess must be had recourse to in order to compel his appearance, except 
that he is not entitled to a letter missive, but is served with a subpoena 
in the usual manner. 

In the case of a corporation aggregate, as an attachment does not 
lie against it, a distringas is the first process. This writ is directed 
to the sheriff, commanding him to distrain the lands, goods, and chattels 
of the corporation. If this writ is not effectual, an alias distringas^ and 
after that a pluries distringas, and then, if necessary, a sequestration, 
are severally issued. The sequestration will not be discharged until 
the corporation has done what is required, and paid the costs of the 
proceedings. 

If a bill is filed against husband and wife, and the wife neglects to 
appear, the process is issued against the husband alone. 

Where no account, payment, conveyance, or other direct relief 
is sought against a party to a suit, the plaintiff need not, unless he 
please, require such party (not being an infant) to appear to and 
answer the bill ; and if he does require such appearance, it is at the risk 
of costs. But he may serve such party (not being an infant) with a 
copy of the bill, omitting the interrogating part ; and the bill should 
pray, that such party, on being served with a copy of the bill, may be 
bound by all the proceedings in the cause. A memorandum of such 
service must be entered at the Record and Writ Clerks Office. If 
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the defendant having been served with a copy of the bill, and a memo- 
randum of such service being duly entered, shall not within the proper 
time enter an appearance, the plaintiff will be at liberty to proceed in 
the cause as if the party served were not a party thereto ; and the party 
so served will be bound by all proceedings in the cause, in the same 
manner as if he had appeared to and answered the bill. But if a de- 
fendant who has been so served with a copy of the bill wishes to have 
the suit prosecuted in the usual way against him, he must enter his ap- 
pearance in the ordinary way within the time limited by the orders of 
the court (J. e. if he is resident within twenty miles from London within 
four days, or if above that distance within eight days, from the day of 
service of the subpoena) ; and when such appearance has been entered, 
the plaintiff must proceed in the suit in precisely the same manner as 
if the defendant had appeared to the ordinary subpoena, but the de- 
fendant will be liable to pay the costs occasioned by such appearance. 
If a party who has been served with such a copy of the bill wishes to 
have notice of the proceedings in the suit, but not to have it otherwise 
|)rosecuted against himself, he may enter an appearance in this form : — 
“ The defendant A, D, appears to the bill for the purpose of being 
served w ith notice of all proceedings therein.^^ He will then be entitled 
to be served with notice of all subsequent proceedings in the cause, 
and to appear thereon; but he must pay all costs occasioned by such 
appearance ; and he must obtain the leave of the court before entering 
such appearance, if the oidinary time for appearing to the bill has 
expired. 

If no account, payment, or conveyance, or oilier relief is sought 
against a party, but the plaintiff nevertheless requires such party to 
apjiear to and answer the bill, he will, unless the court order otherwise, 
have to pay to the defendant all costs incurred by him in appearing to 
and answering the bill, and in all proceedings consequential thereon. 

III. Of Compelling ax Answer, and Taking a Bill pho coj^fesso. 

If the defendant has appeared to the bill, and omits to j)ut in his 
answer witliin the proper time after such appearance (that is, eight 
weeks from the day of appearance, whether the cause be a town or 
country cause, unless he has obtained an order for further time to> 
answer), the plaintiff is entitled to issue an attachment against him. 
This attachment is executed and returned in the same manner as an 
attachment for non-appearance. 

If the sheriff attaches the defendant, but accepts bail, or keeps liim 
in bis own custody, the plaintiff should move for a messenger to bring 
the defendant to the bar of the court ; and if, wdieri there, lie refuses to 
put in an answer, he will be committed to prison. Then, in order 
to get the bill taken p7*o confesso against the defendant, the plaintiff 
should move that a habeas corpm cum causis may issue, directed to the 
marshal of the Queen’s Prison, to bring the defendant to the bar of 
the court ; and upon the return of this writ, if the defendant shall not 
have put in his answer, the court will order the bill to be taken pro 
coihfesso (or as true) against the defendant. 

If the sheriff returns, 1 have attached the within-named A. B., 
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whose body remains in his majesty's gaol of or if the defendant 

is in prison, and the attachment is so returned, the plaintid should, 
immediately upon being apprised of the fact of the defendant being 
in custody, move for a habeas corpus cum causis. Under this writ the 
plaintiff is brought to the bar of the court ; and the plaintiff may then 
apply that the defendant (if he refuse to put in his answer) be sent to the 
Queen’s Prison, and proceed to take the bill pro cotifesso against him, 
as in the case of a defendant brought up by a messenger and committed 
to the Queen's Prison. 

If the sheriff returns non est inventus, the court will (upon the 
plaintiff complying with the forms mentioned in the 1 Wra. IV. 
c. 36,) order the serjeant-at-arms to apprehend the defendant and 
bring him to the bar of the court ; and if the defendant is not taken 
and does not answer, the plaintiff may obtain an order for a seques- 
tration, and take the bill pro confesso. 

The. proceedings above detailed are in conformity with the 1 Wm. IV. 
c. 36, which materially shortened the process of the court in cases 
of contempt. Under the old practice it was necessary, before the 
bill could have been taken pro confesso, for the plaintiff to move 
that the defendant be brought to the bar of thcT court by habeas corpus ; 
then that he be committed ; and if he still refused to answer, four 
successive writs, called a habeas corpus, an alias habeas corpus^ a 
pluries habeas corpus, and an alias pluries habeas corpus, were issued 
against him. 

The process consequent upon the sherifFs return non est inventus 
against a defendant for not answering, is now different from what it 
was as formerly established under the 1 Wm. IV. c. 36. Aecording 
to the present practice of the court, upon a return of this kind, and upon 
affidavit made that due diligence has been used to ascertain where the 
defendant was at the time of issuing the writ, and that the person suing 
forth the writ verily believed at the time of suing forth the same that 
the defendant was in the county into which such writ was issued, the 
plaintiff is entitled to a writ of sequestration, in tlie same manner as he 
was previously entitled to such writ upon tlie like return made by the 
serjeant-at-arrns. The plaintiff will then be in a situation immediately 
to obtain an order to take the bill pro confesso against tlie defendant. 

The plaintiff must cause the defendant to be brought to the bar 
of the court within thirty days from his being taken into custody 
for contempt, or within ten days if in the custody of the serjeant-at- 
arms or of a messenger of the court ; otherwise the defendant will he 
entitled to his discharge, and that without payment of the costs of tl)e 
contempt, which will fall upon the plaintiff. If, however, flie last of 
such thirty days or ten days respectively happen out of term, he may 
be brought up within the Ifirst four days of the next term. 

If a defendant, upon being brought before the court for a contempt 
in not putting in his answer, swears that he is unable by reason of 
poverty to employ a solicitor to put in his answer, the court will refer 
it to a master to inquire into the truth of the allegation, and report 
thereon to the court. 

The process necessary to be gone through in order to take a bill 
pro confesso has recently been very much curtailed. According to 
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the present practice of the court, where a defendant shall appear to a 
bill, but shall not put in his answer in proper time, and the plaintiff 
shall be unable (using due diligence) to procure a writ of attachment 
to be executed against such defendant by reason of his being out of the 
jurisdiction of the court, or being concealed, or for any other cause, 
such defendant will be deemed to have absconded to avoid the process 
of the court ; and in cases where such defendant shall have appeared, 
the plaintiff may serve upon the defendant’s solicitor if he defends by 
a solicitor, or upon the defendant himself if he defends in person, a 
motion to take the bill 'pro confesso against the defendant ; and the 
court, if satisfied that the defendant is to be deemed to have absconded, 
and that no answer has been filed, may order the bill to be taken pro 
(oiifesso against him. And in cases where an appearance has been 
entered by the plaintiff for the defendant, and he shall not afterwards 
aj)pcar, the plaintifl' may give notice in the London Gazette of a motion 
to take the bill pro covfesso against him ; and the court, upon being 
satisfied that the defendant ought to be deemed to have absconded, and 
that notice of the motion has been duly inserted in the Gazette, may 
order the bill to be taken confesso against him. 

In order to compel the answer of a peer or person having privilege 
of parliament, or to take the bill pro confesso against him, the plaintiff 
should obtain orders for a sequestration nisi and a sequestration abso- 
lute ; and upon obtaining the last order, the plaintiff asks that the 
clerk of records and writs may attend at the hearing of the cause with 
the record of the plaintiff’s bill, in order that the same may be taken 
pro confesso against the defendant. The cause is then set down foi 
hearing, and tlie bill taken pro confesso. 

Ill the case of an infant, steps similar to those already pointed out, in 
case of his not appearing to the bill, must be taken. 

In the case of a corporation, the plaintiff proceeds as before stated 
in the case of non-appearance ; and upon the return of the sequestra- 
tion, tlie bill is taken pro confesso. 

If the defendant is a person of unsound mind, not found so by inqui- 
sition, the plaintiff may either issue an attachment in the usual way, or 
procure the same to be returned specially, and, upon the certificate of 
a medical man, ask that one of the solicitors of the court may be ap- 
pointed guardian to the defendant, and answer the bill and defend the 
suit on his behalf; or, without issuing* an attachment, he may apply 
in the first instance to the court, upon a like affidavit, for the same 
purpose. 

In the case of a feme covert, the process issues against the husband 
alone. 

A defendant in custody for a contempt, either for not appearing or 
not answering, upon performing the act required of him and paying the 
costs of the proceedings occasioned by his conduct, clears his contempt, 
and is entitled to his immediate discharge. 

No decree made under the 1 Wm. IV. c. 36, in any of the above-men- 
tioned cases where the practice there pointed out is followed, will be 
binding upon any person who at the time of its being made was out of 
the realm or had absconded, if such person shall, within seven years after 
the making of the decree, return or become visible, and, upon being 
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served with an office copy of the decree, shall within six months peti- 
tion for a rehearing of the cause. And the act will not make good 
any proceeding against any person beyond sea, unless it shall appear 
to the court that such person had been in England within two years 
next before the subpoena in the suit had issued against him. 

By the practice of the court as it stood until very recently, a plaintiff 
had no power, in cases in which the defendant was obstinate, and 
refused after appearance to put in his answer, to proceed with the cause 
in any other manner than by procuring the bill to be taken pro con- 
fesso against him. But in many cases it may be desirable for the 
plaintiff, upon a defendants neglect or refusal to answer, to proceed 
with the cause in the same manner in which he might have proceeded 
with it if the defendant had answered ; and accordingly, by the practice 
as it now stands, if, after the expiration of the time allowed, the defend- 
ant shall not have pleaded, answered, or demurred, the plaintiff may file 
a note, called a iravernng notCj to the following effect: — The plaintiff 
intends to proceed w ith his cause as if the defendant had filed an answer 
traversing the case made by the bill, and the plaintiff had replied to such 
answer and served a subpoena to rejoin,” that is, as if the cause had 
been brought to issue in the ordinary way. Notice of this note having 
been filed should be served upon the solicitor of the defendant, if he 
defends by a solicitor, or upon the party himself if he defends in person. 
When the notice has been so served, the plaintiff may proceed to ex- 
amine his witnesses, and give rules to pass publication, and set his cause 
down for hearing, just as he might have done if the cause had bccui 
brought to issue in the ordinary way ; and after the notice has been so 
served, the defendant cannot, without special leave of the court, plead, 
answer, or demur to the bill. 

IV. Of the Defence to a Bill. 

There are four ways in which a suit may be defended ; viz. by de- 
murrer, plea, answer, or disclaimer; and all or any of these modes of 
defence may be joined, provided each relates to a separate and distinct 
part of the bill, 

1. Of a Demurrer . — Whenever any ground of defence is apparent 
on the bill itself, either from matter contained in it, or from defect in 
its frame, or in the ease made by it, the proper mode of defence is by 
demurrer. By this the defendant demands the judgment of the court 
whether he shall be compelled to answer the bill or not. 

The following appear to be the principal grounds for a demurrer: 1. 
That the subject of the suit is not within the jurisdiction of a court of 
equity. 2. That some other court of equity has the proper jurisdiction. 
3. That the plaintiff is not entitled to sue alone by reason of some per- 
sonal disability; as being an infant, married woman, idiot or lunatic. 
If a married woman wishes to demur alone^ that is, separate from her 
husband, she must obtain an order for that purpose. 4. That the 
plaintiff has no interest in the subject, or no title to institute a suit con- 
cerning it. 5. That he has no right to call on the defendant concerning 
the subject of the suit. 6. That the defendant has not that interest in 
the subject which can make him liable to the claims of the plaintiff. 
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7. That the plaintiff is not entitled to the relief ho prays. 8. That the 
bill is insufficient to answer the purposes of complete justice, or Iz 
otherwise defective in form, or for want of parties. 

A demurrer may be either to the whole or to a part of the bill. If 
it is not to the whole bill, it should clearly express the particular parts 
demurred to. If a demurrer is to the whole bill, and is allowed or 
held by the court to show a sufficient reason why the defendant should 
not answer the bill, it generally puts an end to the suit; but the court 
will sometimes allow the demurrer, and at the same time give the 
plaintiff leave to amend his bill upon payment of costs. A party may 
put in separate demurrers to separate and distinct parts of a bill, for 
separate and distinct causes; but he cannot demur and plead, or 
demur and answer, to the same part of the bill, 

A demurrer ought not to be argumentative. If it be what is termed 
a sj)ealiing demurrer ; that is, if any fact is introduced which is neces- 
sary to support the demurrer, it will be overruled. If a demurrer 
has been filed, and, when it comes on to bo heard, the counsel for the 
party demurring assign another cause of demurrer besides that in the 
demurrer filed, that is called a demurrer ore terms. 

Twelve days (that is, twelve office days) and no more are allowed, 
exclusive of the day of appearance, for putting in a demurrer only to 
an original, amended, or supplemental bill, or a bill of revivor; except 
in injunction causes, to which the defendant must demur within eignt 
days after appearance. If the last day happens on a Sunday, the 
Sunday is not reckoned in the computation of the time. 

A demurrer is drawn and signed by counsel, and, being engrossed 
on unstamped parchment, is filed by the defendant’s solicitor. It need 
not be signed by the defendant, and is not put in upon oath. 

Under the practice of the court as it stood until very recently, either 
the plaintiff* or the defendant might set down the demurrer for argu- 
ment. Generally this was done by the plaintiff; but there was no 
fixed time within which he was bound to set it down. This was fre- 
quently productive of great hardship to the demurring party, unless 
he availed himself of his privilege of setting it down. But now, if 
the plaintiff does not, within twelve days from the expiration of the 
time allowed the defendant for filing the demurrer, set it down for 
argument, the demurrer if to the whole bill will be held sufficient, and the 
plaintiff be considered to have submitted thereto; and where the de- 
murrer is to part only of the bill, if the plaintiff does not set it down 
for argument within three weeks from the expiration of the time allowed 
for filing it, it will be held sufficient, and the plaintiff be considered aa 
having submitted to it, and in both cases be liable to all the costs of 
the suit. 

If the demurrer is allowed, the plaintiff pays to the defendant the 
taxed costs thereof; and if the demurrer is to the whole bill, the further 
taxed costs of the suit also, though this is in the discretion of the courts 
If the demurrer is overruled or not allowed, the defendant pays to the 
plaintiff the taxed costs occasioned thereby, unless the court order the 
contrary. 

When a demurrer is disallowed, and the plaintiff requires an answer, 
he will be entitled to enforce it by the process already pointed out for 
that purpose. 
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Until recently, when a demurrer was over-ruled, the defendant had 
a right, indeed was compellable, to put in an answer to the bill, and 
thus had an opportunity of making an entirely new defence. But 
now, when a demurrer to the whole bill is over-ruled, the plaintiff, if 
he does not require an answer from the demurring party, may file a 
traversing note in the manner already pointed out, unless the court 
shall, on over-ruling the demurrer, give the defendant leave to plead, 
answer, or demur; and in such case, if the defendant shall not plead, 
answer, or demur within the time limited by the court, the plaintiff 
may, at the expiration of such time, file the note; and he may then 
proceed to examine his witnesses, file rules to pass publication, and 
proceed in the same manner to a hearing of the cause, as if the cause 
nad been brought to issue in the ordinary way. 

2. Of a Plea, — A plea has been described as a special answer, 
shewing or relying upon one or more things as a cause why the suit 
should be either dismissed, delayed, or barred. 

Pleas are of three kinds; viz, 1. To the jurisdiction of the court; 
2. To the person of the plaintiff or defendant; and 3. In bar. of 
the suit. 

In a plea to the jjurkdiction of the court, it must be shewn what 
other court has jurisdiction. 

A plea to the person of the plaintiff may shew that he is disabled to 
sue, as being outlawed, excommunicated, a popish recusant convict, or 
attainted in a praemunire or of treason or felony, an alien, or that the 
plaintiff is incapable of instituting a suit alone. 

Pleas in bar are either of matters of record, as a decree or order ot 
the court, by which the rights of the parties have been determined in 
another suit depending in the same or some other court of equity 
(though not necessarily between the same parties) for the same cause; 
or they are matters in pais only, as. a stated account, award, release, 
will, conveyance, or a statute (as the Statute of Limitations or the 
Statute of Frauds) which may be a bar to the plaintift” s demand. 

All the facts necessary to render a pica a complete equitable bar to 
the case made by the bill should be clearly, distinctly, and, generally 
speaking, positively averred. 

A defendant may plead that the plaintiff is not the person he pre- 
tends to be: this is termed a negative plea. As, if a plaintiff sues as 
heir or administrator, it may be pleaded that he is not heir or adminis- 
trator, and the defendant need not shew by his plea who is heir or 
administrator. 

Generally speaking, a double plea, that is, where two defences are 
offered to the same matter, is bad. 

If two persons have an equal claim to the protection of the court, a 
court of equity will not interfere on either side. If, therefore, a bill be 
filed against a purchaser of an estate by a person alleging a title to 
such estate, and praying that the purchase may be set aside, a plea by 
the purchaser that he purchased the estate for a valuable consideration 
without notice of the plaintiff's title, will be a good bar to the suit. 

A defendant may also, by plea, protect himself from answering the 
bill if the so doing would subject him to any pains or penalties; but he 
must set forth in his plea by what means he would be so liable. But 
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if the plaintiff is competent to waive the pains and penalties, and does 
so by the bill, the defendant cannot plead such liability in bar to the suit. 

If a bill be defective for want of parties, it may be taken advantage 
of by plea as well as by demurrer, 

A plea may be either to the whole bill, or to part only. If it does 
not go to the whole bill, it must clearly express to what part of the 
bill it is meant to extend. If it is to a part of the bill only, and there 
is an answer to the rest, the latter is expressed to be an answer to 
so much of the bill as is not before pleaded to, and not as waiving the 
plea. Sometimes a plea is coupled with an answer, merely to support 
it. In this case the jinswer is stated to be made for that purpose, not 
as waiving the plea. 

A plea may be amended; but a special application to the court is 
necessary for such purpose. 

A defendant is allowed, after appearance, eight weeks to plead to an 
original bill; but to a bill for an injunction to stay proceedings at law, 
he must plead within eight days after appearance. 

If the defendant live twenty miles from London, he may sue out a 
declimus to take his plea, on giving tw^o days notice in writing to the 
plaintiff's solicitor if he sues by a solicitor, or to the plaintiff himself if 
ho sues in person, to give commissioners’ n mes to see the same taken ; 
and on the plaintiff's default, the defendant will be at liberty to sue out 
the same directed to his own commissioners. If he reside not less than 
four miles from Lincoln's Inn Hall, and is unable by reason of illness 
to travel from home, he is also, upon affidavit thereof, entitled to such 
dedimns^ on notice being given as above mentioned. 

All pleas (except those to the jurisdiction of the court, in pais, to the 
disability of the plaintiff, and those which are taken by dedimus, 
where the defendant resides in the country) must be signed by counsel. 

If a plaintiff intends to dispute the validity of the plea, he should not 
reply to it before it comes on to be argued, because by so doing he is 
considered to admit that it is good. 

If the plaintiff consideVs the plea good, he may, upon payment of 
20.S*. costs, submit to the same, and obtain an order to amend his bill. 

If a plea be set down for hearing, and then the plaintiff decline to 
argue it, but desire leave to amend his bill, the validity of the plea is 
thereby admitted, and the plaintiff must pay to the defendant 61 . costs. 

If, upon argument, a plea is allowed, the plaintiff must pay the de- 
fendant the taxed costs thereof; and if the plea is to the whole bill, the 
further taxed costs of the suit also, unless the plaintiff undertakes to 
reply thereto; when the costs will be reserved, unless the court shall 
(as it sometimes will, on over-ruling a plea) order it to stand for an 
answer, with liberty to the plaintiff to except thereto. 

If a plea to an original bill has been over-ruled, the defendant cannot 
file another plea, or a demurrer, without a special order. 

If a plea is to the whole or part of the bill, it will be held good to 
the same extent, and for the same purpose, as a plea allowed upon 
argument, unless the plaintiff, within three weeks from the expiration 
of the time allowed for filing such plea, causes the same to be set down 
for argument; and the plaintiff will be held to have submitted to the 
plea. Therefore, if the plaintiff does not set down the plea within the 

6 0 
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time specified, the defendant will be entitled to the same benefit of it 
as he would have been entitled to if the plea had been set down and 
argued and allowed. 

3. Of an Aymver , — An answer is the general defence to a bill in 
equity. Its principal end is to supply proofs of the matters necessary 
to support the plaintiff’s case. According to the practice as it stood 
until very recently, a defendant who submitted to answer the bill was 
bound to answer either by stating his ignorance or knowledge of all the 
facts stated in the bill, and thus the answer was frequently loaded with 
a quantity of matter which only tended to increase the costs of the 
parties. But now a defendant is not bound to answer any statement or 
charge in the bill, unless he is specially and particularly interrogated 
tlicreto; and he is not bound to answer any interrogatory in the bill, 
except those which he is required to answer; and if he does answer any 
statement or charge in the bill to which he is. not interrogated, only by 
stating his ignorance of the matter so stated or charged, such answer 
will be considered impertinent. But if he is called upon to answer any 
interrogatory, and he is ignorant as to the matter to which it relates, Ik? 
is bound to state such his ignorance in the answer. An answer must 
not be argumentative ; and if it be short and delusive, and put in merely 
for the purpose of preventing an attachment, it will be taken off the 
file, and considered as no answer. So if the plaintiff be misnamed in 
the answer, it will be taken off the file. An answer must not contain 
any scandalous or impertinent matter. It is impertinence in an answer 
to set out all the items of a tradesman’s bill, if not called for. Nothing 
that is relevant will be deemed scandalous. If a defendant should 
unknowingly mis-state or misrepresent any fact in his answer, the 
practice of the court is, upon application by the party, to allow him to 
file a supplemental answer in order to correct such mis-statement. 
For this purpose a notice of the intended application must be given 
to the opposite party ; and the defendant must make an affidavit, that 
v/hen he put in his answer he did not know the circumstance upon 
whicli he applies, or any other circumstance upon which he ought to 
have stated the fact otherwise than he has stated it in his answer. 

A defendant, after appearance, is allowed eight weeks to put in his 
answer to an original bill ; but, in a cause for an injunction to stay 
proceedings at law, the defendant must put in his answer within eight 
days after appearance, or the plaintiff will be entitled, as of course, to 
such injunction. 

The answer must be signed by counsel, unless taken before commis- 
sioners, as in cases where the defendant resides more than twenty 
miles from London. It must also be signed by the party whose answer 
it is, and sworn to and signed by him, unless the plaintiff consents that 
it be taken without oath or signature, which is usually done in 
amicable suits. 

A peer of the realm answers, upon his honour, and not upon oath. 
A Quaker puts in his answer upon his affirmation. A Jew is sworn 
upon the Pentateuch. A foreigner may put in his answer in his 6wn 
language ; but a sworn translation must also be filed with it. A cor- 
poration puts in an answer without oath, under the corporation seal. 
An infant puts in his answer by his guardian, who is sworn to it; 
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but the infant, un coming of age, has a right to put in a new answer, 
stating a different case. A married woman may in some cases put in 
her answer separate from her husband by the leave of the court. And 
if a husband and wife put in a joint answer, the admissions will not 
be considered as evidence against the wife, it being taken to be the 
answer of the husband alone. A person of unsound mind, not found 
so by inquisition, puts in his answer by a guardian assigned to him by 
the court for that purpose. 

All answers taken in London or within twenty miles thereof must 
be sworn before one of the masters in ordinary in chancery ; they are 
usually sworn at the public office in Southampton Buildings. 

The mode of taking an answer in a country cause is similar to that 
before stated in the case of a plea. An answer taken by commission in 
the country may be sworn before any clerk of records and writs, or 
before the clerk of enrolments, as occasion may require for the better 
dispatch of business. 

4. O/^ a disclaimer . — If a defendant renounces all right, title, and 
interest to the matter in demand by the plaintiff’s bill, he must put in 
what is termed a disclaimer, and generally accompany it with an answer.' 
A disclaimer is put in upon oath. When a defendant disclaims, the 
court will dismiss the bill as against him with costs ; but a defendant 
'jannot, by disclaimer, deprive the plaintiff of the right of requiring a 
full answer from him, unless it is evident that the defendant ought not, 
after such disclaimer, to be retained as a party to the suit.^ 

V. Exceptions to Defendant’s Answer. 

If the plaintiff considers that the answer of the defendant is insuf- 
ficient, or that it contains scandalous or impertinent matter, he takes 
what are termed exceptions to it. These are allegations, stating 
the particular points or matters in the bill which the defendant has not 
answered, and, in cases of scandal or impertinence, the particular pas- 
sages which are considered scandalous or impertinent. They are signed 
by counsel. 

In all cases, whether the answer be filed in term time or in vacation, 
the plaintiff is allowed two lunar months® to deliver exceptions to such 
answer ; and if the exceptions are not delivered within that time, the 
answ^er will thenceforth be deemed sufficient, and the plaintiff will not 
he allowed to disturb it. This, how^ever, relates to exceptions for 
insufficiency only.^ 

A defendant is allowed eight days after the delivery of the exceptions 
to determine whether he will submit to answer them or not. If he 
submit to answer them, he signifies the same by handing a note to 
that effect to the plaintiff’s clerk in court, and paying him 20^. costs. 
And if he is not in contempt, or has not consented to a serjeant at 
arms, but has submitted to answer the exceptions before an order to 

‘ If a party has disclaimed in i^fnorance between the last seal after Trinity Term and 
of his rightSy and is desirous of getting rid of the first seal before Michaelmas Term, and 

effect of the disclaimer, see, ns to the between the last seal after Miehaelmas Term 
course to bo pursued, Sedden v. Lidiard, 1 and the first seal before Hilary Term, is not 
Uuss & Myl. 110. reckoned. 

» With respect to computation of time, » See Bradbury v. Booker, 4 Sim. 325, 

Wc may observe, that the time which occurs 
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refer the same is obtained, he will be entitled^ without an order, to four 
weeks to put in a further answer; but if the order is obtained prior to 
submission, then the time for putting in the further ai.swer will be 
fixed by the master. If the defendant is desirous that the time so 
fixed should be extended, he must apply to the court before such time 
expires.' Formerly the time for answering &c. might be extended, by 
obtaining orders for time ; but now this cannot be done unless under 
special circumstances, and any apjdication fur this purpose must be 
made to the master, in whose discretion it is to grant or withhold the 
privilege. If he grant it, it is generally upon condition that the party 
applying shall consent to a serjeant at arms going against him if he 
omit to put in his answer by the time limited by the master. 

If the exceptions are for insufficiency, and are not submitted to, the 
plaintiff may, at the expiration of eight days after the exceptions are 
delivered (but not before, except in in junction causes) refer such answer 
for insufficiency, that is, obtain an order for referring the answer to the 
master for his determination as to the sufficiency, who, in so doing, will 
consider the relevancy or materiality of the statement or question l o- 
^ferred to. If he do not refer the same within the next six days, he w ill 
be considered as having abandoned the exceptions, and in such case 
the answer will be deemed sufficient. 

If the answ er is referrcMl for insufficiency, or for scandal or ini])orti- 
nence (in which latter case the order of reference must be obtaiiu'd 
within six days after the delivery of the exceptions), the order will 
be considered as abandoned, unless the party obtaining it procure the 
master^s report 'within a fortnight from the date of the order, or 
unless the master shall within the fortnight certify that a furtlu;r time 
(to be stated in his certificate) is necessary in order to enable Iiim 
to make a satisfactory report; and if the report be not obtained vvithin 
such further time, the ord(jr will be considered as abandoned. 

If the defendant, after his answer has been proved insufficient, puts 
in a second answer to the bill, and the plaintiff considers it also insuffi- 
cient, he must not take fresh exceptions to such answer, but must, within 
three wrecks after it is filed, refer the same upon the old exceptions, 
that is, the exceptions that were taken to the first answer; otherwise 
such answer will thenceforth be deemed sufficient. The same course is 
to be pursued as to a third answer, if it also be insufficient. 

If the master report the third answer insufficient, the defendant 
will be examined before the master upon interrogatories to the points 
reported insufficient, and will stand committed until he shall have per- 
fectly answered such interrogatories. 

When an answer is referred to the master for scandal or impertinence, 
the master is directed, by the order of reference, to expunge any 
scandalous or impertinent matter which he shall certify to be contained 
in such answer; but he will not do so until the expiiation of four days 
from the filing of his report, in order that the adverse party may have 
an opportunity of excepting to it. 

If either party is dissatisfied with the master’s report, he may take 
exceptions to it ; and the validity of sucli exceptions will be decided 
by the court. If the court confirm the master’s report, the defendant 
must, within four weeks, or the time limited by the master, ns the case 
^ Sue Wheat v. Graham, 5 Birn. 570. 
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may bo, put in a further answer: and if he omit to do so, he will he 
considered guilty of a contempt, and be dealt witli accordingly. 

The party excepting to the master’s report must deposit 10/., which 
will be paid to the adverse party if the exceptions are overruled; and in 
such case the party excepting will have to pay the further taxed costs 
occasioned by such exceptions, unless the court shall otherwise tOrder ; 
but if he partially succeed in his exceptions, the deposit will be dealt 
with, and the costs paid, as the court shall direct. The master may, in 
reporting upon exceptions to an answer referred to him for insufficiency, 
certify by whom and in what proportions the costs of any such ex- 
ceptions and of the reference thereon ought to be borne; and when 
the general costs in the cause are taxed, regard will be had to this 
certificate, and the costs allow^ed to either party will be taxed and 
apportioned accordingly. 

VI. Of Amending the Bill. 

If the master reports the answer to be sufficient, the plaintiff must 
consider (if still determined to bring the cause to a hearing) how he 
can best strengthen his case by amending the bill, or otherwise pro- 
ducing evidence in support of the case made thereby. If th*e plaintiff 
conceives, from any matter offered by the defendant’s defence, that his 
bill is not j)roperly adapted to his case, he may obtain leave to change 
the form of it by amending his bill. 

If tin? party amending wishes to introduce new matter, whether it 
occurred to himself before the defendant answered, or was disclosed 
by the answer, such new matter, in order to be a proper subject for 
anicndmcuit, although ^/^sro^;em/ since the filing of the bill, must have 
imppened before the bill was filed, otherwise it mus^t be made part of 
the plaintiff’s case by a supplemental bill. 

Before the answer of the defendant comes in, the plaintiff may 
amend his bill as often as he pleases; and after the answer has been 
filed, lie is entitled (how often soever he may have previously amended) 
to one order for leave to amend his bill. 

But no further leave to amend will be granted after the answ^er 
has been filed, unless the court is satisfied by affidavit made by the 
plaintiff and his solicitor (or by the solicitor alone, if the plaintiff 
is abroad, or otherwise unable to join therein) that the draft of the in- 
tended amendments has been approved, by counsel, and that they are 
not made for the purpose of delay or vexation, but because they are 
material to the plaintiff’s case. This order must be obtained within 
six weeks after the answer, if there is only one defendant, or after the' 
last of the answers, if there are two or more defendants. 

The name of a defendant may be struck out of a bill by amendment 
at any time before he has answered ; but if he has appeared to the bill, 
it can only be done upon payment of his costs of the suit. The name 
of a co-plaintiff, if his evidence is required, may also be struck out of 
the bill by amendment. Parties may be added to a bill by amendment, 
at any stage of the cause before it comes to a hearing. 

If a demurrer or plea has been filed, the bill may be amended upon 
[jayment of 20,?. costs ; but the order must be obtained before the plea 
or demurrer is set down, otherwise taxed costs must be paid. 
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The plaintiff, on obtaining an order for leave to amend a bill, must 
undertake to amend within three weeks from the date of the order; 
otherwise the order will be void. 

If an order to amend be irregularly obtained, it will, as to the pro- 
gress of the suit, be treated as a nullity. The irregularity, however, 
may be waived by the other- party accepting the costs of the amend- 
ment (20s.) ; and the parties may consent to or perniit an amendment 
which is not strictly conformable to the practice of the court. 

A defendant who has answered the original bill must, if required to 
answer the amendments, be served with a subpenna to answer the 
amended bill (service of which on the clerk in court is good service) ; 
but those defendants who have appeared but not put in their answers to 
the original bill need not be served with a subpmna. New defendants 
who are added by amendment must be served personally, and are en- 
titled to be treated in all respects as original defendants. 

If a plaintiff amends his bill, and requires a further answer to it, a 
defendant is allowed, after appearance, and without obtaining any 
order for the purpose, five weeks to plead, answer, or demur, not de- 
murring alone. But if he intends putting in a demurrer, he must do 
so within 'twelve days after appearance. The answer of a defendant 
to an amended bill may be enforced in the same manner as to an 
original bill. 

If the plaintiff amends his bill otherwise than by an alteration of 
names, dates, or sums, or the correction of mere clerical errors, though 
he may not require a further answer, the defendant is allowed eigljt 
days to consider whether it is necessary for him to answer the same ; 
at the end of which time the plaintiff is at liberty to file a replication, 
or set down the cause for hearing, unless the defendant shall have 
previously served an order for time to answer, or taken out and serve d 
a warrant for time to answer the amended bill, in which case the master 
may allow the defendant such time for the purpose as he shall think fit. 

An order for amending a bill for the purpose of rectifying any cle- 
rical errors in names, dates, or sums, may be obtained upon motion 
or petition, without notice. 

If a bill has been amended after answer, and the defendant stands 
out, after all the several processes of contempt for want of an answer 
to the amended bill, it may be taken pro confesso generally, not- 
withstanding the answer to the original bill; and this not as to the 
amendment only, but as to the whole bill. 

If a plaintiff has filed a replication, and afterwards wishes to amend 
his bill otherwise than by adding parties, he cannot withdraw his repli- 
cation for that purpose without a special order made upon application 
to a master, who will require to be satisfied that the matter of the pro- 
posed amendment is material, and that it could not wdth reasonable 
<liligence have been sooner introduced into the bill. 

The amendments are incorporated wdth the original bill, and form 
with it one record; but if a bill is amended after a full answer has 
been put in, it is necessary to sue out a fresh subpoena to answer. After 
a cause is set down, no new charges can be introduced into a bill ; nor 
can any material fact be put in issue, which w^as not so in the cause 
before. Neither can the prayer of the bill be materially varied. 



Amending the Bill. 1095 

VII. A Supplemental Bill, Bill of Revivor, &c. 

1. Of a Supplemental Bill . — ^The object of a supplemental bill is to 
supply the defects of former proceedings, where this cannot be done by 
amending the bill. If any event happens subsequently to the time of 
filing the bill, which gives a new interest in the matter in dispute to any 
person not a party to the bill, as the birth of a tenant in tail, the defect 
thus occasioned in the suit having occurred since the filing of the bill 
cannot be supplied by amending it, but a new bill, termed a sup- 
plemental bill, must be filed for that purpose. If a fiat in bank- 
ruptcy issues against any party to a suit, or he is discharged as an 
insolvent debtor, his interest in the subject of the suit having (unlf 3 ss he 
be a trustee) passed to his assignees, it is necessary that they should be 
made parties to the suit. This is done, in case of a sole plaintiff be- 
coming bankrupt, by the defendant moving, upon notice served on the 
assignee of the plaintiff, that the assignee may file a supplemental 
bill within a given time (usually a fortnight), or that the bill may be 
dismissed without costs. * Or if the bankrupt were one of several 
plaintiffs, the defendant may move to dismiss the bill for want of prose- 
cution. If the interest of a sole plaintiff suing en autre droit entirely de- 
termines by death or otherwise, and the property thereupon passes im- 
mediately to another under the same title, the suit may be continued by 
a supplemental bill. If one creditor, who has filed a bill on behalf of 
himself and the other creditors, dies, another creditor may obtain an 
order to file a supplemental bill,^ if th<i representatives of the deceased 
creditor do not revive tlie bill within a limited time. If a supplemental 
bill states facts which, though they happened subsequently to the filing 
of the original bill, are immaterial as facts, it is demurrable. 

A defendant is entitled, without order, to eight weeks after appear- 
ance, to plead, answer, or demur (not demurring alone), to any sup- 
plemental bill. If he intends to demur to the bill, he must do so 
within twelve days after appearance; and in causes for an injunction 
to stay proceedings at law, he must plead, answer, or demur within 
eight days after appearance, or the plaintiff* will be entitled as a matter 
of course to the injunction. 

A supplemental bill should state the original bill and the proceed- 
ings thereon; although this is not necessary unless the special circum- 
stances of the case require it. The event by which the supplemental bill 
has been rendered necessary should be stated. 

2. A Bill of Bevwor . — If any of the ptirties to a suit who are material 
parties and concerned in interest die, the suit is said to abate; and in 
order to restore the suit to its original state, and enable the court to 
make a proper decree, it is necessary to have the representatives of 
such parties before the court : for which purpose a bill termed a hill 
of revivor must be filed. If, however, the interest of a party dying so 
determines that it can no longer affect the suit, and no person becomes 
entitled thereupon to the same interest (as in the case of a person tenant 
for life, or having a temporary and contingent interest), or if no claim 
can be made against the representatives of the party dying the suit is 

1 Randall v. Mumford, 18 Ves. 424 ; * Caddick v. Masson, 1 Sim. 501. 

Porter v. Cox, 5 Mad. 80. ® Dixon v. Wyatt, 4 Mad. 392. 
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not thereby abated. But if the party be the sole plaintiff or defendant, 
his death entirely abates the suit. If a feme sole plaintiff meiYrie^y 
tlie suit is said to abate, and it is necessary that her husband should 
be made a party to it: this is done by a bill of revivor. But the 
marriage of a female defendant does not produce this effect; it only 
becomes necessary to name the husband as well as the wife in all sub- 
sequent proceedings. If husband and wife are defendants to a suit, 
and both answer, and the husband dies, the suit does not thereby abate. 
So if husband and wife are plaintiffs in her right. The death of one 
of two plaintiffs tenants in common abates the suit, and his represen- 
tatives ought to revive it. The bankruptcy or insolvency of a plaintiff 
or defendant is not an abatement of the suit, but merely causes a defect 
as to parties, which may be remedied in the manner above mentioned. 
The death of one relator, w^here there is more than one, does not 
affect the proceedings ; but if all the relators die, an order of the court 
must be obtained for a new relator to he inserted, before the suit can 
be proceeded with. 

The bill of revivor should state the pleadings in the original suit, 
though this is not necessary unless the circumstances of the case 
require it; and it should shew the nature of the abatement, and the 
right of the party filing the bill to revive. If the abatement has been 
caused by the death or change of interest of any one of the plaintiffs, 
and his representatives jointly with the other plaintiffs, or if there be 
only one plaintiff, then if his representative alone files a bill of revivor, 
all the defendants to the original bill must be made parties to the suit, 
and be served with subpeenas to answer. If there is more than one 
plaintiff, and on the death of any one of them the others are in a situa- 
tion to revive the bill against his representatives, making them defend- 
ants, it is not usual to make the defendants to the original bill parties to 
the bill of revivor. So if the suit abates by the death of a defendant, 
the plaintiff only makes such defendant’s representative a party to th(' 
bill. 

The mere filing a bill of revivor is not of itself an adoption of the 
original suit. In order to this, an order to revive must be obtained by 
the party desirous of reviving the suit. 

A defendant is entitled to the same time to put in his answer to a 
bill of revivor (if an answer is required) as is before stated with respect 
to an original bill. 

If a defendant does not appear to a bill of revivor, he is liable to an 
attachment and the other prodbsses of contempt ; and if an attachment 
issues against him, and he is taken upon it, and refuses or neglects to 
enter his appearance to the bill within eight days after the retui« of 
such attachment, the plaintiff will be entitled as of course to the com- 
mon order to revive. Or if the defendant cannot be found so as to be 
taken upon such attachment, and a return of non est inventus shall 
have been made thereon, the plaintiff, upon producing such return, and 
an affidavit that due diligence has been used in endeavouring to execute 
such attachment, and that there was good reason to believe that the 
defendant was in the county to which such attachment issued at the 
time of suing out the same, will be entitled as of course, at the end of 
eight days after the return of the attachment, to the common order to 
revive. 
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In order to prevent a suit being revived, the defendant must^ within 
eight days after his appearance, show cause, by plea or demurrer (but 
not by answer), why the suit should not be revived. 

If the bill of revivor does not pray an answer, on the order to revive 
being drawn up and served, the original cause proceeds as before 
abatement. 

3. j4 Bill of Revivor and Supplement, ~Th\s is merely a compound 
of the two former kinds of bills, and is necessary under the follow- 
ing circumstances. If a suit becomes abated, and, by any act besides 
the event by which the abatement happens, the rights of the parties are 
affected, as by a settlement or devise, the parties must not only show 
the cause of abatement, but also the settlement or devise or other act 
by which their rights are affected ; and this is done by filing a bill 
called a hill of revivor and supplement. 

The answer to a supplemental bill, bill of revivor, or bill of revivor 
and supplement, may be enforced in the same manner as has been 
already pointed out in the case of an original bill. 

VIII. Of the Dismissal of a Bill. 

The defendant having put in his defence to the bill, it is incumbent 
on the plaintiff to take some step towards bringing the suit to a hearing. 
If he does not do so within the time limited by the rules of the court, 
that is, within two months after the answer is to be deemed sufficient,^ 
the court will, upon an application by the defendant, dismiss the 
plaintiff’s bill, and order him to pay the defendant all the costs he has 
incurred in the suit ; unless the plaintiff, upon such application being 
made, undertake forthwith to take some step in the cause, as to file a 
replication and serve a subpoena to rejoin, or satisfactorily account for 
the delay which has taken place in the prosecution of the suit. 

If a bill has been dismissed for want of prosecution, it is not the 
ordinary practice of the court to restore it ; though this may be done 
under certain circumstances. 

If one of several defendants is in a situation to dismiss the bill, he 
may do so as against himself without waiting until the answers of the 
others are filed. 

A plaintiff may dismiss his bill without costs before the appearand^ ox 
the defendant ; but if afterwards, he must pay the defendant his costs. 
A plaintiff suing m formd pauperis enrmot dismiss his bill without costs. 
A bill may be dismissed as to one of several plaintiffs with costs, with- 
out the consent of the other plaintiffs, and even without notice to them ; 
but not so as to injure them. A defendant in contempt cannot move 
to dismiss, unless the plaintiff has waived the contempt. If a plaintiff, 
after the defendant has appeared, does not prosecute the suit, the de- 
fendant may file his answer, and thus put himself in a situation to dis- 
miss the bill. But this cannot, it seems, be done until the time allowed 
the plaintiff to amend his bill has expired ; so that if, between the time 
of giving a notice of motion to dismiss a bill for want of prosecution and 
the making of the motion, the plaintiff amend his bill, it will (it seems) 

* The intervals mentioned, ante (1003, tation. See Attorney General r. Jones, 
note) are not reckoned in this compu* 5 Sim. 246. 

6 Q 
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be sufficient to prevent the bill being dismissed. Not so, however, if 
the amendment is one which requires no further answer. N or if an order 
to amend be irregularly obtained, will it be any answer to a motion to 
dismiss the bill for want of prosecution. If a demurrer is put in to the 
bill, but not argued, the deiendant cannot dismiss. Neither can he do 
so during the pendency of a plea. 

Interlocutory applications to the court, such as applications for the 
appointment of a receiver, new trustees, &c., are no answer to a motion 
to dismiss the bill for want of prosecution. 

IX. Replication. 

When the defendant, in his answer, denies, or docs not admit, the 
plaintiff’s case ; or, admitting it, insists upon some new facts, which if 
true would prevent the plaintiff from succeeding in the suit, it is ne- 
cessary for the plaintiff to file a replkatio7i ; which, insisting generally 
that the allegations in the bill are true, and denying those in the 
answer to be so, puts the defendant to the necessity of proving his case. 
If the answer is not replied to, it is taken to be true. By replying to 
the answer, the plaintiff deprives the defendant of the power of reading 
it as evidence in support of his case. It is usual to reply to the 
answer, if the plaintiff is an infant, he being as such unable to admit 
any thing ; but if it is not done, he will not be affected by it. If^ instead 
of an answer, a plea is put in to the hill, a replication should be filed to 
the plea, if the plaintiff means to take issue upon the truth of the 
facts contained in it. And if a defendant pleads to a part of the bill, 
and answers another part, the plaintiff^ if he intend to dispute the truth 
of the facts contained in them, should reply to both plea and answer. 

A I’cplication need not be signed by counsel. It is filed in the 
Record and Writ Clerks Office by the plaintiff’s solicitor; if he sues 
by a solicitor, or by the plaintiff’ himself if he sues in person, and 
notice of its having been filed must be given by the plaintiff, or his 
solicitor, to the solicitor of the defendant or the defendant himself, as 
the case may be. 

When a replication is filed, the plaintiff' will not be permitted to 
withdraw it, without a special order. 

X. Rejoinder. 

When the plaintiff has replied, the next step to be taken by the de- 
fendant is a rejoinder, whereby he denies the truth of the plaintiff’s re- 
plication, and asserts the truth and sufficiency of his own answer. A 
rejoinder is not in general actually filed ; but the plaintiff obtains an 
order for a subpoena, returnable immediately against the defendant, re- 
quiring him to appear to rejoin, unless he will appear gratis. 

If a subpoena to rejoin be sued out by the plaintiff before the repli- 
cation is filed, it is irregular, and he will be liable to the costs. 

If a plaintiff files a replication without having been served with a notice 
of motion to dismiss the bill for want of prosecution, he must serve the 
subpoena to rejoin ; and in case he requires a commission to examine wit- 
nesses, must obtain and serve an order for such commission witliin three 
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weeks from the filing of the replication. Such commission is returnable 
on the first return of the second term then next following ; and the plaintiff 
must give his rules to produce witnesses and pass publication in the 
same term, and set down his cause for hearing, and duly serve the sub- 
poena to hear judgment, returnable in the succeeding term. If the 
plaintiff makes default herein, then, upon application by the defendant 
upon notice of motion, the plaintiff's bill will stand dismissed out of 
court with costs, unless the court make order to the contrary. 

By the service of this subpoena, the cause is completely put at issue 
between the parties, and each may at once proceed to procure the 
best evidence he can in support of his case. In order to this, if 
there is any person whose evidence he thinks material, he proceeds 
to examine him. 


XI. Examination of Witnesses. 

The mode of examining witnesses in a court of equity is not, gene- 
rally speaking, similar to that adopted in a court of law ; but is by 
means of written interrogatories prepared for the purpose. Witnesses 
resident in London or within twenty miles thereof are examined at the 
Examiners Office ; those in the country, under a commission for that 
purpose.^ 

The witness having been sworn by the examiner, the interroga- 
tories are read over to him seriatim, and the examiner takes his 
answers or depositions in writing ; which, wffien completed, are read 
over to and signed by the witness. Strictly speaking, no person except 
the witness is allowed to be present before the examinei’ during the 
examination. The witness is kept in London, if not resident there, 
until his examination and cross-examination are finished, at the ex- 
pence of the party requiring his evidence. 

If the witnesses to be examined are resident in the country, an order 
for a commission to examine them there must be obtained. This order, 
as we hav 3 remarked, must be obtained and served within three weeks 
from the filing of the replication, and be made returnable on the first 
return of tJie second term then next following. By the rules of 
court, the jdaintiff is first entitled to sue out this commission ; but if, 
having served a subpmna to rejoin, he de not obtain and serve the 
ni-der within three weeks after replication, the defendant may, with- 
out notice, obtain such order, returnable at the like period as the 
plaintiff would be entitled to, and will also be allowed the carriage of 
the commission. And if the plaintiff obtains an order for and sues out 
a commission, and neglects to execute and return the same within the 
above period, the defendant will be entitled to an order for a com- 
mission returnable on the last return of the term following that allowed 
to the -plaintiff, as above stated, for the return of his commission. 

A defendant may examine his witnesses under a commission obtained 
by the plaintiff. 

' ObtaininR and serving an order for a but such order must, in order to be effectual 
commission to examine witnesses (if the for this purpose, be obtained and served 
plaintiff requires such an order) is one of within tnree weeks from the date of liis un- 
the modes whereby he may prevent his bill dertaking to file a replication and serve 9 
beiii^ dismissed for want of prosecution ; subpoena to rejoin. 
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The commissioneM are selected by the solicitors of the parties (or 
by the parties themselves when they sue or defend in person) in the 
following manner: first, he who has the conduct of the commission 
names a commissioner, then the other party names one, and so alternately 
till each has named four ; then the party who has the conduct of the 
commission strikes out one of those named by the other party, and the 
other strikes out one of those named by the opposite party ; then each 
strikes out one more, and the four remaining are the commissioners. If 
the defendant'furnish names, but refuse or neglect to strike the commis- 
sioners’ names, as it is termed, the plaintiff will be allowed to strike out 
two of his own and two of the defendant’s commissioners, and the com- 
mission wdll be given to his (the plaintiff’s) solicitor. 

If a party has witnesses residing abroad whose testimony he is de- 
sirous of obtaining, he must apply, by a special notice of motion, for a 
commission to examine them there ; and he must make an affidavit, 
stating that they are residing abroad and are material witnesses, and 
that he cannot safely proceed to the hearing of the cause without their 
testimony. The defendants, if the commission is sued out by the 
plaintiffs, may join in the commission ; and vice versa. The commis- 
sioners for executing a foreign commission are selected much in the 
same way as those for executing country commissions.^ 

When a commission issues for the examination of witnesses who do 
not understand English, the commissioners are authorized to swear an 
interpreter to interpret the interrogatories administered to the witnesses, 
and their answers. A commission will be granted to examine witnesses 
even in an enemy’s country. 

The commissioners, or any three or two of them,^ are authorized to 
examine and cross-examine all witnesses on interrogatories to be ex- 
hibited before them on botli sides. They are directed to reduce the 
examinations into writing on parchment, and return the same, wdth 
file interrogatories and the writ sealed up, within the time therein 
limited. 

If a commission is to be executed abroad, it is not made returnable 
at any certain time, but a reasonable time is allowed, according to 
circumstances. 

If the commission is joint (that is, obtained upon the application 
of the plaintiff and defendant), the solicitor for the party who has 
the conduct of it must give fourteen days notice, signed by two of 
his commissioners, to the defendants who have joined in the commission, 
of the time and place of executing it. The solicitor with his commis- 
sioners accordingly attends; and if the commissioners of the other 
party do not attend, the commissioners of the party having the conduct 
of the commission may proceed to execute it ex parte. 

The commissioners, having met, proceed to open the commission by 
reading it and administering to each other an oath faithfully and 
impartially to take the examinations of the witnesses, and not to disclose 
them until publication shall pass ; and the clerk to the commissioners 

* The affidavit in support of the motion ® Two commiasioners, at least, must 
to examine witnesses abroad must state always be present at the execution of a com- 
either the names of the witnesses, or the mission, 
points on which they are to be examined. 
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is also sworn faithfully and impartially to take down and transcribe 
the depositions, and not to disclose the same to any person until pub- 
lication shall pass. 

As to the persons who may or may not be examined : A plaintiff may^ 
under certain restrictions, examine a defendant ; but he cannot afterwards 
have a decree against him in the matters as to which he was examined. 
A defendant may examine a co-defendant, unless he is interested in the 
matter as to which it is proposed to examine him 5 but he cannot examine 
the plaintiff without his consent. Neither can a plaintiff examine a 
co-plaintiff, unless he strike his name out of the bill, and give security 
for the costs to which such person would be liable had he continued a 
party to the suit. Counsel, solicitors, and attorneys are privileged 
from being examined in respect of matters which came to their know- 
ledge in that character ; but if such persons consent to be examined, 
the court will not refuse to read their depositions. If a plaintiff 
wishes to examine a defendant, he should not reply to his answer ; 
or, if he has done so, he should withdraw the replication. 

The party suing out the commission has the privilege of examining 
the first witness. The commissioners administer th^oath to the witness ; 
and, after he is examined, his deposition is engrossed on parch- 
ment, and distinctly read over to him ; he then signs his name at the 
end of it ; and the commissioners also subscribe their names to each 
skin of parchment. 

The interogatories and depositions are annexed to the commission ; 
a return indorsed thereon y and the whole of the proceedings are bound 
up together, under the hands and seals of the commissioners, and deli- 
vered to the solicitor of the party who has the custody of the commission. 

If the production of any deed or paper in the possession of a witness 
is necessary at his examination, such production may be enforced by 
a writ termed a subpoena duces tecum, wliich requires the party to 
bring the deed or paper with him when he comes to be examined. 

In order to compel the attendance of a witness, either under a com- 
mission or in the Examiners Office, it is necessary to serve him per- 
sonally with a subpoena ad testificandum, together with a notice from 
the examiner, or a summons from the commissioners, as the case may be. 
The subpoena itself must be served ; the service of the notice or sum- 
mons merely is not sufficient. If at the time fixed the party does not 
attend, or having attended refuses to be sworn, or being sworn refuses 
to be examined, the court will, upon an affidavit of service of the sub- 
poena and notice or summons (as the case may be), order that the party 
shall do the act required of him, or be committed to the Queen’s Prison, 
or to the custody of the serjeant at arms. If the witness is confined 
in the Queen’s Prison, he may be brought up by habeas corpus to be 
examined, or the examiner will attend to swear him. 

Witnesses are privileged from arrest during the time necessarily 
consumed by them in going to and returning from the place where their 
attendance is required, and also during their necessary stay there ; and 
it seems from a recent case,^ that a witness who comes to London in 
order to be examined is protected from arrest during the whole time 
he remains in London bond fide for the purpose of giving evidence, 
' Gibbs V. Philipson, 1 Russ. & Myl. 19. See also Orchard’s case, 5 Russ. 159. 
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though a person who is served with a subpoena ad testificandum in 
London, being at the time a resident there, is not protected from arrest 
in the interval between the service of the subpcena and the time ap- 
pointed for his examination. 

A witness is not bound to answer questions which may have a direct 
tendency to criminate him or render him liable to pains or penalties ) 
but if he object on these or any other grounds to answer an interroga- 
tory or any part of it, he must state his objection in the form of a 
demurrer or answer, which is in due time argued in court ; and if the 
demurrer is overruled, the witness must of course answer the inter- 
rogatory. 

As to the credibility of witnesses, we may remark, that if the cha- 
racter of a person is such as to cause a reasonable doubt as to his 
testimony ; or if, from want of reason or understanding, he is incompe- 
tent to give evidence ; or if he have any interest in tlie matter in dispute ; 
on either of these grounds his evidence may be impeached. If an ob- 
jection is made to a witness with respect to credit, in order to impeach 
nis deposition, articles must be exhibited against him, alleging the fact 
upon which the objoi^ion arises.* If the objection is to the competency 
of a witness, it may be inquired into upon examination ; and a general 
interrogatory may be administered to every witness, whether he has any 
interest in the matters in question. If a party who has })een examined 
as a witness when disinterested, afterwards becomes entitled to tlie pro- 
perty in question, his depositions may nevertheless be read ; and a 
who is interested may, upon producing a release of liis interest, witness 
be examined. 

Examination of Witnesses db bene esse. — The examination of 
which vre have just treated is that which takes place at the regular 
stage of the cause. It is, however, under certain circumstances, some- 
times necessary to examine witnesses before the regular period for so 
doing arrives. Thus, if a material witness is so infirm, or of so ad- 
vanced an age, as to render it doubtful whether he will live till the 
regular period for his examination arrives, or is going abroad and not 
likely to return before such period, or is the only witness to the case 
or to a material part of it; in either of these cases the court will grant 
an order for the examination of such witness de bene esse, under 
which his examination may be immediately taken, to be used at the 
regular period for the examination of witnesses if the party cannot 
then be examined. 

The above course is pursued if the testimony of the witness is to be 
used in a court of equity ; but if it is to be used in a court of law, a 
bill must be filed for his examination de bene esse, accompanied with 
an affidavit of the circumstances by means of which his testimony is in 
danger being lost. 

Depositions taken de bene esse are open to the same objection and 
remarks as to credit and competency as the evidence of witnesses taken 
in the ordinary way, The depositions of witnesses examined de bene 
esse afterwards becoming interested may nevertheless be published. 

Suppression of Depositions, — If there has been any irregularity in 
executing or returning the commission, or in the form of the interroga- 
* See Purcell v. M‘Namara,tt Vcs. 3*24. 
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tories (as, for example, if tliey are leading questions), or in the depo« 
sitions themselves (as if they are taken already prepared), the court 
will not allow such depositions to be read, or, in other words, will sup- 
press them. So if the depositions are thought to contain scandalous 
or impertinent matter, they may be referred to the master; and if he 
report them to be scandalous or impertinent, the court will suppress 
them. If a witness die after his examination has been taken, but 
before it is signed by liim, it cannot be used. 

lie-examination of Witnesses, — Generally speaking, a witness can- 
not bo re-examined after publication has passed. When depositions 
have been suppressed for irregularity, a re-examination of the witness 
has been permitted; but the court is in all cases unwilling to allow of 
the re-examination of a witness. Where the depositions of a witness were 
too general, the court directed him to be re-examined upon interroga- 
tori(^s before a master, and it has allowed a witness to be re-examined 
Ixfore puhliratiou as to circumstances brought to his recollection after 
lii^ examination in chief.^ 

Publication of Evidence. — The commissioners and their clerk arc 
prevented, as we have seen, from disclosing the depositions of the wit 
lU'sses until publication has passed. By publication passing, liberty is 
given to the examiners, and to the solicitors of the parties to show the de- 
positions openly, and give out copies of them. Publication passes either 
by rule, by order of court, or by consent. 1. By rule : If parties have 
been examined in the Examiners Office, or if one party takes out a com- 
mission to examine witnesses, and the other party does not join, or does 
not examine witnesses under it, or no witnesses are examined, the party 
wishing publication to pass gives to the other party, first, a rule calling 
upon him to examine his witnesses, and then a rule calling upon him 
to show cause why publication should not pass ; and if no good cause 
is shown to the contrary, publication passes. 2. By order of court: 
If an order be obtained to enlarge the time limited by the rule, publi 
cation passes by order. 3. By consent : This is where the parties 
having examined such witnesses as they think proper, and being ready 
to bring the suit to a hearing, consent that publication shall pass. 

Tlic time for publication will be enlarged only upon special appli- 
cation made upon notice, supported by affidavit. 

If a party wlio has not examined any witnesses wishes so to do ; or 
if he has examined some witnesses and wishes to examine more, he 
must aj^ply specially for the purpose." 

With respect to depositions de bene esscy it is an established rule, 
that they cannot be published unless there is a moral impossibility to 
have an examination in the ordinary way. 

XII. Motions and Petitions. 

During the progress of a suit, and before it comes on to be heard, 
it is frequently necessary to apply to the court, either for the pro- 
tection of the property, or from circumstances arising out of the con- 
duct of the parties to the suit. These applications, which are termed 
interlocutory applications, are made by motion or petition. If it is 

‘ Sec* Kirk v. Kirk, 13 Ves. 284. ® To a Master. See 3 & 4 Wm. IV. 

Cockerell v. Cholnieley, 3 Sim. 313. c. 94, § 13. 
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necessary to state the facts of the case to the court, a petition is gene- 
rally resorted to, 

3Iotions are either special, or of course- A special motion is one of 
which notice is required to be given to the opposite party before it is 
made, and which may be opposed. The notice must be served two clear 
days (exclusive of Sunday) before the hearing of the motion. Special 
motions must be accompanied with an affidavit in support of the appli- 
cation, verifying the material facts of the case. If a party gives notice 
of a motion and does not move accordingly, he is considered as aban- 
doning it ; and he wdll be ordered to pay to the opposite party, if 
no affidavit has been filed, 405. costs ; or, if an affidavit lias been 
filed, taxed costs, unless the court shall itself fix the amount of costs to 
be paid by him.^ A motion of course is one of which no previous 
notice is required, and the object of which wdll be granted upon asking 
for it. Of this description are motions to amend a bill before answer, 
to refer pleadings for scandal or impertinence, &c. There are various 
other motions of tliis kind, but these are the most usual. Special mo- 
tions are made only on days appointed by the court for that purpose. 
Motions of course may be made on any day in term time ; but, out of 
term, only on days appointed for motions, unless by consent. 

Petitions are either cause petitions, or petitions ex parte (i, e. made 
without notice given to the opposite party). When the petitioner 
is a party to the suit, to the subject matter of w'hich the petition 
relates, it is a cause petition ; if it relate exclusively to the petitioner, 
and there is no suit existing respecting the subject matter of the petition, 
it is ex parte. Several kinds of petitions are of course ; as those for 
setting down pleas or demurrers, to confirm a master's report, &c. 

A petition is addressed to the person liolding the great seal, or to 
the master of the rolls, and is delivered to the secretary of the judge to 
whom it is addressed, and who procures an answer to it, which answer 
consists in granting the prayer and requiring notice of the petition to 
be given forthwith. This notice must, as in the case of a motion, be 
given two clear days (exclusive of Sunday) before the hearing of the 
petition. If the petition is a matter of course, the prayer is immediately 
granted ; if, on the other hand, it is one that may he opposed, the 
parties are directed to attend the court the next day of petitions, when 
it is considered in court. 

XIII. Setting down the Cause for Hearing. 

The plaintiff in a suit may, as we have already observed, if he think 
proper, set down his cause to be heard upon bill and answer, without 
entering into any evidence to support his case ; and this he may do 
immediately upon the coming in of the defendant's answer. If ho 
enter into evidence, he may set down the cause to be heard in the term 
next after publication has passed ; and if he omit so to do, it may be 
set down at the request of the defendant for the next following term. 

In order to set down a cause, the plaintiff obtains the certificate 
of the clerk of records and writs in whose division the cause is, that 
the pleadings in the cause have been regularly filed and publication 

‘ The costs of an abandoned motion are not costs in the cause. See 3 M. dt K. 70. 
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duly passed.^ This certificate is taken to the senior clerk of the re- 
gistrar of the court where the cause is to be heard, and by him entered 
in a book kept for the purpose ; whereupon he gives a note of the day 
on which the cause is fixed for hearing. 

Causes which are set down for hearing before the lord chancellor are 
put into the paper of the vice-chancellor for whose court the cause is 
marked, as a matter of course, unless the party obtain from the lord 
cliancellor an order reserving the cause to be heard by himself. If 
a cause is set down to be heard either before the lord chancellor 
himself, or the master of the rolls, and is afterwards set down to 
be heard in the other of the said courts, the solicitor for the 
plaintiff must certify the fact to the registrar of the court where the 
cause was originally set down, who will cause an entry thereof to be 
made in his book of causes opposite the name of such cause. If any 
cause becomes abated, or is compromised, after it is set down to be 
heard, the plaintiff's solicitor must certify tlie fact to the registrar of 
the court wliere it is set down, who will in like manner cause an entry 
thereof to he made in his cause book. 

Consent causes arc those in wliich the decree to be made is a matter 
of course, and consented to by the other party. 

Short causes are those in which the decree is of course, or the point 
involved is one of no difficulty. Before a cause is set down as a short 
ctiuse, tlie party setting it down should obtain from his counsel a cer- 
tificate that it is proper to be heard as a short cause, and the consent 
of all parties to its being so heard must be obtained. If it be im- 
[)ropcTl y set down as a short cause, or if all the parties do not consent 
to its being heard as a short cause, the court may order it to be struck 
out of the paper. 

The cause being set down for hearing, a process termed a subpoena 
to hear judgment is (unless it be a consent cause) sued out by 
the person by whom the cause is set down. By this writ the party is 
commanded to appear before the judge by whom the cause is to be 
heard, on a certain day, to receive such judgment as may be made, upon 
pain of judgment being pronounced against him by default. This sub- 
pa?na may be served and made returnable on any day, as well out of 
tei rn as in term. If the cause is set down at the request of a defend- 
ant, he is bound only to serve the plaintiff with the subpoena, and it is 
the duty of the plaintiff to serve the other ^defendants, if there are any. 

When the cause is called on, the plaintiff's junior counsel opens the 
pleadings by stating the object of the suit ; then the defendant's counsel, 
the answer. The plaintiffs counsel then argues the case ; after which 
the plaintiff s evidence is read. The defendant's counsel then addresses 
the court, and reads his evidence. After which the plaintiffs senior 
counsel (or, in his absence, the junior) is at liberty to reply. The judge 
then delivers his judgment, or sometimes, in cases of difiiculty and 
importance, defers it. 

' If any person, whether \ party to the certificate from the Record and Writ Clerks 
suit or not, be desirous of obtaining informa- Office, in which the dates and general de- 
tion of the state df any cause, he may re- scription of the proceedings in the cause 
quire any Record and Writ Clerk, upon which have taken place in such office will 
paying the sum of 44., to furnish him with a be specified. 

6 



1 1 06 Proceedings in a Suit : 

A cause is sometimes heard in private. If, at the hearing of the 
cause, it appear that the proper parties are not before the court, the 
court will allow the cause to stand over, on the plaintiff paying the 
costs of the day. 

If the cause, when called on to be heard, cannot be decided by reason 
of a want of parties, or other defect on the part of the plaintiff, and is 
therefore struck out of the paper (as is sometimes done), and the same 
cause is again set down, the defendant will be allowed the taxed costs 
occasioned by the first setting down, although he do not obtain the 
costs of the suit. 

If a cause, being in the paper for hearing, is ordered to be adjourned 
upon payment of the costs of the day, the party to pay the same must 
pay the sum of 10/., unless the court make other order to the contrary. 

If the plaintiff does not appear when the cause is called on, upon 
affidavit by the defendant that he was served with a subpoena to hear 
judgment (if the cause Mas set doMm by the plaintiff), or that the 
plaintiff M^as served m ith such subpania (if the MTit was sued out by 
the defendant), the bill will be dismissed, M’ith costs to be paid by 
the plaintiff. 

If the defendant does not appear, the plaintiff, on producing an affi- 
davit of service of subpoena to hear judgment either on the defendant 
or on himself, will he entitled to such a decree against the defendant 
as he the plaintiff thinks he can abide by or maintain. 

When a cause is called on, it sometimes happens that a party, though 
present, is not ready to go on, and he then applies to the court that the 
cause may stand over. If this application is not consented to by the 
other parties, the party making the application will have to pay to the 
other parties their costs of the day ; but if, upon the hearing, it appear 
that the same cannot conveniently proceed by reason of the solicitor for 
any party having neglected to attend personally, or by some proper 
person on his behalf, or having omitted to deliver any paper necessary 
for the use of the court, and which according to its practice ought to 
have been delivered, such solicitor muU & ordered nersonally to 
pay all or any of the parties such costs as the court shall think fit to 
aw^ard. 

The decree or order having been pronounced by the court, min tes 
or heads of it are taken down by the registrar. If any mistake appears 
in the minutes, and the registrar cannot make the alteration required, 
an application by petition or motion must be made to the court to 
rectify it. From these minutes the decree is drawn up, passed, and 
entered, by the registrar signing it with his initials, and its being enteied 
in the book kept for that purpose. Any party to the suit is entitled 
to an office copy of the decree. 

XIV. Proceedings in the Master’s Office. 

It frequently happens, that the court, before making a Jlnal decree 
refers certain matters to a master for his investigation ; such, for 
instance, as the state of a person’s family, inquiries a(|,,to the heir at 
law or next of kin of a person who died intestate, &c. It may therefore 
be useful shortly to state the mode of proceeding in these cases. 
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The first step is to leave a copy of the title and the ordering part of 
the decree with the master to whom the cause is referred, which is 
termed bringing in a decree or order, and at the same time to take out 
a warrant naming a time (which is settled by the master) for the pur- 
pose of taking into consideration the matter of the decree, and to 
serve the warrant upon the solicitors of the respective parties, if they 
sue or defend by a solicitor, if not upon the parties themselves. 

If the decree is not brought into the master’s office within two months 
after it is pronounced, any party to the cause, or any person interested 
in the matter of the reference, may apply to the court by motion or 
petition for the purpose of expediting its prosecution. 

At the time appointed for considering the matters of the decree 
or order, the master will proceed to regulate, as far as may be, the 
manner of its execution ; as, for example, to state what parties are en- 
titled to^attend future proceedings, to direct the necessary advertise- 
ments, to point out which of the several proceedings may be pro- 
perly going on at the same time, and as to what particular matters 
interrogatories for the examination of the parties appear to be neces- 
sary, and whether the matters requiring evidence shall be proved by 
affidavit or by the examination of witnesses ; and in the latter case he 
will, if necessary, issue his certificate for a commission. 

If the parties do not attend the master at the time appointed, he may, 
if he think fit, proceed ex parte; and such proceeding will not be re- 
viewed in the master’s office, unless he shall be satisfied that the party 
w'ho was absent was not guilty of any wilful delay or negligence, anil 
then only upon his paying all the costs occasioned to the other parties 
by his non-attendance. If any proceeding before the master fails by 
reason of the non-attendance of any party, and the master does not think 
fit to proceed ex parte, he will certify what amount of costs (if any) the 
absent party or nis solicitor ought to pay; and the payment of such 
costs will be enforced by the court. 

If a party prosecuting a decree or order before the master does not 
proceed with due diligence, the master may, upon the application of 
any other party interested, either as a party to the suit, or as one who 
has come in under the decree or order, commit to him the prosecution 
of the decree or order; and from thenceforth the party making default 
and his solicitor will be prevented from attending. 

The master may examine any creditor or person coming in to claim 
before him either upon w ritten interrogatories or viva voce, or in both 
inodes; and the evidence upon such examination is taken dow^n and 
preserved, in order that it may be used by the court if necessary. 

Sometimes the court directs an estate to be sold before the master. 
In this case particulars of the estate must be prepared by the plaintiff’s 
solicitor, and advertisements of the sale published in the London 
Gazette and some newspaper circulated in or near the place wdiere the 
property is situated. The draft of these advertisements nuist be signed 
by the master before they are inserted. The master has the power ot 
ordering an estate in the country to be sold there, if ho think it likely 
to benefit the* parties interested. 

If an estate is sold under a decree of the court, the court exercises a 
power, before the report of the purchase has been absolutely confinned. 
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of allowing the biddings to be opened and the premises resold, under 
certain restrictions. 

Any person who is capable of becoming the purchaser may apply to 
open the biddings ; and it is no objection to his doing so that he was 
present at the sale. Generally an advance of 10/. per cent upon the 
original purchase money of an estate is required before the court will 
open the biddings. In a recent case they were opened on an advance 
of 300/. on 5030/. 

A decree frequently directs books, papers, or writings to be produced 
before the n^aster. In this case it is in the discretion of the master 
to determine what books, papers, or writings are to be produced, and 
whether and for how long they are to remain in his othce ; or, if he shall 
not deem it necessary that they should be left in his office, he may give 
directions for the inspection thereof by the parties requiring the same. 

The master, having investigated the several matters referred to liim, 
states the result of such investigation to the court by a certificate or 
report. A certificate is a simple notification of a fact, or of an opinion 
or conclusion from facts, or a representation to the court of the state 
of any particular proceeding. A report contains the result of the 
master’s inquiries, embracing the whole of the matters referred to his 
consideration, with his findings or conclusions and opinions thereon. 

No part of any state of facts, chaise, affidavit, deposition, exarni- 
nation, or answer, brought in or used before the master, ought to he 
stated or recited in his report; but such proceedings must be so far 
identified in the report as to enable the court to see what state of facts, 
charge, affidavit, deposition, examination, or answer, was brouglit in 
and used before the master. 

Before the master finally settles his report, a warrant is issued, under 
which all the parties who have been before the master attend, when the 
draft of the report is finally settled. The master will not receive further 
evidence as to any matter depending before him after issuing the above 
warrant; but he will not issue such warrant ^without calling upon the 
parties to show cause why it should not issue. The master may, upon 
the application of any party interested, make a separate report from 
time to time. 

If any party wishes to complain of any matter introduced into any 
proceeding before the master, on the ground that it is scandalous or 
impertinent, he may, without applying to the court, take out a warrant 
for the master to examine such matter, and the master may expunge 
any such matter which he shall find to be scandalous or impertinent. 

If either party is dissatisfied with the masters report, betakes ex- 
ceptions to it, expressing the points objected to, or presents a petition 
praying that the master may review his report. If the exceptions arc 
overruled, or the prayer of the petition refused, the report is absolutely 
confirmed ; otherwise it is rererred back to the master to review his 
report, as is before mentioned with respect to exceptions to an answer. 

XV. Issue. — Special Case. 

On the tiearing of a cause, if any material question of fact or of mere 
law arises (such as the due execution of a will of real estate, or in a tithe 



1109 


Masters Office* — Issue* — Special Case. 

suit the validity of a modus), upon which the court is unable satisfac- 
torily to decide, it will send a case for the opinion of a court of common 
law, or direct an action to be brought or an issue to be tried. In 
cases of doubt concerning facts, an issue is directed; questions of law 
are referred to a court of common law, in the shape of a special case. 
As instances of the former, where a will is sought to be set aside for 
fraud, an issue must be directed devisavit vel non. So if a contract 
is the subject matter, and a question arises whether or not it is usurious, 
and the circumstances under which the contract was entered into are 
doubtful, the court will order an action to be brought on the contract.^ 
The party applying for the issue may elect in which of the three 
courts of common law it shall be tried, though this is usually settled 
by the court. After the issue has been tried, the judge before whom 
the trial took place certifies how it was found. If a case has been 
sent, tlie judges of the court to which it was directed, after it has been 
argued by counsel before them, return their opinion in the form of a 
certificate, but witliout stating the reasons for their opinion. 

If the judge by whom the case was directed is dissatisfied with the 
opinion of the court of common law, he may send the case to the judges 
of another court; but it is not usual to send it back to the same court. 
So if either "party is dissatisfied with the verdict, or with the opinion 
given by the judges, he may in the one case apply for a new trial, and 
in the other contend against the certificate, and ask that another case 
may be sent to tlie same or another court of law. For a new trial the 
application must be made to the court of law where the action was 
tried. The grounds on which it may be applied for are, 1. A misdi- 
rection of the judge; 2. Because the verdict was contmry to evidence; 
3. Because of an informality in the evidence. 

If a party is dissatisfied with a decree or order directing the issue, he 
should lose no time in applying lor a rehearing ; for after the trial has 
taken place, the order directing the issue cannot be appealed from. 

The party who has obtained the order directing the issue or case, 
should use all due diligence in bringing on the trial, as negligence in 
this respect may be taken advantage of by the opposite party. 


XVI. Setting i>own a Cause on further Directions. 

The difficulties which stood in the way of the court making a final 
decree as to the matters in question having been removed by the means 
above mentioned, the cause comes again before the court upon further 
directions, or upon the equity reserved. In order to this, a petition is 
presented to the judge before wdiom the cause is to be set down, and 
at the same time a copy of the decree and of the master’s report, or 
of the verdict or certificate, as the case may be. After an issue or 
action, the cause cannot be set down upon further directions until after 
the first four days of the term next after the trial are elapsed, in order 
that the party against whom the verdict was given may have an oppor- 
tunity of moving for a new trial. When the cause comes on, the court 
makes a final decree. 


* howe V. Waller, 2 Douglas, 735. 
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XVII. Execution of Decrees and Orders. 

Until recently, if a party against whom a decree or order was pro- 
nounced refused or neglected to obey it, and took no steps towards ap- 
pealing from it, a writ of execution of the order was served on the 
party; and upon non-compliance therewith^ and affidavit of the service 
of the writ, the usual process issued, as in other cases of contempt. 
But now, no writ of execution is issued for the purpose of requiring or 
compelling obedience to any order or decree, but the party against whom 
it is made is, upon being duly served with it, held bound to obey it ; and 
if the party, after being so served, do not obey the same within the 
time limited for the performance thereof, the party prosecuting the order 
will be entitled to issue an attachment against the party. And if such 
party shall be taken and detained in custody under such writ of attach- 
ment without obeying the order or decree, then the party prosecuting 
the same will, upon the sheriff's return that the party has been so 
taken and detained, be entitled to a commission of sequestration against 
the estate and effects of the recusant party. And if the sheriff shall 
return Nou est inventus, the party prosecuting the order will be en- 
titled either to a sequestration in the first instance, or to an order for 
a serjeant-at-arms, and to such other process as a party w^as fonnerly 
entitled to upon a return of Non est inventus made by the commissioners 
named in a commission of rebellion issued for the non-performance of 
an order or decree. 

Every order or decree requiring a party to do any act must state 
the time, after service of the order or decree, within which the act is 
to be done ; and upon the copy of the decree or order which is 
served upon the party required to obey the same, a memorandum 
to the following effect must be indorsed ; viz. If you, the within- 
named A. B., neglect to obey this order (or decree) by the time 
therein limited, you will be liable to be arrested under an attachment 
issued out of the High Court of Chancery, or by the serjeant-at arms 
attending the same court, and also be liable to have your estate seques- 
tered, for the purpose of compelling you to obey the same order (or 
decree).'^ 

With respect to persons having privilege of peerage or of parliament, 
an order for a sequestration nisi must be obtained; and upon being 
personally served with a copy of the order, the party does not comply 
with it within the time fixed, it is made absolute in the usual way. 

With respect to corporations, the mode of enforcing a decree is 
nearly the same as is before stated with respect to enforcing an answer. 

To enforce a decree directing the delivering up possession of lands, 
it was, until recently, necessary that a writ of execution of the decree 
should be served personally upon the defendant, and that the plaintiff' 
should, either personally or by attorney, demand possession of the estate. 
But now, upon due service of the decree or order for delivery of pos- 
session, and upon proof of demand and refusal to obey the order, 
the party prosecuting it will be entitled to an order for a jvrit of 
assistance. 

Every person not a party to a cause who has obtained an order, or in 
whose favour an order is made, shall be entitled to enforce obedience 
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to such order by the same process as if he were a party to the cause ; 
and every person not a party to a cause, against whom obedience to an 
order of the court may be enforced, is liable to the same process for 
enforcing obedience to such order as if he were a party to the cause. 

XVIII. Costs. 

It may be safely stated, that there is no point in the, progress of a 
chancery suit which gives rise to more difficulty and discussion than 
tlic question, by whom and in what manner the costs of the suit are to 
be paid. The giving or withholding costs is entirely in the discretion 
of the court. Generally speaking, they follow the result of the case; 
so that the party who fails in establishing his case pays, not only his 
own costs, but also those of his adversary. This rule, however, as 
we shall see, admits of several exceptions. 

The crown, as before observed, pays no costs. 

In suits relating to charities, wliere the relators conduct themselves 
properly, or the institution of the suit may be fairly considered bene- 
ficial to the charity, they will be allowed their costs. 

Trustees and executors, whether plaintiffs or defendants, will, gene- 
rally speaking, be allowed their costs; but if the suit has been ren- 
dered necessary by neglect or vexatious conduct on their part, or if 
they refuse to act without the direction of the court in a case that 
admits of no reasonable doubt, they will have to pay their own costs; 
and cases might be put in which they would have to pay not only their 
own costs, but also those of tlie other parties, as if any loss had ac- 
crued to the trust estate by their neglect or fraudulent conduct. 

A mortgagee is •pHma facie entitled to his costs, unless there has 
been positive misconduct on his part, or he has set up an unjust 
defence. 

With respect to parties seeking the specific performance of agree- 
ments, Lord Eldon thus states the rule as to costs : I think, in such 
a suit, he who fails is primd facie to be taken to be the party liable to 
costs ; and those parties who depend upon circumstances to govern the 
discretion of the court in withholding costs have it imposed on them to 
shew tlie existence of those circumstances in a sufficient degree to cut 
down the primd facie claim of costs.” 

Witli respect to an heir at law, if he is plaintiff in a suit instituted 
by him for the purpose of invalidating tlie will, and he fails, he will not 
have his costs; and if the suit be groundless, he will have to pay costs. 
But if he is a defendant in a suit to establish a will, and an issue is 
directed at his request, though the verdict be against him, he will be 
entitled to his costs, both at Taw and in equity. 

An infant is not personally liable to the payment of costs ; but if he 
is plaintiff, his next friend, as we have already seen, may in certain 
cases be liable to pay them. 

The court will in some cases give a party costs bevond those which 
may be found due to him upon taxation; as, mr example, if a 
trustee, in the due and bond fide execution of his trust, has taken the 
opinion of counsel, he will be allowed the costs so incurred by him, in 
addition to the costs of the suit. 
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Byl & 2 Viet. c. 110, § 18, all decrees and orders of the Court of 
Chancery are to have the effect of a judgment in a superior court of 
common law ; and the persons to whom any moneys, or costs, charges, 
or expences, are made payable by such orders are to be considered as 
judgment creditors within the meaning of that act, and have the like 
remedies. And orders have been made by the Court of Chancery in 
pursuance of this act, under which the performance of any decree or 
order of the court by any person party to it may be enforced by means 
of writs of facias^ ele^it, and venditioni exponas. Forms of the 
various writs adapted to these purposes have been prescribed by the 
court, and will be found in the orders of the 10th of May, 1839. 

There are three modes of taxing costs: 1. As between party and 
party; 2. As between solicitor and client when they are paid out of 
the general fund ; and 3. As b<^*tween solicitor and client when they 
are paid by the client out of his own fund. If the order is simply to 
tax the costs of the suit, it is always construed to mean as between 
party and party. In the taxation of this kind of costs, the principle is, 
to have a fixed allow ance for every proceeding in the suit, wdiich is 
not to be varied to meet the circumstances of any particular case. 
Thus, the fee w^hich is allowed the solicitor for taking instructions for 
a bill is the utmost that w ill be allowed in any case, whatever trouble 
he may have had in collecting the materials for the suit. If a 
party, in addition to the costs of the suit, has incurred any expences 
not strictly included under the w’ord “ costs/’ the court will, in the 
case of executors and trustees, give them, under the term of ‘‘ just al- 
lowances,” all the costs, charges, and expences properly incurred by 
them. If costs are taxed as between solicitor and client, to come out 
of a fund belonging to the client solely, the solicitor is not only en- 
titled to be paid for such proceedings as he took necessarily, but also 
for those not strictly necessary, out which the client directed to be 
taken, after being made to understand the circumstances of the case, 
as if a client direct liis solicitor to employ four or fi\ < counsel, he must 
pay the solicitor for the same. 

A plaintiff in a creditors’ suit will be entitled to his costs as between 
solicitor and client, if the fund is sufficient to pay the debts; other- 
wise he will be entitled to his costs only as between party and party. 

Enforcing Payment of Costs , — The taxing master having certified 
the amount of the costs, and his certificate having been filed, they are 
recoverable in the following manner. The party to whom they are 
payable issues a subpoena, commanding the party to pay them to the 
party entitled to receive them, or bearer; and if, upon personal service 
of the subpoena and demand, they are not paid, then, upon affidavit of 
such service, demand, and refusal or neglect to pay the same, an at- 
tachment will be issued against the party, and further process of con- 
tempt, to a sequestration, will be granted, if there be occasion.^ 

In order to recover costs against a peer, he must be personally served 
with a subpoena; and, upon nis failing to pay, the party must obtain an 

* The preceding obsenrations apply only enactments relating to this subject are the 
to the cases in which costs are payable by 3 James I. c. 7 ; 2 Geo. II. c. 23; and 
one party to another. A solicitor, in order 30 Geo. II, c. 19. Sec also ante^ p. 2W2 Ac., 
to recover payment of his bill of costs from and 1 Smith, 528, &c. 
his client, may maintain an action. The 
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order nm for a sequestration, which, upon affidavit of personal service, 
will be made absolute, unless good cause is shown to the contrary. 

Costs are recovered from a corporation by subpoena and distringas. 

If the costs are payable by a person not a party to the suit, they can- 
not be recovered in the mode above mentioned 5 but the party entitled 
must apply specially to the court. 

Where the plaintiffs are decreed to pay costs to the defendant, and 
vice versd, he may proceed against all or any one of them. 

If at the hearing the bill is dismissed for want of pr^ecution, and 
the plaintiff is directed to pay the costs of the suit, and he afterwards, 
without having done so, file another bill for the same subject matter, the 
court will order the proceedings in the second suit to be stayed until 
tlie costs of the first are paid. 

If a party directed personally to pay costs, which are referred to 
the master to be taxed, dies before taxation, they cannot be recovered 
from his representatives. But if they were taxed before his death, 
or, although he died before taxation, if any thing remained to be done 
in the decree beyond the payment of costs, they may be recovered, 
and for that purpose a bill of revivor should be exhibited against his 
representatives. In like manner, if the party entitled to receive costs 
dies before taxation, the right to them is lost. 

XIX. Reuearings, Appeals, and Bili.s op Review. 

If a party think himself aggrieved by a decree, he may either pe- 
tiiion the judge by whom it was pronounced for a rehearing of the 
cause by him ; or, if the decree was made by the master of the roUs 
or either of the vice-chancellors, he may apply, by way of appeal, to 
have the cause reheard by the lord chancellor. In such case a caveat 
must be entered, to prevent the enrolment of the decree for twenty-eight 
days after the docket is presented to the lord chancellor for his signa- 
ture ; for after a decree has been enrolled, the cause cannot be reheard, 
either by the judge who pronounced it or by the lord chancellor, and 
the party will be compelled to resort either to a bill of review or an 
appeal to the House of Lords. 

A cause that has been reheard before either of the vice-chancellors 
or the master of the rolls may be heard before the lord chancellor on 
appeal. 

Every petition for a rehearing or appeal must be signed by two 
counsel, usually such as have been concerned in the cause, certifying 
that the cause is proper to be re-heard, or that there is reasonable cause 
of appeal from the decree. Presenting a petition of rel^aring or ap- 
peal will prevent the enrolment being signed. It may be presented at 
any time before the decree is enrolled, and the practice does not appear 
to have prescribed any time beyond which such a petition cannot be 
presented. If there has been any irregularity in tne enrolment, the 
court will vacate it. 

jThe party presenting a petition of rehearing or appeal must deposit 
in the hands of the registrar the sum of 20Z., which will be paid to the 
adverse party if the decree is not varied in any material point. The 
mode of dealing with it is, however, in the discretion of the court. 

0 Q* 
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A decree that has been made by consent cannot be appealed from. 

If there are any clerical mistakes or errors in a decree, arising from 
an accidental slip or omission, it is not necessary, in order to correct 
these, to have recourse to a petition of rehearing or appeal; but it may 
be done by presenting an ordinary petition, provided it be presented 
before the decree is enrolled. 

Generally speaking, neither an appeal nor a rehearing will lie on a 
question w^ner costs should or should not have been given. A 
decree, however, has been varied in respect of costs only.' 

A party may appeal informd pauperis. 

The general practice is to allow of ’only one rehearing; but the rule 
IS not inflexible.* 

If a party be dissatisfied with the decision of the master of the rolls 
or of either of the vice-chancellors upon a motion^ he need not present 
a petition of rehearing or appeal; but he may give a notice of motion 
before the lord chancellor, to discharge or vary such order. With 
respect to an order made upon a petition^ it appears that the party 
must present a regular petition of appeal. 

of Seview , — If the decree has been signed and enrolled, a re- 
versal of it can be obtained only by a bill of review. This proceeding 
may be had upon apparent error in judgment on the face of the 
decree, or by special leave of the court, upon oath made of the dis- 
covery of new matter or evidence which could not possibly be had or 
used at the time the decree was made. No new evidence or matter 
then in the knowledge of the parties, and which might have been used 
before, will be sufficient ground for this kind of bill. 

The appearance of a party to a bill of review may be enforced in the 
same manner as to an original biH. A demurrer appears to be the only 
proper defence to a bill of this nature; and if the demurrer is allowed, 
and the order allowing it is enrolled, it is an effectual bar to a new bill 
of review on the same grounds. 

It seems that a bill of review cannot be brought after twenty years 
have elapsed from the time of pronouncing a decree. 

Supplemental Bill of Review . — If a decree has not been signed 
and enrolled, it may be examined and reversed upon a species of bill 
termed a supplemental bill of review. When any new matter has been 
discovered since thei^decree, the effect of this bill is to supply the defect 
which occasioned the decree upon the former bill. It is necessary to 
obtain the leave of the court to bring a supplemental bill of this nature; 
and the same affidavit is required tor this purpose as is necessary to 
obtain leave to bring a bill of review upon the discovery of new 
matter. Imits frame it nearly resembles a bill of review ; e?ccept that, 
instead of praying that the former decree may be reviewed or reversed, 
it prays that tne cause may be reheard with respect to the new matter 
made the subject of the supplemental bill, and at the same time be 
reheard upon the original bill, and that the plaintiff may have such 
relief as the case made by the supplemental bill requires. 


Burkett v. Spray, 1 Rusb & Myl. 113. 


See Mousiey v. Car. 3 Myl. & Keen, 205. 
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There are numerous injuries and offences, as well of a private as of a 
public nature, which are not remediable in a court of law or equity, 
but only in one of the spiritual or ecclesiastical courts ; and there are 
others in which the courts of equity or of law have concurrent juris- 
diction with the ecclesiastical courts, and yet it may be preferable to 
proceed in the latter. 

I. Private injuries cognizable in the ecclesiastical courts may be 
arranged under the following heads: — 1. Causes pecuniaiy; 2. Causes 
matrimonial; 3. Causes testamentary; 4. Suits for defamation ; and 
f5. Suits for perturbation of pews, or disturbance of seats in a church. 

Tlie ecclesiastical courts have jurisdiction not merely with reference 
to the locality of the subject matter, but to the locality of the person 
cited; and therefore, although the defendant may usually reside out 
of the kingdom, yet if he be served with a citation within the jurisdic- 
tion of an ecclesiastical court here (as of the Consistory Court of 
London, in a suit tliere for nullity of marriage), that court has juris- 
diction, For, in matrimonial suits, an ecclesiastical court has juris- 
diction to try the marriage of English subjects wherever contracted. 
But, generally speaking, as regards testamentary causes, all eccle- 
siastical jurisdictions are limited in their authority to property locally 
situate within their district. 

1. Caiise.^ Pecuniary , — When the right to tithes is disputed, claims 
can only be instituted in the ecclesiastical courts between spiritual 
persons; but against lay persons, only to compel the render of tithe in 
kind when the general right is admitted. When there has been an 
agreement for a composition, the remedy is usually at law; and it has 
been supposed that in such a case a suit in the consistorial court for 
subtraction of tithe is not maintainable, and that th^ composition need 
not be tendered. But recently Sir J ohn N ichol has decided, on an appeal 
from the consistorial court of Exeter to the Arches Court, that as 
the ecclesiastical court had power to interfere in cases of modus, he 
considered they had jurisdiction also in cases of composition, which 
were in effect moduses for the time being, and reversed Ae sentence 
below, decreeing that the value of the tithe, to be ascertained by 
the registrar, should be paid to the appellant with his costs. In a suit 
by a clergyman for small tithe, be will in general recover his costs in 
the ecclesiastical court, although he succeed only in part, deducting 
the costs of the pleadings relative to the unsuccessful part. 

Ecclesiastical dues to the clergy, as pensions, mortuaries, compo- 
sitions, offerings, and w^hatever falls under the denomination of surplice 
fees, for marriages or other ministerial offices of the church, are also 
recoverable in the ecclesiastical courts. But curates’ salaries are more 

6 R 
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usually recovered by action at law. Claims in respect of spoliation or 
ecclesiastical waste and dilapidations are also cognizable in these 
courts ; but it is more usual to proceed for the latter by action at com- 
mon law. It should seem that every incumbent who permits the build- 
ings belonging to his benefice to continue dilapidated, may be prose- 
cuted by the bishop and churchwardens in the consistory court, so as to 
compel him to repair. So a suit may, if the facts warrant, be sustained 
by churchwardens against a bishop, as an impropriator of a portion 
of the great tithes of a parish, to compel him to repair the chancci. But 
if a custom for the parishioners to repair be pleaded, a prohibition 
goes to the ecclesiastical court, and such question of fact will be heard 
in a court of law by a jury, which if found in favour of the bishop 
will be conclusive; for as the ecclesiastical court cannot investigate 
whether the alleged custom be illegal, the impropriator will be 
entitled to be dismissed with all his costs incurred in the ecclesiastical 
courts. 

2. Matrimonial Causes . — We have seen that courts of equity have 
not in general any direct jurisdiction over matrimonial causes, but 
that they are exclusively tahen cognizance of in the spiritual courts, 
especially in cases of clandestine marriages, although the lord chan- 
cellor may direct that the marriage of a ward in chancery shall be 
repeated more formally. 

Matrimonial causes are of several descriptions; as, 1. Suits for a 
malicious jactitation or boasting of a pretended marriage with tlie 
complainant without his consent, when there has been no marriage in 
fact; 2. Suits for nullity of marriage, on account of force or fraud, or 
incest, or too near relationship, or incapacity to consent, or w'ant of 
actual consent (as in case of lunacy or great mental weakness im- 
posed upon by fraud, and wdiich may be instituted by the committee), 
or for want of due form (as misnomer in publication of banns), or on 
€nccount of impotency or sterility ; 3. Suits for restitution of conjugal 
rights; 4. Suits for divorce on account of cruelty or adultery; and 
5. Suits for alimony. 

The ecclesiastical courts cannot annul a marriage after the death of 
one of the parties, though they may proceed to punish the survivor, 
as for incest; but a sentence of divorce on the ground of incest may 
be repealed by the%piritual courts after the death of the parties. 

Suits for restitution of conjugal rights^ when one of the parties re- 
fuses to cohabit, are not unfrequent, and have been sometimes adopted 
as a mode of trying the validity of the marriage, which must be charged 
to have taken place. If the complainant (whether wife or husband) 
succeed, tift sentence of the court is, that the party is the lawful wdfe 
or husband of the opponent, and that the latter (if a husband) do re- 
ceive her home in tlie character of a wife, and treat her with con- 
jugal affection, and to certify to the court that he has done so by the 
first sessions of the next term. And if such sentence be disobeyed, 
the party will be perpetually imprisoned under process from a court of 
law, as in other cases. 

By the practice of the courts a matrimonial suit frequently changes 
its original object, and this even on a collateral ground. Thus, in a 
suit against a woman for jactitation of marriage, if she plead that she 
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and the complainant were duly married, and establish the fact, the 
sentence will be for a restitution of her conjugal rights; and on the 
other hand a suit for restitution of conjugal rights may terminate in a 
decree of divorce, on account of the adultery of the complainant. 

The only grounds of divorce arising after marriage are intolerable 
cruelty, guiltiness of the husband of some infamous unnatural crime or 
])ractice, or adultery. Merc bad temper, harshness, or unkindness, 
are not sutficient grounds of divorce. 

The party applying on account of adultery must be free from a simi- 
iar imputation ; and if a husband cohabit with his wife after knowledge 
of her infidelity, the court will not interfere at his instance. 

The jui’isdiction of the spiritual courts in decreeing alimony is inci- 
diirital to a decree of divorce; and, generally speaking, alimony cannot 
1)0 otherwise obtained, except indeed in cases of agreement, when 
tlie Court of Chancery may interfere, or except by act of parliament, 
wlioii tliore has been a divorce there. In general, on a divorce in the 
ecclesiastical courts on account of the adultery of the wife, no decree 
of alimony follows; though upon a divorce bill in the Lords it is other- 
wise, lest by total destitution she should be driven to continue in a 
course of vice. 

In suits instituted either by the husband or the wife, the latter 
is a privileged party as to costs, and is entitled to alimony pending 
the suit. If the wife, therefore, be under the necessity of living 
apart, it is necessary that she should be subsisted during the 
pendency of the suit, and that she should also be enabled to procure 
justice by being provided with the means of defence. And we have 
already seen, that an attorney for the wife, in a proceeding by her 
against her husband, may recover his costs from the husband on the 
ground of these being necessaries. But when the wife has an inde- 
])endent or separate income, no alimony or costs pending the suit will 
be allowed, though something may be added where her pin-money 
is small. If she has no property, in case of a divorce at her suit, she 
is entitled to alimony, the general proportion of which, it is said, 
is rather higher than one-sixth, or about one-fifth of the income of 
the liusband, to be paid from tlic date of the decree; and even a 
moiety of the property has been given, where the wife brought the 
M’hole of the property and she was blameless; and where the husband 
pretended to have assigned away all his property, lie v'as neverthe- 
less compelled to pay alimony pending the suit for a divorce on 
account of adultery, at the rate of 50Z. per annum out of 140/. The 
reduction of the husband' s income by unprofitable speculations is no 
ground for a reduction of alimony allotted many years before ; but 
it is otherwise when his income has decreased without any fault on 
his part. The arrears of alimony ought to be enforced from year 
to year, for after greater delay the ecclesiastical courts will not in 
general assist. 

3. Testamentary Causes . — The ecclesiastical courts, and especially 
the Consistorial and Prerogative courts, have original, and in some 
cases exclusive, jurisdiction upon questions regarding the validity of 
wills relating to personalty ; for we have seen that a court of equity 
has no jurisdiction to determine on the validity of a will, the granting 
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of probate or letters of administration^ or taking and assigning admi 
nistration bonds, though afterwards an action for a breach of the con- 
dition may be brought in a temporal court. But the ecclesiastical 
judges admit that a court of equity is the fittest jurisdiction to decide 
upon the validity of an appointunent in or by a will, and will therefore 
endeavour to put the question in a course of inquiry there; and it is 
admitted that the ecclesiastical courts have no authority to decree the 
execution of a trmt. 

Courts of equity exercise a concurrent and more efficacious juris- 
diction in compelling executors and administrators to account and dis- 
tribute; and the Court of Chancery has ]>owers as extensive as those of 
the court of probate to receive evidence which may explain any am- 
biguity on the face of a will. 

If a will once proved to have existed be not forthcoming, the pre- 
sumption of law is, that the testator himself destroyed it, and therefore 
a copy will not be admitted to probate. 

The ecclesiastical courts have proper jurisdiction over personal 
legacies charged upon or to be paid out of mere personal estate, and 
upon the construction of a will respecting the same. 

But an injunction may be granted in chancery to restrain a husband’s 
suit in the ecclesiastical court for a legacy to his wife, he not having 
made a settlement. So when there is a trust affecting a legacy, clian- 
cery will interfere. When the estate of tlic deceased is considerable, 
or the legacy large, a suit in equity against tlic executor may be more 
effectual to secure the fund and a due distribution ; but when the legacy 
is small, it is in general best to institute a suit against the executor in 
the Arches Court if the will has been proved in the Pi‘erogative Court of 
Canterbury. The simple mode pursued in the ecclesiastical courts oi 
enforcing payment of a legacy is very convenient and summary, and 
avoids the necessity for resorting to chancery, and, though but little 
known, should be constantly resorted to, especially when the legacy is 
small. This jurisdiction is exercised bj'^ the Arches Court in all cases 
of wills proved in the Prerogative Court, and by the official principals 
of each diocese in cases of wills proved in the diocesan court. But in 
some cases the legatee should be prepared to give security to refund, 
wliere there is a possibility of creditors appearing. Where a legacy 
has been given to the sKiparate use of the wife in exclusion of the hus- 
band’s interference, the suit is to be instituted in her name separately 
against the executor, and the husband or his assignee is only to be 
cited pro forma. When an executor or administrator has expressly 
promised to pay a legacy in consideration of forbearance, an ac- 
tion at law may in general be sustained if he have assets, but not 
otherwise. 

4. Suits for defamation arc frequently instituted in the ecclesias- 
tical courts ; but as no damages are there recoverable, and there is no 
penance, except the compulsory admission of complainant’s innocence, 
asking forgiveness, and payment of costs, there is not much inducement 
to sue. In case of verbal slander, when the opprobrious words merely 
impute an immorality punishable only in the ecclesiastical courts, as call- 
ing a woman a whore or bawd, or any less explicit charge of fornication, 
if no special damage can be proved, a suit in the spiritual court is the 
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only remedy ; and as regards personal considerations, the compelling 
such admission of innocence, apology, and payment of costs, may 
afford some degree of satisfaction to the insulted individual. The 
remedy in the ecclesiastical courts for slander is limited to six calendar 
months. Slander imputing an offence punishable by indictment is not 
within the jurisdiction of the ecclesiastical courts; and in London 
and Bristol the imputation of whoredom to a woman is punishable by 
action. But if part of the offence impute only a spiritual offence, then 
after sentence a prohibition will not be issued to the spiritual court, 
although other words were actionable at law. The ecclesiastical 
court has no jurisdiction unless the defamation impute to the plaintiff 
the guilt of some offence punishable in that court. Nor can a suit be 
instituted in the ecclesiastical courts for a written libel, because any 
slander reduced into writing is remediable at law. 

It seems that in this court not only a party guilty of speaking spe- 
cific words, importing a particular or general charge of some spiritual 
offence, may be prosecuted, but also a person guilty of maliciously using 
general opprobrious and uncharitable expressions, tending to destroy 
iu’othcrly charity ; such as, Thou art a dishonest liver,” or ^‘Thou 
art a liar,” or ‘‘knave,” or “Thou art not to be trusted upon thy word 
or oath more than a dog.” 

In general, in a suit for defamation in a spiritual court, some slander- 
ous words must be proved by two witnesses ; but it seems sufficient if 
one witness ])rove defamatory words uttered at one time, and another 
witness words of similar import at another time. But in a suit of this 
nature the spiritual court is bound to allow the defendant the advan- 
tage of any justification which would have availed him at common law, 
as a plea, that the words were true. 

There is this peculiarity, that in the ecclesiastical courts a woman 
may sue alone without her husband for defamation ; and though he might 
ndcasc the costs, yet he could not determine the suit, so as to release 
the defendant from the necessity of performing the enjoined penance 
Indeed, by the law spiritual, the husband and wife may not join in a 
suit in the ecclesiastical courts, as they must in the temporal, but each 
shall sue separately upon their own cause of action. 

The punishment for defamation is payment of costs and penance 
enjoined at the discretion of the judge. .If the slander was privately 
uttered, the penance may be directed to be performed in a private place; 
but if publicly uttered, then the penance is to be public, as in the 
church of the parish where the party defamed resides, in time of 
divine service (but not covered with linen garments, as in cases of cor- 
rection for fornication &c.) ; and the defamer may be required publicly 
to pronounce, that by such words (naming them, as set forth in the 
sentence) he had defamed the plaintiff, and therefore that he begs par- 
don and forgiveness, first of God, and then of the party defamed, for 
uttering such words. 

6. Suits for Disturbance (technically called Perturbation) of Pews 
or seats in a church or chapel are frequently the subjects of litigation 
in the (ecclesiastical courts ; and in such a suit every description of right 
to a pew or seat may arise and be discussed. But when the legal right 
is clear, an action on the case for the disturbance, or an action of tres- 
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j)ass, if there has been an assault, may be preferable ; and in one case, 
where it appeared that the temporal right was the question, a prohi- 
bition was awarded to prevent the continuance of a suit in the spiritual 
court for a disturbance in the church. As a decree in an ecclesiastical 
court (even the Arches) respecting a pew is not in all cases conclusive, 
and the decision there may be afterwards disputed in an action, it is 
obviously, when the right is in dispute, better to proceed at law. 

The right of burial in a particular vault or place is also sometimes a 
private claim discussed and determined in a spiritual court. 

1 1. The ecclesiastical courts have also considerable jurisdiction over 
PUBLIC MATTERS of a Spiritual nature, as church rates, and over ec- 
clesiastical officers and certain offences of a spiritual nature. 

Church rates are peculiarly subject to the jurisdiction of the eccle- 
siastical courts; and although the 53 Geo. III. c. 127 gives justices 
of the peace jurisdiction to enforce payment whep the arrear of rates 
does not exceed 10/., yet at the same time it expressly enacts, that 
the justices shall not proceed when the rate is in a course of litigation 
in the ecclesiastical court. And if, for the lirst time, it be honA fide 
insisted before justices that the liability to pay is intended to be dis- 
puted in that court, they cannot proceed further. 

The proper course, when a rate is required in older to repair 
the church, is for the churchwardens to call a vestry; and it is for 
the majority of the parishioners at such vestry to say whether they 
acquiesce in the rate proposed, or what rate shall be assessed. The 
right to tax themselves is vested exclusively in the majority, and no eccle- 
siastical court can assess the quantum. If the majority of the parishioners 
refuse to make a rate, still the churchwardens themselves cannot make 
one. If the parishioners contumaciously, obstinately, and pertinaciously 
refuse to make any rate at all when it is necessary, or will only make 
such a rate as is manifestly collusive, then they may be articled in the 
ecclesiastical court for such refusal, and there punished. 

After a rate has been made, the formal and strictly pro])cr course is 
for the churchwardens to apply to the ordinary to confirm the late; 
though a rate is valid without confirmation. 

In a suit for subtraction of church rate, brought by the churchwardens 
against a parishioner, the presumption is in favour of the rate; and 
unless he establish that he is unequally assessed, he will in general be 
condemned as w'ell to pay the amount of the assessment as also the 
costs. The resistance by a single individual of such rates is gene- 
rally treated as vexatious, because it occasions great trouble and 
difficulty in a parish. 

Spiritual courts have also jurisdiction over grammar schools. 

The ecclesiastical courts have jurisdiction over ecclesiastical officers, 
to compel them to perform their duty ; as to compel churchwardens to 
deliver their accounts, though they cannot decide on the pro})ricty of 
the charges therein. If a clergyman refuse or neglect to perform the 
office of burying when he ought, he may be suspended for three months 
by the ordinary ; or he may be punished in the temporal courts by in- 
dictment or information, if any inconvenience to the public should arise 
from the neglect. 

The statute 5 Eliz. c. 23, ^ 13, specifies some of the ecclesiastical 
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offences punishable in the spiritual courts, and which are thereby re- 
quired to be specified in the significavit ; such as heresy^ refusing to 
have a child baptized, to receive the sacrament, or to attend divine 
service, ei rors in matters of religion, incontinency, usury, simony, per- 
jury in the ecclesiastical courts, and idolatry. 

Simony, whether the offender be a clergyman or layman, may be 
prosecuted in the ecclesiastical courts. 

Usury also, when beyond ten per cent, may be prosecuted in these 
courts. 

So, by 5 & 6 Edw. VI. c. 4, § 1, if any person shall by words only 
quarrel, chide, or brawl in any church or churchyard, it shall be lawful 
for the ordinary of the place, on proof by two lawful witnesses, to 
suspend every ecclesiastical person so offending, and every layman, 
from the entrance of the church ; and if he be a clerk, from the minis- 
tration of his office, so long as the ordinary shall think fit, usually six 
months. The statute was intended rather to secure the sanctity and 
dignity of the place than the party assailed ur abused ; and indecorous 
'words and conduct towards the presiding minister at a vestry meeting 
is an ecclesiastical oftence ; and the circumstance of the other party 
having used the most provoking language and conduet, affords no 
defence or excuse. The sentence against a layman may be suspension 
from the church for a week, three weeks, or a month, or longer; 
with admonition, iind payment of costs generally, or 20/. or 30/., or 
other fixed sura, usually less than the actual costs, and a direction that 
the sentence shall he notified in church. 

Assaulting a clergyman is also an offence punishable in the eccle- 
siastical courts by censure and costs. But the arresting a clergyman 
'v\dulst performing or going to or returning from divine service is now^ 
declared to be an indictable misdemeanor by the 9 Geo. IV. c. 31, § 23. 

The mother of a bastard child is punishable in these courts ; and 
adultery, fornication, lewdness, drunkenness, blasphemy, and absence 
from church, arc all oflences to be here prosecuted. Solicitation of 
chastity may also be prosecuted in these courts. 

Suits in the ecclesiastical courts for defamatory words must be com- 
menced 'within six calendar montlis from the time they were spoken, 
and for fornication or incontinence, or for striking or brawling in a 
church or churchyard, within eight calendar months, by the 27 Geo. III. 
c. 44. But a suit in the ecclesiastical courts against a clergyman for 
incontinence, where the object is to obtain his suspension or depri- 
vation, is not within that enactment. 

The ecclesiastical courts have no jurisdiction over contracts or tres- 
passes ; and the ordinary cannot punish a trespass committed even in 
the body of the church, unless it hinder divine service. Nor has a 
spiritual court any jurisdiction over trusts (if still subsisting); and 
therefore where a party, sued as a trustee, was arrested on a writ de 
contumace capiendo, the Court of Quecn^s Bench, on habeas corpus, 
discharged him out of custody. And although this court may compel 
a churchwarden or an executor to deliver his accounts, yet after the 
same, or an inventory by an executor, has been delivered, this court 
cannot proceed to impeach the account. These courts have no juris- 
diction over a devise of real nronertv. or of a lecraev or charge thereon. 
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Neither have tliey any jurisdiction in cases of treason or felony, or 
other offence cognizable or punishable in the temporal courts. So a 
suit for defamation cannot be instituted in the spiritual court for a 
written libel, because any written slander of a person is actionable or 
indictable. Nor can damages be recovered in the ecclesiastical courts, 
but costs only. 

III. Course of Pboceeuing in Ecclesiastical Courts. — Causes 
or suits which may be instituted in the ecclesiastical courts, in respect 
of the different course of proceeding in each, are either formal (termed 
'plenary) or summary. 

The complaints that must be formally instituted and prosecuted 
are — 1. All testamentary proceedings and businesses of administration 
(unless in the Prerogative Court, where the proceedings are always sum- 
mary, as by motion or petition) ; 2. All causes of legacy ; 3. Causes 
of defamation, or reproachful or opprobrious language ; 4. Causes of 
divorce, or separation from bed and board ; 5. Jactitation of rnariiage; 
6. Impediments to man-iage ; 7. Suits for ecclesiastical dilapidations j 
8. Suits relating to seats in churches ; and 9. Suits for tithes. 

The suit may sometimes, even of necessity, be in the name of a 
married woman alone, as either for words defaming her, or for a legacy 
bequeathed to her for her separate use. 

The process in the ecclesiastical courts is by citationy whicli differs 
from process in the temporal or equity courts, inasmuch as, being for the 
enforcement of a moral or religious duty, it may be served on a Sunday. 

Instead of the declaration at common law or bill in equity, the state- 
ment of the complaint is termed a libel. 

The plea in this court may be called the amweVy in which the 
defendant denies or extenuates ; and if the suit be for slander, as calling 
a woman a whore, the defendant may justify that the words were true. 

If the defendant deny the charge, the complainant proceeds to proof 
by witnesses, whose testimony is taken down in writing by an officer 
of the court. In an action for defamation and many other cases, the 
words must be proved by two witnesses, but they need not both swear 
to precisely the same words, or to words spoken at the same time. 

As regards the sentence or judgment, an ecclesiastical court has no 
jurisdiction to award damages ; and they cannot either fine or amerce. 
The punishment is only by enjoining the performance of penance and 
payment of costs, either generally or a named sum, or, as in a suit 
for restitution of conjugal rights, performance’^ of the enjoined duty. 
The penance enjoined in a private suit may be commuted or dispensed 
with for money paid to the complainant. 

The 53 Geo. Ill, c. 127 prohibits sentences of excommunication 
and writs of excommunicato capiendo, but gives a new process, called 
a writ de contumace capiendo, being an execution at law, which, pro- 
vided the sentence and proceedings are regular, in case of continued 
disobedience, operates as a perpetual imprisonment ; the confinement 
under that writ being considered in the nature of an imprisonment for 
contempt, and not mr a debt ; on which account, where the sum to be 
paid w^as under 20/., and the party had been imprisoned upwards of a 
year, he was held not entitled to his discharge under the 48 Geo. III. 
c. (the Small Debts Act). However, a person imprisoned under 
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this writ is entitled to the benefit of the rules of the Queen’s Bench 
prison ; and if imprisoned in a county prison, he might be removed 
into the Queen’s Bench, and then obtain the benefit of the rules. 

In a suit for brawling and smiting in a church or churchyard, there 
may be sentence of imprisonment, as for seven days, or not ex- 
ceeding six months, with payment of costs. 

In case of nonconformity to the sentence of the ecclesiastical court, 
as upon a decree against a wife of restitution of conjugal rights, if the 
dclendant disobey, she may be imprisoned under the statute 53 Geo. III. 
c, 127, for the contempt, at the instance of the complainant; and such 
imprisonment is not, as has been supposed, terminable at the pleasure 
of the ecclesiastical judge by whom the party has been pronounced in 
contempt, unless on its being established that the party has obeyed 
the sentence ; for without such obedience the court cannot relieve from 
the imprisonment. 

IV. The Courts exercising ecclesiastical jurisdiction are the fol- 
lowing. None of them, it may be observed, are deemed courts of 
record; their jurisdiction and power are, however, supported and en- 
forced by the aid of the courts of law, and by some modern statutes, 
viz. the 2 &3 Win. IV. c. 1)2, and 3 & 4 Wm. IV. c. 41. 

1. The Archdeacon’s Court, the most inferior of the ecclesiastical 
courts. It may I)e held, in the archdeacon’s absence, before his official 
appointed by him ; and its jurisdiction is sometimes in concurrence 
with, and sometimes in exclusion of, the Consistory Court of the 
bishop. From this court, by the 24 Hen. VIII. c. 12, an appeal lies 
to the consistory court. 

2. The Consistory or Diocesan Court is the court of every dio- 
cesan bishop, held in his cathedral, for the prosecution, hearing, and 
trial of all ecclesiastical causes arising within his diocese, and also for 
granting probates and letters of administration where there are assets 
only in that diocese. The bishop’s chancellor, or his commissary, is 
the judge ; and from his sentence an appeal lies, by virtue of the 
24 Hen. VIII. c. 12, to the archbishop of the province, viz., to the 
Court of Arches. 

The Court of Peculiars, as the term imports, is an exempt juris- 
diction over certain parishes dispersed through the province of Canter- 
bury in the midst of other dioceses, and which are exempt from the 
ordinary or bishop’s jurisdiction, and subject to be appealed from only 
to the metropolitan or archbishop’s court. All ecclesiastical causes 
arising within these peculiar or exempt jurisdictions are originally cog- 
nizable by this Court of Peculiars. The Commissioners for inquiring 
into Courts of Justice, in their report, thus describe the Peculiars of the 
Court of Canterbury: — ‘‘The Peculiars of his Grace the Archbishop 
of Canterbury comprise a number of parishes, most of which are 
situated in London and the neighbouring counties. They are divided 
into districts, the principal of which are the deanery of the Arches in 
London, the deanery of Shoreham in Kent, and the deanery of Cro} don 
in Surrey. The judge is properly Dean of the Arches, an appellation 
not unfrequently, though inaccurately, applied to the official principal 
of the Arches Court of Canterbury; as these two offices have been 
generally, though not necessarily, held by the same person.” 

6 s 
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4. The Court of Arches is chiefly a court of appeal from the courts 
of the several bishops or ordinaries within the province of Canterbury, and 
its appellate jurisdiction extends to all causes or suits relative to wills^ 
intestacies, tithes, church rates, marriages, and other matters cognizable 
in these courts. But it has also an original jurisdiction in suits for 
stcbtr action of l^acp, where the will has been proved in the Preroga- 
tive Court of Canterbury, and there is no ti ust to be performed by 
the executor beyond that of merely paying the legacy ; and it should 
seem that this is a preferable court to resort to when the legacy is small. 
It also entertains original suits on letters of request^ which dispense with 
the necessity for instituting a suit in the first instance in the inferior 
jurisdiction, as in a consistory court, and authorize it to be at once 
instituted in or transferred to a superior court. To obtain letters ^f 
request, the plaintiff may (without the consent of the defendant, or even 
apprising him) apply to the judge of the inferior or diocesan court 
in order that the cause may in the first instance be commenced in the 
Arches Court, and upon the letters of request being signed by the judge 
of the diocesan court, and accepted by the judge of the Arches, a decree 
issues under the seal of the latter court, calling upon the defendant to 
answer the charges therein preferred against him. 

The course of proceedings in the Arches Court is usually as follows. 
The executor being cited to answer the legatee in a suit of subtraction 
of legacy, after appearance civen, a short libel is brought in, pleading 
that A.B. madfe a will, that he thereof appointed C. D. executor, and is 
since dead, leaving hona notahilia., and without revoking or altering his 
will ; that since his death C. D. has proved such will in the Prerogative 
Court of Canterbury ; that by his will A.B. left a legacy to E. F. in the 
following terms (reciting the clause of the will), that this legacy remains 
unsatisfied, and that C. D. is possessed of and has admitted assets ; has 
been applied to and refuses payment ; and further pleads the identity 
of E. F. and the legatee, and that he is of age ; and the libel concludes 
with a prayer that the executor may be compelled to pay the legacy, and 
be condemned in costs. The records of the Prerogative Court prove all 
the facts, except the assets, age, and identity of the legatee ; and the 
executor is, upon the libel being admitted, assigned to give in his answer, 
which be must do on oath. Should he in his answer deny assets, or 
the legatee's identity or age, witnesses may be examined. Sometimes 
there may be some special circumstances stated in the libel, and the ex- 
ecutor also may plead responsively. But in a great majority of cases, 
the legacy is paid either as soon as the citation is taken out, or as soon 
as the libel is adniitted. Sometimes, as a preliminary proceeding, an 
inventory and account are called for in the Prerogative Court, and which 
it is advisable to apply for before the commencement of the proceeding, 
when it is at all apprehended that the executor will dispute his having 
received assets. Formerly, W the 25 Hen. VIII. c. 19, the appeal 
from this court was to the Court of Delegates, but is now to the 
Judicial Committee of t^ie Privy Council. 

5. The Prerogative Court. — ^The archbishop of Canterbury (ana 
of York also) has his Prerogative Court, as well for proving wills and 
granting letters of administration, when the deceased has left hona no- 
tabUia in different dioceses, as for instituting, hearing, and determining 
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all causes, formal or summary, relating to wills, administrations, or 
legacies, before a judge appointed by the archbishops called the judge 
of the Prerogative Court, This court properly hears all suits and 
proceedings relative to the grant of probates, or letters of administration, 
and to the assignment of administration bonds. The appeal from this 
court was formerly to the Court of Delegates, but is now to the J udicial 
Committee of the Privy Council. 

The mode of proceeding to obtain probate of a will, or letters of 
administration to the effects of a person deceased, is to apply to a 
proctor of the ecclesiastical court ; and if the party applying be an 
executor, or entitled to the administration of the intestate’s effects, he is 
sworn before a surrogate of the judge to the full value of the deceased’s 
personal estate, without deducting the debts due from him. The ori- 
ginal will is deposited in the public registry of the ecclesiastical court, 
and probate of a collated engrossed copy is granted. The probate and 
administration are documents on parchment, in which are stated the 
name and late residence of the deceased, also the name of the executor 
or administrator, by what court, and the day on which it is granted. 

For the purpose of allowing any person interested in the deceased’s 
effects an opportunity of contesting the validity of the will, or the right of 
a party to administration, such person can, upon application to a proctor, 
procure a caveat to be entered in the public registry against a grant of 
probate or administration issuing unhnowm to the proctor entering it; 
which caveat may be entered on behalf of the interested party in a 
fictitious name. Caveats are generally entered on the behalf of legatees 
in a will, or of the next of kin in cases of intestacy. 

In many cases parties beneficially interested in the due distribution of 
the assets may call upon the parties to whom the probate or adminis- 
tration is to issue, and prior to its passing the seal, to give into court a 
declaration in lieu of a detailed inventory of the deceased’s effects. 
This d(*claration, without specifying the particular effects, gives a ge- 
neral account thereof, and of their real or presumed value, according to 
the belief of the parties on their oath. 

In administration, a bond is entered into, in a penalty of double the 
value of the deceased person’s effects, and generally with two sureties. 

In the Prerogative Court summary applications are to be made for the 
delivering out of administration bonds, so as to enable the creditors or 
legatees or next of kin to proceed in an action at law in the name of the 
obligee (in the case of a prerogative administration, the archbishop of 
Canterbury) against the principal or sureties for a breach or breaches 
of the condition, the form of which is prescribed by the 22&;23 Car. II. 
c.lO,§ 2, viz. for five distinct acts: — 1. For the administrator’s making 
a perfect inventory of the deceased’s effects; 2. His exhibiting the 
same into ihe registry of the court at or before a named day ; 3. Well 
and truly to administer, according to law, the effects that shall come to 
hand according to law, meaning duly to satisfy creditors in due order ; 
4. To make a true and just account of such his administration before a 
named day; 5. To deliver and pay the residue {i. e. after satisfying 
creditors) as shall be decreed by the judge of the court. It follows that 
the obligors may be sued if the administrator be guilty of a breach of 
either of these stipulations. 



Ecclesiastical Courts, 


The archbishop has 'Nvhal is tcrnjed a Court of Faculties, which, as 
it does not hold plea in any suit, oiuj:I)t not, perhaps, strictly to be here 
mentioned ; but yet it may be proper to notice it, because it is in this 
court that the right to pews or iiionuinents, and other rights of burial, 
so interesting to individuals and their relatives, are created. It has 
also various other powers under the 25 Hen. VIII. c. 21, in granting 
licences, dispensations, faculties, &c. 

So the obtaining a faculty is the only legal mode of erecting an 
organ in a parish church, or to level a church-yard, &c. The same 
law applies to monuments and vaults. 


CHAPTER XIII. 

tht ^irmtraUsi mXf Courts* 

I. The Admiralty Court. 

The Court of Admiralty (^also termed the Instance Court) is a mere 
municipal tribunal, perfectly distinct from the Prize Court, which is 
principally an international court, existing only during war or until tlie 
litigations incident to war have been brought to a conclusion, although 
frequently confounded,!in consequence, pcrhaps, of the same judge usually 
presiding in both courts. It is a court principally for the determination 
of injuries to pi’ivate rights arising at sea or intimately connected w ith 
maritime subjects, the principal of which are enumerated in a recent 
act, 2 & 3 Win. IV. c. 51, § 6, which removes all doubts as to the 
jurisdiction of the vice-admiralty courts abroad, and enables them to 
near and determine suits for seamen’s wages, pilotage, bottomry, damage 
to a ship by collision, contempt in breach of the regulations and in- 
structions relating to her majesty’s service at sea, salvage, and droits of 
admiralty, when a ship or its master shall have come within the local 
limits of the court, notwithstanding the cause of action arose elsC' 
where. The vice-admiralty courts abroad, and this court as a court of 
appeal therefrom, have not, it should seem, any original jurisdiction in 
revenue cases, unless under express statute ; but questions of that nature 
must be tried where the offence was committed or the seizure made. 

This court has jurisdiction to try and determine most maritime causes 
or suits for private injuries, w^hich, although had the same transaction 
entirely occurred on shore, would in their nature have been of common 
law cognizance, yet having been either committed on the high seas, or 
connected with maritime transactions, are therefore considered better 
to be examined and remedied in this peculiar court. The statutes 
13 Ric. II. c. 5, 15Ric. II. c. 3, and2Hen. VI. c. 11, however, direct 
that the admiral and his deputy shall not meddle with any thing but 
only things done upon the seas, and quarrels there arising; and tliere- 
fore the Admiralty Court has properly no cognizance of any contract, 
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or any thing done within the body of any county either by land or by 
water (meaning rivers), nor strictly of any wreck of the sea, for that 
must be cast on land before it can become a wreck. Damages are 
recoverable for a wrongful suit in the admiralty when it is not propeily 
cognizable there. 

As to Jlofsamj jetsam, and ligan, the admiralty hath jurisdicthjn 
when they are in and upon the sea. If part of any contract or other 
cause of action have arisen upon the sea and part upon the land, then 
the common law excludes the Admiralty Court from its jurisdiction ; 
and therefore, though pure maritime acquisitions, which are earned and 
become due on the high seas, as seamen’s wages, are proper objects of 
the admiralty jurisdiction, even though the ordinary contract for them 
be made upon land, yet in general, if there be a contract made on 
shore or in a river in England, to be executed upon the seas ; or if a 
contract be made upon the sea to be performed in England, as a bond 
on ship-board to pay money in London, these kind of mixed contracts 
belong only to the courts of common law\ But to these rules there are 
exceptions ; and therefore we will consider more particularly the sub- 
jects of jurisdiction, which may be arranged under three general divi- 
sions ; as, 1. In cases of tort; 2. In cases of contract; and 3. The 
general practice or course of proceedings in the admiralty court, which 
may be considered as constituting part of its jurisdiction, and rendering 
it very frequently expedient to resort to this court in preference to any 
other. 

So far from the judges of the Court of Admiralty now attempting to 
extend their jurisdiction, a contrary dispositi^^m prevails ; and the court 
reluctantly interferes when the right or title (as to a ship) is the direct 
question to be determined, or when a more compreliensive suit con- 
nected with the cause is pending in the Court of Chancery, though it 
will then decide upon a mate’s qlaim to wages against a person acting 
as owner or employing him. 

From the sentence of the admiralty judge the appeal is to the 
Judicial Committee of the Privy Council under the recent statute. 

I. The jiii isdiction of the Court of Admiralty in cases of touts is 
confined to torts committed at sea, or at least committed on the water 
and within the jurisdiction of the Court of Admiralty, principally for — 

1. ^ca Batteries , — This suit may be instituted in the adj?iiralty, not 
only by a sailor or officer or other poison employed on board a ship 
during a voyage, against the captain or master or other person on board 
the same ship, or against a person on board another ship, for an assault 
and battery, but even by a passenger against the master, when the 
injury was committed during a voyage or on the high seas. 

2. Suits from Collision of Ships , — A suit may also be instituted 
with advantage in this court for damage occasioned by one ship running 
foul of another, although it is more usual to proceed by action in the 
temporal courts. Sir Wm. Scott thus distinctly stated the legal classi- 
fication of collisions of this nature: — “ There are four possibilities under 
whith an accident of this sort may occur. In the first place it may 
happen without blame being imputable to either party, as where the 
loss is occasioned by any other vis major ; in that case the misfortune 
must be borne by the party on whom it happens to fall, the other not 
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being responsible to him in any degree. 2dly, A misfortune of this 
kind may arise when both parties are to blame, as where there has been 
a vrant of due diligence or of skill on both sides ; in such a case the rule 
of law is, that the loss must be apportioned between them, as having 
been occasioned by the fault of both of them. 3dly, It may happen by 
the misconduct of the suffering party only ; and then the rule is, that the 
sufferer must hear his own burthen. Lastly, It may have been the 
fault of the ship which ran the other down, and in this case the injured 
party would be entitled to an entire compensation from the other.'’ It 
is further a general rule, that the law imposes upon the vessel having 
the wind free the obligation of taking proper measures to get out of 
the way of a vessel that is close-hauled, and of showing that it has 
done so, and if not, the owners of it are responsible for the loss which 
ensues. In a case of collision against a steam vessel, the court, as- 
sisted by Trinity Masters, pronounced for damages and costs, holding 
that a steam vessel, not receiving her impetus from sails but from 
steam, is or ought to be more under command, and manifestly having 
seen the other vessel, was to blame. It would seem that steam boats 
should generally go to the starboard ; whilst the general rule of navi- 
gation is, that when other ships are crossing each other in opposite 
directions, and there is the least doubt of their going clear, the ship on 
the starboard tack is to persevere in her course, while that on the lar- 
board tack is to bear up or keep more away from the wind. 

When it is doubtful which vessel was to blame, or whether such a 
degree of blame may not be imputable to each as to render it difficult 
to decide who, if either, ought to make compensation, then it seems 

E referable to proceed in the Court of Admiralty, because this court 
as a peculiar jurisdiction to decree that the owners of each vessel shall 
make good a moiety of the entire damage. 

When the ship that occasioned the damage is foreign, or the owner 
or person to be sued resides abroad or is insolvent, so that a verdict at 
law for damages could not be enforced, it is certainly preferable to 
proceed in this court ; because here, by the usual course of proceeding, 
the suit is begun by arrest of the ship, tackle, &c., which will not be 
removed except upon the terms of adequate bail. And the statute 
1 & 2 Geo. I V. c. 75, allowing a summary proceeding and arrest of a 
ship in casif of collision, extends as well to foreign as to British ships ; 
and so the Pilot Act, 6 Geo. IV. c. 125, § 52, protects the owner and 
master of a foreign ship from liability, when he has duly conformed 
to the act by taking a regular pilot on board. But if a collision takes 
place in a river, or within the body of any county, then no suit in the 
Admiralty court would be sustainable, but that court on protest would 
decline to interfere, or a prohibition from the Queen's Bench might be 
issued. In suits for collision the crew of the ship charged with the 
damage are admitted as witnesses from necessity. 

^ For the course to be observed by vessel shall have sustained or caused any 
steam-vessels in passing each other, see serious accident, or received any material 
9 & 10 Vic. c. 100; wiiich act contains damage affecting her sea-wortnine^ the 
regulations as to the construction of sea- master or other person in charge her 
going steam-vesseis, and for the preventing shall as soon as possible transmit a report 
the occurrence of accidents (so far as may thereof to the Board of Trade, under a 
be poMible) in steam navigation, and for penalty of 50/., in order that, if such board 
requiring sea-going vessels to carry boats, think fit, they may appoint inspectors to 
It also requires, that whenever any steam- inquire, into it. 
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8. Suit Jvr Possession of a Ship. — ^To a limited extent this court 
has jurisdiction, upon a suit instituted therein, to put a claimant into 
possession of a ship, independently of cases between part-owners. If a 
question of title occurs incidentally in a cause of possession, it then 
becomes necessary for the court to inquire into the title, at least so far 
as to satisfy itself that it may safely decree possession to the party 
seeking it. The mere averment by one of the parties that there is a 
conflicting claim of title, which may be perhaps a mere cobweb title 
does not arrest the progress of the cause; but the court may so far in- 
quire into the pretended title, as to ascertain whether it be bond fide 
founded on probabilities, or merely colourable ; and if the latter, the 
court wall decree possession to the other party. 

4. The Court of Admiralty has authority to entertain a civil suit or 
intervening claim for the restitution of goods (technically called for the 
point of restitution) taken piratically on the high seas, or otherwise than 
under colour of capture ; though its criminal jurisdiction was in a great 
part removed by 2o Hen. VIIL c. 15. If goods are taken piratically 
at sea, though sold afterwards at land, the Court of Admiralty here has 
cognizance thereof, and may award restitution to the original owner, as 
w'ell against the original spoliator as against the purchaser; and, even 
without a previous conviction of the piracy, the original owner may 
proceed in a suit for restitution. 

II. The jurisdiction of the Court of Admiralty in cases of contracts, 
express or implied, when they are of a maritime nature, is also exten- 
sive; as, Ist, Between part owners of a ship; 2dly, Suits for mariners’ 
and officers’ wages ; 3dly, Suits for pilotage ; 4thly, Suits on bottomry 
and respondentia bonds; and 5th1y, Suits for salvage and relating 
to wreck. 

1. Suits between Part-Owners. — The jurisdiction of the Court of 
Admiralty between part-owners of Britisn ships is in some respects 
concurrent with that of the Court of Chancery. When the extent of 
the shares of the several co-owners is not in dispute, the court is open to 
an application by one or more to restrain the others from sending the 
ship on a voyage without the consent of the applicant, until they give 
security to the value of the interest of the applicant opposing such 
voyage. The applicant, in such case, will not be liable to any part 
of the expences of the outfit, nor on the other hand will he be entitled 
to any earnings of the ship during the voyage. 

The course of proceeding is to obtain a warrant to arrest the ship^ 
whereupon, unless the required security be given, she will remain secured 
in port. If no security is given, a bill in equity to compel an arrange- 
ment between the owners must be filed. If the minority happen to have 
possession of a ship and refuse to euiplov it, then the majority may 
by a similar warrant obtain possession ot it, and send it to sea upon 
giving such security. If the amount of the respective shares be in 
dispute, the Court of Admiralty will not interfere, and the proper course 
is to file a bill in chancery praying an injunction. The application, 
eithir to the Court of Admiralty for security, or to the Court of 
Chancery for an injunction, should be made promptly, 

2. Suits for Wages. — Although manners’ wages are recoverable by 
action at law, and by other more summary means, yet the Court of 
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Admiralty is in many cases the preferable tribunal, particularly when 
there are several seamen unpaid, or where the owners are insolvent. 
For all the SQarnen and officers (except the captain or master) of a British 
vessel may, either singly or jointly, sue in this court, and arrest the ship 
by its process as a security for their demand, or the proceeds remaining 
in the registry. But in all cases of wages of seamen not exceeding 20/. 
a summttry mode of recovering the same is afforded by the 5 & 6 Wm. IV. 
c. 19, before any justice of the peace near to the place where the ship 
ended her voyage, cleared at the custom house, or discharged her cargo, 
or where the master or owner resides. Such justice is empowered to 
examine the parties and their witnesses upon oath, and to make such 
order for payment of the wages as shall appear reasonable and just ; 
and if not paid within two days after the order made, may issue his 
warrant for levying the same upon the goods and chattels of the party ; 
and in case of no sufficient distress, upon the ship itself; and if the 
ship be not within his jurisdiction, may then commit the party to gaol, 
there to remain without bail till the amount of wages and all expences 
are paid. The decision of such justice is final and conclusive, as well 
upon every such seaman as upon the owner and master of the ship. 
And if any suit for the recovery of a seainan^s wages be instituted 
against the ship, or the master or owmer, either in the court of admi- 
raltj^ or in any vice-admiralty court, or in any court of record, and it 
shall appear that the plaintiff might have had an effectual remedy by 
complaint to a justice of the peace, as before provided, the judge is re- 
quired to certify to that effect, and no costs of suit shall be awarded to 
the plaintiff. 

3. Suits for Pilotage . — The Court of Admiralty has in some cases 
jurisdiction over questions of pilotage. The 6 Geo. IV. c. 125 expressly 
provides, that the provisions of that act shall not affect or impair the 
jurisdiction of the High Court of Admiralty ; but it has been determined 
that a charge for pilotage under the old statute, where the service was 
performed in a river within the body of a county, could not be re- 
covered by a suit in the Court of Admiralty. 

4. Suits on Bottomry Bonds, — This court has a peculiar juris- 
diction (exclusively as regards the proceeding against the ship itself) 
in case of hotiomry bonds and other deeds of hypothecation. To en- 
title the lender abroad to proceed against the ship itself, there must be 
a written instrument of hypothecation. Bills of exchange drawn by 
the master as a security for the money advanced to him, though accom- 
panied with a verbal engagement from him that the ship shall be liable, 
will not suffice. 

Upon the arrival of the ship in this country, if the loan and premium 
be not paid within the time prescribed, the agent of the lender applies 
to the Court of Admiralty with the bond or other contract and a proper 
affidavit of the facts, and obtains a warrant to arrest the ship and cite 
all persons interested to appear before the court ; and such citation is 
generally made by posting a copy of the warrant upon some part of the 
ship. If there be several claimants of the same nature, though # law 
the first mortgagee of land is preferred and must be first satisfied, in 
this court the last obligee is to be paid first, provided the advance w^as 
absolutely essential. But unless the last loan was essential for the 
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preservation of tlie vessel, a former security will be preferred. 
Claims for mariners' wages are always preferred to bottomry bonds. 
The Court of Admiralty has jurisdiction to reduce a stipulate^ pre- 
mium ; but it cannot be impeached under the usury laws. 

The Court of Admiralty has also extensive jurisdiction, as well 
nal as appellate, from the decisions of justices or arbitrators in questions 
of salveLge, 

Although, strictly speaking, the Court of Admiralty has no jurisdiction 
over questions of wrecks yet incidentally in suits for salvage the court 
has jurisdiction. The proctor of the admiralty interposes for its pro- 
tection until a claim is given ; but as soon as a lawful owner appears, 
the proctor withdraws his claim, and the right of the crown to the 
j>roperty is then gone, the ship and goods are restored, but the charges 
of the admiralty are still to be paid. 

111. Course of Proceedings. — It has been said that the proceedings 
of the Admiralty Court are according to the method of the civil law, 
like those of the ecclesiastical courts, and that upon that account it is 
usually held at the same place, namely, at Doctors' Commons. But 
although some parts of the practice of the civil law may have been 
adopted, yet there is much more wholly independent of the civil law 
course of proceeding, and, in particular, the judge of the Admiralty 
Court may, as well in civil as in criminal cases, have the assistance of 
a jury. 

In some cases, as in the instance of collision of ships, whether British 
or foreign, the 1 & 2 Geo. IV. c. 75, § 22, allows a summary appli- 
cation to any judge of either of the courts of record at Westminster, 
or to the judge of the Court of Admiralty, and upon either being satis- 
fied that damage has arisen by the misconduct or negligence of the 
master or mariners of a foreign ship, such judge may cause the foreign 
ship to be arrested and detained until the master or owner or consignee 
shall undertake to appear to the suit, and find sufficient bail for all 
costs and damages. 

There is a convenient summary form of proceeding in matters of 
slight interest, called an act on petition," in which the parties state 
their respective cases briefly, and support their statements by affidavit. 
This form is adopted in proceedings to enforce payment of a bottomry 
bond ; but it is not adopted in important cases. 

The Admiralty or Instance Court is so distinct in jurisdiction from 
the Prize Court, that if an affidavit in a civil suit be sworn before a 
prize commission^:, it is irregular. 

The first process in this court is frequently by arrest of the defendi- 
ant's person, as in the instance of a sea battery, upon which the 
defendant must find bail, or fidejussors in the nature of bail; and in 
case of default, the bail and principal may be imprisoned. The court 
may also fine and imprison for a contempt in the lace of the court; and 
yet this is not a court of record. 

In the admiralty it is an ancient established formula to commence a 
suit by arrest of the ship, tackle, apparel, and furniture, leading to a 
full remedy, affecting all the property of every kind belonging to the 
owner. In order to obtain restitution, there must be bail for the value 
of the ship and intermediate earnings, and to return the vessel into the 

* See the 9 & 10 Vic. c. 99, which consolidates and amends the laws relet^"* 
wreck and salvage. 
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hands of the owners if the court shall ultimately adjudge the possession 
to them. • 

Sometimes a monition is the first proceeding, as the monition requir- 
ing an agent to bring in his account of the sale of a ship and cargo, and 
the balance of the proceeds undistributed, as in case of prize. If a 
satisfactory return be not made to the monition, then the judge may 
decree him to be attached, but may afford time for submission, by 
ordering that the attachment shall not be enforced until a certain time; 
after which, if the agent still remain in contempt, he may be im- 
prisoned. 

With respect to contempts^ the usual practice is not to arrest the 
guilty party in the first instance, although there is no doubt of the power ; 
but, in cases of wearing false colours, the first step is usually to grant 
a warrant to attach the person, founded on an affidavit of the fact. 

There is an express rule of the Court of Admiralty of the 5th August, 
1806, that in every case where bail is required to be given in any cause 
depending in this court, a notice in writing of the person proposed to 
become bound shall be delivered at the office of the adverse proctor, 
and that no bail bond or recognizance shall be taken unless the adverse 
proctor, or some other proctor for him, be there present, or an affidavit 
be exhibited to prove that he has had such notice for the space of 
twenty-four hours, and been required to attend at the time of giving 
such bail, for the purpose of objecting or consenting thereto. 

It should seem that the Court of Admiralty, as well as the Prize 
Court, has jurisdiction to rehear and revise its own decrees, but they 
very reluctantly permit such a proceeding. 

The practice of the Court of Admiralty has been considerably im- 
proved, and its jurisdiction extended, by 3 & 4 Vic. c. 65. 

II, The Prize Court. 

Sometimes the Prize Court has been described as if it were merely 
a branch of the Court of Admiralty; but although the same judge* 
usually presides in each, his authority to hear and decide prize 
causes entirely depends upon a special and separate commission under 
the great seal, issued at the commencement of each w^ar ; and the whole 
system of proceeding in the Prize Court, though exceedingly important, 
is peculiar to itself, and governed by rules not applying to the Instance 
Court of the Admiralty, which is a mere civil tribunal. 

Where the property is under lOOZ. in value, the Prize Court will de- 
termine upon the right on a summary proceeding. •No prohibition to 
the Prize Court of Admiralty will be granted for proceeding to adju- 
dication on a ship taken as a prize, either during war or after the ces- 
sation of hostilities, for the court has jurisdiction to complete what has 
been regularly commenced. 

In this Court of Prize are directly decided not only all questions re- 
lative to captures, but prize and sometimes booty (or prize on shore), 
and most other questions upon the law of nations ; though some- 
times the latter, and even the construction of treaties, are collaterally 
argued and determined in other courts. The jurisdiction of the Prize 
Court is not, like that of the Instance Court, confined to transactions 
on the sea, but extends as well to hostile seizures on shore. 
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CHAPTER XIV. 

®t €onttfl, of (Btvov antr ^pptaU 

Having thus considered the jurisdiction and general practice of the 
principal courts wliich have original jurisdiction, and some of which 
have also jurisdiction as courts of appeal and error from inferior 
courts, we now proceed to the consideration of those courts which have 
little if any original jurisdiction, but act and decide only as courts of 
error or appeal from the judgments or proceedings of other courts. 
Of this nature are, 1. The Court of Exchequer Chamber; 2. The 
Court of the Judicial Committee of the Privy Council ; and 3. The 
Judicial Court of the House of Lords. The first is merely a court of 
error from the final judgments of the superior courts of law, as the 
Queen’s Bench, Common Pleas, and Exchequer, in actions commenced 
in one of those courts. The second has no appellate jurisdiction either 
from the superior courts of law or equity, but principally from the 
ecclesiastical courts of England, the Admiralty Court, and the innu- 
merable courts in her majesty’s islands and dominions abroad ; whilst 
the third has appellate jurisdiction, not only from the decisions of the 
Exchequer Chamber upon the judgment of the courts of Queen’s Bench, 
Common Pleas, and Exchequer, but also upon the judgments of the 
Queen’s Bench in error from inferior courts, and also on appeals from 
decrees in the courts of equity, and upon appeals and writs of error 
from Scotland and Ireland. 

I. The Court of Exchequer Chamber. 

Formerly a writ of error upon a judgment of the Court of Common 
Pleas was always returnable in the King’s Bench, and, whether the 
judgment of thcCornnion Pleas was reversed or affirmed, a further writ 
of error from such judgment of the King’s Bench was afterw^ards re- 
turnable in the House of Lords, without being previously examined in 
the Exchequer Chamber. From a judgment in the King’s Bench, when 
the action had been commenced by bill or latitat, the writ of error was 
returnable in the Exchequer Chamber, except in replevin and a few 
other actions ; but if it had been commenced by original, then it 
was returnable in Parliament, without any intervening examination in 
the Exchequer Chamber. And from the judgment of the Exchequer 
of Pleas, the writ of error was returnable in flie Exchequer Chamber 
before the lord chancellor, lord treasurer, and the judges of the courts 
of King ’s Bench and Common Pleas. Biit now,- by the 1 Wm. IV. 
c. 70, § 8, it is enacted. That writs of error upon any judgment given 
by any of the said courts (the Queen’s Bench, Common Pleas, and 
Exchequer of Pleas) shall hereafter be made returnable only before the 
judges (or judges and barons, as the case may be) of the other two 
courts, in the Exchequer Chamber ; and that a transcript of the record 
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only shall be annexed to the return of the writ ; and the Court of Error, 
a fter errors are duly assigned and issue in error joined, shall, at such 
time as the judges shall appoint, either in term or vacation, review the 
proceedings and give judgment as they shall be advised thereon ; and 
such proceedings and judgment, as altered or affirmed, shall be entered 
on the original record ; and such further proceedings as may be neces- 
sary thereon shall be awarded by the court in which the original record 
remains ; from which judgment in error no writ of error shall lie or 
be had, except the same be made returnable in the High Court of 
Parliament. 

This Court of Exchequer Chamber is not to re-investigate the 
merits upon any matter of fact; for, it will be observed, the judges 
of this court are merely to review the proceedings, and give judgment 
as they shall be advised thereon. A writ of error is therefore only 
sustainable in the Exchequer Chamber in respect of some substantial 
apparent objection, not aided either at common law or by any statute 
of jeofails, and which can be discovered upon reading the transcript or 
copy of the proceedings of the court below, and not on account of any 
extrinsic fact or objection, such as the infancy of the defendant where 
he had appeared and been defended by an attorney, and the ob- 
jection was not raised until after judgment, or coverture, or death of a 
defendant before verdict. In these cases, therefore, a writ of error 
coram nohis or vobis is, notwithstanding this statute, still returnable 
in the same court in which the judgment was given, or in the Queen’s 
Bench as heretofore. Nor does a writ of error lie from a judgment 
of the Court of Queen’s Bench reversing or affirming a judgment of 
an inferior court, but in that case it lies direct from the Queen’s Bench 
to the House of Lords. 

In ordinaiy cases, when the pleadings are common and simple, it can 
scarcely ever occur that a writ of error in the Exchequer Chamber can 
be sustainable ; but when the declaration or plea is special, substantial 
defects not unfrequently arise, and the judgment may then, on writ of 
error in the Exchequer Chamber, be reversed. 

There may, however, be a writ of error founded on matters of fact 
when disclosed by a bill of exceptions signed by the judge who tried 
the cause, and which by annexation becomes part of the entire record, 
or by a demurrer to evidence, or by a special verdict ; and on a bill of 
exceptions the Court of Error may look to the whole evidence on both 
sides, to see whether the verdict was sustained by the evidence, and 
whether upon the whole record with its annexation the party was en- 
titled to judgment. But it has been recently held in the House of 
Lords, that in arguing a wnt of error the counsel can rely only upon 
objections especimly suggested to the judge, and raised by the bill of 
exceptions ; and the same reasoning applies to writs of error retuni- 
able in the Exchequer Chamber. 

One geneml rule prevails in all courts of error, viz., not to inquire 
into the propriety of the rules and practice of a court below, for regu- 
lating either its general practice or the proceedings in a particular cause, 
as for amending a declaration, striking out pleas, or granting a new 
trial. Tindal, C. J., observed, The practice of the courts below is a 
matter which belongs by law to the exclusive discretion of the court 
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itself, it being presumed that such practice will be controlled by a 
sound legal discretion. It is therefore left to their own government 
alone, without any appeal to or revision by a superior court/^ 

II. The judicial Committee of the Privy Council. 

The Court of Delegates and Commissioners of Review having been 
abolished, the 3 & 4 Wm. IV. c. 41 constitutes The Judicial Com- 
mittee of the Privy Council” the court of appeal not only from the 
Ecclesiastical Courts, but also from the Admiralty Court and Prize 
Court, and most of the courts in the foreign dominions of her majesty. 
The constitution of this court having been already considered when 
treating of the Privy Council (see p. 36), little remains to be said in 
this place respecting it. 

It would be difficult to enumerate all the courts whose decisions, pre- 
vious to the passing of this acf, might have been brought before the 
privy council, and which, under tliis act, may now be referred to the 
J udicial Committee. The general rule with regard to appeals from the 
colonies appears to be, that whenever no limitation has been imposed, 
either by orders in council, the charters of their courts, or acts of par- 
liament, that appeals are to be received upon petition to the council 
from all courts in the queen’s dominions abroad, on the ground that it is 
the right of the subject, without express power, to appeal to the sove- 
reign to redress all wrong done to them in any court of judicature. 

With respect to the nature of the proceeding to be appealed against, it 
will be observed that the terms of the third section are coinprehensive, 
and include not only final sentences, but all determinations, rules, and 
orders, which may be interlocutory or in the course of a suit. From a 
proceeding in England a writ of error in general only lies upon a judg- 
ment final or interlocutory, as a judgment by default; but this section 
is obviously more comprehensive, and whenever, independently of this 
statute, the particular constitution of a foreign court, or the law appli- 
cable to it, or tlie practice, has permitted an appeal from an interlocu- 
tory rule, order, or other proceeding, this statute clearly authorizes the 
continuance, and renders an appeal to the Judicial Committee in a 
similar case sustainable. 

The course of proceedings in the Judicial Committee of the Privy 
Council varies according to the country and court from which the 
appeal has taken place. From the East Indies, from which of late the 
appeals brought to a hearing have been numerous, a perfect transcript 
of the proceedings in the local provincial courts and foreign courts of 
appeal, with the whole of the evidence, and the interlocutorv and final 
decrees of the foreign court, is produced before the J udicial Committee. 
And, to facilitate a more ready attainment of the knowledge of the merits, 
cases are usually prepared, as well on behalf of the appellant as of the 
respondent, shortly analyzing the pleadings and proceedings, stating 
arguments and reasons on each, and drawing conclusions in favour of 
the party on whose behalf the statement is made. Both these cases are 
printed at length, and copies laid before the members of the judicial 
committee. On the appointed day counsel are heard on behalf of tlie 
appellant and respondent; and when the Judicial Committee, or the 
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majority, have formed their opinion, the same is reported by the pre- 
siding law lord in open court to the queen in council, who thereupon 
ultimately decides. 

It seems that the decision of the J udicial Committee, or rather of the 
queen in council upon the report and recommendation of such committee, 
is final and conclusive, Lnd no appeal lies to the House of Lords. 

Ill, The House of Lords. 

The House of Lords has not, strictly speaking, any original juris- 
diction over civil disputes or causes, and therefore no original suit can 
be commenced before this tribunal. But the appellate iurisdiction of 
the House, as well from the decision of superior courts of law (exercised 
by writ of error) as from the decrees and decisions of superior courts oi 
equity (exercised by petition and appeal^, is very extensive, though con- 
fined to decisions witnin England, Wales, Scotland, and Ireland. This 
court is composed of the lord chancellor and at least two other lords. 

Notwithstanding the I Wm. IV. c. 70, there are still cases in which 
a writ of error lies directly from the Queen’s Bench into the House of 
Lords, without the intervention of a judgment in the Excheq ucr Chamber. 
Thus, where there has been a judgment in the Queen’s llench upon a 
writ of error from an inferior court of record, a writ of error is still 
returnable directly into the House of Lords, because the 1 Wm. IV. c. 70 
only applies to judgments of the courts of Queen’s Bench, Common 
Pleas, and Exchequer, in actions originally commenced in one of those 
courts. So, if a writ of false judgment from the decision of an inferior 
court not of record be returnable in the Common Pleas, and by the de- 
cision there becomes matter of record, and then a writ of error upon 
the latter judgment be returnable, as it clearly may, in the Queen’s 
Bench, then after judgment there must be a writ of error upon such 
latter judgment returnable in the House of Lords, without the interven- 
ing tribunal of the Exchequer Chamber. So, if a judgment of the Cinque 
Ports be affirmed or reversed in the Queen’s Bench, a wi*it of error there- 
upon lies in the House of Lords. And upon a judgment of Queen’s 
Bench on a writ of error from the Petty Bag, it has been supposed that 
a writ of error lies directly after judgment in the Queen’s Bench to the 
Lords. At all events it seems that the legal propriety of the decision of 
the most inferior courts of law in England, whether of record or not, may 
ultimately be investigated as matter of right in this highest tribunal; 
subject nevertheless, as we shall presently see, to the necessity of finding 
hail, and some other qualification! introduced by express enactments. 
But in general the 1 Wm. IV. c. 70, § 8, will apply to all judgments of 
the Queen’s Bench, Common Picas, or Exchequer of Pleas, in actions 
commenced in those courts, and require the writ of error to be directed 
first to the Exchequer Chamber, and from thence to the Lords. 

With respect to writs of error in fact, as upon the ground of the in- 
fancy or coverture of the defendant, or of death before verdict, it has 
been the general opinion that they are in no case sustainable either in 
the Exchequer Chamber or in the House of Lords. But it seems 
questionable whether exceptions do not exist, so that an objection might 
be advanced upon a writ of error returnable in the House of Lords, and 
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tried by transmitting the proceedings as regards the fact to the last pre- 
ceding court that had jurisdiction to convene and try a fact by jury. 

So there are some courts of law in England, from which no writ of 
error lies, because another remedy has been afforded, as from the Court 
of the Stannaries of the Duchy of Cornwall, for matters touching the 
Stannaries, there being an appeal to the warden of the Stannaries, and 
from him to the privy council of the Prince of Wales as Duke of Corn- 
wall, and if there be no Prince of Wales, then to the judicial committee 
of the privy council. 

No appeal lies to the House of Lords from an order of the Chan- 
cellor in matters of idiotcy or lunacy ; but in these cases the proper 
course is to appeal to the queen in council ; or, after the death of a 
lunatic, a bill in chancery must be filed. And it should seem, that 
from the decision of the vice-chancellor of Lancaster the appeal is to 
the chancellor of the Duchy Court at Westminster. 

So before the recent Bankruptcy Act, 1 & 2 Wm. IV. c. 56, § 37, 
there was no appeal to the Lords from an order of the chancellor in 
matters of bankruptcy ; but now an appeal to the Lords in certain cases 
is given. 

No appeal to the Lords is sustainable from the decision of an 
ecclesiastical or maritinje or prize court in England, nor from any 
court martial, nor from the decision of any foreign court, even of the 
British islands of Man, Jersey, Guernsey, Sark, or Alderney, or from 
the colonies. All appeals from those islands and colonies must be to 
the privy council, and from a court martial to the queen in person. It 
should seem also that the proceeding appealed from to the Lords must 
have been a final decree or decision, or of that nature, and not merely 
an order or interlocutory proceeding. And where a decree has been 
made with consent of counsel, it has been considered that, like a re- 
ference and award with such consent, it will be binding, and cannot be 
appealed against ; and it has been doubted whether an appeal is sus- 
tainable merely in respect of an improper decree relating to costs. 

It seems to be settled, that from the judgment or decision of no court 
out of the United Kingdom can a writ of error or petition of appeal in 
parliament be returnable, but that, if there be any remedy, it is in the 
privy council. 

The mode of obtaining the interposition of this supreme court is by 
writ o f error from a court of common law, ‘and hy petition in the nature 
of an appeal from a court of equity. The principal difference between 
the two proceedings is, that a writ of error can only be brought upon a 
final and definitive judgment, wherAs an appeal may be brought from 
an interlocutory order as well as from a final decree or sentence. 

On writs of error the Lords uniformly pronounce the judgment ; and 
the same practice now prevails as regards aj>peals ; though formerly, 
it is said, they gave directions to the court below to rectify, and in 
what respect, its own decisions. 

A writ of error is a writ in the nature of a commission, which issues 
out of chancery, at the instance of a party who thinks himself aggrieved 
by an erroneous judgment of a court of law and of record, aumorizing 
a superior court to examine the proceedings, and thereupon to affirm or 
reverse the iudo-ment according to law. The 10 &. 11 Wm. III. c. 4, 
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requires the writ to be issued within twenty years after judgment 
signed or entered of record. 

The 6 Geo. IV. c. 6, in almost all cases of writs of error upon judg- 
ments, whether after verdict or by default or otherwise, in any personal 
action, requires bail to enter into a recognizance, in substance resem- 
bling that required by the 3 J ac. I. c. 8, viz., in double the sum ad- 
judged to be recovered, conditioned to prosecute the writ of error with 
effect, and to satisfy and pay, if the judgment be affirmed, the debt, 
damages, and costs thereby adjudged to be paid, and also all costs and 
damages to be awarded for the delay of execution. 

The Lords do not confine themselves to any certain rule respecting 
eostSj but give large or small or no costs to tne defendant in error, as 
they think fit, upon affirming a judgment in his favour. They usually 
give 100/. and seldom more than 1^/., although on one occasion they 
gave 400/. costs upon an affirmation, and in another case 350/. costs, 
because there was a current of decisions on the point. In all cases, as 
there is no officer of the house to tax the costs, their lordships them- 
selves fix the amount, giving a round sum. 

An appeal can only be from a decision, although it may be founded 
not only upon a decree, but upon an order absolute ; in which respect 
appeals in equity differ, as we have seen, from proceedings at law, 
where there must have been a final judgment. If from a decree, then 
the decree itself must in all cases have been signed by the chancellor ; 
and although a cause has been heard before the master of the rolls or 
vice-chancellor, or judges sitting for the chancellor, yet the decree is 
considered as the chancellor's, and must be signed by him. From 
decrees of the master of the rolls or vice-chancellor there may be an 
appeal either direct to the House of Lords or to the chancellor, but it 
is not usual to appeal to the Lords in the first instance, unless the 
decree has been signed and enrolled, in which case the appeal may be 
directly to the lords, and cannot then, it is said, be reheard before the 
chancellor. Of late the chancellor has frequently recommended an 
appeal direct from the decree of the master of the rolls or vice-chancellor 
to the lords ; and it seems that such direct appeal lies notwithstanding 
there has been a rehearing by the master of tne rolls. 

Petitions of appeal are limited in time, and must be presented within 
five years ; and a recognizance in 400/. is required for securing costs. 

On appeals from the decrees or decisions of courts of equity no new 
evidence is to be read or insisted upon. And in Scotch ^peals it is a 
rule of the House not to hear eveiyirguments upon grounck not noticed 
in the courts below ; which practice is analogous to that of not hearing 
points arish^ upon the face of a bill of exceptions unless they were 
formally raised and tendered to the judge on the trial. But if the 
evidence has been rejected in the court below, and such rejection there 
expressly objected to, then the case may be discussed in the Lords. 

As to costs on appeals, the House of Lords exercise a discretionary 
jurisdiction, like a court of equity, so as not to be governed merely by 
the result ; and frequently much less than the actual costs are obtained, 
so as not too much to encourage appeals. 
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OF CRIMES AND THEIR PUNISHMENTS. 


CHAPTER I 

(®f tn g:eneral. — TOj&o are capable of comtnftitnjQ; iittn . — 

|9rtnnpaIiS antr ^crei^orCej$. 

A CRIME or MISDEMEANOR is the commissioD or omission of an act 
in violation of a public law forbidding or commanding it. In this 
sense crimes and misdemeanors may be considered synonymous terms. 
But, in legal language, the word misdemeanor is confined to indictable 
offences not amounting to felony. 

A felony is such a crime as, independently of other punishment, 
occasioned at common law a total forfeiture of lands or goods, or of 
both ; and as such forfeiture most frequently occurred where the crime 
was punishable with death, a felony generally carries with it the idea 
of a capital crime. 

Felonies are punishable with death, 1st, Where the offence was 
excluded from ‘‘ benefit of clergy” before or on the 14th November, 
182G ; and 2dly, Where since that day they have been made punishable 
with death ; provided that in neither case the capital punishment has 
been taken away by a subsequent statute.’ 

In other cases, they arc punishable either in the particular manner 
descril)cd by the statute particularly relating to suen felony* or, if no 
punishment is so provided, at the discretion of the court, by trans- 
portation for s(iven years, or by imprisonment not exceeding two years, 
and, if a male, wliipping (if the court think fit) in addition to the im- 
prisonment, and wdth or without hard labour and solitary confinement 
for the whole or any portion of the imprisonment.^ 

A misdemeanor is generally punishable with fine and imprisonment. 

3Iisp7'isions and contempts are a high species of misdemeanor, being 
such as affect the queen, or her government, or courts of justice. But 
misprision, in its more ordinary senSe, is that particular kind of mis- 
demeanor which consists in the knowledge or concealment of a felony 
committed, or to be committed, by another person, without assent ; 
for if with express assent, the party becomes either a principal or 
an accessory. 

The punishment of misprision of felony is, in a common person, fine 
and imprisonment ; in an officer, such as a sheriff or bailiff of liberties, 
imprisonment for a year, and ransom at the queen's pleasure. 

* 7 & 8 Geo. IV. c. 28, § 7. offenders may be subjected to it has been 

* Id. §§ 8, 9. With regard to solitary since limited by the 7 Wm.. IV. & 1 Viot» 
eonfinementf the period during which c. 90. See post^ Punishments, 1203. 
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All persons are capable of committing crimes, with some few ex- 
ceptions, as — 

Infants . — Under seven, an infant cannot be guilty of felony. Under 
fourteen, he is primd facie incapable of guilt, but subject to the maxim, 
malitia supplet cetatem. At fourteen, he is liable for felony without 
the benefit of any presumption from his age, and for any notorious 
breach of the peace, as riot, battery, or the like ; and he is liable to 
outlawry. So he is liable for perjury or cheating. 

Insane PersoTis . — An idiot or insane person cannot be guilty of a 
crime, if it be proved that he was incapable of distinguishing right 
from wrong. But whether compos or not is a question for the jury. 

By 39 & 40 Geo. III. c. 94, § 1, if, upon any trial for treason, murder, 
or felony, insanity at the time of committing the offence be given in 
evidence, and the jury acquit, they must be required to find specially 
whether insane at the time of the commission of the offence, and whether 
he was acquitted on that account ; and if they find in the affirmative, 
the court must order him to be kept in custody till her majesty's plea- 
sure be known. 

And, by section 2, if a person indicted for any offence appear insane, 
the court may, on his arraignment, order a jury to be impanelled to try 
the sanity; and if they find him insane, may •order the finding to be 
recorded, and the insane person kept in like manner. And if a person 
charged with any offence be brought up to be discharged for want of 
prosecution, and appear to be insane, the court may order a jury to bo 
impanelled to try the sanity, and if they find him insane, may order 
him to be kept confined in like manner. 

And, by section 3, if any ]>erson shall be discovered and apprehended 
under circumstances that denote a derangement of mind, and a purpose 
of committing some crime for which, if committed, he would be liable 
to be indicted, and any justice before whom such person may l>c brought 
shall think fit to issue a warrant for committing such person as a 
dangerous person suspected to be insane (such cause of commitment 
being plainly expressed in the warrant), the person so committed shall 
not be bailed, except by two justices, one whereof shall be the justice who 
issued such warrant, or by the quarter sessions, or by one of the judges, 
or the lord chancellor, lord keeper, or commissioners of the great seaL 

Drunken Persons . — Persons voluntarihj drunk are liable for the 
consequences of all crimes committed by them. But insanity, though 
caused by habitual drunkenness, will excuse. 

Femes Covert . — In general a wife is not liable for felony committed 
in the presence of her husband. "But it is otherwise if in his absence y 
or where she was acting voluntarily, and was principally instrumental ; 
or in treason ; or in murder or manslaughter ; or in any misdemeanor, 
if found guilty with her husband. 

Persons acting under threats inducing fear of death or other bodily 
harm, are in general excused from crimes so committed ; but not in 
case of murder. 

Neither extreme want, nor ignorance of the law, is any excuse. 

A Principal is either the actual perpetrator of the crime, or a person 
present aiding and abetting; but in some cases a man may be a prin- 
cipal without being present, as where poison was laid by a person not 
present when it is taken. 
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IWincipals and Accesbories. 

A principal in the first degree is the actual perpetrator. A principal 
in the second degree is a person present or sufficiently near to be aid- 
ing and abetting ; though it must involve some participation. Mere 
presence without opposition would not suffice^ if no act whatever were 
done in concert, and no confidence intentionally imparted by such pre- 
sence to the perpetrators. 

In case of duelling, the seconds are, in strictness, principals in the 
second degree. 

Principals in the second degree may be arraigned and tried with 
before, or after the principal in the first degree ; and may be convicted, 
though the principal in the first degree is acquitted. 

So they may be indicted in general as principals in the first degree, 
provided the offence permit of participation ; or they may be indicted 
specially as aiders and abettors. Where the punishment is diffg|;ent, 
however, they must be indicted as aiders and abettors. 

In general, the punishment of principals in the first and second 
degrees is the same; and it is expressly so provided as to larceny 
and certain other offences connected therewith by 7 & 8 Geo. IV. c. 29; 
as to malicious injuries to property, by 7 & 8 Geo. IV. c. 30; as to 
offences relating to the coin, by 2 Wm. IV. c. 34; as to forgery, 
by 1 Wm. IV. c. 66, and 2 & 3 Wm. IV. c. 123 ; and as to offences 
against the person, by 9 Geo. IV. c. 31. Similar provisions are con- 
tained in the 7 Wm. IV. & 1 Viet. cc. 84 to 01. 

But upon the wording of particular statutes it has been held, that 
none but principals in the first degree are punishable with death upon 
such statutes, and that principals in the second degree are not so punish- 
able; as where the statute imposes the punishment of death upon the 
persons committing an oftence, and not on the ofience itself by name. 

In cases, however, where, upon construction of the statute, principals 
in the second degree are not punishable with death, they are punish- 
able (unless otherwise provided) under 7 & 8 Geo. IV. c. 29, 8, 9, 

by transportation for seven years, or by imprisonment, with or without 
hard labour, and with or without solitary confinement, and, if a male, 
with w hipping in addition to the imprisonment. 

An Accessory is a person not present, but concerned in some man- 
ner in a felony, either before or after its commission. 

If a person be actually present aiding and abetting, he cannot be in- 
dicted as an accessory, for he is then a principal. 

Accessories before the fact are persons absent at the time of the 
felony committed, but procuring, counselling, commanding, or abetting 
the committal of felony. Mere concealment of a felony to be com- 
mitted, or mere tacit acquiescence, does not make a man an accessory, 
though he is guilty of misprision of felony, which is a misdemeanor. If 
A advise one crime, and B intentionally commit another, or advise a 
crime as to one person or object, and B intentionally commit a crime 
as to another person or object, A is not accessory. But if A advise 
a crime, and B commit the crime in substance, though varying in cir- 
cumstances (as if, on a command to poison, he shoot), A is accessory. 
Accessories before the fact may be indicted as such with the principal, 
or after the conviction of the principal, though the principal be 
acquitted, or be not amenable to justice. 
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If the general issue be ])lcadcil, the jury shall be charged to inquire first 
as to the principal, and if they find him not guilty, then to acquit the ac- 
cessory ; but if they find him guilty, then to inquire of the accessory. 

In treason there are no accessories, but all are principals. And, by 
the 9 Geo. IV. c. 31, accessories before the fact to murder shall suffer 
death as felons. 

Accessories before the fact to offences against the person, under 
9 Geo. IV. c. 31, not otherwise punishable thereunder, may be trans- 
ported for not more than fourteen years nor less than seven, or im- 
prisoned, with or without hard labour, in the common gaol or house of 
correction, not exceeding three years; and every person counselling 
&c. a misdemeanor under that act is punishable as a principal. 

Accessories before the fact to larceny and other offences under the 
7 & 8 Geo. IV. c. 29, are punishable with death or otherwise in the 
santt' manner as the principal. So as to malicious in juries to property 
under 7 & 8 Geo. IV. c. 30; as to offences against the coin, and for- 
gery, under 2 Wm. IV. c. 34, § 18, 11 Geo. IV. & 1 Wm. IV. c. GO, 
§ 25, and 2 & 3 Wm. IV. c. 123; and as to ail those ofibnees for which 
the punishment is mitigated by 7 Wm. IV. & 1 Viet. cc. 84, 85, 86, 
87,88,89,90,91. 

Accessories before the fact, in cases not otherwise provided for, are 
punishable under 7 &8 Geo. IV. c. 28, §§ 8, 9, and may be transported 
for seven years, or imprisoned for any term not exceeding two years, 
and, if males, may be once, twice, or thrice publicly or privately whipped 
(if the court think fit) in addition to the imprisonment ; and the im- 
prisonment may be with hard labour or solitary confinement, or both. 

In crimes under the degree of felony, accessories before the fact are 
properly principals, and must be indicted as such. 

Accessories after the fact are persons who, knowing a felony to 
have been committed by another, receive, relieve, comibrl, or assist 
the felon, so as to hinder public justice, whether sucli felon be principal 
or accessory before the fact. But merely sufiering to escape does not 
make a party an accessory. 

Accessories after the fact cannot be tried before the conviction or 
attainder of their principal, unless they consent. But they may be 
tried with their principal; or separately, after he has been convicted. 

Receivers of goods feloniously stolen may be indicted either as ac- 
cessories after the fact to felony, or for a substantive felony. In other 
cases receivers may be indicted for a misdemeanor, or may be punished 
upon summary conviction. 

In crimes less than felony there are no accessories after the fact, 
though a rescue or the like is indictable as a misdemeanor. 

In treason there are no accessories after the fact, for they are 
punishable as principals ; but they must be indicted specially for the 
receipt &c., and not as principals. 

Accessories after the fact to murder are not guilty of capital felony, 
but may, by 9 Geo. IV. c. 31, § 3, be transported, for life, or im- 
prisoned (with or without hard labour) in the common gaol or house 
of correction for any term not exceeding four years. Sudi accessories 
to other felonies against the person under that act are punishable by im» 
prisonment, with or without hard labour, for not exceeding two years. 
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Such accessories to larceny and other felonies under 7 & 8 Geo. IV. 
c. 29, (except receivers of stolen property) are punishable by imprison- 
ment for not exceeding two years ; so if to malicious injuries under 
7 & 8 Geo. IV. c. 30, § 26 ; or to offences against the coin, or to 
forgery. 

Receivers of property feloniously stolen are punishable with trans- 
portation for not more than fourteen nor less than seven years, or 
imprisonment for not exceeding three years, with or without hard labour, 
and with or without solitary confinement for the whole or any part of 
the imprisonment, and, if males, may be once, twice, or thrice pub- 
licly or privately whipped, in addition to the imprisonment, if the court 
think fit. And in cases of misdemeanor, the receiver’s punishment is 
the same, except that the transportation is for seven years only, and the 
imprisonment for two years. 

Where not otherwise provided for, accessories after the fact are 
punishable under 7 & 8 Geo. IV. c. 28, § 8, that is, they may be trans- 
ported for seven years, or imprisoned for any term not exceeding two 
years, and, if males, may be once, twice, or thrice publicly or privately 
whipped (if the court think fit) in addition to the imprisonment, and 
with hard labour or solitary confinement, or both, at the discretion of 
the court. 


CHAPTER II. 

OffcnccjS agatn^t (Soli antr ISlcU'stoiu 

1. Blasphemy is a misdemeanor at common law, punishable by fine 
and imprisonment, or other infamous corporal punishment. 

By 9 & 10 Wm. III. c. 32, if any person having been educated in, 
or at any time having made profession of the Christian religion, within 
this realm, sliall, by writing, printing, teaching, or advised speaking, 
deny any one of the persons in the Holy Trinity to be God, or assert or 
maintain that there are more Gods than one, or shall deny the Christian 
religion to be true, or the Holy Scriptures of the Old and New Testa- 
ment to be of divine authority, and be convicted by two or more wit- 
nesses, he shall for the first offence be disabled to hold any office, 
ecclesiastical, civil, or military, and such as he holds at the time shall 
be void ; and, upon a second conviction, he shall be disabled to sue, 
or to be guardian or executor or administrator, or to take a legacy or 
deed of gift, and suffer imprisonment for three years. But as to words, 
it is provided, that information of the offence must be laid before the 
magistrate within four days, and the prosecution must be within three 
months after the information ; and also, that on the first offence the 
offender shall be discharged from all penalties and disabilities upon 
renunciation in court within four months after conviction. 

But by 53 Geo. III. c. 160, § 2, so much of the 9 & 10 Wm. III. as 
relates to persons denying the Holy Trinity is repealed. 

A blasphemous libel, which is a publication in writing or print of 
blasphemous matter, may be prosecuted as an offence at common law; 
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and by 60 Geo. III. & 1 Geo. IV. c. 8, all copies of blasphemous or 
seditious publications may, by order of the court or a judge, be seized 
after conviction of the offenders. 

2. Reviling the Established Church. — By 1 Edw. VI. c. 1, 
and 1 Eliz. c. 1, whosoever reviles the Sacrament of the Lord’s Supper 
shall be punished by fine and imprisonment. And by 1 Eliz. c. 2, if 
any minister that ought to use the Book of Common Prayer &c. shall 
speak any thing in derogation thereof, he shall, if not beneficed, be im- 
prisoned one year for the first offence, and for life for the second ; and 
if beneficed, shall for the first offence be imprisoned for six months, 
and forfeit a year’s value of his benefice ; for the second offence be 
deprived and suffer one year’s imprisonment ; and for the third, shall 
in like manner be deprived and suffer imprisonment for life. And if 
any person whatever shall, in plays, songs, or other open words, speak 
any thing in derogation, depraving, or despising of the said book, or 
shall forcibly prevent the reading of it, or cause any other service to 
be used in its stead, he shall forfeit for the first offence 100 marks ; 
for the second, 400; and for the third, shall forfeit all his goods and 
chattels, and suffer imprisonment for life. 

3. Nonconformity. — By 1 Eliz. c. 2, 23 Eliz. c. 1, and 3 Jac. I. 
c. 4, continued neglect to attend divine worship is punishable by fine. 

By the Corporation Act, 13 Car. II. st. 2, c. 1, no person could be 
legally elected to any office relating to the government of any city or 
corporation, unless within a twelvemonth before he had received tlie 
sacrament of the Lord’s supper according to the rites of the Church of 
England ; and he is also enjoined to take the oaths of allegiance and 
supremacy at the time that he takes the oath of office, or in default 
thereof the election is declared void. 

By the Test Act, 25 Car. II. c. 2, all officers civil and military, are 
directed to take the oaths, and make the declaration against transub- 
stantiation in any of the courts at Westminster, or at the quarter 
sessions, within six calendar months after their admission, and also 
within the same time to receive the sacrament of the Lord’s Supper 
according to the usage of the church of England, in some j)ublic 
church &c., under forfeiture of 500/., and disability to hold the office. 

And by statutes 1 Geo. I. st.2, c. 13, 2 Geo. II. c.31, and 9 Geo. II. 
c. 26, all ecclesiastical persons promoted to benefices, members of 
colleges who have attained eighteen years of age, teachers of scholars 
or pupils, dissenting ministers, practisers of the law, and others, must, 
within six months after their appointment, take the oaths mentioned 
in the Test and Corporation Acts. 

By statutes 30 Car. II. st. 2, and 1 Geo. I. c. 13, every member of 
parliament was required, in the presence of the House, to take the 
oaths of allegiance, supremacy, and abjuration, and subscribe and 
repeat the declaration against transubstantiation, the invocation of 
saints, and the sacrifice of the mass; and by the 7 & 8 Wm. III. c. 27, 
before any person could vote at elections for members of the House of 
Commons, he must have taken the oaths of allegiance and supremacy 

But by the Toleration Act, 1 Wm. & M. st. 1, c. 18 (confirmed by 
10 Anne, c. 2), 19 Geo. III. c. 44, and 52 Geo. III. c. 155, these rigo- 
rous, though at the time salutary, laws were considerably mitigated. 
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And by 9 Geo. IV. c. 17, such parts of the Corporation and Test Acts 
as require the {persons therein described to receive the sacrament for the 
purposes therein expressed, are repealed; and a form of declaration is 
provided to be used in lieu of the sacramental test, to the effect that, upon 
the true faith of a Christian, the party will never exercise any power, 
authority, or influence which he may possess by virtue of the office, to 
injure, weaken, or disturb the English church. 

And it enacts, that if persons elected to any office within the act, or 
persons admitted to any office under the crown, which heretofore re- 
quired the taking of the sacrament, shall neglect to make the declaration 
in the Court of Chancery or King’s Bench, or at the quarter sessions, 
within six months, their election or appointment shall be void. But 
naval and military officers below the rank of rear-admiral or major- 
general, or of colonel in the militia, and also certain officers of the 
revenue, are exempted from making the declaration. 

By various statutes, heavy disabflities and penalties were imposed on 
persons professing popery, popish recusants convict, and popish priests. 

But by ]8 Geo. III. c. 60, 31 Geo. III. c. 32, and 43 Geo. III. c. 30, 
the restrictions and penalties theretofore imposed on Roman Catholics 
were removed, on their qualifying by declaration, oath, &c. 

And then came the 10 Geo. IV. c. 7, called the Catholic Emancipation 
Act, by which all enactments requiring the declaration against tran- 
substantiation and the invocation of saints and the sacrifice of the mass, 
as a qualification, were repealed, and Roman Catholics are enabled to 
sit in parliament upon taking and subscribing, instead of the oaths of 
allegiance, supremacy, and abjuration, an oath prescribed in that atCi. 

And by the 9 & 10 Vic. c. 59, her majesty’s subjects professing the 
Jewish religion are placed on the same footing as Protestant dissent- 
ers, and various acts relating to them were repealed. 

4. Profatte Swearing and Cursing. — By the 19 Geo. IT, c. 21, 
every labourer, sailor, or soldier convicted of swearing forfeits I 5 . ; 
every other person under the degree of a gentleman, 2s.; and every 
gentleman or person of superior rank, 6s. to the poor of the parish ; on 
a second conviction double, and for every subsequent offence treble 
the sum, with all charges ; and in default of payment shall be sent to 
the house of correction for ten days. Any justice may convict ^on 
his own hearing or on the testimony of one witness; and any officer 
upon his own hearing may secure any offender and carry him before a 
justice. The conviction must be within eight days after. If the justice 
omits his duty, he forfeits 5/., and the constable, in the like case, 40^. 

And by the 3 J ac. I. c. 21 , if in any kind of theatrical representation 
the name of the Holy Trinity is profanely used, the offender forfeits 
10/., one half to the queen, the other to the informer. 

5. Religious Imposture. — Persons pretending an extraordinary 
commission from heaven, and the like, are punished with fine, impri- 
sonment, and infamous corporal punishment. 

And by the statute 9 Geo. II. c. 5, persons pretending to use witch- 
craft, and the like, are guilty of a misdemeanor, and punishable with a 
year s imprisonment, and formerly the pillory also. 

And by the 6 Geo. IV. c. 8, S 4, such persons are deemed rogues and 
vagabonds, and punished with imprisonment and hard labour. 
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6. Simony. — By 31 Eliz. c. 6, both the giver and taker forfeit two 
years value of the benefice or dignity, one moiety to the queen and the 
other to the informer; and for corruptly resigning or exchanging bene- 
fices each party forfeits double the value of the consideration passing. 

?• Sabbath-Breaking. — By 27 Hen. VI. c. 5, no fairs or markets 
shall be held on Sundays or Good Friday, upon pain of forfeiture of 
all the goods to the lord of the franchise or liberty. 

By the 1 Car. I. c. 1, all sports and pastimes on the Lord’s-day are 
prohibited, under a penalty for every offence of 35. 4d. to the poor, to 
be levied by distress, or, in default of distress, confinement in the 
stocks for three hours. * 

By the 3 Car. I. c. 1, no carrier, waggoner, drover, or the like, with 
horses, carts, or cattle, shall travel on the Lord’s day, on pain of 
205. And no butcher shall kill or sell, under a penalty of 6s. 8d. The 
conviction may be at any time within six months, before one justice, or 
the mayor or other head officer of a city or town corporate, on oath of 
two witnesses ; the penalty to be levied by distress and sale, and to be 
applied to the use of the poor, except such part as the justice &c. shall 
award to the informer, not exceeding one third. 

By 29 Car. II. c. 7, no person shall do or exercise any worldly labour, 
business, or work of their ordinary calling, upon the Lord’s day or any 
part thereof (works of necessity and charity only excepted), under 5s. 
penalty; and all fruit, herbs, goods or chattels whatsoever, exposed 
for sale on Sunday are forfeitable. And by the same statute no person 
shall execute process on the Lord’s day, except in treason, felony, or 
breach of the peace. 

Driving a stage-coach is not wdthin the prohibition of these statutes. 
It has also been decided, that they are confined to labours in the 
course of a man’s ordinary calling, and therefore that a contract of 
hiring w'ith a servant on a Sunday is legal. 

By the 2 Geo. III. c. 15, fish carriages travelling on Sundays, whether 
laden or returning empty, are exempted from the above penalties. 

By the 21 Geo. HI. c. 49, § 1, any house &c. which shall be opened 
or used for public entertainment, or for publicly debating on Sundays, 
and to wdiich persons shall be admitted by the payment of money, or 
by tickets sold for money, shall be deemed a disorderly house &;c., and 
the keeper thereof shall forfeit 200Z. for every day that such house &c. 
shall be so opened or used, to such person as shall sue for the same; 
and be otherwise punishable as the law directs in cases of disorderly 
houses; and the person managing or conducting such entertainment, or 
acting as master of the ceremonies there, or as moderator, president, or 
chairman of any such meeting, shall also for every such offence forfeit 
100^. to any person who shall sue for the same. And every door-keeper 
servant, or other person who shall collect or receive money or tickets, 
shall also forfeit 601. to any person who shall sue for the same. 

By the 7 & 8 Geo. IV. c. Ixxv. a limited number of watermen are 
permitted under certain regulations to ply upon the Thames, within cer- 
tain specified limits, on Sundays. 

By the 1 & 2 Wm. IV. c. 32, § 3, killing game on a Sunday subjects 
the party to a penalty not exceeding 61. for each offence, upon convic- 
tion before two justices of the peace. 
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CHAPTER III. 

0ffencr0 against tixt Habi of Hationtf^ 

1. In case of the Violation of Safe Conducts or Passports, or com- 
mitting acts of hostility against foreigners in amity, the lord chancellor, 
with any of the justices of the Queen's Bench or Common Pleas, may 
cause full restitution and amends to be made to the party injured. 

2, The Infringement of the Rights of Ambassadors may be 
classed under this head‘d; but this subject has been already considered. 
(See antCy p. 458.) 

3. Piracy. — By the common law, piracy consists in committing upon 
the high seas, or elsewdiere within the jurisdiction of the admiralty, 
sucli acts of robbery and depredation as if committed on land would 
amount to felony. Piracy in a subject was a species of treason at 
common law, being held to be contrary to his natural allegiance; 
though in an alien it w'as only felony. But now, since the Statute of 
Treasons, 25 Edw. III. c. 2, it is held to be felony only in a subject. 

By the 28 Hen. VIII. c. 15, § 4, the case of taking victual &c. (com- 
pelled by necessity) from any ship that can spare it, so it be paid for 
out of hand in such way as the act provides, is declared not piracy 

By the 11 & 12 Wm. III. c. 17 (made perpetual by the G Geo. I. 
c. 11), if any natural-born subject commit any act of hostility upon the 
high seas against others of her majesty's subjects under colour of a 
foreign commission, it is piracy, felony, and robbery. 

And, by the same statute, any commander or seaman betraying his 
trust, and running away with his ship, or any boat, ordnance, ammu- 
nition, or goods, or yielding them up voluntarily to a pirate, or con- 
spiring to do those acts ; or any person assaulting the commander of a 
vessel, to hinder him from fighting in defence of his ship, or confining 
him, or making or endeavouring to make a revolt on board, shall for 
any of these offences be adjudged a pirate, felon, and robber, w hether 
he be principal or merely accessory by" setting forth such pirates, or 
abetting them before the fact, or receiving or concealing them or their 
goods after it. And by the 4 Geo. I. c. 11, and 8 Geo. I. c. 24, of- 
fenders under this act arc excluded from the benefit of clergy. 

By 8 Geo. T. c. 24, trading with known pirates, or furnishing them 
with stores or ammunition, or fitting out any vessel for that purpose, or 
in any wise consulting, combining, confederating, or corresponding with 
them, or the forcibly boarding a merchant vessel, though without 
seizing or carrying her off*, and destroying or throwing any of the goods 
overboard, is piracy. 

By 18 Geo. II. c. 30, any natural-born subject or aenizen who in time 
of war commits hostilities at sea, or within the admiralty jurisdiction, 
against any of his fellow-subjects, or assists an enemy, is a pirate. 

The pu7iishment of piracy, until the passing of the 7 Wm. IV. & 
1 Viet. c. 88, was in all cases death ; but that act, repealing so much 
of the before-mentioned acts as relates to the punishment of the crime 
of piracy, or of any offence by any of them declared to be piracy, at- 
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laches that punishment only to cases in which the ofFcnce is attended 
with violence or assaults by which life is endangered. It enacts, 
(sect. 2) that whosoever, with intent to commit or at the time of or 
immediately before or immediately after committing the crime of piracy 
in respect of any ship or vessel, shall assault witn intent to murder 
any person being on board of or belonging to such ship or vessel, or 
shall stab, cut, or \vound any such person, or unlawfully do any act by 
which the life of such person may be endangered, shall be guilty ol 
felony, and being convicted thereof shall suffer death as a felon. 

And, by sect, o, whosoever shall be convicted of any offence which by 
any of the acts thereinbefore referred to aroounti to the crime of piracy, 
and is thereby made punishable with death, shall bo liable, at the dis- 
cretion of the court, to be transported beyond the seas for the term of 
the natural life of such offender, or for any term not less than fifteen 
years, or to be imprisoned for any term not exceeding three years. 

Carrying aw ay Persons as Slaves. — By the 5 Geo. IV. c. 113, 

9, if any persoji shall (except in cases by that act permitted) within 
the jurisdiction of the admiralty, convey or assist in conveying away 
])crsons as slaves, or ship them for that purpose, ho shall be dccined 
guilty of piracy, felony, and robbery, and by that act was punishahio 
with death. But now, by the 7 Win. IV. Sc 1 Viet. e. 91, he shall, at 
tlie discretion of the court, he transported beyond the seas for life, or 
imprisoned for any torui not exceeding three years. 


CHAPTER IV. 

©f treason, 

AND OTHER OFFENCES AGAINST THE PERSON OF THE QUEEN. 

Under the 25 Edw. III. c. 2, confirmed by 36 Geo. III. c. 7, and 
made perpetual by 57 Geo. III. c. 6, § 9, the offence of treason 
consists of six branches. 

1. To compass or imagine the death of the king, of the queen, or 
or their eldest son and heir. 

The kmg intended is the sovereign in possession, whether de jure or 
de facto. But not one who has resigned his crown with the sanction 
of parliament. 

The act of designing constitutes the treason ; the overt act is con- 
sidered only as the means made use of to effectuate the treason. But 
there can be no conviction either for designing the death of the sove- 
reign or for the three next mentioned species of treason, unless an 
overt act be alleged and proved by two witnesses. Every thing wil- 
fully or deliberately done or attempted, whereby the life of the sove- 
i-eign may be endangered, is an overt act of compassing his death ; as 
conspiring to imprison him by force, or to depose him, or to get his 
person into the power of the conspirators. So writings, if published, 
inciting a person to kill him, or words persuading to kill him, are overt 
acts of treason; but not words (nor, perhaps, writings) if merely 
speculative, and not with a specific design. 
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2. Violation of the kinp:’s wife, with or without force, or his eldest 
(laughter immarrifxl, or the wife of the king's eldest son and heir, is 
treason in both parties, if both be consenting. But to violate a queen 
dowager or princess dowager is net so. 

3. Taking arms against the king in his realm, not only to dethrone 
him, but under pretence to reform religion or the laws, or remove evil 
counsellors or other grievances, either real or pretended, or by an in- 
surrection with a general design, as to throw down all inclosures, and 
the like. But not with a private and particular design, as to pull 
down a particular inclosurc. 

4. “ If a man be adherent to the king's enemies in his realm, giving 
to them aid and comfort in the realm or elsewhere." This may be by 
giving them intelligence, sending them provision, selling them arms, 
treacherously surrendering a fortress, or the like. And the same aid 
to our fellow- subjects in actual rebellion at home would be treasonable. 

5. If a man counterfeit the great or privy seal." 

0. If a man slay the chancellor, treasurer, or the justices of the 
one b(mch or the other, justices in eyre or justices of assize, and all otlier 
justices assigned to hear and determine, being in their places doing their 
offices." The statute only extends to an actual killing, and not to a 
mere attempt ; and it does not extend to the barons of the exchequer. 

Many other offences were made treason by subsequent acts of par- 
liament ; but all these new treasons, and misprisions of treason, were 
totally abrogated by the I Mary, st. 1, c. 1, when the 25 Edw. III. 
again became the only standard of treason. Since the 1st of Mary, how- 
ever, many new treasons have been again creatt'd. 

By the 5 Eliz. c. 1, to defend the poj)e's jurisdiction, formerly 
claimed in tliis realm, is for the first time a inisdcinoanor, and after 
conviction for the first offence, treason. So 27 Eliz. c. 2, and 3 Jac. I. 
c. 4, which were framed to guard against popery, declare certain of- 
feiKJos to be treason. 

By I Anne, stat. 2, c, 17, the endeavour to deprive or hinder the 
person next in succession to the crown according to the Act of Settle- 
ment from succeeding thereto, by any overt act, is treason. 

By 0 Ann. c. 7, maliciously, advisedly, and directly to write or print 
any tiling maintaining and affirming that any person hath any right or 
title to the crown otherwise than according to the Act of Settlement, or 
that the kings of this realm, with the authority of parliament, are not able 
to make laws to bind the crown and the descent thereof, is treason. 

By 30 G('o. III. c, 7 (made perpetual by the 57 G^o. HI. c. 6) if 
any person shall compass, imagine, or intend death, destruction, or any 
bodily harm to the king, or to depose him, or to levy war within his 
realm, in order by force to compel him to change his measures or 
counsels, or to overawe eitlier house of parliament, or to excite an in- 
vasion of any of his majesty's dominions, and shall express, utter, or 
declare such intentions by publishing any printing or writing, or by any 
overt act, every such offender shall be adjudged a traitor. 

The bare knowledge and concealment of treason committed or to be 
committed, and not revealing it as soon as conveniently may be to some 
judge of assize or justice of the peace, was at common law treason; 
but by I & 2 P. & M. c. 10, it it now only misprision of treason and a 
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high misdemeanor, the punishment of which is loss of the profits of 
lands during life, forfeiture of goods, and imprisonment for life. Any 
probable circumstances of assent, however,, will make it treason. 

As in prosecutions for high treason the accused has the whole power 
and influence of the crown to contend a gainst, the law has humanely pro- 
vided certain helps and indulgences which do not extend to other crimes. 
Thus, in cases of treason whereby corruption of blood may ensue, or 
misprision of such treason, it is enacted by the 7 Wm. III. c.3, that no 
person shall be tried for the same (except an attempt to assassinate the 
king) unless the indictment be found within three years after the offence 
committed ; that the prisoner shall have a copy of the indictment, and 
of the panel of jurors, delivered to him a certain time before his trial 
(which time has been since extended by 7 Ann. c. 21 and 6 Geo. IV. 
c. 50, as hereafter mentioned) ; that he shall have the same process 
to compel witnesses to appear for him as was usual to compel the 
appearance of witnesses against him ; and that he may make his 
full defence by counsel (not exceeding two) to be named by him, and 
assigned by the court or judge. This last-mentioned privilege is, by 
20 Geo. II. c. 30, extended to parliamentary impeachments for the 
like offences. 

And by 7 Anne, c. 21, every person indicted for treason, or misprision 
thereof, shall have, not only a copy of the indictment, but a list of all 
the witnesses to be produced and of the jurors impanelled, with tlieir 
professions and places of abode, delivered to him ten days before the 
trial, in pres 2 nce of two witnesses, the better to enable liirn to make 
his challenges and defence. 

And by 6 Geo. IV. c. oO, when any person is indicted for treason or 
misprision thereof in any court except the Queen’s Bench, a list of tlie 
petty jury, with their names, professions, and places of abode, shall be 
given at the same time that the copy of the indictment is delivered, which 
shall be ten days before his arraignment, and in the presence of tw o or 
more credible witnesses. And when any person is so indicted in the 
Queen’s Bench, a copy of the indictment shall be delivered within the 
time and in the manner aforesaid; but the list of the petty jury may 
be delivered to the party indicted at any time after the arraignment, so 
that it be ten days before trial. 

But by 39 & 40 Geo. III. c. 93, these provisions of the 7 Wm. III., 
7 Anne, and 6 Geo. IV. c. 50, shall not extend to any indictment for 
high treason in compassing and imagining the death or destruction of 
the queen, nor„by 5 & 6 Viet. c. 57, to any indictment for high treason 
in compassing and imagining uuy bodily harm lending to the death or 
destruction, maiming or wounding of the queen, or for misprision of 
such treason, where the overt act alleged in the indictment is the assas- 
sination or killing of the queen, or any attempt to injure in any man- 
ner whatsoever the person of the queen; but in all such cases the party 
accused shall be indicted, arraigned, tried, and attainted in the same 
manner, and according to the same course and order of trial in every 
respect, and upon the like evidence, as if such person stood charged 
witn murder; though, upon conviction upon such indictment, judg- 
ment shall be nevertheless given, and execution done, as in other cases 
of high treason. 
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The benefit of those provisions were also taken away, by 6 Geo. III. 
c. 53, from treasons for counterfeiting the royal seals. 

Any number of overt acts may be laid in an indictment for treason; 
but if any one sufficient overt act be proved, it is enough. No evidence 
is admitted of any overt act not laid in the indictment; but it may be 
given in evidence to prove another overt act laid. 

Two witnesses are required, to convict of treason or misprision 
thereof, unless the accused willingly confess. But this does not extend 
to the treasons excepted, as above, from the privileges before mentioned. 
Confession out of court before a competent authority will suffice. 

By 34 Geo. III. c. 146 (which applies to males only), the punishment 
of treason is as follows : — The traitor is to be drawn on a hurdle to the 
place of execution, and there be hanged by the neck until he be dead; 
and afterwards his head shall be severed from his body, and the body 
divided into four quarters, which are to be at the disposal of her majesty. 
But her majesty may, after sentence, by warrant under her sign 
manual, countersigned by a principal secretary of state, change the 
whole sentence into beheading, and may direct in what manner the 
head and quarters shall be disposed of. 

The punishment of a woman convicted of treason is, that she shall be 
drawn to the place of execution and hanged by the neck until she be dead. 

By attainder in treason, the traitor forfeits to the crown all his lands 
and tenements of iidieritance, whether foe simple or in tail, and all his 
rights of entry on lands and tenements, which he had at the time of the 
offence committed or at any time afterwards, and also the profits of all 
lands and tenements which he had in his ow n right for life or years. 
His goods and chattels are forfeited immediately upon conviction. 

By attainder for treason his blood is also corrupted ; which imports 
that he can neither inherit lands or other hereditaments from his an- 
cestors, nor retain those he is already in possession of, nor transmit them 
by descent ; but they escheat to the lord of the fee, subject to the 
crown’s superior right of forfeiture. Formerly also the person attainted 
for ever obstructed all descents to his posterity, where they were 
obliged to derive a title through him from a remote ancestor; but now, 
by 3 Sc 4 Wm. IV. c. 106, such attainder is no obstruction where the 
descent takes j)lace after the death of the attainted person. 

The corruption of blood is now peculiar to treason and murder, 
being abolished in other cases by 54Greo. III. c. 145. It extends to 
females as well as males, as does also the forfeiture of lands, &c. 

Other Offences against the Person of the Queen. — By 
5 & 6 Viet. c. 51, sect. 2, if any person shall wilfully discharge or 
attempt to discharge, or point, aim, or present, at or near to the person 
of the queen, any gun, pistol, or any other description of fire-arms or 
of other arms whatsoever, whether the same shall or shall not contain 
any explosive or destructive material ; or shall discharge or cause to 
be discharged, or attempt to discharge or cause to be discharged, any 
explosive substance or material near to the person of the queen ; or if 
any person shall wilfully strike or strike at, or attempt to strike or to 
strike at, the person of the queen with any offensive weapon, or in any 
other manner whatsoever ; or if any person shall wilfully throw or 
attempt to throw any* substance, matter, or thing whatsoever at or 
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upon the person of the queen, with intent in any of the cases aforesaid 
to injure the person of the queen, or to break the public peace, or 
whereby the public peace may be endangered, or to alarm her 
majesty; or if any person shall, near to the person of the queen, 
wilfully produce or have any gun, pistol, or any other description of 
fire-arms or other arms whatsoever, or any explosive, destructive, or 
dangerous matter or thing whatsoever, with intent to use the same to 
injure the person of the queen, or to alarm her majesty ; every such 
person so offending shall be guilty of a high misdemeanor, and being 
convicted thereof in due course of law, shall be liable, at the discretion 
of the court before which the said person shall be so convicted, to be 
transported beyond the seas for the term of seven years, or to be im- 
prisoned, with or without hard labour, for any period not exceeding 
three years, and during the ’ period of such imprisonment to be pub- 
licly or privately whipped, so often and in such manner and form as 
the said court shall order and direct, not exceeding thrice. 

But, by sec. 2, nothing herein contained shall be deemed to alter 
in any respect the punishment which by law may now be inflicted 
upon persons guilty of high treason or misprision of treason. 


CHAPTER V. 

(@i (BSttiM {ufuriouiS to tjDe i&opal ISvctogatihc, or affecting the 

®fobernmrnt. 

1. Offences relating to the Coin. — Previous to the2&;3 Wm. IV. 
c. 32, the offence of counterfeiting, and certain other offences relating 
to the coin, were high treason, punishable with death. But by this 
act all previous statutes on the subject were repealed from the 30th 
April, 1832, and the whole law is consolidated and amended. 

Gold, and Silver Coin. — To make or counterfeit any coin resembling 
the current gold or silver coin, although the same be not finished 
and in a fit state to be uttered to gild or silver, or wash, colour, or 
case over any coin, or piece of silver or copper, or coarse gold or silver, 
or any metal or mixture of metals, of a fit size and figure to be coined, 
and with intent that the same shall lie coined to resemble or pass for 
gold or silver coin ; — to gild, wash, or case over any silver or copper 
coin, or \.ojile or alter such, with intent to make the same resemble or 
pass for gold or silver coin ; — to impair, diminish, or lighten any of 
the gold or silver coin, with intent to make the coin so impaired &c. 
pass for gold or silver coin ; — to buy, sell, receive, pay, or put off, or 
offer to do so, any counterfeit coin intended to resemble or pass for 
gold or silver coin, at a lower rate than the same imports or was coined 
for ; — to import into the United Kingdom any false or counterfeit coin, 
intended to resemble or pass for gold or silver coin, knowing the same 
to be counterfeit, are felonies, punishable with transportation for life or 
not less than seven years, or imprisonment not exceeding four years. 

To tender, utter, or put off any counterfeit coin intended to resemble 
gold or silver coin, knowing the same to be counterfeit, is for the first 
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offence a misdemeanor punishable with imprisonment not exceeding one 
year ; but if the person so uttering &c. shall at the time have in his 
possession any other pieces of counterfeit gold or silver coin, or shall 
within ten days tender or utter any other counterfeit gold or silver 
coin, he shall be imprisoned for not exceeding two years. And a 
second conviction of either of these offences is felony, punishable by 
transportation for life or not less than seven years, or imprisonment 
^or not exceeding four years. 

To have in possession three or more pieces of counterfeit gold or 
silver coin, knowing the same to be counterfeit, and with intent to utter 
the same, is a misdemeanor, punishable by imprisonment for not ex- 
ceeding three years ; and a second offence is felony, for which the 
punishment is transportation for life or seven years, or imprisonment 
for four years. 

A copy of the ])revious indictment and conviction, signed by the clerk 
of the court or his deputy, shall be sufficient evidence of a previous con- 
viction ; for which a fee of 65. 8d. may be taken. Any clerk, officer, 
or deputy, certifying or uttering a false copy, knowing the same to be 
Mse ; or any other person certifying a copy as such clerk, officer, or 
deputy, or uttering any copy with such false or counterfeit signature, shall 
be guilty of felony, and transported for life or not exceeding fourteen 
nor less than seven years, or imprisoned for not exceeding two years. 

Coining Tools . — Knowingly and without lawful authority to make 
or mend, or buy or sell, or have in possession any puncheon, counter 
puncheon, matrix, stamp, die, pattern, or mould, on which shall be 
made or impressed, or which shall be intended to make or impress, both 
or cither of the sides of the gold or silver coin, or any part of either of 
such sides ; or, without lawful authority, to make or mend, or buy or 
sell, or have in possession any edger, edging tool, collar, instrument, or 
engine adapted and intended for the marking of coin round the edges 
w ith letters, grainings, or other marks or figures apparently resembling 
those of the gold or silver coin, knowing the same to be so adapted; 
or, without lawful authority, to make or mend, or buy or sell, or to have 
in possession any press for coinage, or any cutting engine for cutting 
by force of a screw or other contrivance round blanks of metal, 
knowing such press to be a press for coinage, or such engine to be in- 
tended for the counterfeiting of the gold or silver coin ; or, without law- 
ful authority, knowingly to convey out of any of her majesty’s mints any 
puncheon, counter-puncheon, matrix, stamp, die, pattern, mould, edger, 
edging tool, collar, instrument, press, or engine used in the coining of 
money, or any useful part of such, or any coin, bullion, metal or mix- 
ture of metals, are each of them felonies punishable by transportation 
for life or seven years, or imprisonment not exceeding four years. 

Copper Coin.— To make or counterfeit any of the copper coin ; or 
knowingly and without lawful authority to make or mend, or buy or 
sell, or have in possession any instrument, tool, or engine adapted and 
intended for counterfeiting the copper coin ; or to buy, sell, receive, 
pay, or put off, or offer so to do, any counterfeit copper coin, at a lower 
rate than the same imports, is felony, for which the punishment is 
transportation for life or not exceeding seven years, or imprisonment 
not exceeding two years. 
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To tender, utter, or put off any counterfeit copper coin, knowing tlie 
same to be counterfeit ; or to have in possession three or more pieces, 
knowing the same to be counterfeit, and with intent to utter the same, 
is a misdemeanor, punishable by imprisonment for not exceeding one 
year. 

Cutting Counterfeit Coin. — Any person may cut, break, or deface 
any gold or silver coin tendered to him, which he shall suspect to be 
counterfeit, or to be diminished otherwise than by reasonable wear ; 
and if such pieces so broken, cut, or defaced shall appear to be coun- 
terfeit, or to be diminished otherwise than by reasonable wear, the 
person tendering the same shall bear the loss ; but if the same shall 
appear to be lawful coin, or to be of due weight, the person cutting, 
breaking, or defacing the same shall receive the same at the rate it 
was coined for ; and any dispute thereon may be determined by a jus- 
tice of the peace in a summary manner. Tellei*s at the exchequer, 
and their deputies and clerks, and receivers general of the revenue, are 
required to cut, break, or deface all counterfeit or unlawfully diminished 
gold or silver coin tendered to them in payment of the revenue. 

Seizure of Counterfeit Coin and Coining Tools. — Any person 
finding any counterfeit gold, silver, or copper coin in any place or in 
the possession of any person, or any instrument, tool, or engine for 
counterfeiting any such, is required to seize and forthwith carry the same 
before a justice of the peace. And any justice of the peace, upon the 
oath of a credible witness that there is reasonable cause to suspect that 
any person has been concerned in counterfeiting the gold, silver, or 
copper coin, or has in his possession any such counterfeit coin, or any 
instrument, tool, or engine for counterfeiting such, may, by warrant, 
cause any place belonging to or in the occupation of such person to bo 
searched either in the day or in the night, and any counterfeit coin, or 
any such instrument, tool, or engine there found to be seized and 
brought before him or some other justice, and, when seized, to be se- 
cured for the purpose of being produced in evidence. And all such 
counterfeit coin, instruments, tools, or engines, shall afterwards be 
delivered up to the officers of the Mint, or their solicitor or other person 
authorized by them to receive the same. 

In felonies under this act, principals in the second degree and acces- 
sories before the fact are punishable as principals in the first degree. 
Accessories after the fact to any such felony are punishable by impri- 
sonment for not exceeding two years. 

By 14Geo. III. c. 42 (revived and made perpetual by the 39 Geo. III- 
c. 75), if any silver coin exceeding the sum of 5/., purporting to be the 
silver coin of the realm, but below the standard of the Mint in weight 
or fineness, is imported into Great Britain and Ireland, the same be- 
comes forfeited in equal moieties to the crown and prosecutor. 

The 37 Geo. III. c. 126, § 2, 3, and 43 Geo. III. c. 139, § 3, contain 
provisions against counterfeiting^^m^w coin and uttering the same here. 

2. Serving Foreign States. — By the 59 Geo. III. c. 69, § 2, if 
any natural-born subject shall, without the licence of her majesty under 
the sign manual, or signified by order of council or royal proclamation, 
take or accept any commission or otherwise enter into the naval or mili- 
tary service of any foreign prince, state, &c. ; or if any person shall 
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retain or procure, or endeavour to hire or engage, any others to enlist 
or be employed in any such foreign service, he shall be guilty of a mis- 
demeanor, punishable by fine and . imprisonment, or either of them, at 
the discretion of the court. 

Any vessel, in any port or place in her majesty's dominions, having 
on board any persons so enlisted may be detained and prevented from 
proceeding ; and masters of vessels taking on board any persons known 
to be so enlisted forfeit SOL for each person. ^ 

The fitting out armed vessels to aid in military operations with 
foreign powers without licence, or aiding the warlike equipment of 
vessds of foreign states, is also forbidden, by the same act, under heavy 
penalties. 

3. Desertion from the Queen's Armies in time of war, whether 
by land or sea, in England or in parts beyond the seas, is, by 18 Hen. VI. 
c. 19, and 6 Eliz. c. 5, made felony ; exclusive of the annual acts of 
parliament, to punish mutiny and desertion, already noticed. 

4. Inciting to Mutiny.— By the 37 Geo. III. c. 70, if any person 
shall maliciously and advisedly endeavour to seduce any person serving 
in her majesty's service by sea or land from his duty and allegiance, or 
to incite any person to commit any act of mutiny or mutinous practice, 
he is guilty of felony. But the punishment of death is now taken 
away by the 7 Wm. IV. & 1 Viet. c. 91 ; and persons convicted of any 
of these offences are liable, at the discretion of the court, to be trans- 
ported beyond the seas for life or not less than fifteen years, or to be 
imprisoned for any term not exceeding three years. These crimes, 
wherever committed, may be fried in any county. 

6 . Destroying or Embezzling the Queen's Armour or Stores. — 
By 12 Geo. III. c. 24, to set on fire, bum, or destroy any of her ma- 
jesty's ships of war, whether built, building, or repairing, or any of the 
queen's arsenals, magazines, dockyards, ropeyards, or victualling offices, 
or materials thereto belonging, or military, naval, or victualling stores 
or ammunition, or causing, aiding, procuring, abetting, or assisting in 
any such ofience, is felony without benefit of clergy. 

By 4 Geo. IV. c. 53, any person stealing or embezzling her majesty's 
ammunition, sails, cordage, or naval or military stores, or being ac- 
cessory to any such offence, shall be transported for life orefor any 
term not less than seven years, or be imprisoned only, or be imprisoned 
and kept to hard labour, in the commbn gaol or house of correction, 
for any term not exceeding seven years. 

Other embezzlements, filing under this denomination, are punishable 
under the following statutes ; — ^9 & 10 Wm. III. Ci41 ; 1 Geo. I. c. 25: 
9Geo. I. c. 8 ; 17 Geo. II. c. 40 ; 9 Geo. III. c. 30 ; 39 & 40 Geo. III. 
c. 89 ; 54 Geo. III. cc. 60, 169 j 65 Geo. III. c. 127 ; 66 Geo. III. 
c. 80; l&2Geo.IV. c.75. 

6. Destroying the Marks on the Queen’s Stores, or Using 
SUCH Marks without Authority, is punishable under the 39 & 40 
Geo. III. c. 89, and 59 Geo. III. c. 127. 

7. Mal>administration of Public Trusts. — This is usually 
punished by parliamentary im^chmeht, wherein such penalties short 
of death are inflicted as the House of Peers thinks proper; usually 
tiansportition, imprisonment, finest ov perpetual disability, 

6 Y 
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To this head may be referred the embezzlement by public officers 
of money or securities for money issued for public services, which by 
50 Geo. III. c. 52, was a misdemeanor punishable by transportation ; 
but by 2 & 3 Wm. VI. c. 4, it is enacted, that if any person employed 
in the public service of her majesty, and entrusted by virtue of such 
employment with the receipt, custody, management, or control of any 
chattel, money, or valuable security, shall embezzle the same or any 
part thereof, or in any mani^r fraudulently apply or dispose of the 
same or any part thereof to his own use or benefit, or for any purpose 
whatsoever except for the public service, every such offender shall be 
guilty of felony, and in Scotland of a high crime and offence, and being 
thereof convicted shall be liable, at the discretion of the court to be 
transported beyond the seas for any term not exceeding seven years, 
or to be imprisoned, with or without hard labour, as to the court shall 
seem meet, for any term not exceeding three years. 

8. Pr^munire. — The offence ofprsBmunirewas originally the setting 
up the papal authority of this realm in derogation of that of the crown. 
It derived its name from the word 'prmmunirt (to forewarn) in the 
writ issued preparatory to the prosecution of it. 

In the 35th of Edw. I., was made the first statute against papal 
promsionsy the foundation of all the subsequent statutes of prsemunire. 
In the 27th Edw. III. was enacted the Statute of Pro visors. Other 
enactments were passed in opposition to papal abuses in the reign of 
Richard II.; and, among the rest, the 16 Rich. II. c. 5, usually called 
the Statute of Praemunire, which enacts, that whoever shall procure at 
Rome, or elsewhere, any translations, processes, excommunications, 
bulls, instruments, or other things which touch the king, against him, 
his crown or realm, and all persons aiding or assisting therein, shall 
be put out of the king’s protection, their lands and goods forfeited to 
the king’s use, and they shall be attached by their bodies to answer to 
the king and his council ; or process of preenmnire facias shall be 
made out against them, as in other cases of provisora. 

And by the 2 Hen. IV. c. 23, 24 Hen. VIII. c. 12, 25 Hen. VIII. 
c. 19, 20, 21, 5 Eliz. c.l, 13 Eliz. c.-2, and 27 Eliz. c. 2, the penalties 
of praemunire are attached to certain other offences relating to the en- 
coura^ment of the papal power in this country. 

Subsequently, however, the penalties of praemunire were applied to 
Other offences, some of which have more and some less relation to the 
original offence, and some no relation at all. Thus, 1. The offence 
of acting as a broker or agent in any usurious contract, when above 
ten per cent interest is taken, is (that is, incurs the penalty of) a prae- 
munire by 13 Eliz. c. 10. 2. To obtain any stay of procei^ings other 
than by arrest of judgment or writ of error, in a suit for a monopoly, 
is a praemunire by 25 J ac. I. c. 3. 3. To obtain an exclusive patent 
for the sole making or importation of gunpowder or arms, or to hinder 
others from importing them, is a praemunire by 16 Car. I. c. 21, and 
1 J ac. II. c. 8. 4. On the abolition of purveyance and pre-em{^ion in the 
reign of Charles II., the exertion of any such power in future was made 
liable to the penalties of praemunire by 12 Car. II. c. 24. 5. Mali- 
ciously to assert that either or both houses of parliament have any 
legislative authority without the queen, is a praemunire by 18 Car, 11. 
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c. 1. 6. By the Habeas Corpus Act it is a praemunire, and incapable 
of the royal pardon, besides other heavy penalties, to send any subject 
of this realm prisoner into parts beyond sea. 7. By 6 Ann. c. 7, ma- 
liciously to maintain, by word of mouth, that any other person than 
according to the Acts of Settlement and Union hath a right to the throne 
of these kingdoms, or that the queen and parliament cannot make laws to 
limit the descent of the crown, incurs a praemunire. 8. By 6 Ann. c. 23, 
if the peers of Scotland, being met to elect their sixteen representatives, 
presume to treat of any other matter save only the election, they incur 
a praemunire. Lastly, any persons wilfully concerned in the prohibited 
marriage of a member of the royal &mily, are subject to the penalties 
of praemunire by 12 Geo. III. c. 11. 

What these penaldes are is thus summed up from the foregoing 
statutes by Sir Edward Coke : The jparty Convicted shall be out of 
the king’s protection, and forfeit his lands and tenements, goods and 
chattels to the king, and his body shall remain in prison at the king’s 
pleasure, or during life.” These forfeitures, by the way, do not con- 
stitute the offence a felony, being inflicted by the statute, not by the 
common law. 

It w’as formerly considered lawful even to kill a person attainted in 
a pr£Bmunire;^a mistaken notion, obviated by 5 Eliz. c. 1. But still 
such delinquent, though protected (as part of the public) from public 
wrongs, can bring no action for any private injury, how atrocious 
soever, being so mr out of the protection of the law that it will not 
guard his civil rights, nor remedy any evil which, as an individual, he 
may suffer. And no man, knowing him to be guilty, can with safety 
give him aid, comfort, or relief. 

Prosecutions for a praemunire do not now occur. There is an in- 
stance of one in the State Trials, for refusing to take the oath of alle- 
giance, in the reign of Charles II. 

9. Concealing Treasure Trove. — Treasure trove belongs to the 
queen or her grantees by her prerogative, and the concealment of it is a 
misprision, punishable by fine and imprisonment. 

10. Contempts against the Queen’s Prerogative. — Refusing to 
assist her for the good of the public, in council, or in war or rebellion ; 
neglecting to join the posse comitatiiSy being thereto required by the 
sheriff* or justices, according to 2 Hen. V. c. 8, which is a duty incum- 
bent on all under the degree of nobility that are fifteen years old and 
able to travel ; taking a pension from any foreign prince without the 
consent of the queen; disobeying the queen’s lawful commands dis- 
obeying an act of parliament, where no particular penalty is assigned, 
are contempts, punishable by fine and imprisonment. 

11. Contempts and Misprisions against the Queen’s Person 
OF Government. — Seditiously speaking or writing against the queen 
or her government so as to weaken her authority, or giving out scandalous 
stories concerning her, may be punished at common law as misde- 
meanors, by fine and imprisonment and infamous corporal punishment. 

12. Contempts AGAINST the Queen’s Title.— Denying the queen’s 
right to the crown in common and unadvised discourse is a contempt, 
punishable by fine and imprisonment; if by advisedly speaking, it is in 
some cases a praemunire. By 13 Eliz. c. 1, if any person shall in any wise 
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hold, affirm, or maintain, that the common law of this realm, not altered 
by parliament, ought not to direct the right of the crown of England, it 
is a misdemeanor, punishable with forfeiture of goods and chattels. 

13. Refusing or Neglecting to take the Oaths of Allegiance, 
Supremacy, and Abjuration, in certain cases, is punishable by 13 
Car. II. St. 2, c. 1 ; 25 Car II. c. 2; 1 Geo. I. st. 2, c. 13; and 9 Geo. II. 
c. 26. Every session, however, an act of parliament, is passed to indem- 
nify persons who have not complied with the requisitions of these acts, 
provided they qualify themselves within a time specified, and provided 
also that judgment has not been obtained against them for the omission. 

Quakers and Moravians, in lieu of these oaths, make a declaration 
of fidelity and affirmation and a profession of Christian belief. But 
Quakers (except in the colonies) cannot hold any office or place of 
profit under government.’ 

14. Contempts against the Queen’s Courts of Justice. — A 
stroke or blow in the queen’s superior courts of justice at Westminster, 
or at the assizes ; or assaulting a judge sitting in a court by drawing a 
weapon, without any blow struck, is punishable with loss of the right 
hand, imprisonment for life, and forfeiture of the goods and chattels and 
the profits of the lands of the oflfender during life. A rescue of a prisoner 
from any of the said courts is also punishable with perpetual imprison- 
ment, and the forfeiture of goods and the profits of lands during life. 
Using threats or reproachful words to any judge sitting in such courts, 
is a high misprision, and punishable with fine, imprisonment, and cor- 
poral punishment. And even in the inferior courts of the queen, an 
affray or contemptuous behaviour is punishable with a fine by the 
judges there sitting. If a man assault or threaten his adversary for 
suing him, a counsellor or attorney for being employed against him, a 
juror for his verdict, or a gaoler or other ministerial officer for keeping 
him in custody; or endeavour to dissuade a witness from giving evi- 
dence; or disclose an examination before the privy council; or 
advise a prisoner to stand mute; or if a grand juror disclose to any 
person indicted the evidence that appeared against him, he is guilty of 
a high misprision, and liable to be fined and imprisoned. 

An attempt to stifle evidence is an indictable ofienee. 

15. Selling Public Offices. — By 49 Geo. III. c. 126, persons buying 
or selling, or receiving or paying money or reward for any office in the 
gift of the crown &c. (witn certain exceptions), and persons receiving 
or paying money for soliciting or obtaining any such office, or making 
any negotiation or pretended negotiation relating thereto, and persons 
opening or advertising houses for transacting business relating to the 
sale of any such office, are respectively guilty of a misdemeanor. 

The 6 Geo. IV. cc. 82, 83, prohibits the sale of public offices in the 
Queen’s Bench and Common Pleas. 

16. Administering Unlawful Oaths, and being Engaged in 
Unlawful Societies. — By 37 Geo. III. c. 123, administering or caus- 
ing to be administered, or being present at and consenting to the admi- 
nistering of or taking any oath, or entering into an engagement intended 
to bind in any mutinous or seditious purpose, or to belong to any seditious 
society or confederacy, or to obey any committee or any person not 
having legal authority for that purpose, or not to give evidence against 
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any confederate or other person, or not to discover any Unlawful com- 
bination or illegal act, or illegal oath or engagement, is felony, and 
subject to transportation for seven years. 

The act is not confined to oaths administered for seditious purposes ; 
and compulsion is no excuse, unless the party, within four days after he 
has an opportunity, disclose the whole of the case to a magistrate, or, 
if a soldier or seaman, to his commanding officer. Ofiences under it 
may be tried in any county. 

By 39 Geo. III. c. 79, corresponding societies therein described, and 
all other corresponding societies, are suppressed as unlawful. And 
every society, of which the members are required to take an oath not 
authorized by law, or to subscribe or assent to any test or declaration 
not required by law, or where the names of the members or the com- 
mittees or presidents chosen are not known to the society at large, and 
every society which shall consist of different branches either acting 
separately or having separate presidents or other officers, are deemed 
unlawful combinations, and every person who shall become a member 
or correspond with them, or aid or support them with money or other- 
wise, is guilty of an unlawful combination. The act, however, contains 
exceptions as to declarations approved by two justices and registered 
as in the act provided, and also as to regular lodges of Freemasons. 

Persons offending against this statute maybe proceeded against either 
in a summary way beiore one justice, and fined 20Z^ or imprisoned for 
three calendar months ; or they may be prosecuted oy indictment, and 
upon conviction the court may transport for seven years, or imprison 
for any time not exceeding two years. The 51 Geo. III. c. 65, § 2, 
enables magistrates to mitigate the penalty to any sum not less than 
6L exclusive of costs. 

By 52 Geo. III. c. 104, administering or assisting in the administra 
tion of any oath to bind the party sworn to the commission of any 
treason, murder, or capital felony, is felony, and was punishable with 
death. But the capital punishment is now taken away by 7 Wm. IV. 
& 1 Viet. c. 91, and any person convicted thereof is liable, at the dis- 
cretion of the court, to be transported beyond the seas for life, or for 
any term not less than fifteen years, or to be imprisoned for any term 
not exceeding three years. 

By the same act (52 Geo. III. c. 104), every person taking such 
oaths, not being compelled, shall be adjudged guilty of felony, and 
transported for life, or for such time as the court may decide. And 
persons compelled to take such oaths are not exonerated unless they 
discover the same within fourteen days. 

By 57 Geo. III. c. 19, societies established or thereafter to be esta- 
blished taking unlawful oaths &c. within the 37 Geo. III. c. 123, or 
52 Geo. nr. c. 104, or requiring oaths, tests, or declarations not required 
by law, or electing committees, delegates, &c., and persons becoming 
members of such societies, shall be deemed guilty of unlawful combina- 
tion within the 39 Geo. III. c.79, and proceeded against accordingly. 

By 60 Geo. HI. & I Geo. IV. c. 1, all meetings for pracusing 
military exercise are prohibited under pain of transportation for seven 
years or imprisonnient for two years, and persons attending such meet- 
ings are liable to fine and imprisonment for not exceeding two years. 
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17. Pkinting and Publishing Newspapers contrary to Law.— 
Every person printing or publishing a newspaper without having made 
the declaration at the Stamp Office required by the 6&7 Wm. I v . c. 76, 
or without having entered into the requisite securities for payment of 
the advertisement duties, is liable in the former case to a penalty of 
50/., and in tlie latter of 100/., for every day such newspaper is pub- 
lished ; and any false statement or omission of the name, addition, or 
place of abode of the printer, publisher, and proprietors required to 
be set forth in such declaration, is a misdemeanor. A certified copy 
of such declaration, for production on any proceeding civil or criminal, 
may be had on payment of 1#. ^ 

Any person printing or publishing, selling or exposing to sale, or 
otherwise disposing of or distributing any newspaper not duly stamped, 
or knowingly having any such in possession, is liable to a forfeiture of 
20/. for every copy; and any officer of stamps may apprehend and 
take the offender before a justice of peace, who may commit him for 
any time not exceeding three calendar months nor less than one month, 
unless the penalty be sboner paid. 

Any person sending or carrying any newspaper not duly stamped 
out of the United Kingdom, or doing any act towards or with the 
intent of causing the same to be so sent or carried, forfeits for every 
such offence the sum of 50/. 

A justice of peace may grant a warrant to search the premises of 
any person suspefted of being engaged in printing, publishing, or 
vending unstamped newspapers ; and if any such be found, or any 
printing machine, press, types, Ac. which have been used in printing 
any such newspaper, the same may be seized, with all other materials 
for. printing on the same premises, and shall be forfeited, in like manner 
as goods seized under the excise or customs Jaws. Doors may be 
broken open in the day time for the purpose of such search ; and per- 
sons obstructing are liable to a penalty of 20/. ; and peace officers re- 
fusing to assist, to a forfeiture of 10/. 

By 39 Geo. III. c. 79, every place for lecturing, debating, or reading 
books, newspapers, &c. where money shall be paid, &c., is deemed a 
disorderly house, unless licensed, and the parties paying or receiving 
the money shall forfeit 20/. 

Every person having a printing press or types shall give notice to the 
clerk of the peace, and obtain a certificate, under a penalty of 20/. 
So of letter-founders and printing-press makers. 

Every person printing any paper or book meant to be published must 
print on the front of every paper if printed on one side only, and upon 
the first and last leaves of any paper or book consisting of more than 
one leaf, his name and place of abode, on penalty of 20/. ; and must 
keep a copy of every such paper &c., and write or print thereon the 
name of his employer, under penalty of 20/. for neglecting so to do, 
or for refusing to produce the same to a justice of peace. 

If a magistrate, from information on oath, have reason to suspect 
that any printing press or types are used or kept contrary to the act, 
he may, by warrant, direct any constable Ac. to enter the house Ac. 
to search for the same, and seize and carry away ^very printing press 
found therein, and types and otner articles, and all printed paper. 
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1. Stealing or Obliterating Records. — By 7 & 8 Oeo. IV. c. 29, 
§ 21, to steal, or for any fraudulent purpose to take from its place of 
deposit for the time being, or from any person having the lawful cus- 
tody thereof, or unlawfully and maliciously to obliterate, injure, or 
destroy any record, writ, return, panel, process interrogatory, deposi- 
tion, affidavit, rule, order, warrant of attorney, or any original aocu- 
ment whatsoever of or belonging to any court of record, or relating 
to any matter, civil or criminfu, begun, depending, or terminated in any 
such court, or any bill, answer, interrogatory, deposition, affidavit, 
order, or decree, or any original document whatsoever of or belonging 
to any court of equity, or relating to any cause begun, depending, or 
terminated in any such court, is a misdemeanor, and, at the discretion 
of the couH, punished by transportation beyond the seas for the term 
of seven years, or such other punishment, by fine and imprisonment, or 
both, as the court shall award. It is not necessary, in any indiot- 
inent for such offence, to allege that the article is the property of any 
person or is of any value. And the imprisonment for any indictable 
offences under this act may be with or without hard labour, in the com- 
mon gaol or house of correction, and the offender may be also kept in 
solitary confinement as to the court may seem meet; but as to this, see 
twsty 1203. 

2. Falsifying Proceedings in a Court of JuDicATUREi — 
Acknowledging recognizances or bail, or causing any fine, recoveiy, 
cognovit, judgment, or deed to be enrolled in the name of a person not 
privy to the same, is, by the 11 Geo. IV. & 1 Wm. IV. c. 66, § 11, 
a felony, punishable with transportation for life or not less than seven 
years, or by imprisonment for not exceeding four nor less than seven 
years. 

3. Obstructing the Execution of Legal Process. — Upon all 
process this is a high offence; but i^pon criminal process, a party 
opposing becomes an accessory in ffilosy, and a principal in treason. 

To assist a person pursued by ftbe officers of justice, to enable 
him to avoid arrest, seems to be a misdemeanor. 

By 9 Geo. IV. c. 31, § 2Bi, where any person is convicted, as of a 
mudemeanoTy of assault i^pon any peracn, with intent to resist or pre- 
vent the lawful apprehension or detainer of the party so assaulting, or 
of any other person, for any offence for which ne may be liable to be 
apprehended or detained, tl^ court may sentence the offender to im- 
prisonment, with or without Ifard labour, in the common gaol or house 
of correction, for not exceeding two years, and may also fine him, and 
require sureties to keqp the peace. 

By 8 &; 9 Wm. III. c. 27, 9 Geo. I. c. 29, 11 Geo. I. c. 22, persons 
opposing the execution of any process in certain pretended privileged 
places within the bills of mortality, or abusing any officer in ms eoSssr 
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vours to execute his duty, so that he receives bodily hurt, are guilty of 
felony, and transportable for seven years ; and persons in disguise join- 
ing in or abetting any riot or tumult on such account, or opposing any 
process, or assaulting and abusing any officer executing or for having 
executed the same, are felons without benefit of clergy. 

4. Escape fbom Criminal Process. — In the party himself, escape 
is an ofience punishable by fine or imprisonment. An officer, or any 
person having the temporary custody^ suffering through negligence an 
escape, is punishable by fine ; if by consent, it amounts to the same 
kind of offence for which the prisoner was in custody, and is punish- 
able in the same degree, whetner it be for treason, felony, or misde- 
meanor. But he cannot be arraigned as for felony till the party him- 
self has been attainted of the crime charged (except in case of treason), 
though he may be punished before that event by fine and imprison- 
ment as for a misdemeanor. Persons aiding the escape of prisoners of 
war are subject to transportation, by 52 Geo. III. c. 156. 

6. Breach of Prison. — Breach of prison by a party lawfully com- 
mitted for treason or felony, is felony, but not capital ; and upon inferior 
charges it is a misdemeanor, punishable by fine and imprisonment. 

6. Rescue. — Rescue is the forcibly freeing another from arrest or 
imprisonment, and amounts to an offence equal to that for which 
the party imprisoned was liable. However, by 1 & 2 Geo. IV. c. 8, § 1, 
rescuing a felon is punishable with seven years transportation, or im- 
prisonment with or without hard labour for not less than one year and 
not more than three years. Persons under sentence of death by a 
court-martial, and having obtained a conditional pardon, escaping out 
of custody, and all persons aiding such escape, are punishable as fdons. 
If five or more persons assemble to rescue any retailers of spirituous 
liquors, or to assault the informers against them, it is felony, and sub- 
jects them to transportation for seven years. To deliver instruments 
of escape to a prisoner, or to aid his attempt to escape from prison, is a 
felony punishable with fourteen years transportation. 

To attempt to rescue from prison any person committed for or found 
guilty of murder, or going to execution, or during execution, is felony 
without benefit of clergy ; and to rescue, or attempt to rescue, the body 
of a murderer from the sherifiT after execution is a felony, punishable 
with transportation for seven years. 

7. Returning from Transportation. — By 5 Geo. IV. c. 84, §22, 
any offender having been sentenced to be transported, or having agreed 
to transpori or banish himself on certain conditions, being afterwards 
found at large, without lawful cause, before the expiration of his term, 
was punish^le with death. But the capital punishment was removed 
by the 4 & 6 Wm. IV. c* 67 } and persons convicted of such offence, 
or of aiding, counselling, or procunng the commission thereof, are now 
liable to be transported beyond the seas igpr life, and, previously to trans- 
portation, to be in^risoned with or without bard labour for not exceed- 
ing four, years. See post* 

8. Taking a Reward under Pretence of Helping the 
Owner to his Stolen Property. — By 7 & 8 Geo. IV. c. 29, § 58, 
eve^ person who shall corruptly take any monev or reward, directly or 
indirectly, under pretence or upon account of helping any person to any 
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chattel, money, valuable security, or other property whatsoever, which 
shall by any felony or misdemeanor have been stolen &c., shall (unless 
he cause the offender to be apprehended and brought to trial for .the 
same) be guilty of felony, and be liable, at the discretion of the court, 
to be transported beyond the seas for life or noteless than seven years, 
or to be imprisoned for not exceeding four yeai*s, with or without 
hard labour, and with or without solitary confinement, at the discretion 
of the court, during any portion or the whole of such imprisonment, ^ 
and, if a male, to be once, twice, or thrice publicly or privately whipped 
(if the court think fit) in addition to such imprisonment, 

9. Advertising Reward for Return of Stolen Property. — 
By the 7 & 8 Geo. IV. c. 29, § 59, if any person shall publicly ad- 
vertise a reward for the return of any property whatsoever which shall 
have been stolen or lost, and shall in such advertisement use any words 
purporting that no questions will be asked ; or shall make use of any 
words in any public advertisement purporting that a reward will be 
given or paid for any property which shall have been stolen or lost, 
without seizing or making any inquiry after the person producing such 
property; or shall promise or offer to return to any pawnbroker or 
other person who may have bought or advanced money upon any pro- 
perty stolen or lost the money so paid or advanced, or any other sum 
of money or reward, for the return of such property ; or if any person 
shall print or publish any such advertisement ; every such person shall 
forfeit 50/. for every such offence to any person who shall sue for the 
same by action of debt, to be recovered with full costs of suit. 

10. Compounding of Felonies and Informations on Penal 
Statutes. — Compounding of felony consists of taking a reward for 
forbearing to prosecute, a felony. One species of it is theft hote, or 
receiving back stolen goods or other amends upon an agreement not 
to prosecute. Compounding of felony is a misdemeanor at common law, 
punishable by fine and imprisonment at the discretion of the court. 

As to compounding of informations upon penal statutes, the 18 Eliz, 
c. 5 provides, that if any common informer, under pretence of any penal 
law, make any composition without leave of the court, or take any 
money or promise from the defendant to excuse him, he shall forfeit 
10/., stand two hours in the pillory, ^ and be for ever disabled to sue 
on any popular or penal statute. 

But this act has been held not to extend to cases cognizable only by 
ifiagistrates ; and to apply only to common informers, and not to cases 
where the penalty is given to the party aggrieved. 

In some cases of misdemeanor more immediately injuring an 
individual, as batteries and libels, the court will sometimes permit a 
reference, or allow the defendant, even after conviction, to speak (as 
it is termed) with the prosecutor, before any judgment is pronounced ; 
and a trivial punishment, generally a fine of 1^., is inflicted if the 
prosecutor declares himself satisfied. 

And upon summary proceedings before a magistrate (as for certain 

^ As to the limitation of the j>eriod of all offences except peigu^ and suboma- 
solitary confinement, see wsU ' tion of perjury, by the 56 Geo. III. c. 138; 

* The punishment of the pillory is now and from these also by the 7 Wm. IV. and 
entirely abolished. It was removed from i Viet. c.23. 
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injuries to personal or real property), he is in some cases authorizeJ, 
by 7 &; 8 Geo. IV. c. 29, § 68, and c. 30, § 34, to discharge the offender 
after conviction on his making satisfaction. 

11. Common Bar^ietry consists in frequently stirring up suits and 
quarrels between the queen’s subjects either, at law^ or otherwise. A 
single act is not sufficient to constitute the offence; for the indictment 
must charge the offender with being a common barretor. Nor can a 
man "be guilty of it in respect of any number of false actions brought 
by him in his own right. 

This offence is a misdemeanor at common law, punishable by fine 
and imprisonment. And by 12 Geo. I. c. 29, if any one w^ho has been 
convicted of forgery, perjury, subornation of perjury, or common 
barretry, shall practise as an attorney, solicitor, or agent in any suit, 
the court upon complaint shall examine it in a summary w^ay, and, if 
proved, shall direct the offender to be transported for seven years. 

12. Maintenance. — This consists in tlie officious intermeddling in 
a suit that no way belongs to one, by maintaining or assisting either 
party with money or otherwise to prosecute or defend. But acts 
done in respect of an interest in the thing in dispute, or in respect of 
kindred or affinity, or in respect of other relations (as landlord and 
tenant, master and servant), or in respect of charity, or in respect of the 
profession of the law, do not amount to such ofience. It is a misde- 
meanor, punishable at common law'by fine and imprisonment; and by 
statute 32 Plen. VIII. c. 9, by a forfeiture of 30/., one moiety to the 
queen and the other to the informer. 

13. Champerty consists in bargaining with a plaintiff or defendant 
to divide with him the land or other matter sued for, whereupon the 
champertor is to carry on the party’s suit at his own expence. It is a 
misdemeanor at common Iaw\ 

By 32 Hen. VIII. c. 9, no one shall buy or sell any pretended right 
or title to land, unless the vendor hath been in possession of the same, 
or the reversion or remainder thereof, or taken the rents or profits 
thereof, for one whole year before such grant, on pain that both pur- 
chaser and vendor shall each forfeit the value of such land to the queen 
and the prosecutor. 

14. Conspiracy consists in any confederacy of two or more persons 
to injure an individual, or to do any other unlawful act prejudicial 
to the community. The offenee is committed not only whenever a 
•confederacy is entered into for an illegal purpose, but also where it is 
to effect a legal purpose by illegal means, whether the purpose is 
effected or not. One of the chief species of this offence is conspiring 
to indict an innocent man of felony. The offence of conspiracy is a 
misdemeanor, punishable by fine and imprisonment. 

But by 6 Geo. IV. c. 129, § § 4, 6, persons entering into agreement 
for fixing the rate of wages which they shall demand or pay in any 
manufacture or business, or the times for working therein, are not 
liable to prosecution for so doing. 

15. Sending Threatening Letters, or Accusing Parties, with a 
VIEW to Extort Money, &c. — By the 10 & 11 Vic. c. 66 (extending 
the provisions of the 7 & 8 Geo. IV, c. 29 so far as relates to the 
offences of sending threatening letters, and of the 7 Wm. IV. & 1 Vic. 
c. 87 so far as relates to the offence of accusing persons of unnatural 
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crimes) it is enacted, that if any person shftll knowingly send, or 
deliver, or utter to any other person, any letter or writing accusing 
or threatening to accuse either the person to whom such letter or 
writing shall be sent or delivered, or any other person, of any crime 
punishable by law with death or transportation, or of any assault with 
intent to commit any rape, or of any attempt or endeavour to commit 
any rape, or of any crime in and by the said first-mentioned act 
defined to be an infamous crime, with a view or intent to extort or^ 
gain, by means of such threatening letter or writing, any property," 
money, security, or other valuable thing from any person whatever, 
or any letter or writing threatening to kill or murder any other 
person, or to burn or destroy any house, barn, or other building, or 
any rick or stack of grain, hay, or straw, or other agricultural pro- 
duce, or shall knowingly procure counsel aid, or abet the commission 
of the said offences or either of them, every such offender shall be 
guilty of felony, and, being convicted thereof, shall be liable, at the 
discretion of the court, to he transported beyond the seas for life, or 
for any term not less than seven years, or to be imprisoned, witli or 
without hard labour, for any term not exceeding four years, and, 
if a male, to be once, twice, or thrice publicly or privately whipped 
(if the court shall so think fit), in addition to such imprisonment. 

And if any person shall accuse or threaten to accuse either the 
person to whom such accusation or threat shall be made or any other 
person of any of the crimes hereinbefore specified, with the view or 
intent in any of the cases last aforesaid to extort or gain from such 
person so accused or threatened to be accused, or from any other 
person whatever, any property, money, security, or other valuable 
thing, every such offender shall be guilty of felony, and, being con- 
victed thereof, shall be liable, at the discretion of the court, to be 
transported beyond the seas for life, or for any term not less than 
seven years, or to be imprisoned, with or without hard labour, for 
any term not exceeding four years, and, if a male, to he once, twice, or 
thrice publicly or privately whipped (if the court shall so think fit) 
in addition to such imprisonment- 

16. Perjury akd Subornation of Perjury. — Perjury consists in 
swearing wilfully, absolutely, and falsely, in a. matter material to the 
point in question, the oath being lawfully administered in some judicial 
proceeding ; and subornation of perjury is the pi*ociiring another person 
to commit perjury. These are misdemeanors at common law, punish- 
able with fine, imprisonment, and pillory, and perpetual disability to 
bear testimony. And by GEliz. c. 9, the oflender (if prosecuted under 
that act) is punishable with six months imprisonment, disability as a 
witness, and a fine of 40/., or to have both ears nailed to the pillory. 

Perjury and subornation of perjury were the only offences to which, 
since the 56 Geo. III. e. 138, the punishment of the pillory was appli- 
cable ; but that mode of punishment is now altogether abolished. The 
7 Wm. IV. Sc 1 Viet. c. 23 enacts, that after the passing of that act 
iudginent shall not be given and awarded against any person or per- 
sons convicted of any offence that such person or persons do stand in 
or upon the pillory ; any law, statute, or usage to the contraiy not- 
withstanding. Provided, that nothing herein contained shall extend or 
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be construed to extend in any manner to change, alter, or affect any 
punishment whatsoever which may now be by law inflicted in respect 
of any offence, except only the punishment of the pillory. 

By 2 Geo. II. c. § 2, the judge may order the party to be trans- 
ported, or sent to the house of correction with hard labour, for a term 
not exceeding seven years. And by 3 Geo. IV. c. 114, the court, on 
conviction for perjury, may sentence to imprisonment with hard labour, 
either in addition to or in lieu of any other punishment. 

An indictment found at the quarter sessions for perjury at common 
law is void, the sessions having no jurisdiction over the offence ; and 
if an indictment is found, and removed by certiorari, and the case comes 
down for trial at Nisi Prius, the judge will not tiy it. 

By 3 & 4 Wm. IV. cc. 49 and 82, Quakers an<C Moravians, and the 
sect called Separatists, may make solemn affirmation in all cases where 
an oath is required, and are subject to the penalties of perjury in case 
of a wilfully false affirmation. 

17. Bribery consists in the taking by or offering to a judge or any 
other officer, judicial or ministerial, any undue reward to influence his 
behaviour in his office. And he who offers is guilty of the offence, 
though the bribe be npt taken. It is a misdemeanor, punishable at 
common law with fine and imprisonment, both in him wno takes and 
in him who offers. And all judges and officers of the queen convicted 
of bribery forfeit, treble the bribe, and may be punished at the queen's 
will, and discharged from the queen's service tor ever. 

As to bribery at elections, which was a misdemeanor at common 
law, punishable by fine and imprisonment, see antey p. 30. 

18. Embracery consists in attempting to influence a jury corruptly 
to one side, by promises, money, or the like, and is a misdemeanor at 
common law. The juror’s wilfully consenting thereto is a misdemeanor, 
punishable by fine and imprisonment. 

19. Negligence op Officers of Justice. — Any sheriff, coroner, 
constable, or the like, neglecting his duty, is guilty of a misdemeanor, 
punishable with fine and imprisonment ; and in very notorious cases 
his office, if a beneficial one, may be forfeited. 

20. Oppression by J udges and Magistrates. — Oppression by a 
judge or magistrate, or other misconduct in his office, proceeding from 
improper motives, is a misdemeanor, and is prosecuted by impeach- 
ment in parliament or information in the Queen's Bench, according to 
the rank of the offender, and is punishable with forfeiture of office, fine, 
imprisonment, or other discretionary censure. 

21. Extortion consists in any public officer unlawfully taking, by 
colour of his office, any money or the like that is not due to him, or 
more than is due, or before it is due. It is a misdemeanor at 
common law, punishable by fine and imprisonment, and sometimes by 
forfeiture of office. By 1 & 2 Wm. IV. c. 56, any judge or other officer 
in bankruptcy taking other than his lawful fees, forfeits 500/., and 
becomes incapable of holding office. 

22. Not Obeying the Orders of a Magistrate is a misde- 
meanor, punishable with fine and imprisonment. 
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CHAPTER VII. 

OKtnttfi againsft tiie ^uhUt iPtarr^ 

1. Rioting after Proclamation to Disperse. — By 1 Geo. I. st. 2, 
c. 6 (commonly called the Riot Act), if twelve or more persons are 
riotously assembled, to the disturbance of the peace, and any justice of 
the peace, sheriff, under-sheriff, mayor, or head officer of a town, 
command them by proclamation to disperse, and they riotously con- 
tinue together for one hour afterwards, it is felony without benefit of 
clergy. And if any person going to make such proclamation be o^ 
posed with force, or wilfully hindered from the making of it, the 
parties so opposing are felons without benefit of clergy ; and all per- 
sons to whom such proclamation ought to have been made, and knowing 
of such hindrance and not dispersing in one hour after, are felons with- 
out benefit of clergy. But, by 7 Wm. IV. & 1 Viet. c. 91, the punish- 
ment of death is now removed from these offences, and any person being 
thereof convicted is liable to be transported for life or not less than 
fifteen years, or to be imprisoned for not exceeding three years. 

The peace-officers and their assistants are indemnified if any of the 
mob should be killed in their endeavour to disperse them. 

2. Riotously Demolishing Buildings or Machinery. — By 
7 & 8 Geo. IV. c. 30, § 8, if any persons riotously and tumultuously 
assembled together to the disturbance of the public peace shall unlaw- 
fully and with force demolish, pull down, or destroy, or begin to demo- 
lish, pull down, or destroy, any church or chapel, nouse, &c., or other 
such buildings or machinery as in the act are mentioned, every such 
offender is guilty of felony, and was by that act punishable with 
death. But the capital punishment is now taken away by 4 & 5 Viet, 
c. 56 ; and any person convicted of any of these offences (whether as 
principal, or as principal in the second degree, or as accessory before 
the fact) shall be liable to be transported beyond the seas for not less 
than seven years, or to be imprisoned for not exceeding three years. 

By 7 & 8 Geo. IV. c. 31, if any church or chapel, house, &c., or such 
other buildings or machinery as in the act are mentioned, be wholly or 
in part demolished by persons riotously and tumultuously assembled 
together, the hundred shall be liable to yield full compensation, pro- 
vided the persons damnified, or the servjints who had the care of the 
property, shall, within seven days, go before a justice of the peace, and 
state upon oath the names of the offenders, if known, and submit to 
examination touching the circumstances, and become bound by recog- 
nizance to prosecute, and provided also that the action against the 
hundred be commenced within three calendar months. 

Where the damage does not exceed 30Z., it may be recovered by a 
summary proceeding before justices at a special petty session. 

The mere breaking of windows on an illumination night, without 
any attempt to do more, has been held not to be within the act. 

3. Sending Threatening Letters. — By 4 Geo. IV. c. 64, § 8 , 
to send any letter or writing, with or without a name or signature sub- 
scribed thereto, or with a fictitious name or signature, threatening to 
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kill or murder any of the queen’s subjects, or to burn or destroy their 
houses &c., is made felony, and punishable, at the discretion of the 
court, with transportation for life or for a term not less than seven 
years, or imprisonment, with or without hard labour, for a term not 
exceeding seven years. See also a7ite. 

4. Affrays. — This offence consists in the fighting of two or more 
persons in some public place, to the terror of her majesty’s subjects, 
as prize fights or duels, where no fatal consequence ensues ; for if death 
ensue, it is murder. It is a misdemeanor, punishable with fine or 
imprisonment. 

But if the fighting be in private, it is no affray, but an assault. 
Words alone are not sufficient to constitute this offence ; though a con- 
stable may, at the request of the party threatened, carry the person 
who threatens to beat him before a justice, in order to find sureties. 

An affray may be suppressed by any private person present, espe- 
cially by a peace officer, who may break open doors to suppress it. A 
constable present at an affray may arrest the parties, and either carry 
them before a justice, or imprison them by his own authority for a con- 
venient space till their heat is over. But it seems that be has no power 
to arrest if done out of his own view, without a warrant, unless in 
case of a felony, or apprehension thereof. Though if the wrong-do( r 
be arrested by private persons present, and delivered by them to him, 
the constable may take him before a magistrate. 

By 5 & 6 Edw. IV. c. 4, if any person shall, by words only, quarrel, 
chide, or brawl in a church or churchyard, the ordinary shall sus|)end 
him, if a layman, ab ingressu ecclcsiw^ and if a clerk in orders, irorn 
the ministration of his office during pleasure ; and if any person in a 
church or churchyard shall smite or lay violent hands upon another, 
he shall be excommunicated ipso facto. 

6 . Riots, Routs, and Unlawful Assemblies. — An ^mlanrfid as - 
seinhly is wdien three or more assemble themselves together to do an 
unlaw^ful act, as to pull dowm inclosures, to destroy a warren or the 
game therein, and part without doing it, or making any motion tow ards 
it. Or, as it seems, any meeting whatsoever of great numbers of people, 
with such circumstances of terror as cannot but endanger the public 
peace, and raise fears and jealousies among the queen’s subjects. And 
it has been ruled in recent cases, that an assembly of great numbers of 
persons, which, from its general appearance and accompanying circum- 
stances, is calculated to excite terror, is generally criminal and unlaw ful. 

As to unlawful societies, see 39 Geo. III. c. 79 ; 57 Geo. III. c. 19; 
60 Geo. III. & 1 Geo. IV. c. 1 ; and ante. 

A rout is where three or more meet to do an unlawful act upon a 
common quarrel, as forcibly breaking down fences upon a right claimed 
of common or of way, and make some advances to it. 

A riot is where three or more actually do an unlawful act of vio- 
lence, either with or without a common cause of quarrel, as if they beat 
a man, or hunt and kill game in another’s park, chase, warren, or liberty, 
or do any other unlawful act with force and violence, or even do a 
lawful act (as removing a nuisance) in a violent and tumultuous 
manner. If several meet together at a fair or wake, and a quarrel 
ensue, they will be guilty of an affray ; but if they form parties under 
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pledge of mutual assistance, and engage in any tumultuous proceedings, 
it will amount to a riot 

Unlawful assemblies, routs, and riots, are misdemeanors, punishable 
with fine and imprisonment. And by the 3 Geo. IV. c. 114, the court 
may also, in case of riot, sentence to hard labour with imprisonment, 
either in addition to or in lieu of any other punishment. 

By the 13 Hen. IV. c. 7, any two justices, together with the sheriff 
or undersheriff of the county, may come with the posse comitatlis, if 
need be, and suppress any such riot, assembly, or rout, arrest the 
rioters, and record upon the spot the nature and circumstances of the 
whole transaction, which record alone shall be sufiicient conviction^f 
the offenders. In the interpretation of this statute it has been holden 
tliat all persons, noblemen and others (except women, clergymen, 
decrepit persons, and infants under fifteen), are bound to attend the 
justices in suppressing a riot, upon pain of fine and imprisonment; and 
that any battery, wounding, or killing the rioters, which may happen 
in suppressing the riot, is justifiable. 

(). Tumultuous Petitioning. — By the 13 Car. II. st. 1, c. 5, not 
more than twenty names shall be signed to any petition to the queen 
or either house of parliament for any alteration of matters established 
by law in church or state, unless the contents thereof be previously ap- 
proved, in the country, by three justices or the majority of the grand 
jury at the assizes or quarter sessions, and in London by the lord 
mayor, aldermen, and common council ; and no petition shall be delivered 
by a company of more than ten persons; on pain, in either case, of 
incurring a penalty not exceeding 100/. and three months imprison- 
ment. 

By the 57 Geo. III. c. 19, § 23, it shall not be lawful for any person 
to convene or give notice of convening any meeting consisting of more 
than fifty persons, or for any number of persons exceeding fifty to meet, 
in any street, square, or open space in the city or liberties of Westmin- 
ster or county of Middlesex, within the distance of a mile from the gate 
of Westminster Hall (except such parts of the parish of St. Paul, 
Covent Garden, as are within such distance), for the purpose of consi- 
dering of or proposing any petition &c. for alteration of matters in 
church or state, on any day on which the two houses or either house of 
parliament shall meet and sit, or on any day on which the courts shall 
sit in Westminster Hall; and any such meeting is by the act made an 
unlawful assembly. But there is a provision that the enactments shall 
not apply to any meeting for the election of members of parliament, or 
to persons attending upon the business of either house of parliament or 
any of the said courts. 

7. Forcible Entry and Detainer of Lands. — These olfences 
consist in violently taking possession, or, after taking, violently keeping 
possession of lands or tenements, with menaces, force, and arms, and 
without the authority of the law. 

At common law an indictment lies for a forcible entry, where the 
party entering has no title, and it is a misdemeanor punishable by 
fine and imprisonment. But not at common law, if the party entering had 
been disseised. For, by the common law, a man disseised of lands or tene- 
ments might legally regain possession by force, unless his right of entry 
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was gone by neglecting to enter in proper time. But as this often gave 
occasion for serious disturbances of the public peace, it was enacted by 
the 5 Ric. II. st. 1, c. 8, that all forcible entries should be punished witn 
imprisonment and ransom at the king’s will. And by the seyeral sta- 
tutes of 15 Ric. II. c.2; 9Hen. IV. c.9; dlEliz. c.Il ; and^2Jac. 1. 
c. 35, upon any forcible entry, or forcible detainer after peaceable 
entry> into any lands or benefices of the church, one or more justices of 
the peace, taking sufficient power of the county, may go to the place, 
and there record the force upon his own view, as in cases of riot ; and, 
upon such conviction, may commit the offender to gaol until he make 
Ve and ransom to the king. And moreover, the justice or justices 
have power to summon a jury, to try the forcible entry or detainer 
complained of ; and if the same be found by that jury, then, besides the 
fine on the offender, the justices shall make restitution by the sheriff of 
the possession, without inquiring into the merits of the title; for the 
force is the only thing to be tried, punished, and remedied by them. 
And the same may be done by indictment at the general sessions. 

An indictment on the statutes for forcible entry may be sustained, 
whether the defendant had a right of entry or not. It may be sustained 
where the prosecutor had an estate of freehold (though a freehold by 
wrong), or of leasehold, or where his estate is in joint tenancy, or 
tenancy in common with the defendant. But not where he had only 
the bare custody of the premises for the defendant. 

An entry through an open window, or by opening the door with a 
key, or by mere trick, or by threat to the goods and not to the person, 
is not considered a forcible entry. But where the entry is forcible, 
it is within the statute, whether any person is within the house or not, 
especially if a dwelling-house. 

The restitution provided for by the statutes does not apply to a case 
where the defendant has been permitted to remain quietly in possession 
for three years immediately previous to the finding of the indictment. 

Generally, to maintain an indictment for forcible detainer, it should 
oe shown that the prosecutor was seised or possessed, that defendant 
entered upon him (whether peaceably or not is immaterial), and held 
the premises from* him by force and violence. And where a tenant 
under lease holds over by force after the expiration of the lease, it is 
said to be a forcible detainer ; but merely refusing possession is not so ; 
nor keeping out by force a person claiming common upon the land. 

8. Ribing or Going Armed with Dangerous or Unusual 
Weapons. — By 2 Edw. III. c. 3 (commonly called the Statute of 
Northampton) this is a misdemeanor, punishable with forfeiture of the 
arms, and imprisonment during the pleasure of the crown. 

9. Spreading False News. — This, if done to make discord be- 
tween the queen and nobility, or concerning any great man of the realm, 
is a misdemeanor at common law, punishable with fine and imprison- 
ment : and the common law is confirmed by statutes of Westm. 1, 
3 Edw. I. c. 34 ; 2 Ric. II. st. 1, c. 50; and 12 Ric. II. c. 11. 

10. False and Pretended Prophecies, with Intent to Disturb 
THE Peace. — By 5 Eliz. c. 15, the penalty for the first offence is a 
fine of lOZ., and one year’s imprisonment ; for the second, forfeiture of 
all goods and chattels, and imprisonment during life. 
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11. Challenges to Fight. — ^To challenffe to either oy word 
or letter, or to be the bearer of such chafienge, is a misdemeanor^ 
punishable by fine and imprisonment ; though no fighting follows. 
So is the endeavour, by an insulting letter or otherwise, to provoke a 
challenge. And it is no excuse of such offence, that the offender has 
received provocation. 

12. Libels. — A libel is a malicious defamation, expressed in print- 
ing or writing, or by signs, pictures, or the like, of an illegal or ina- 
moral tendency, tending to asperse the reputation of a person alive^ or 
the memory of one that is dead. 

A libel may be either prosecuted criminally by indictment or i?^ 
formation, or redress for it may be sought by a civil action. In a 
civil action the libel must appear to be false as well as scandalous ^ 
for if the charge be true, the plaintiff has no ground to demand com- 
pensation for himself, whatever offence it may be against the public 
peace ; and therefore in a civil action for damages, the truth may be 
pleaded in bar of the suit. But in criminal prosecutions, as the direct 
tendency of a libel is a breach of the public peace, by stirring up the 
objects of it to revenge, and perhaps to bloodshed, it is immaterial 
whether the matter in it be true or mlse, since the provocation, not the 
falsity of it, is the subject of penal visitation ; and therefore the de- 
fendant, on an indictment for libel, is not allowed to allege the truth of 
it by way of justification. 

But the Court of Queen’s Bench will refuse leave to file a criminal 
information in the Crown Office, without a positive affidavit from the 
party of the falsity of the charge contained in the libel, which if the 
party declines to make, he must proceed by bill of indictment in the 
usual course. Where, however, the party slandered is abroad, or the 
allegations of the libel are to general character and not particular 
facts (in which case the charge, from its very nature, can hardly be 
negatived on oath), or contains a charge against the prosecutor for 
language which he has held in parliament, this affidavit will be dis- 
pensed with. 

Though malice is an essential requisite in every criminal libel, yet 
the act of publication is deemed presumptive evidence of malice. 

If the writing reflect on the clergy of a particular diocese, it is 
libellous. 

If a writing reflect on the memory ahd character of the dead, with 
an intention to bring dishonour on a living descendant, it is libellous. 

Hanging up or burning in effigy, to expose an individual to con- 
tempt, IS an offence of the same nature as libel. 

The communication of a libel to one person is a publication, and 
therefore sending a libellous private letter amounts to the publishing 
of a libel so as to support an indictment. So delivering a libel sealed 
in one county for the purpose of being opened and published by a third 
person in another county, is a publication. The sale of a libel by a 
servant in the shop is primd facie evidence of publication against the 
master. * 

It is not a libel to publish a correct copy of the reports or resolutions 
of the two houses of parliament, or a true account of the proceedings 
of a court of justice, though to the discredit of an individual. But 

7 A 
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this does not apply if the publishing be before the trial ii concluded ; 
nor to an account of ex parte proceedings before a police magistrate, 
though the account be correct. 

All concerned in composing, writing, or publishing a libel, are guilty 
of a misdemeanor, punishabk with fine and imprisonment ; provided 
there be a publication of the libel. 

It has been decided that a justice has authority to grant a warrant 
to arrest a person charged with the publication of a libel, and upon the 
person neglecting to find sureties may commit him to prison. 

In a criminal prosecution for a libel, it was long held by the Court of 
Queen’s Bench, that the only questions to be submitted to the jury were 
the fact of the publication and the truth of the inuendos inserted in the 
proceedings ; that if they believed these, they were bound to find the 
defendant guilty; and that the court alone was competent to decide 
on the libellous character of the matter charged. But the statute 32 
Geo. III. c. 60 declares and enacts, that, on trials for libels, the jury 
may give a general verdict of Guilty or Not guilty upon the whole 
matter in issue, without being required or directed by the court to 
find the defendant guilty merely on the proof of the publication 
by such defendant of the paper charged to be a libel, and of the sense 
ascribed to the same in the indictment or information. But the court 
may give its opinion to the jury, and the jury may find a special ver- 
dict, as in other criminal cases ; and the defendant, if found guilty by 
the jury, may move in arrest of judgment on such ground and in such 
manner as he might have done before the passing of the act. 

The judgment in libel is usually fine, imprisonment, and sureties to 
keep the peace after the offender is set at liberty. 

When the defendant, after conviction for libel, is brought up for 
judgment, he cannot, in mitigation of punishment, read affidavits 
alleging that the prosecutor was guilty of the crimes imputed. He 
may, however, in mitigation, read his own affidavit, stating that at the 
time of publishing he believed the charges to be true, and setting forth 
reasonable grounds for that belief; and affidavits may be read for 
him in mitigation, or against him in aggravation, grounded on the 
course of conduct he has pursued subsequently to conviction. 

By 60 Geo. III. & 1 Geo. IV. c. 9, § 16, if a person charged with 
printing or publishing any blasphemous, seditious, or malicious libel, 
be brought up to give bail, the court, judge, or justice of the peace, 
may make it part of the condition of the recognizance, that he shall be 
of good behaviour during the continuance of the recognizance 


CHAPTER VIII. 

0t 0fltnci0 asniwu iPublic 

1. Smtjgglikg. — ^The offences under this head have been already 
considered ; see ante, p. 82--86. It is, however, to be noticed that 
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from some of the offences there described the punishment uf death has 
been removed by a recent act. By the 3 & 4 Wra. IV. c. 63, §§ 68, 69, 
three or more persons being assembled together, armed with fire-arms 
or other offensive weapons, in order to assist in the illegal landing, &c. 
of prohibited or run goods, or in rescuing such goods after seizure, or 
to rescue or prevent the apprehension of any person guilty of any 
felonious offence against the Customs Acts, — and persons maliciously 
shooting at any vessel or boat belonging to her majesty’s navy or in the 
service of the revenue within 100 leagues of the coast, or maliciously 
shooting at, maiming, or dangerously wounding any officer of the army, 
navy, or marines, employed for the prevention of smuggling, or any 
revenue officer, — and all persons aiding or assisting therein, are guilty 
of felony, and were punishable with death as felons. But now, by 
the 7 Wm. IV. & 1 Viet. c. 91, such persons shall be liable, at the dis- 
cretion of the court, to be transported beyond the seas for life, or for 
any term not less than fifteen years, or to be imprisoned for any term 
not exceeding three years. 

2. Frauds undek the Bankrupt Laws, which fall under this 
class of offences, have also been already treated of. 

3. Usury. — This offence consists in an unlawful contract, upon the 
loan of money, to receive the same again with exorbitant interest. 

By 12 Anne, st. 2, c. 16, all contracts of this description are totally 
void, and the lender forfeits treble the money borrowed, one half of 
the penalty being given by the statute to the prosecutor and one half 
to the queen ; which may be enforced by a qni tarn action of debt within 
one year after the offence committed. 

It is doubtful whether an indictment lies upon this statute; at least 
an indictment for usury, if maintainable, is not an ordinary mode of 
proceeding. It is clear that no indictment lies for making an usurious 
contract only, where there has been no loan or receipt of interest upon 
it. It seems, too, that the quarter sessions have no jurisdiction over 
the offence. 

By the same statute (12 Anne, st. 2, c. 16), if any scrivener or broker 
takes more than 6s* per cent procuration money, or more than 12d. for 
making a bond, he shall forfeit 20^. with costs, and suffer imprisonment 
for half a year. 

By 63 Geo. III. c. 141, § 8, procuring or soliciting any person under 
twenty-one to grant an annuity, or advancing or procuring to be ad- 
vanced money to him on consideration of an annuity after twenty-one, 
is a misdemeanor, punishable by fine, imprisonment, or other corporal 
punishment. And, by section 9, to take more than 10«. per cent, for 
procuring any money to be advanced on any life annuity within the 
act, is a misdemeanor, punishable with fine and imprisonment. 

See farther as to usury, ante, 396. 

4. Cheating. — The offence of cheating, at common law, is the 
fraudulently obtaining the property of another by any deceitful and 
illegal practice or token (short of felony), which affects or may affect 
the public. But it seems that it must be such as common prudence 
could not have guarded against. An imposition on an individual, 
in a merely private transaction, is not indictable at common law. The 
offence is a misdemeanor, punishable with fine and imprisonment. 
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Some eases of fraud are particularly provided against by statute, 
among which are the following: — 

" Selling hy False Weights and Measures. — This offence is a misde- 
meanor at common law, punishable with fine and imprisonment; and 
also punishable by statute, in certain cases, with pecuniary forfeiture. 

False Pretences. — By 7 & 8 Geo. IV. c. 29, § 53, if any person 
shall, by any false pretence, obtain from any other person any chattel, 
money, or valuable security, with intent to cheat or defraud any person 
of the same, every such person shall be guilty of a misdemeanor, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be transported beyond the seas for the term of seven years, or to 
suffer such other punishment by fine or imprisonment, or both, as the 
court shall award. Provided always, that if upon the trial of any person 
indicted for such misdemeanor it shall be proved that he obtained the 
property in question in any such manner as to amount in law to larceny, 
ne shall not by reason thereof be entitled to be acquitted of such mis- 
demeanor; and no such indictment shall be removable by certiorari; 
and no person tried for such misdemeanor shall be liable afterwards to 
be prosecuted for larceny upon the same facts. 

In some cases the fraud practised is ground for a civil action only, 
and no indictment as for a false pretence can be supported. 

Offences as to Characters of Servants. — By 32 Geo. III. c. 5G, ])er- 
sonating a master and giving a false character of a servant, or asserting 
in writing that a servant has been hired for a period of time or in 
a station, or was discharged at a time, or has hot been hired in a 
previous service, contrary to truth ; and any person offering himself 
as a servant, pretending to have served where he has not served, or 
with a false certificate of character, or altering a certificate, or pre- 
tending not to have been in any previous service, contrary to truth, 
are offences punishable, on conviction before two justices, by a for- 
feiture of 20/. 

5. Forestalling the Market is described by the repealed act of 
5 & 6 Edw. VI. c. 14, as the buying or contracting for any merchandize 
coming on the way to market, or dissuading persons from bringing 
4Kgir goods or provisions there, or persuading them to enhance the 
price when there. It is a misdemeanor at common law, punishable 
with fine and imprisonment. 

6. Regratinq is described by the same statute to be the buying 
of corn or other dead victual in any market, and selling it again in the 
same market or within four miles of the place. This is also a misde- 
meanor at common law, punishable by fine and imprisonment. 

7. Engrossing is described by the same statute as the getting into 
one's possession or buying up large quantities of corn or other dead 
victual, with intent to sell them again. This is also a misdemeanor 
at common law, punishable with fine and imprisonment. 

8. Monopolies. — A monopoly is a licence or privilege allowed by 
the crown for the sole buying and selling, making, working, or using of 
any thing whatsoever, whereby the subject in general is restrained from 
that liberty of manufacturing or trading which he had before. 

By 21 J ac. I. c. 3, such monopolies are declared to be contrary to 
law, and void, except as to patents not exceeding the grant of fourteen 
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years to the authors of new inventions, and except also patents con- 
cerning printing, saltpetre, gunpowder, great ordnance, and shot ; and 
monopolists are punished with the forfeiture of treble damages and 
double costs to those whom they attempt to disturb ; and if they pro- 
cure any action brought against them for these damages to be stayed 
by any extra-judicial order, other than of the court wherein it is 
brought, they incur the penalties of a prasmunire, 

9. Unlawful Interference with Journeymen or Manufac- 
turers. — By 6 Geo. IV. c. 129, § 2, persons compelling journeymen 
to leave their employment, or to return work unfinished, preventing them 
from hiring themselves, compelling them to belong to clubs &c., or to 
pay fines, or forcing manufacturers to alter their mode of carrying on 
their business, are punishable with imprisonment, with or without hard 
labour, for any time not exceeding three months, on conviction in a 
summary way before justices of the peace. See ante, p. 277. 

10. Assaults to the Obstruction of Trade. — The 9 Geo. IV. 
c. 31, § 25, enacts, that persons convicted of any assault committed in 
pursuance of any conspiracy to raise wages, may be sentenced to be 
imprisoned, with or without hard labour, in the common gaol or house 
of correction, for not exceeding two years ; and may also be fined, and 
required to find sureties for keeping the peace. 

And by § 26, if any person shall unlawfully and with force hinder any 
seaman, keelman, or caster from exercising his lawful trade, business, 
or occupation, or use any violence to him, with intent to deter or hinder 
him therefrom ; or if any person shall beat, wound, or use any other 
violence to any person with intent to deter or hinder him from selling 
or buying any grain, flour, meal, or malt ; or shall beat, wound, or use 
any other violence to any person having the care of any grain, flour, 
meal, or malt, whilst on its way to or from any place, with intent to 
stop the conveyance of the same, every such offender, being convicted 
thereof before two justices of the peace, may be imprisoned and kept to 
hard labour in the common gaol or house of correction for not exceed- 
ing three calendar months. 


CHAPTER IX. 

public l^ealtb unh the public police or 
iffconomi^. 

1. Offences against the Quarantine Acts. — Ships coming from 
infected countries are required to perform quarantine. The 6 Geo. IV. 
c. 78 (the Quarantine Act^ empowers the privy council, in case of any 
infectious disease appearing in the United Kingdom, to make such 
orders, in order to cut off all communication between any person 
infected and the rest of her majesty’s subjects, as shall appear expe- 
dient. Places are to be appointed, by proclamation, for ships to 
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perform quarantine ; or the privy council may order vessels to repair 
to certain places to be examined, without being liable to quarantine. 
Masters of vessels liable to quarantine, on meeting other vessels at 
sea, or being within two leagues of the United Kingdom, are to hoist 
the yellow flag, on penalty of 100/, Masters refusing to answer 
interrogatories relative to the state of their vessels forfeit 200/. ; for 
omitting to disclose that they have touched at any infected place, 300/. ; 
for refusing to convey their vessels to the place appointed for quaran- 
tine, or quitting them, or suffering any other person to quit them, 
400/. Persons arriving in any iniR^cted vessel, or going on board and 
quitting it before they are discharged frpm quarantine, are to suffer 
six months imprisonment, and forfeit 300/. Persons forgingor uttering 
false certificates are guilty of felony. 

2. Selling Unwholesome Provisions is a misdemeanor at com- 
mon law, and is prohibited by several statutes (as 51 Hen. III. st. 6; 
12 Car. II. c. 25, § 11 5 1 W. & M. st 1, c. 24, § 20; 31 Geo. II. 
c. 29, § 21 ; and 37 Geo. III. c. 98, § 21) under heavy penalties. 

3. Clandestine or Irregular Marriages. — By the 4 Geo. IV. 
c. 76, and 5 & 0 Wm. IV. c. 85, any person solemnizing a marriage in 
England (except by special licence, and except marriages where both 
parties are either Quakers or Jews) in any other place than a church 
or chapel in which marriages may be solemnized according to the 
rites of the Church of England, or than a registered building or office 
specified in a notice entered and certificate granted under the last- 
mentioned act, is guilty of felony. 

And any person solemnizing a marriage in any such registered 
building or office in the absence of a registrar is guilty of felony. 

And any person solemnizing a marriage (except by licence) within 
twenty-one days after the entry of the.notice to the superintendent 
registrar, or if the marriage is by licence within seven days after such 
entry, or after three calendar months after such entry, is guilty of 
felony. 

And any superintendent registrar who shall knowingly and wil- 
fully issue any licence or any certificate for marriage ajler the expi- 
ration of three calendar months after the proper notice shall have been 
entered, or any certificate for marriage by licence before the expiration 
of seven days, or for a marriage without licence before the expiration 
of tnenty^oTiS days after the entry of the notice, or any certificate the 
issue of which has been forbidden by any person authorized so to do, 
or who shall knowingly and wilfully solemnize in his office, or shall 
register, any marriage by the act declared to be null and void, shall 

be guilty of felony. / 1 

And every person who shall knowingly and wilfully make any false 
declaration or sign any false notice or certificate required by the act 
for the purpose of procuring a marriage, and every person who shall 
forbid the issue of a superintendent's regbtrar’s certificate by falsely 
representing himself or herself to be a person whose consent is re- 
quired by law, knowing such representation to be false, shall suffer 
the penalties of perjury. 

And any person making or causing to be made any false entry 
in any register book of marriages, or in any marriage licence, 
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or altering^ forgings or counterfeiting, or assisting in altering &c* or 
causing to be altered &c, any such entry or licence, or destroying or 
causing to be destroyed any such register book, is guilty of felony, 
and li^Ie to transportation for life or not less than seyen years, or to 
imprisonment for not exceeding four nor less than two years. 

Prosecutions under these acts must be commenced within three years. ' 

4. Bigamy. — ByOOeo. IV. c. 31, § 22, if any person being married 
shall marry any other person during the life of the former husband or 
wife, whether the second marriage shall haye ti^n place in England 
or elsewhere, eyery such offender, and eyery person counselling, aid* 
ing, or abetting such offender, shall be guilty of felony, and shall be 
li^le to be transported beyond the seas for the term of seyen years, or to 
be imprisoned, with or without hard labour, in the common gaol or 
house of correction for not exceeding two years ; and any such offence 
may be dealt with, inquired of, tried, determined, and punished in the 
county where the offender shall be apprehended or be in custody, as if 
the offence had been actually committed in that county. But this does 
not extend to any second marriage contracted out of England by any 
other than a subject of her majesty, or to any person marrying a second 
time, whose husband or wife shall haye been continually absent from 
such person for the space of seyen years then last past, and shall not 
haye been known by such person to be liying within that time; or to 
any person who, at the time of such second marriage, shall haye been 
divorced from the bond of the first marriage ; or to any person whose 
former marriage shall have been declared void by the sentence of any 
court of competent jurisdiction. 

The first wife is not a competent witness; but the second wife is. 

The prosecutor must prove a valid celebration, as well as cohabit* 
ation. The evidence of a person present will suffice. 

To constitute this offence, both must be valid marriages in other 
respects ; a merely voidable marriage is not sufficient. See ante^ p. 300. 

0. Common Nuisances are offences against the public order and 
economical regimen of the state, to the annoyance of the queen’s sub* 
jects in general, either by doing a thing whicn tends to the annoyance 
of the community, or by neglecting to do any thing which the common 
good requires. They are misdemeanors, and in general punishable 
with fine and imprisonment. 

If the annoyance is onl^ to some particular person, and not to the 
community in general, it is a private nuisance, and a subject of civil 
action only, and not a crime. , 

Annoyances in highways^ bridges^ and public rivers^ arise by ren* 
dering them ipconvenient or dangerous to pass, either positively by 
actual obstruction, or negatively by want of repair. 

For the former, the par^ obstructing is liable to indictment. 

For want of repairing highways, such individuals as are liable may 
be indicted, or such township or other district as may lie under that 
obligation; and in default oi these, the parish at large. 

i^r not repairing bridges, if within a city or town corporate, the in* 
habitants are liable ; if within a riding, the inhabitants of the riding; 
in all other cases, the county at large, unless they can show a liability 
in some individual or in a particular district. 
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To siijiport Mil indictineiit for offeimre or dangerous trades or maun 
factures, it is not necessary to prove tlnat they arc oflensive to health, 
if tlicy are offensive to tlie senses, and render tlie dwellings of the inha- 
hitants uncomfortable. If the annoyance is only to a few inhabitants 
of a particular place, no indictment lies. Length of time is generally a 
good deftuice. 

And if a man sets up a. noxious trade remote from houses &c., and 
afterwards new houses &c. are built, he may lawfully continue tht? 
ti*ade, though a nuisance to the new comers. 

The 1 & 2 Geo. IV. c. 41, respecting furnacis to steam-engines, 
enacts, that if it shall appear to the court by whieh judgment ought to 
be pronounced in case of conviction on any siieli indictment, that tlie 
grievance may be remedied by altering the eonsti'uetion of the furnace, 
the court may, without the consent of the ])roseeutor, mak(' such order 
touching the premises as shall be thought cxjiedient for jireventing tiie 
nuisance in future, liefore passing final sentence u}>on the defendant. 

l^xposing a person infected irith contagious disease in a 'p^ddic 
thoroughfare has been held to be a misdemeanor. 

Idle keeping of disorde.rlg Innises, haivdt/ houseSy or gaming houseSy 
stage piags, unlicensed booths and. stages for rope-dancerSy mounte- 
hanksy and the like, are prohibited by various acts of parliarnent. 

Keeping a gaming or bawdy house is a misdemeanor at common law. 
And by the 3 Geo. IV. c. 114, the court may simtence tlie offender to 
imprisonment, with hard labour, for any term not exceeding the* term 
for which such court may now iinjirison for such ofl’encc, either in 
addition to or in lieu of any otlim* ]>unisl.rM( nt whieli may be inflicted 
on any such offenders hy any law in tbree. And by o8 Geo. III. c. 7(1, 
overseers are recjuired to prosecute the kt^ejicrs ot“ bawdy house's. 

By the 10 G CO. II. c. 28, all ])laces for the exhibition ol' stage 
entertainments must lie licensed. 

Ijottcries . — By 42 Geo. III. c. 119, all lotteries (lalled little-goes 
are declared to be public nuisanees; and if any one keep an oflici^ or 
place to exercise, or expose to be played, any such lottery, or any lottery 
whatever not authorized by parliament, or knowingly snfl'er it to be 
exercised or played at in bis house, lie shall forfeit »500/., and be def'med 
a rogue and vagabond. And if any oiu' jiromise to jiay any money or 
goods on any contingCTicy relative to such lottery, or publish any 
proposal resjieeting it, he shall forfeit 100/. 

J ustices of the peace, upon complaint, may empower any person by 
day, and in the iiiglit in the presence of a constable, to break open 
doors and apprehend ofienders; and if any one resist, he shall bo 
deemed a rogue and vagabond. 

The maliingy sellingy or firing squibs and other firerrorhs is pro- 
hibited by the 9 &. 10 Wm. III. c. 7, which enacts, that if any person 
shall make or sell, or offer for sale, any squibs, rockets, serpents, or 
other fireworks, or implements for making the same, be shall forfeit, 
u])on conviction on oath of two witnesses before a magistrate, 6Ly one 
half to the informer and the other to the poor. And if any person shall 
permit or suffer any squibs &:c. to be thrown or fired out of or in his house, 
shr»y), or habitation, or jilace thereto helonging or adjoining, into any 
public street or highway, liousc, or place wliatsoever, or if any person 
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shall throw or fire any squibs &c. into any public street, house, shop, river, 
hi^way, road, or passage, he shall forfeit 20^. in like manner. 

^Erecting powder mills or keeping powder magazines near to a town 
is a nuisance at common law. 

By 12 Geo. III. c. 61, places for making gunpowder must be licensed ; 
as to which, and the carriage of gunpowder, see ante^ p. 297. 

Eaves-dropping^ which consisted in listening under walls or windows, 
or the eaves of a house, to hearken after discourse, and thereupon to frame 
slanderous and mischievous tales, is a misdemeanor, indictable at ses- 
sions, and punishable by fine and finding sureties for good behaviour. 

And lastly, a woman that is a common scold is a public nuisance to 
her neighbourhood, and may be indicted and punished. 

6. Vagrancy. — By the 6 Geo. IV. c. 83 (which repeals all former 
acts on the subject), vagrants arc distinguished into three classes: 
1. Idle and disorderly persons; 2, Rogues and vagabonds; and 3. In- 
corrigible rogues. 

1. Idle and Disorderly Pe^'sons, — Every person being able wholly 
or in part to maintain himself or herself and family, by work or other 
means, and wilfully refusing oV neglecting so to do, by which he or sh^ 
or any of his or her family shall have become chargeable to an^ 
parish, township, or place ; — every person returning to and becoming 
chargeable to any parish from whence ho or she shall have been legally 
removed, unless he or she shall produce a certificate of the church- 
wardens and overseers of the poor of some other parish, thereby ac- 
know lodging him or her to bo settled there ; — every petty chapman or 
pedlar wandering abroad and trading, without being duly licensed or 
autliorizeil by law; — every common prostitute wandering in the public 
streets or highways, or in any place ,of public resort, and behaving in a 
riotous or indecent manner ; — and every person wandering abroad, or 
placing himself or hersSlf in any public place to beg or gather alms, 
or causing or procuring or encouraging any child or chiidi*en so to do, 
shall be deemed an idle and disorderly person. And any justice of the 
peace may commit such offender to the house of correction, there to be 
kept to hard labour for any time not exceeding one calendar month. 

2. Homes and Vagabonds, — Every person committing any of tin 
offences hereinbefore mentioned after having been convicted as an idle 
and disorderly person; — every person pretenaing to tell fortunes, or 
using any subtle craft, means, or device, by palmistry or otherwise, to 
deceive and impose on any of her majesty's subjects; — every person 
wandering abroad and lodging in any oarn or outhouse, or in any de- 
serted or unoccupied building, or in the open air, or under a tent, or in 
any cart or waggon, not having any visible means of subsistence, and 
not giving a good account of himself or herself;— every person wilfully 
exposing to view in the street, road, highway, or public place, any ^ 
scene print, picture, or other indecent exhibition — every person wil- 
fully, openly, lewdly, and obscenely exposing his person in any street, 
road, or public highway, or in the view thereof, or in any place of 

» By the 1 & 2 Viet. c. 88, the exposing or causing to be exposed to public view in the 
•window or other part of any shop or othei building in any street, road, highway, or pubiic 
places any obscene print^ picture, or othci indecent exhibition, shall be deemed an exposing 
within the meaning of this act. 

7 B 
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public resort, with intent to insul^ny female ; — every peilion wandei^ 
ing abroad and endeavouring by tm exposure of wounds or deformities 
to obtain or gather alms ; — every person going about as a gatherer or 
collector of dms, or cndc^avouring to procure charitable contributions 
of any nature or kind, under any false or fraudulent pretence ; — every 
person running away and leaving his wife or children chargeable to 
any parish ; — every person playing or betting in any street, road, high- 
way, or other open and public place, at or with any table or instrument 
of gaming, at any game or pretended game of chance ; — every person 
having any picklocX key, crow, jack, hit, or other implement, with 
intent feloniously to break into any dwelling-house, warehouse, coach- 
house, stable, or out-building, or* being armed with any gun, pistol, 
hanger, cutlass, bludgeon, or other offensive weapon, or having upon 
him or her apy instrument, with intent to commit any felonious act;— 
every person being found in or upon any dwelling-house, warehouse, 
coach-housc, stable, or outhouse, or in any inclosed yard, garden, or 
area, for any unlawful purp6se; every suspected person or reputed 
thief frequenting any river, canal, or navigable stream, dock, or basin, 
or any quay, wharf, or wareliouse nem or adjoining thereto, or any 
^street, highway, or avenue leading thereto, or any place or public 
resort, or any avenue leading thereto, or any street, highway, or place 
adjacent, with intent to commit felony ; — and every person appreliended 
as an idle and disorderly person, and violently resisting any constable 
or other peace officer so apprehending, and being subsequently con- 
victed of the offence for wlmdj he or she shall have been so appreln nded, 
shall be deemed a rogue and vagabond. And any justice of the peace 
may commit such offender to the house of correction, there to be kept 
to hard labour for any time not exceeding three calendar months; and 
every such picklock key, ciow, jack, bit, and other implement, and 
every such gun, pistol, hanger, cutlass, bliidigeon, or other offensive 
weapon, and every such instrument as aforesaid, shall become forfeited, 
3, Incorrigible Rogxm , — Every person breaking or escaping out 
any place of legal confinement before the expiration of the term for 
whicn he or she shall have been committed by virtue of this act; — 
every person committing any offence against this act which shall sub^ 
jeet him or her to be dealt with as a rogue and vagabond, such jierson 
having been at some former time adjudged so to be, and duly convicted 
thereof; — and every person apprehended as a rogue and vagabond, 
and violently resisting any cbnstable or other peace officer so appre- 
hending him or her, and being subsequently convicted of the offence for 
which he or she shall have been so apprehended, shall be deemed an 
incorrigible rogue. And any justice of the peace may commit such 
offender to the bouse of correction, there to remain until the next gene- 
rid or quarter sessions of the peace; and every such offender shall bo 
tnare kept to bard labour during the period of his or her imprisonment. 
Any person may apprehend vagrants ; and all constables and other 
persons refusing to assist are liable to a forfeiture of 6/, 

Any justice of the peace, upon oath made before him that any person 
hath committed or is suspected to have committed any offenoe against 
this act, may issue his warrant to apprehend and bring before hini the 
person so ebarged. 
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Any constable, peace officer, other person apprehending any 
pei'sou charged with being an id]fi||p^nd disorderly person, oir a rogue 
and vagabond, or Sa incorrigible rogue, may fahe any horse, mule, ass^ 
cart, car, caravan, or other vehicle, or goods in the possession or use 
of such person, and may take the same as well as such person before 
some justice of the peace; who may order the offender to be searched, 
and his trunks, boxes, bundles, parcels, or packages to be inspected, 
and may order any money wliich may be found to be applied towards 
the cxpcnce of apprehending and maintaining such offender during the 
time for which he shall be committed ; and if money sufficient be not 
fcund, may order a part or the whole of such other effects then found 
to be sold, and the produce applied as aforesaid ; and the overplus, after 
deducting the charges of such sale, shall be returned to the offender. 

When any justice shall commit any incorrigible rogue to the house 
of correction till the next sessions, or when any idle and disorderly 
person^ rogue and vagabond, or incorrigible rogue shall give notice of 
his intention to appeal, the justice shall require the person by whom 
such offender was apprehended, and the persons whose evidence shall 
appear material to prove the offence, to become bound in recognizances 
to appear at the sessions ; and the sessions may order the treasurer of 
the county to pay such sums as shall seem reasonable to reimburse 
their expences and loss of time. If they refuse to enter into such 
recognizance, the justice may commit them to the common gaol. 

When any incorrigible rogue shall have been committed until the 
next sessions, the sessions may examine into the circumstances of the 
case, and order such offender to be further imprisoned and kepf to hard 
labour for not exceeding one year, and, if they think fit, to be punished 
(not being a female) by whipping. 

Any constable or other poucc officer neglecting bis duty, or any per 
son disturbing or hindering any constable or other peace officer in the 
execution of this act, shall forfeit not exceeding 5/. 

Any justice of peace, upon information on oath that any person here- 
inbefore described to be an idle and disorderly person, or a rogue and 
vagabond, or an incorrigible rogue, is suspected to be concealed in 
any house kept for the reception, lodging, or entertainment of travellers, 
may authorize any constable or other person to enter at any time into 
such house, and apprehend every such offender found therein. 

Any person aggrieved by the determkiation of a justice may appeal 
to the next sessions, giving notice thereof witjjin seven days, and enter- 
ing into a recognizance witli sufficieni ym rety to prosecute such appeal. 
And "by 1 & 2 Viet. c. 38, in case an^person who has appealed* and 
be^n discharged out of custody, shall not appear and prosecute such 
appeal, the sessions or any justice of peace may issue a warrant for 
the apprehension and committal of such person for such period of time 
as, together with the days during which he shall have been imprisoned 
(if any) previous to his being discharged, shall complete the full term for 
which he was adjudged to be imprisoned at the time of his conviction* 

Nothing herein is to pre^nt any visiting justice from granting a 
<?^rtificate enabling any perspg discliarged from prison to receive alma 
or relief upon his route (o h^S place of settlement; provided sucli cer- 
ti§cate be made under the direction of the acts for the regulation of 



1180 Offences against the Public Police: 

gaols, &c. But if any person having such certificate shall act con- 
trary to tlic directions thereof, or AUioiter upon his route, or deviate 
therefrom, he shall be deemed a rogue and vagnhdhd, 

No justice of peace &c. shall grant to any other than persons entitled 
thereto under the 43 Geo. III. (intituled An act for the relief of 
soldiers, sailors, and marines, and of the wives of soldiers," &c.) any 
certificate or other instrument enabling such persons to ask alms or 
relief in their route to any place, or for any other purpose whatever: 
and persons asking alms or relief under any certificate hereby prohi- 
bited are liable to be declared idle and disorderly persons. 

Every person convicted under this act shall be deemed to be actually 
chargeable to the parish, and shall be liable to be removed to the place 
of his last legal settlement by the order of two justices. 

7. Gaming. — Gaming is not restrained by the common law, unless 
it be so practised as to become injurious to public morals. But the 
legislature has, in many instances, laid it under particular restraints. 

Wagers in general by the common law w'ere lawful contracts, and 
might be recovered in a court of justice, if they were not made upon 
games, or were not such as w’ere likely to disturb the public peace, or 
to encourage immorality, or to affect the interests, characters, and 
feelings of persons not parties to the w^ager, or were not contrary to 
sound policy or the general interests of the community. 

But wagers relating to the present or future price of stocks were 
declared illegal and void by the 7 Geo. II. c. 1. 

And jiow, by 8 & 9 Vic. c. 109, § 18, it is enacted, That all con- 
tracts or agreements, whether by paroL or in writing, by way of 
gaming or wagering, shall be null and void ; and that no suit shall be 
brought or maintained in any court of law or equity for recovering any 
sum of money or valuable thing alleged to be won upon any wager, 
or which shall have been deposited in the hands of any person to abide 
the event on which any wager shall have been made. Provided 
always, that this enactment shall not be deemed to apply to any sub- 
scription or contribution, or agreement to subscribe or contribute, for 
or toward any plate, prize, or sum of money to be awarded to the 
winner or winners of any lawful game, sport, pastime, or exercise." 

Wagers being thus rendered void and irrecoverable, it became 
necessary to set aside the practice of trying questions in the courts of 
law by means of feigned issues. Sec. 19, reciting that whereas many 
important questions are^now tried in the form of feigned issues, 
by stating that a wager was Hid between two parties interested in 
respectively maintaining the affirmative and the negative of certain 

S ositions, but that such questions may be as satisfactorily tried 
out such form," enacts, that in every case where any court of law 
or equity may desire to have any question of fact decided by a jury, 
it shall be lawful for such court to direct a writ of summons to be sued 
out by such person or persons as such court shall think ought to be 
plaintiff or plaintiffs, against such person or persons as such court 
shall think ought to be defendant or defendants therein, in the form 
.ct forth in the schedule to the act, with such alterations as the court 
nia} think proper ; and thereupon all the proceedings shall go on in 
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tlic same manner as is now practised in proceedings under a feigned 
issue. 

Divers statutes have been passed from time to time to restrain 
excemve as well as decdtful gaming; tlie chief of which, indeed, 
have been lately repealed by the act already quoted, 8 & 9 Vic. c. 109, 
hut a short recapitulation of their principal provisions will be neces- 
sary for the proper elucidation of the law as it now exists. 

By the 16 Car. II. c. 7, any person losing more than 100/. at one 
time at any game, uporj tick or credit, or otherwise than for ready 
money, was not compidhible to pay the same, and the winner forfeited 
treble the value, one half to tlic owner and the other to the informer. 

By 9 Ann. c. 14, if any person at one time or sitting lost more 
tiian 10/., and had paid it or any part tliercof, he might recover it 
bacdv from tlie winner with costs ; and in case the loser did not sue 
witliin tliroe months, any other person might sue for and recover the 
same and treble value with costs, half to tlie person suing and half 
to th{^ poor. Tlie forfeitures ol' this act (as amended by 18 Geo. II. 
c. 34) might be recovered in a court of equity ; and every person liable 
to be sued was eoinpeiled to answer on oath any bill preferred against 
liini for discovering the sum of money or other thing so won. All 
securities given for money won or lost at play were declared by this 
act utterly void ; but the 5 & (> Wm. IV. c. 41 enacts that such secu- 
rities shall not be considered absolutely void, but as given for an illegal 
c*onsi(lcration. 

And by the same act, 9 Ann. c. 14, any person winning any sum 
of money or valuable thing by any fraud or ill practice in playing at 
cards, die(;, or winning at any one time or sitting more tlian 10/., 
was litd)le, on being convicted uj)on indictment or information, to 
forfeit five times tlie value, and in case of sucli ill practice, to be 
deemed infamous, and to suffer corporal jninisbmcnt as in cases of 
perjury; and such ])cnalty miglit be recovered by any person suing 
for tlu^ same, by action. 

Again, by 18 Goo. II. c. 34, any person winning or losing at play, 
or by betting, tlie sum or value of 10/. at any one lime, or of 20/. 
within twenty-four liours, was liable to be indicted witliln six months, 
cither before the Queen’s Bench, assi 2 cs, or gaol delivery, and fined 
five times the value. 

It had been licld that horse-races, foot-races, cock-fighting, cricket- 
matches, &e., were all games within the meaning of these statutes ; 
and a. numlier of actions were brought by coininon informers for the 
recovery of penalties amounting to many lliousands of pounds on 
account of bets wbicli had been made at such games, more especially 
at horse-races. To stay tlie proceedings upon these actions, it became 
necessary to juiss an act of jiarliairicnt, the 7 &8 Vie. c. 3; and a 
committee of the House of Lords was appointed to revise the laws 
relating to gaming, which gave rise to the 8 & 9 Vic. c. 109, before 
referred to. 

This act, reciting that the laws heretofore made in restraint of un- 
lawful gaming bad been found of no avail to prevent the inischiefs 
which may happen therefrom, and that they also applied to sundry 
games of skill Irom which tiu* like mischiefs cannot arise, repeals 

7 n 3 
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the before-mentioned statute 16Car. II. c. 7 entirely ; also so much of 
the 9 Anne, c. 14 as was not altered by the 5 & 6 Win. IV. c. 41, and 
of the 18 Geo. II. c. 34 as related to the said act of Queen Anne, or as 
rendered any person liable to be indicted and punished for winninpr or 
losing at play, or by betting, at any one time, tlie sum or value of 10/., 
or within the space of twenty-four hours the sum or value of 20/. ; 
also so much of the 33 Hen. VIII. c. 9, whereby any game of mere 
skill, such as bowling, coyting, cloyshcayls, half bowl, tennis, or 
the like, is declared an unlawful game, or which enacts any penalty 
for playing at any such game of skill, with sundry other parts of the 
same act which will be presently mentioned. It then makes the 
offence of cheating at play punishable in the same manner as the ob- 
taining money by false pretences ; gives additional powers for the 
suppression of common gaming houses; and provides for the licensing 
of public billiard tables and bagatelle boards. 

Cheating at Play , — By the 17th section of the 8&9Vic. c. 109, 

Every person who shall, by any fraud or unlawful device or ill prac- 
tice in playing at or with cards, dice, tables, or other game, or in bearing 
a part in the stakes, wages, or adventures, or in betting on the sides or 
hands of them that do play, or in wagering on the event of any game, 
sport, pastime, or exercise, win from any other person, to himself or 
any other or others, any sum of money or valuable thing, shall be 
deemed guilty of obtaining such money or valuable tiling from such 
other person by a false pretence, with intent to cheat or defraud such 
person of the same, and, being convicted thereof, shall be punished 
accordingly.’^ 

Common Ouming- Houses . — The 33 Hen. VIII. c. 9, § 11, and 
30 Geo. II. c. 24, enact, that no person, of what degree, quality, or 
condition soever, shall by himself or agent, for hire, gain, lucre, or 
living, keep any house for playing at any game prohibited by any 
statute, or any new unlawful game afterwards invented, on pain of 
40.9. a day, and 6.9. 8^/. for every person frequenting such house. 
But by the act before- mentioned, 8&9 Vic. c. 109, so much of the 
33 Hen. VIII. c. 9 as requires the mayors, sheriffs, bailiffs, con- 
stables, and other head officers wdthin every city, borough, and 
town, to make search weekly, or at the farthest once a month, in all 
places where houses, alleys, plays, or places of dicing, carding, or 
gaming shall be suspected to be had, kept, and maintained, and also 
so much of the said act as makes it lawful for any master &c. to 
license his servants or family to play at cards, dice, or tables, or any 
unlawful game, as therein more fully set forth, are repealed. 

By sec. 3, the powers given by former acts to justices of peace &c. 
to enter any place where unlawful games are suspected to.be holden 
may be exercised (except within the Metropolitan Police District) 
by constables under their warrant, who are thereby empowered to enter 
such places (and, if necessary, to use force for making such entry), 
and to arrest, search, and bring before a justice of peace all such 
persons found therein as might have been arrested by such justice of 
peace had he been personally present. 

And by sec. 4, the owner or keeper of any common gaming-house, 
and every person having the care or management thereof, and also 
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every banker, croupier, and other person who shall act in any man- 
ner in conducting the business of any common gaming-house, shall, 
on conviction thereof, by his own confession, or by the oath of one or 
more credible witnesses, before any two justices of the peace, beside 
any penalty or punishment to which he may be liable under the 
provisions of the said act of Hen. VIII., be liable to forfeit and pay 
such penalty, not more than 100^., as shall be adjudged by the 
justices before whom he shall be convicted ; or, in the discretion of 
the justices before whom he shall be convicted, he may be committed 
to the house of correction, with or without hard labour, for any time 
not more than six calendar months ; and on nonpayment of any 
penalty so adjudged, and of the reasonable costs and charges attend- 
ing the conviction, the same shall be levied by distress and sale of 
the goods and chattels of the offender, by warrant under the hand 
and seal of one of the convicting justices. Provided always, that 
nothing herein contained shall prevent any proceeding by indictment 
against the owner or keeper or other person having the care or man- 
agement of a common gaming-house; but no person who shall have 
been summarily convicted of any such offence shall be liable to be 
proceeded against by indictment for the same offence. 

And by sec. 5, it shall not be necessaiy, in support of any informa- 
tion for gaming in, or suffering any games or gaming in, or for 
keeping or using or being concerned in the management or conduct 
of a common gaming-house, to prove that any person found playing 
at any game was playing for an^ money, w'ager, or stake. 

In the Metropolitan Police District, the commissioners of police 
may authorize a superintendent with constables to enter any place 
reported to them as being kept or used as a common gaming-house, 
and to take into custody all persons there found, and to seize all tables 
and instruments of gaming, as also all moneys and securities for 
money found therein ; and such police superintendent &c. may search 
all parts of the house, room, or place, where he shall suspect that 
fables or instruments of gaming are concealed, and all persons whom 
he shall find therein, and seize all tables and instruments of gaming 
which he shall so find. — Sec. 7. 

And where any cards, dice, balls, counters, tables, or other instru- 
ments of gaming used in playing any unlawful game shall be found 
in any such house, room, or place suspected to be used as a common 
gaming-house, or about the person of any of those who shall be found 
tlierein, it shall be evidence, until the contrary, be made to appear, 
that such house, room, or place is used as a common gaming- house, 
and that, the persons found in the room or place where such tables or 
instruments of gaming shall have been found were playing therein, 
although no play was actually going on in the presence of the super- 
intendent or constable entering the same, and the police magistrate 
or justices before whom any person shall be taken by virtue of the 
warrant or order, may direct all such tables and instruments of gaming 
to be forthwith destroyed. — Sec. 8. 

For the more effectual prosecution of the keepers of common 
garniiig-houses, it is enacted by sec. 9, That every person who shall 
have been concerned in any unlawful gaming, and who shall be ex- 
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amincd as a witness before any police magistrate or justic<? of the 
peace, or upon trial of any indictment or information against the 
owner or keej)cr or other person having the care or management of 
any common gaming-house, touching such unlawful gaming, and who 
upon such examination shall make true and faitliful discovery to tlie 
best of his or her knowledge of all things as to which he or she shall 
be so examined, and shall thereupon receive from the magistrate or 
justice of the peace or judge of the court by or before whom he or she 
shall be so examined a certificate in writing to that effect, shall be 
freed from all criminal prosecutions, and from all forfeitures, punish- 
ments, and disabilities, to which he or she may have become liable for 
any thing done before that time in respect of such unlawful gaming. 

Subscription club-houses for gambling are declared by this act to 
be common gaming houses. Sec. 2, reciling that doubts had arisen 
whctlier certain houses, alleged to be oj)en for the use of the subscribers 
only, or not open to all persons desirous of using the same, are to be 
deemed common gaming-houses, declares and enacts, '^Fhat, in default 
of other evidence proving any house or place lo he a common gaming- 
hous(‘, it sliall be sufficient, in support ol’ the allegation in any indict- 
ment or information that any house or place is a common gaming- 
house, to prove that such house or place is kept or used foi* })laying 
therein at any unlawful game, and that a bank is kept thei'c by oiHi 
or more of die players exclusively of the odicrs, or that the chances 
of any game j)layod therein arc not alike favouiahle to all tlie players, 
including among the players the hanker or other person by whom the 
game is managed, or against whom llie otlier jilayeis stake, play, 
or bet; and every such house or |daee sliall be deemed a common 
gaming-house, such as is contrary to law and forbidden to he kept by 
the said act of King Henry the Eighth, and by all other acts containing 
any provision against unlawful games or gaming-houpcs. 

Hilliard Licences . — The justices at their General Annual Licensing 
Meeting for granting licences to innkeepers, <5cc., may gram billiai’d 
licences to fit and jiropc r persons for the* keeping of public billiard 
tables, bagatelle boards, or instruments used in any game oi* tlie lik(; 
kind : such licences to be transferable in the same manner as viclnal- 
lers’ licences, and in force for one year, in Middlesex and Suri'ey 
from the 5th of April, and elsewlieie from the lUdi of October. 
Persons giving notice of their intention to apply for a licence are to 
receive notice of the lioensing days, as in the case of licences for the 
sale o(‘ cxciseahle li<juors; and the justices’ clerk is entitled to 5.s‘. for 
the licence, and Ls*. for the notice. Penalty for demanding more, 
k. 1) Vic. c. 100, § 10. 

Every person kecjiing any such public billiard table or bagatelle 
board, ke. without being duly licensed so to do, and not holding a 
victualler’s licence for the premises where such billiard table ke, is 
kept or used, and also every person licensed under this act who shall 
not during the continuance of such billiard licence put and keep up the 
words “ Licensed for liiUiard.^’’ legibly painted in some conspicuous 
place near tlic door and on the outside of the liousc specified in the 
licence, shall he lialile to be proceeded against as tlic keeper of a 
common gaming-bouscc and, beside any jicnalty or punishment to 



Gqining* 1183 

which he may be liable if convicted of keeping a common gaming- 
hottse, shall, on conviction before any police magisti*at6 or two justices 
of the peace, be liable to pay a penalty of not more than 10/, for every 
day on which such billiard table &c. shall be used, or he may be 
committed to the house of correction, with or without hard labour, 
for any time not more than one calendar month. But no person who 
shall have been thus summarily convicted shall be liable to be further 
proceeded against by indictment for the same oiFence. — § 11. 

Every person licensed under this act who shall be convicted of any 
offence against the tenor of his licence, shall be liable to the same 
penalties and punishments, in the case of a first, second, or third of- 
fence respectively, to which persons licensed under the act 9 Geo. IV. 
c. 61 are respectively liable for offences against the tenor of the licence 
granted to them, or as near thereunto as the nature of the case will 
allow; and all the provisions of the last-mentioned act with respect 
to convictions, penalties, and proceedings, are made applicable to 
offences against the tenor of the licences under this act. — § 12. 

Every person keeping any public billiard table, bagatelle board, &c., 
whether he be the holder of a victualler’s licence or be licensed under 
this act, who shall allow any person to play at such table, board, &c. 
after one and before eight of the clock in the morning, or at any time 
on Sundays, Christmas Day, or Good Friday, or any day appointed to 
be kept as a public fast or thanksgiving; and every person holding 
a victualler’s licence who shall allow any person to play at such table, 
board, or instrument kept on the premises specified in such victual- 
ler’s licence at any time when such premises arc not by law allowed 
to be open for the sale of wine, spirits, or beer, shall be liable to the 
penalties herein provided in the case of persons keeping such public 
billiard table, bagatelle board, or instrument as aforesaid for public 
use without licence. And during those times when play is not allowed 
by this act, every house licensed under this act, and every billiard 
room in every house specified in any victualler’s licence, shall be 
closed; and the keeping of the same open, or allowing any person to 
play thereat, at any of the times or on any of the days during which 
such play is not allowed by this act, shall be deemed an offence 
against the tenor of the licence of the person so offending. — § 18. 

It shall be lawful for all constables and ofiicers of police to enter 
into any house, room, or place whem any public table oi board is 
kept for playing at billiards, ffagatelUe, or any game of the like kind, 
when and so often as they shall think proper; and every person 
licensed under the said act 9 Geo. IV. c. 61, or under this act, who 
shall refuse to admit any such constable or officer of police into such 
house, ^*oom, or place shall, on conviction before a police magistrate 
or any two justices of the peace, be deemed guilty of an offence against 
the tenoi of his licence, whether the same be a billiard licence or a 
victuallers’ licence, and shall be punished accordingly. — § 14. 

An appeal from summary convictions under this act lies to the 
quarter sessions. — § 15. 

By 12 Geo. II. c. 28, 13 Geo. II. c. 19, and 18 Geo. II. c. 39, all 
private lotteries by ticket«i, cards, or dice, and particularly the games of 
faro, basset, ace of hearts, hazard, pa&s»ige, rolly-polly, and other games 
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\fith dice (except backgammon) are prohibited* nndm* a jpeiialiy of 
for him who shall erect such lotteries, and 50L a time (ot &e pJeyors* . 

By 5 Geo, IV. c. 83, every person playing or betting in any public 
place, at or with any table or instrument of gaming, at any game or pre- 
tended game of chance, may be treated as a rogue and vagabond. iSee 
a/iie^ ^ 

9. DRUKfiUBNNXss. — By 4 J ac« L c. 5, and 21 J ao^ I, c. 7, §§ 1, 8, 
eveiy person who shall be drunk, and shall thereof be convicted 
before a Justice of peace, on yiew, confession, or oath of one witness, 
shall forfeit for the first offence 5s., to be paid within one week after 
conviction to the churchwardens to the use of the poor, and on neglect 
or refusal it shall be levied by distress, and in case of his inability he 
shall be committed to the stocks for six hours. 

By the same acts, any person, on a second conviction, shall be bound 
with two sureties in 100/. for his good behaviour. 

10. Lewdness. — A publication of obscene matter, either in print, 
writing, or pictures, is a species of libel, and a misdemeanor, punishaWe 
at common law with fine and imprisonment. So any scandalous public 
indecency, such as the public exposure of the naked person, or the 
buying and selling of wives, is a misdemeanor, punishable at common 
law with fine and imprisonment. See also the Vagrant Act, ante. 

For the laws relative to bastardy, see ante. 

11. Cruelty to Animals. — By the 5 & 6 Wm. IV. c. 59, the 
following provisions arc enacted : — 

lU-tr eating or improperly driving Cattle, — If any person shall 

wantonly and cruelly beat, ill-treat, abuse, or torture any horse, mare, 
gelding, bull, ox, cow, heifer, steer, calf, mule, ass, sheep, lamb, dog, 
or other cattle or domestic animal, or if any person who shall djfive 
any cattle or other animal shall, by negligence or ill-usage in the 
driving thereof, be the means whereby any mischief or injury shall be 
done by such cattle or animal, every such offender, being convicted 
before one justice of the peace, shall fur every such offence forfeit and 
pay, over and above the amount oT the damage or injury done thereby 
(which damage shall be determined by such justice;, such a sum not 
exceeding 40^. nor less than 5s. with such costs as to the justice shall 
seem meet ; or, in default of payment, be committed to the commofi 
gaol or house of correction for not exceeding fourteen days. But 
nothing in this act shall prevent any remedy by action against the 
ployer of such offender where the amouht of damage is not sought to 
be recovered by virtue of this act 

Keeping Places for Dog or Cock-fighting, Bull, Bear, or Badger 
baiting, any person shall keep or use any house, room, pit, 

ground, or other place for the purpose of running, baiting, or fightmg 
any bull, bear, badger, dog, or other animal (whether of domestic or 
wild nature), or for cock-fighting, or in which any bull, bear, badgevi 
dog, or other such animal shall be baited, run, or fought, every such 
person shall be liable to a penalty not exceeding 5h nor less than IQs# 
for every day in which he shall keep and use such house for any* 
of the purposes aforesaid. The person who shall act as manner ^ 
any such house &c., or who shall assist in suph baiting, fighting, or 
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twilUraimlng^ sbril ,be deetaed to be ihe kecpfetji and KiAla to nil the 
penalties hy this act imposed. 

JCemihy Cattle Irapomded withmt Pood. — Evefir pe!rstte urtio 
shall impound or confine, or cause to be impounded or confiiiddji 
any horse, ass, or other cattle or animal, in any common pound, 
pound, or close pound, or in any inclosed place, shall provide span 
horse, ass, and other cattle or animal, daily with good and sufficient 
food lOr so long as the same shall remain so impounded or confined J 
and shall recover from the owner not exceeding double the value 0x 
the food so supplied, by proceedings before any justice of the peace of 
the jurisdiction, in like manner as any penalty may be recovered under 
this act, and which value of the food so supplied sucli justice may 
ascertain and enforce as aforesaid. Every person who shall have 
supplied such food may, instead of proceeding for the recovery of the 
value as last aforesaid, after the expiration of seven clear days from 
the time of impounding the same, sell such horse, a«5S, or other cattle 
or animal, openly at any public market (after having given three days 
public printed notice thereof) for the most money that can be got for 
the same, and apply the produce in discharge of the value of such food 
ao supplied and of the cxpenccs attending the sale, rendering the over^ 
plus (if any) to the owner. 

And in case any person impounding or confining any horse, ass, 
or other cattle or animal, ‘?hall neglect to find and pi’ovide such daily 
good and sufficient food and nourishment, he ‘?hall, for every day during 
which he shall so neglect, foi feit and pay the sum of 6s, ^ recoverable 
before any justice of the peace in like manner. 

In case any horse, ass, or other cattle or animal shall remam im- 
pounded without sufficient food more than twenty-four hours, any 
person may enter such pound or other inclosed place as often as may 
be necessary, and BU))ply '?nch cattle or animal with food during so long 
^s the same shall remain impounded or confined, without being liable 
to an action of trespass or other proceeding. 

Slaughtering Horses, — If any person keeping or using any 
house or place for slaughtering or killing horses or cattle, shall 
slaughter or kill any horse or cattle (not being for butchers^ meat) 
without having previously taken out a licence, and affixed over the 
outer gate or entrance the board and inscription prescribed by the 
26 Geo. III. c. 71 (for regulating houses and other places kept for the 
purpose of slaughtering horses), he shall for every such offence forfeit 
not exceeding 51. nor less than IO 5 ., or be liable to the punishment in 
the eaid act provided. 

And every person keeping or using any house or place for slaugbtm*- 
ii^ horses &c. shall kill every such horse or cattle within three 
aefter the same shall have been purchased by or delivered to Mm 
the purpose of slaughter, and shall in the meantime provide 
with good ahd sufficient daily food and nourishment, and shall also, at 
the time of receiving such horse or cattle, enter in the book by 
sieiid act reigfttired to be kept, a correct description of the colour 
gander of the horse, with the date of receiving the same. And if 
such horse or other cattle so received shall be emplcwed in any mmnier 
of work, or shall not be supplied with good and sufficient food during 
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the tirae lie Bhall survive, every sueh person shall for every Such 
offence forfeit any sum not exceeding 405, nor less than 5s. for every 
day such offence shall be committed or continued. 

Any constable or other peace officer, or the owner of the cattle or 
tmimal, upon view of the commission of any of the offences against this 
act, or upon the information of any other person who shall declare his 
name and place of abode, may seize and forthwith convey the offender 
before a justice of peace. And if the person apprehended refuse to 
discover his name and place of abode to the justice, he shall be con- 
veyed to the common gaol or house of correction for not exceeding 
one calendar month. 

The prosecution of every oifonce under this aet shall be commenced 
within three calendar months ; and the evidence of the parties com- 
plaining or informing, and also of any overseer or inhabitant of the 
parish, shall he admitted in ))roof thereof. 

Where the sum awarded for the damage or injury done, or imposed 
as a penalty, shall not be paid cither immediately or within the time 
appointed, the justice ’(unless where otherwise s})ecially directed) may 
commit the offender to the common gaol or liouse of correction, there 
to be imprisoned only, or to be imprisoned and kept to hard labour, for 
not exceeding fouite^ days w^here the amount with costs shall not ex- 
ceed 5L, and for any term not exceeding two calendar months where 
the amount with costs shall exceed 61, 

All pecuniary penalties recovered before a justice of peace under 
this act shall be distributed, one inoietj^ to the overseers of the poor 
and the other, with full costs, to the prison who shall inform and pro- 
secute, or to such other person as to the justice shall seem fit; and all 
sums ordered to be paid, as the amount of the damage or injury, shall 
he paid to the person who shall have sustained the same. 

Persons dissatisfied with any adjudication or conviction of a justice 
of peace under this act may appeal to the quarter sessions. 

The word cattle** when use(| alone in this act, is to be understood 
and taken for any horse, mare, gelding, bull, ox, cow, heifer, steer, calf, 
mule, ^ass, sheep, or lamb, or any other cattle, or domestic animal. 

12. Refusing to Serve an Office. — To refuse, without lavS'ful 
excuse or exemption, to serve a public office (such as that of constable 
or overseer) is a misdemeanor at common law, punishable with fine 
and imprisonment. 

13. Taking up Dead Bodies. — ^This also is a misdemeanor punish- 
able with fine and imprisonment. But by 2 & 3 Wm. IV. c. 76, § 7, 
executors and others having lawful possession of the body of a deceased 
person may in certain cases, and subject to certain restrictions, permit 
anatomical examination. See ante, p. 466. 

14. Offences belating to Game. — ^The 1 & 2 Wm. IV. c. 86, is 
BOW the principal act on the subject of game; for the statutes repealed 
by its first section comprised, in fact, the whole of the gamo laws pre- 
viously in force, with the exception only of those remting to game 
certificates, and the 9 Geo. IV. c. 69, as to poaching in the night time. 
We shall first dispose of the subject of game certificates; that of night 
poaching will naturally follow the analogous provisions of the new act 
as to trespasses in pursuit of game in the day-time. 
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ijfdrne Oerfifirafes . — Although the 1 & 2 Win. IV . c. aholishedthe 
qualificatioris to kill game, it made no alteration in the law i*(.'lative to 
eertiiieatos ; and for any person to be entitled to kill game during the 
sporting season, it is necessary he should obtain a game certificate from 
the clerk of the peace of the county or district whei'c he resides, other- 
wise he will he liable, under the 52 Geo. IT I. c. 93, § 12, to a penalty 
of 20/. over and above the full duty of 3/. 13.S-. M. 

And to take or kill, in any part of Great Britain, any snipe, quail, 
landrail, woodcock, or rabliit, a certificate is necessary ; except to take 
woodcocks or snipes with nets or springs, or I’abhits by the proprietor 
in an inclosed ground, or by the tenant or liis servant. 

Tax collectors, gamekeepers, landlords, occupiers, and lessees of 
the land, are empowered to dmiiand the certificate of spoi’tsmen, which 
diey iinjy read or take a copy of. In case no certificate is produced, 
the j)erson demanding it may require such person to declare his name, 
residence, and place where he took out his certificate ; rs nd if h(.‘ refuse 
to show his cei*tificate, oi* give a false* ceHificfiti^, or false name, resi- 
dence, or place of assessment, he shall foideit 20/. 

And by 1 & 2 Win. IV. c. 32, § 23, if any person shall kill or take 
any gann*, or use any dog, gun, n(*t, or other engine or instrument for 
the purjjoso of searching tor or killing or taking game, such person not 
being autliorized so to do for want of a game eertificatt*, he shall, on 
conviction before two justices, forfeit for every such ofieiice such sum 
of money not exceeding 5/. as to the justices shall seem meet, together 
with the costs of llie conviction. And n(» person so convicted sliall be 
thereby exeinjited from any penalty or liability under any statute rela- 
ting to game certificates, l)ut the ])enaltv imjiosed by this act sliall be 
deemed eiimulative. 

No gamekeep(‘rV certificate, for whieli a less duty than 3/. 13.v. (jiL 
is paid, jirolects him beyond the limits included in his appointment. 

A person without a certificate may, under the 54 Geo. III. c. 141, 
n.s.vvN/, by beating the bushes or otherwise, a sportsman having a game 
e(*rtifieate on his own account, and who does not sport by virtue of a 
deputation, and who uses his own dog and gun. But a person assisting 
a sportsman using other than his oivn would be liable to the 
penalties of sporting without a. certificate. 

By 7 & 8 G(‘o. lY. e. 48, persons having paid the duty on game 
certificates in Great Britain are exempted from the duty in Ireland ; 
and persons having taken out a certificate in Ireland may kill game 
in Great Britain upon paying the additituial duty only. 

sMEfv Gjme JlcT . — Wc now come to the act 1 & 2 Wm. IV. c. 32, 
which came into operation on the Isl November, 1831. The first sec- 
tion repeals the acts ]ireviously in force so far as they relate to Eng- 
land, to which part of the kingdom only the act applies. By the 2d 
section, the word gaiiiey as used in the act, includes hares, pheasants, 
partridges, grouse, heath ormoorgame, black game, and bustards; wdiich 
is also the interpretation applied to it by the 9 Geo. IV. c. 69. 

Seasons for killing Game. — If any person shall take or kill any 
game, or use any dog, gun, net, or other instrument for the ])urpose 
of killing or taking game on a Sunday or Cliristmas-day, be shall, 
on conviction before tw^o justices, forfeit for every offence such sum of 
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money not exceeding 5Z. as to the justices sliall seem meet, together with 
the costs of the conviction. And if an}*^ person shall kill or take any 

Partridge between 1st February and 1st September; 

Pheasant — 1st February — 1st October; 

UlMk (Jame in Somerset or Derail, or ) Ueeember - • 12tli August 

in the New Forest, Southampton j ^ ’ 

or elsewhere - - - - — lOth December — 20th August; 

atomSf commonly called Red Game — 1 0th December — 12th August ; 

Bustard - — 1st March — Ist September; 

every such person shall, on conviction before two justices, forfeit for 
every head of game so killed or taken such sum not exceeding ] L as to 
tile justices shall seem meet, together with the costs of the conviction. 

And if any person, with intent to destroy or in jure any game, shall 
put or cause to be put any poison or poisonous ingredient on any ground 
(whether open or inclosed) where game usually resort, or in any high- 
way, he shall, on conviction before two justices, forfeit such sum of 
money not exceeding 10/. as to the justices shall seem meet, together 
with the costs of the conviction. 

And if any person licensed to deal in game by virtue of this act shall 
buy or sell, or knowingly have in his house, shop, stall, possession, or 
control, any bird of game after the expiration of ten days (one inclu- 
sive and the other exclusive) from the .respective days on which it ivS 
unlawful to kill or take such birds; or if any person not licensed sliall 
buy or sell any bird of game after the expiration of ten days, or shall 
knowingly have in his house, possession, or eontrol, any bird of game 
(except birds kept in a mew or breeding-place) after the expiration of 
forty days (one inclusive and the other exclusive) from the respective 
days on which it is unlawful to kill or take such birds; every such 
person shall, on conviction before two justices, forfeit for every head of 
game so bought or sold, or found in his house, shop, possession, or 
control, such sum of money not exceeding 1/, as to the justices >diall 
seem meet, together with the costs of the conviction. 

Rights of Landlords and Tenants as to Game. — As a consequence 
of the repeal of all the former acts relating to game, though there is 
no express enactment in this act to the purpose, on all future leases 
the tenant is entitled to take the game on the land in his occupation, 
unless restricted by the terms of his lease; but as to then existing leases, 
the following provisions are made by the act. 

Where any person shall occupy any land under any lease or agree- 
ment made before the passing of the act (except in the cases hereinafter 
next excepted), the lessor or landlord shall have the right of entering 
upon such land, or of authorizing any other persons having annual 
game certificates to enter upon such land, for the purpose of filing or 
taking the game thereon. And no pei*son occupying any land on any 
lease or agreement, either for life or for years, made previously to the 
passing of this act, shall have the right to kill or take the game on such 
land, except where the right has been expressly granted or allowed to 
him by such lease or agreement, or except where upon the original 
granting or renewal of such lease or agreement a fine has been taken, 
or except where in the case of a term for years such lease or agreement 
has been made for a term exceeding twenty-one years. 

But nothing in this act shall give any right to take the game where 
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by any agreement it hath been otherwise reserved or given, nor preju- 
dice the rights of any lord of a manor, nor her majesty’s forest rights, 
nor give to any owners of any cattlegates or rights of common any 
interest or privilege wdiich they had not before. 

And w’herc the lessor or landlord shall have reserved to himself the 
right of killing the game, he may authorize any other person having 
game certificates to enter upon the land for the purpose of pursuing 
and killing game thereon, 

Wliere the right of killing the game is by this act given to any lessor 
or landlord in exclusion of the right of the occupier, or where such ex- 
clusive right hath been specially reserved by or shall belong to the 
h.'ssor, landlord, or any person other than the occupier of the land, 
then if the occupier shall pursue, kill, or take any game upon such 
land, or give permission to <any other person so to do, without the au- 
thority of the landlord or other person having the right, he shall, on 
conviction before two justices, forfeit for such pursuit such sum of 
money not exceeding 2/., and for every head of game so killed or taken 
such sum of money not exceeding 1/., as to the justices shall seem meet, 
togctlier witli the costs of* the conviction. 

Gamcheepers , — Any lord of a manor, lordship, or royalty, or steward 
()f tlie crowni of any manor, lordship, or royalty appertaining to her 
majesty, may appoint gamekeepers to preserve or kill the game wdthin 
the limits of any manor &c. for the use of such lord or stew’ard, and 
may autliorize them wdthin the said limits to seize and take for the use 
of tlie lord or stew^ard all such dogs, nets, and other engines and in- 
struments as shall be used by any uricertificated person. 

And any such lord of a manor &c., or steward of the crown, may aj)- 
point and depute any pt'rson (whether acting as a gamekeeper to any 
other ]:>erson or not, or whether retained and paid for as the male ser- 
vant of any other person or not) to be a gamekeeper for such manor 
&c , or fi)r any division or district thereof, and authorize such person, 
as gamekeeper, to kill game wdtliin the same for Ids owm use, or for 
the use of any other person or persons 'who may be specified in such 
appoinfnieiit or deputation, and also give to such person all such pow'crs 
as may by this act be given to any gamekeeper of a manor. And no 
j)erson so a])})ointcd gamekeeper, and empowered to kill game for his 
ow n use or for the use of any other person so specified, and not killing 
any game for the use of the lord or steward, shall be deemed or be 
entered or paid for as the gainekee]>cr or male servant of such lord or 
stew^ard. 

Persons entitled to kill game on lands in Wales of the yearly value of 
f3()0/., to which they are beneficially entitled in their own right, (if not 
within the bounds of a manor, or enfranchised) may appoint game- 
keepers to preserve or kill game on such lands, and also on the lands 
in Wales of any other person who, being entitled to kill game thereon, 
shall by w riting authorize them so to do. 

Appointments and dej^utations of gamekeepers must bo registered 
wdth the clerk of the peace. 

tSak of Justices are to hold a special session in July for the 

purpose of granting annual licences to deal in game; and the majority 
of justices assembled may grant to an;; erson being a householder or 
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lcee])inj^ shop or stall witliin tlicir division (and not being an inn- 
keeper or victualler, or licensed to sell beer by retail, nor being tbe 
owner, guard, or driver of a mail coach or other public conveyance, 
nor being a carrier or higgler, nor in the employment of any of the 
above-named) a licence to buy game from any ])erson who may law- 
fully sell game by virtue of this act, and also to sell the same at one 
house, shop, or stall only kept by him. Every licensed person must put 
up outside his bouse, shop, or stall, a board with his Christian and sur- 
name and the words Licensed to deal in Game thereon. 

Eveiy licensed person shall annually, and before he deal in game 
under such licence, obtain a certijicate on payment of a duty of 2i^., to 
be in force for the same period as his licence ; such duty to be paid to 
the collectors of assessed taxes in like manner as the duties on game 
certificates are payable. The receipt for the duty to be free from stamp 
duty, and be delivered on payment of one shilling; which receipt is to 
be exchanged for a certificate, as is done with game certificates. 
Penalty for any licensed person dealing in game before he has obtained 
his certificate, 20/. 

The collectors are to make out lists of j>ersons, their names and 
places of abode, who have obtained annual licences and certificaf<?s, 
and to show^ the same to any |X)rson at seasonable hours, on payment 
of I 5 . The duties on certificates, and the penalty of 20/. for dealing 
without a certificate, are recoverable in the same manner as duties and 
penalties on game certificates. 

Partners canying on business at one house or shop, need only take 
out one licence. 

If any licensed person is convicted of any offence agciinst this act, 
his licence is void. 

Every certificated person may sell game to any person licenstMl to 
deal in game as above mentioned; except that gamekeepers j)aying a 
less duty than 3/. 13.s. (Sd, shall not sell any game, except on the 
account and with the written authority of their masters. 

If any person not having obtained a game certificate (except he be 
licensed to deal in game according to this act) shall sell or offer for sale 
any game to any person whatsoever; or if any person authorized to 
sell game under this act by virtue of a game certificate shall sell or 
offer for sale any game to any person w^hatsoever, except to a person 
licensed to deal in game according to this act; every such offender 
shall, on conviction before two justices, forfeit for every head of game 
so sold or offered for sale such sum of money not exceeding 2/. as to the 
justices shall seem meet, together with the costs of the conviction. 

But any innkeeper or tavernkeeper, without such licence may sell 
game for consumption in his own house, such game having been procured 
from some person licensed to deal in game, and not otherwise. 

If any unlicensed person shall buy any game from any person what- 
soever, except from a person licensed to deal in game according to this 
act, or bond fide from a person affixing to the outside of the front of 
his house, shop, or stall, a board as aforesaid^ every such offender shall, 
on conviction before two justices, forfeit and pay for every head of game 
so bought such sum of money not exceeding 5/. as to the justices shall 
seem meet, together w ith the costs of conviction. 
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If any licensed person shall buy or obtain any game from any person 
not authorized to sell game for want of a game certificate, or for want 
of a licence to deal in game; or if any licensed person shall sell or offer 
for sale any game at his house, shop, or stall, without such board as 
aforesaid being affixed to the outside of the front of such house, shop, 
or stall at the time of such selling or offering for sale, or shall affix or 
cause to be affixed such board to more than one house, shop, or stall, 
or shall sell any game at any place other than his house, shop, or stall 
where such board shall have been affixed; or if any unlicensed person 
shall pretend, by affixing such board as aforesaid, or by exhibiting any 
certificate, or by any other device or pretence, to be a person licensed 
to deal in game; every such offender, being con victed before two justices, 
shall forfeit such sum of money not exceeding 10/. as to the justices 
shall seem meet, together with the costs of the conviction. 

But the buying and selling of game by any person employed by a 
licensed dealer, and acting in the usual course of his employment and 
upon the premises where such dealing is carried on, shall be lawful 
where the same would have been lawful if transacted by such licensed 
dealer himself; and nothing herein shall prevent any licensed dealer 
fiom selling any game which shall have been sent to him to be sold on 
account of any other licensed dealer. 

Destroi/inf/ or tahinff the E(jys of Game, tjr. — If any person not 
having the right of killing the game upon any land, nor having per- 
mission from the person having such right, shall wilfully take out of 
the nest, or destroy in the nest upon such land the eggs of any bird of 
game, or of any swan, w ild duck, teal, or widgeon, or shall knowingly 
have in his house, shop, possession, or control any such eggs so taken, 
every such person shall, on conviction before tw’o justices, forfeit 
for every egg so taken or destroyed, or so found in his house, shop, 
possession, or control, such sum of money not exceeding 6s. as to the 
justices shall seem met, with the costs of tiie conviction. 

Trespassing in Pursuit of Game . — If any person shall commit any 
trespass by entering or being, in the day-time, upon any land in search 
or pursuit of game, or woodcocks, snipes, quails, landrails, or coneys, 
such person shall, on conviction before a justice of the peace, forfeit 
and pay such sum of money not exceeding 2/. as to the justice shall 
seem meet, together wuth the costs of the conviction. And if any per- 
sons to the number of five or more together shall commit any trespass 
by entering or being, in the day time, upon any land in search or 
pursuit of game, or w^oodcocks, snipes, quails, landrails, or coneys, 
each of such persons shall, on conviction before a justice of the peace, 
forfeit and pay such sum of money not exceeding 61. as to the justice 
shall seem meet, together with the costs of the conviction. Any person 
charged with any such trespass shall be at liberty to prove, by way ot 
defence, any matter which would have been a defence to an action at 
law for such trespass, save and except that the leave of the occupier 
of the land so trespassed upon shall not be a sufficient defence in any 
case where the landlord, lessor, or other person shall have the right of 
killing the game upon such land by virtue of any reservation or other- 
wise as hereinbefore mentioned. But such landlord, lessor, or other 
l)ci’son shall, for the purpose of prosecuting for each of the two of- 



1190 


Offences against the Public Police: 

fences herein last before mentioned, be deemed to be the legal occupiei’, 
whenever the actual occupier shall have given such leave ; and the lord or 
steward of the crown of any manor, lordship, or royalty shall be deemed 
the legal occupier of the wastes or commons within such manor &c. 

And where any person shall be found on any land, or upon any 
of her majesty’s forests, parks, chases, or warrens, in the day-time j 
in search or pursuit of game or woodcocks, snipes, quails, hand- 
rails, or coneys, it shall be lawful for any person having the right of 
the game upon such land, or for the occupier, or for any gamekeeper 
or servant of either of them, or for any person authorized by either ot 
them, or for the warden, ranger, verderer, forester, master-keeper, 
under-keeper, or other officer of such forest, park, chase, or warren, to 
require the person so found forthwith to quit the lafld, and also to tell 
his Christian and surname and place of abode; and in case such person 
shall offend by refusing to tell his real name or place of abode, or 
by giving such a general description as shall be illusory for the pur- 
pose of discovery, or by wilfully continuing or returning upon the land, 
it shall be lawful for the party so requiring, and also for any person 
acting by his order and in his aid, to apprehend such offender, and 
convey him as soon as conveniently may be before a justice of the peace; 
and such offender (whether so apprehended or not), upon being con- 
victed of any such offence before a justice of the peace, shall forf it 
such sum of money, not exceeding 5/., as to the justice shall seem meet, 
together with the costs of the conviction. But no person so apprehended 
shall, on any pretence whatsoever, be detained for a longer period 
than twelve hours from the time of his apprehension until he be brought 
before some justice of tlie peace; and if he cannot, on account of tbc 
absence or distance of the residence of any such justice, or other rea- 
sonable cause, be brought before a justice of the peace within such 
twelve hours, then he shall be dischtirged, but may nevertheless be 
proceeded against by summons or vs'arrant as if no such appreliension 
had taken place. 

Persons found armed using violence, tfc . — Where any persons, to 
the number of live or more together, shall be found on any land, or in 
any of her majesty’s forests, parks, chases, or warrens, in the day-time, 
in search or pursuit of game, or woodcocks, snipes, quails, landrails, or 
coneys, any such person being armed with a gun, and shall, by violence, 
intimidation, or menace, prevent or endeavour to prevent any person 
authorized as hereinbefore mentioned from approaching them for the 
purpose of requiring them to quit the land, or to tell their Christian 
name, surname, or place of abode, respectively as hereinbefore men- 
tioned, every person so offending and every person so aiding or abetting 
shall, upon being convicted before two justices, forfeit for every such 
offence such penalty not exceeding 61. as to the justices shall seem 
meet, together with the costs of the conviction; wliich penalty shall be 
in addition to any other penalty to which any such person may be liable 
for any other offence against this act. 

If any person whatsoever shall commit any trespass, by entering or 
being in the day-time upon any of her majesty’s forests, parks, chases', 
or warrens, in search or pursuit of game, without being duly authorized 
so to do, such person shall, on conviction before a justice of the peace. 
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forfeit such sum of money not exceeding 2/. as to the justice shall secir 
meet, together with the costs. 

for the purposes of this act, shall be deemed to commence 
at the* beginning of the last hour before sunrise, and to conclude at the 
expiration of the first hour after sunset. 

But the aforesaid provisions against trespassers shall not extend to 
any person hunting or coursing with hounds or greyhounds, and being 
in fresh pursuit of any deer, hare, or fox already started upon any other 
land, nor to any person bond Jide claiming any right of free warren or 
free chase, nor to any gamekeeper within the limits of any free warren 
or free chase, nor to any lord or any steward of the crown of any manor, 
lordship, or royalty, nor to any gamekeeper appointed by such lord or 
steward within th^ limits of such manor, &c. 

Game may be taken from Trespassers , — When any person shall be 
found, by day or by niyhij upon any land, or in any of her majesty^s 
forests, parks, chases, or warrens, in search or pursuit of game, and shall 
have in his possession any game wdiich shall appear to have been recently 
killed, it shall be lawful for any person having the right of the game 
upon such land, or for the occupier, or for any gamekeeper or servant 
of either of them, or for any officer as aforesaid of such forest, park, 
chase, or warren, or for any person acting by the order and in aid of any 
of the said several persons, to demand from the person so found such 
game in his possession, and in case such person shall not immediately 
deliver up such game, to seize and take the same from him, for the use 
of the ])erson entitled to the game upon such land, forest, &c. 

All [)enalties, the application of which is not before provided for, 
shall be paid to the overseers of the poor, to the use of the general rate 
of the county. 

In dehiult of payment of any penjilty, the offender shall be impri- 
soned, with or without hard labour, for not exceeding two calendar 
months, where the sum, exclusive of costs, shall not amount to 5/., 
and for not exceeding three calendar months in any other case. 

Every offence punishable upon summary conviction must be com- 
menced within three calendar months. Justices may summon persons 
charged on oath before them, or may issue a warrant in the first instance, 
upon information on oath that they are likely to abscond. 

It shall not be necessary to negative by evidence any certificate, 
licence, consent, authority, or other matter of exception or defence ; but 
the party Seeking to avail himself thereof shall prove the same. 

Persons aggrieved may appeal to the sessions. But no conviction, 
or adjudication on appeal, shall be quashed for want of form, or be* 
removed into any of the superior courts. 

Nothing in this act shall prevent any person from proceeding by way 
of civil action to recover damages in respect of any trespass upon his 
land, whether committed in pursuit of game or otherwise, except that 
where any proceeding shall have been instituted against any person in 
respect of any trespass, no action shall be maintainable for the trespass 
by any person at whose instance or with whose concurrence or assent 
such proceedings shall have been instituted, but such proceedings shall 
in such case be a bar to any such action, and may be given in evidence 
under the general issue. 
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Poaching in the Night-time . — The foregoing provisions relate for 
the most part to trespasses committed in pursuit of game in the day-time; 
but offences of this description committed in the night are of a more 
serious nature. 

By 9 Geo. IV. c. 69, if any person shall by night unlawfully take or 
destroy any game or rabbits upon any land, whether open or inclosed, 
[or on any public road, highway, or path, or the sides thereof, or at the 
openings, outlets, or gates from such land into such public road, high- 
way, or path,i] or by night unlawfully enter or be therein with any gun, 
net, engine, or other instrument for the purpose of taking or ilestroyiiii; 
game, he shall, on conviction before two justices, be committed to hard 
labour in the house of correction for not exceeding three calendar 
months, and at the expiration of that period find sureties, himself in 
10/. and two others in 61. each, or one surety in 10/., not to offend again 
for the space of one year next following, and in case of not finding 
sureties, be further imprisoned and kept to hard lal)our for six calendar 
months, unless such sureties be sooner found. For a second offence, 
he shall be imprisoned and kept to hard labour-for not exceeding six 
calendar months, and find sureties, himself in 20/. and two others in 
10/. each, or one surety in 20/., not to offend again for the space of two 
years next following, or, in case of not finding sureties, be further im- 
prisoned for one year. The third offence is a misdemeanor, punishable 
with transportation for seven years, or imprisonment with hard labour 
in the house of correction for not exceeding two years. Persons offend- 
ing in Scotland are liable to the same punishments. 

The owmer or occupier of the land, or any person having a right of 
free warren or free chase thereon, or the lord of the manor, and any 
gamekeeper or servant of the above, or his assistants, may apprehend 
offenders, either on the land or other place to which they may be pur- 
sued ; and the offenders assaulting or offering violence with gun, club, 
stick, or other offensive weapon, shall be deemed guilty of a misde- 
meanor, and liable to transportation for not exceeding seven years, or 
imprisonment for not exceeding two years. 

And if any persons, to the nuifiber of three or more together, shall 
by night unlawfully enter or be on any land, whether open or inclosed, 
for the purpose of taking game or rabbits, any of them being armed 
with any gun, cross-bow, fire-anus, bludgeon, or other offensive weapon, 
each of such persons shall be guilty of a misdemeanor, and, being 
convicted thereof, shall be liable, at the discretion of the court, to be 
transported for any term not exceeding fourteen years nor less than 
seven years, or to be imprisoned and kept to hard labour for any term 
not exceeding three years. 

For the purposes of this act the night is considered to commence at 
the expiration of the first hour after sunset, and to conclude at the 
oeginning of the last hour before sunrise. The word game is deemed 
to include hares, pheasants, partridges, grouse, heath or moor game, 
black game, and bustards. 

The hunting, snaring, or killing of deer, taking or killing of ha?*es or 
coneys in warrens, and of house-doves or yigeons, which are punishable 
under the Larceny Act, 7 & 8 Geo. IV. c. 29, will be noticed under the 
head of Larceny and other Offences against Property. 

* The words between crotchets were added by t>ie 7 & 0 Vic. c. 2-9, 



Uomicule, 


1193 


CHAPTER X. 

Homicide, or the killing of any human creature, is of three kinds ; 
justifiable, excusable, and felonious. 

1. Justifiable homicide is of divers kinds; — 

Such as is owing to some unavoidable necessity, without any will, 
intention, or desire, and without any inadvertence or negligence in the 
party killing, and without any shadow of blame. As, for instance, by 
virtue of such an office as obliges one, in the execution of public 
justice, to put a malefactor to death who has forfeited his life by the 
laws and verdict of his country. This is an act of necessity, and 
even of civil duty; and therefore is not only justifiable, but commend- 
able, where the law requires it. But the law must require it, other- 
wise it is not justifiable; therefore wantonly to kill the greatest of 
malefactors, a felon or a traitor attainted or outlawed, deliberately, 
uncompelled, and extra-judicially, is murder. And further, if judg- 
ment of death be given by a judge not authorized by lawful commis- 
sion, and execution be done accordingly, the judge is guilty of murder. 
Also such judgment, when legal, must be executed by the proper 
officer, or his appointed deputy, for no one else is required by law to do 
it; which requisition it js that justifies the homicide. If another per- 
son do it of his own head, it is held to be murder, ev^n though it be 
the judge himself. It must, further, be executed according to the 
sentence of the court. If an officer behead one who is adjudged to be 
hanged, or vice versa, it is murder; for he is merely ministerial, and 
therefore only justified when he acts under the authority and compul- 
sion of the law. 

Homicide committed for the advancement of public justice ; as where 
an officer in the execution of his office, either in a civil or criminal 
case, kills a person that assaults or resists him ; or if an officer, or any 
private person, attempts to take a man charged with felony, and is 
resisted, and in the endeavour to take^him, kills him. And in case of 
a riot or rebellious assembly, the officers endeavouring to disperse the 
mob are justifiable in killing them. 

Where the prisoners in a gaol, or going to a gaol, assault the gaoler 
or officer, and he in his defence kill any of Uiem, it is justifiable, for 
the sake of preventing an escape. If trespassers in forests, parks, 
chases, or warrens, wiU not surrender themselves to the keeper, they 
may be slain. But in all these cases there must be an apparent ne- 
cessity on the officer’s side, viz. that the party could not be arrested 
or apprehended, the riot coiild not be suppressed, or the prisoners could 
not be kept in hold, unless such homicide were committed; otherwise, 
without such absolute necessity, it is not justifiable. 

Such homicide as is committed for the prevention of%ny forcible 
and atrocious crime, is justifiable by the law of nature as well as by the 

7 D 
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law of England ; as if a person attempt the robbery or murder of another, 
or to break open a house in the nifjhUtime (which extends also to an 
attempt to burn it), and be killed in such attempt, the slayer shall be 
acquitted and discharged. 

This reaches not to any crime unaccompanied with force, as picking 
of pockets ; or to the breaking open of any house in the day-time^ unless 
it carry with it jin attempt at robbery also. A woman also is justified 
in killing one who attempts to ravish her; and so, too, a husband or 
father may justify killing a man who attempts a rape upon his wife or 
daughter: but not if he take them in adultery by consent; for the one 
is forcible and felonious, and not the other. 

II. Excusable hornicide is w’hen it is committed either by misadven- 
ture, or upon a principle of self-preservation. 

Homicide by misadventure is, where a man doing a lawful act, with- 
out any intention of hurt, unfortunately kills another; as, w'here a man 
is at work with a hatchet, and the head flies off and kills a stander-by ; 
or where a person qualified to keep a gun is shooting at a mark, and 
undesignedly kills a man ; for the act is lawful, and the effect merely 
accidental. 

So wdiere a parent is moderately correcting his child, a master his 
apprentice or scholar, or an officer punishing a cnminal and happens 
to occasion his death, it is only a misadventure, for the act of correc- 
tion was lawful ; but if he exceed the bounds of moderation, either in 
the manner, the instrument, or the quantity of punishment, and death 
ensue, it is manslaughter at least, and in some cases (according to the 
circumstances) murder, for the act of immoderate correction is un- 
lawful. 

Likewise to whip another’s horse, whereby he runs over a child and 
kills him, is held to he accidental iathe rider, for he had done nothing 
unlawful; but manslaughter in the person who whipped him, for the 
act was a trespass, and at best a piece of idleness, of inevitably dan- 
gerous consequence. And, in general, if death ensue in consequence 
of an idle, dangerous, and unlawful sport, as shooting or casting stones 
in a town, or the barbarous diversion of cock-throwing; in these and 
similar cases, the slayer is guilty of manslaughter, and not misadven- 
ture only, for these are unlawful acts. 

Homicide in self-defence^ upon a sudden affray, is also excusable, 
rather than justifiable, by the English law. This self-defence is that 
whereby a man may protect himself from an assault or the like in 
the course of a sudden brawl or quarrel, by killing him who assaults 
him. This right of natural defence does not imply a right of attack- 
ing; for, instead of attacking one another for injuries past or impend- 
ing, men need only have recourse to the proper tribunals of justice. 
They cannot therefore legally exercise this right of preventive defence 
but in sudden and violent cases, when certain and immediate suffering 
would be the consequence of waiting for the assistance of the law. 
Wherefore, to excuse homicide by the plea of self-defence, it must 
appear that the slayer had no other possible (or, at least, probable) 
means of escaping from his assailant. 

Under this excuse of self-defence, the principal civil and natural 
relations are comprehended; therefore master and servant, parent 
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and child, husband and wife, killing an assailant in the necessary de- 
fence of each other respectively, are excused, the act of the relation 
assisting being construed the same as the act of the party himself. 

III. Felonious homicide is an act of a very different nature from the 
former ; being the killing of a human creature, of any age or sex, 
without justification or excuse. This may be done either by killing 
one’s self or another man ; which last species is again divided into 
manslaughter* and murder, 

1. Manslaughter is the unlawful killing of another without 
malice either express or implied. It may be either voluntary or 
involuntary. 

Involuntary manslaughter is where a man doing an unlawful act, not 
felonious or tending to bloodshed, or doing a lawful act without proper 
caution, kills another undesignedly, as in the instances given under 
the head oi justijiahle homicide. 

But if the act in which he ivas engaged was felonious or tending to 
bloodshed, he is guilty of murder. 

Voluntary manslaughter is where one person kills another in heat 
of blood. One case of it arises from fighting. 

If two persons quarrel and afterwards fight, and one kills the other, 
and there had not intervened between the quarrel and the fight suffi- 
cient time for passion to subside, this is manslaughter ; otherwise, or 
if tliere is evidence of malice, it is^murder ; and this even though they 
s])ould have gone out to fight in a field ; and whether the party killing 
struck the first blow or not. 

But if there had been a sufficient cooling time, it is not manslaughter, 
but murder. Therefore, in the case of duelling, if death ensue, it is 
murder; and it is murder both in the killer and his second. I iid even 
in the case of a quarrel where there has been no time to cool before the 
fight, yet if the case be attended with such circumstances as indicate 
nialicc; in the killer, it will not be manslaughter, but murder. 

If two persons fight on a sudden quarrel and are separated, and one 
of them afterwards, having provided himself with a deadly weapon, 
lies in wait for the otln'r, to have an opportunity thus armed to renew 
the quarrel, and they aecordingly meet, quarrel, and fight, and the 
man wlio is armed kills the otJicr, this is murder. 

Killing a person in a prize fight is manslaughter. 

Another case of voluntary manslaughter arises upon provocation. 
If a man kills another upon considerable provocation and suddenly, it 
is manslaughter only, not murder; as if a man pull another’s nose, or 
be taken in adultery with his wife. But the provocation must bo con- 
siderable; for no mere words or gestures, however opprobrious, will 
be considered sufficient to reduce a case to manslaughter where an 
intent to kill appears, as where the killing was effected by a deadly 
weapon. Where the weapon which gave the fatal blow, however, was 
not likely to kill, there, though the provocation be less, the case will 
amount to manslaughter only. 

[n the particular case of killing an officer o f justice in the regular 
execution of his duty, knowing him to lie an officer, and with intent to 
oppose him in such his duty, the party killing, and those who aid him, 
are guilty of murder. And the case is the same as to killing private 
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persons lawfully interfering in affrays, felonies, &c., provided they ex 
pressly intimate their intention of so interfering. 

An officer cannot in general break open an outer door. But this 
protects only the occupier or his family residing in the house, and not 
a stranger taking refuge there upon pursuit. And it extends to the 
outward door only, and not to an inner door ; nor to the case of an 
escape ; nor to criminal cases. But even in criminal cases it must be 
ione by an officer acting under a magistrate’s warrant ; and a demand 
find refusal of admittance, with a notification of authority, are first 
necessary. When an outer door or a window is unlawfully broken 
open, as if in the execution of defective process, and the officer is 
resisted and killed, it is manslaughter only, unless circumstances 
appear tending to prove express malice, and then it is murder. 

Manslaughter is felony at common law. 

By 9 Geo. IV. c. 31, § 9, every person con^ icted of manslaughter 
shall be liable at the discretion of the court tc be transported for life, 
or for any term not less than seven years, or to be imprisoned, with or 
without hard labour, for not exceeding four years, or to pay such fine 
as the court shall award. 

But, by § 10, no punishment or forfeiture shall be incurred by any 
person who shall kill another by misfortune or in his own defence, or 
in any other manner without felony. 

In manslaughter there can be no accessory before the fact, for the 
offence is sudden and unpremeditated. Accessories after the fact are 
punishable by imprisonment, with or without hard labour, for any term 
not exceeding two years. 

2. Mubder is where a person of sound memory and of the age 
of discretion unlawfully kills any reasonable creature in being, and 
under the king’s peace, with malice aforethought, either express or 
implied, so as the party die of the wound &c. within a year and a day 
after the same, and is felony at commoil law. 

An idiot or lunatic, except during lucid intervals, or an infant of 
such an age as to be ignorant of the criminality of his act, cannot be 
guilty of murder. But if any person procure another person subject 
to such disability to commit murder, the procurer is guilty of murder, 
and guilty (whether present or not) as a principal. 

If a man lay poison to the intent that B should take it, to be poisoned 
therewith, and C by mistake takes it, and death ensues, this is murder. 

Doing an act of which the probable consequence may be and even- 
tually is death, though the consequence be indirect only, is murder, if 
the case be such that a murderous intention must be inferred ; as where 
an apprentice was treated with such continued harshness and severity 
that his death was occasioned thereby, or where a woman delivered of 
a child left it in an orchard covered with leaves, and it was struck by 
a kite and died. 

But when a person acting medically or surgically treats his patient 
with gross ignorance, negligence, or rashness, and thereby occasions 
iiis death, the case is not murder, but manslaughter. 

In the computation of the year and a day, the whole day on which 
the hurt was done shall be reckoned the first. 

If a person hurt by another die thereof within a year and a day, it is 
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no excuse that he might have recovered if he had not neglected to take 
care of himself, unless it clearly appears that the death was caused by 
improper applications to the wound, and not by the wound itself. 

To kill a child in its mother's womb is not murder ; but if it be bom 
alive and die by reason of the potion or bruises it received in the womb, 
it seems to be murder, though there have been opinions to the contrary. 
And by 9 Geo. IV. c. 31, ^ 13, it is felony to administer a noxious 
thing, or use any instrument to procure the miscarriage of a woman 
quick with child ; though the capital punishment has been removed by 
the 1 Viet. c. 85, ^ 6 ; see post, 1113. 

The “ malice aforethought " may be express or implied ; express, as 
where the circumstances prove a direct intention against the individual ; 
implied, as where a man discharges a gun among a multitude of peo- 
ple, and thereby kills one of them, or kills upon slight provocation, or 
kills an officer of justice in the execution of his duty, or intending to 
commit another felony undesigned ly kills a man. 

In general all homicide is malicious, and amounts to murder, unless 
it falls within one of the several cases above specified, of justifiable or 
excusable homicide or manslaughter. And all the circumstances of 
justification, excuse, or alleviation, it is incumbent upon the prisoner to 
make out to the satisfaction of the court and jury ; the latter of whom 
are to decide whether the circumstances alleged are proved to have 
actually existed ; the former, how far they extend to take away or 
mitigate the guilt. For all homicide is presumed to be malicious 
until the contrary appears upon evidence. 

By the 9 Geo. IV. c. 31, § 3, every person convicted of murder, or 
of being an accessory before the fact to murder, shall suffer death as a 
felon. And every accessory after the fact to murder shall be liable, 
at the discretion of the court, to be transported for life, or to be impri- 
soned, with or without hard labour, in the common gaol or house of 
correction, for any term not exceeding four years. 

And by section 4 it was enacted, that the body of every murderer 
should, after execution, either be dissected or hung in chains, as to the 
court should seem meet. But this is repealed by the 2 & 3 Wm. IV. 
c. 76, § 16, which enacts, that in every case of conviction for murder, 
the court shall direct the prisoner either to be hung in chains, or to be 
buried within the precincts of the prison, as to the court shall seem 
meet, and that the sentence of the court shall express which of the 
two the court shall order. 

It was also enacted by the same section (9 Geo. IV. c. 31, § 4) that 
every person convicted of murder should be executed according to law 
on the next day but one after that on which the sentence should be 
passed, unless the same should happen to be a Sunday, and in that 
case on the Monday following ; that sentence should he pronounced 
immediately after the conviction, unless the court should see reasonable 
cause for postponing the same ; that such sentence should express, not 
only the usual judgment of death, but also the time thereby ap- 
pointed for the execution thereof^ provided that after such sentence 
should have been pronounced it shall be lawful for the court or 
judge to stay the execution thereof if such court or judge should so 
think fit; and that every person convicted of murder should after 
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judgment be fed with bread and water only, and with no other food or 
liquor, except in case of receiving the sacrament, or in case of any 
sickness or wound, in which case the surgeon of the prison might order 
other necessaries to be administered; and that no person but the 
gaoler and his servants, and the chaplain and surgeon of the prison, 
should have access to any Such conyict without the permission in 
writing of the court or judge before w'hom such convict should have 
been tried, or of the sheriff or his deputy ; provided, that in case the 
court or judge should think fit to respite the execution of such con- 
vict, such court or judge miglit, by a licence in writing, relax during 
the period of the respite all or any of the restraints or regulations 
thereinbefore directed to be observed. But these provisions are now 
repealed by the 6 & 7 Wm. IV. c. 30, and it is enacted, that sentence 
of death may be pronounced after conviction for murder in the same 
manner, and the judge shall have the same power in all respects, as 
after convictions for other capital offences. 

Persons convicted of murder shall after judgment be confined 
in some safe place within the prison apart from all other prisoners. 
9 Geo. IV. c. 31, § 4. 

By 25 Geo. II. c. 37, § 9, if any person shall by force set at liberty 
or rescue, or attempt to rescue or set at liberty, any person out of 
prison who shall be committed for or found guilty of murder, or shall 
rescue or attempt to rescue any person convicted of murder going to 
execution, or during execution, eveiy person so offending is guilty of 
felony, and, by 1 Viet. c. 91, shall be liable, at the discretion of the 
court, to be transported beyond the seas for life, or for any term not 
less than fifteen years, or to be imprisoned for not exceeding three 
years. 

By 9 Geo. IV. c. 3>1, § 7, if any of her majesty’s subjects shall be 
charged in England with any murder or manslaughter, or with being 
accessory before the fact to any murder, or after the fact to any murder 
or manslaughter, the same being respectively committed on land out 
of the United Kingdom, whether within the queen's dominions or 
without, he may be tried under a commission of oyer and terminer in 
any county or place that shall be appointed by the lord chancellor, or 
lord keeper, or lords commissioners of the great seal. Provided, that 
persons entitled to privilege of peerage may, if indicted under such 
commission, be tried by their peers. 

And by section 8, where any person being feloniously stricken, poi- 
soned, or otherwise hurt upon the sea, or at any place out of England, 
shall die of such stroke, poisoning, or hurt in England, or being felo- 
niou'sly stricken, poisoned, or otherwise hurt at any place in England, 
shall die of such stroke, poisoning, or hurt upon the sea or at any 
place out of England, every offence committed in respect of any such 
case, whether the same amount to the offence of murder or of man- 
slaughter, or of being accessory before the fact to murder, or after the 
fact to murder or manslaughter, may be dealt with, inquired of, tried, 
determined, and punished in the county or place in England in which 
such death, stroke, poisoning, or hurt shall happen, in the same man- 
ner in all respects as if such offence had been wholly committed in that 
county or place. 
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3. Suicide consists in a man’s deliberately putting an end to his 
own existence, or committing any unlawful malicious act, the con- 
sequence of which is his own death, as if, in attempting to kill another 
by shooting, the gun bursts and kills hinaself. But the act must be 
strictly his own; for if a man desire another to kill him, who complies, 
the person killed is not felo de se, though the killer is a murderer. 
So he must be of years of discretion, and in his senses. 

There may be an accessory before the fact to self-murder; for if a 
man persuades another to kill himself, and he does so, the adviser is 
guilty of murder as an accessory before the fact. But if the adviser 
be also present and abetting at the self-murder, he is guilty of murder 
as a principal. 

As to the burial of suicides, see antCj p. 238. 

By self-murder all the chattels, real and personal, which ihefeh de 
se had in his own right are forfeited, and also all chattels real whereof 
he was possessed either jointly with his wife or in her right, and also all 
bonds and other personal things in action belonging solely to himself, 
and also all personal things in action, and, as some say, entire chattels 
in possession to which he was entitled jointly with another on any ac- 
count except that of merchandize. But it is said that he shall forfeit 
a moiety only of such joint chattels as may be severed, and nothing at 
all of what he was possessed of as executor or administrator. His 
lands of inheritance are not forfeited, nor his wife barred of dower. 

No part of his personal estate vests in the crown before the self- 
murder is found by some inquisition. But, after inquisition, it is for- 
feited from the time of the act done. 


CHAPTER XI. 

0f 0ffrnces; agatnjeft ttie l^erjson. 

1 . Attempts to Mubdeb, &c. — By 1 Viet c. 85, § 2, whosoever 
shall administer to or cause to be taken by any person any poison or 
other destructive thing, or shall stab, cut, or wound any person, or 
shall by any means whatsoever cause to any person any bodily injury 
dangerous to life, with intent in any of the cases aforesaid to commit 
murder, shall be guilty of felony, and being convicted thereof shall 
suffer death. 

And by sect. 3, whosoever shall attempt to administer to any person 
any poison or other destructive thing, or shall shoot at any person, or 
shall, by drawing a trigger or in any other manner, attempt to discharge 
any kind of load^ arms at any person, or shall attempt to drown, suf- 
focate, or strangle any person, witii intent in any of the cases aforesaid 
to commit the crime of murder, shall, although no bodily injury shall 
be effected, be guilty of felony, and being convicted thereof shall be 
liable, at the discretion of the court, to be transported beyond the seas 
for the term of his or her natural life, or for any term not less than fifteen 
years, or to be imprisoned for any term not exceeding three years. 
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And by sect. 7, in the case of every felony punishable under this act, 
every principal in the second degree, and every accessory before the 
fact, shall be punishable in the same manner as the principal in the first 
degree. Arm every accessory after the fact shall, on conviction, be 
liable to be imprisoned for any term not exceeding two years. 

And by sect. 8, where any person shall be convicted of any offence 
punishable under this act for which imprisonment may be awarded, it 
shall be lawful for the court to sentence the offender to be imprisoned, 
or to be imprisoned and kept to hard labour, in the common gaol or 
house of correction, and also to direct that the offender shall be Kept in 
solitary confinement for any portion or portions of such imprisonment, 
or of such imprisonment with hard labour, not exceeding one month at 
any one time, and not exceeding three months in any one year, as to the 
court.in its discretion shall seem meet. But, by sect. 9, nothing herein 
shall extend to the repeal or alteration of any of the provisions of the 
5 & 6 Wm. IV. c. 38, and 4 Geo. IV. c. 64, for the regulation of gaols. 

And by sect. 10, where any felony punishable under this act shall be 
committed within the jurisdiction of the Admiralty, the same shall be 
dealt with, inquired of, tried, and determined in tlie same manner as 
any other felony committed within that jurisdiction. 

And by sect. 11, on the trial of any person for any of the offences 
in the act mentioned, or for any felony whatever where the crime 
charged shall include an assault against the person, it shall be lawful 
for the jury to acquit of the felony ^ and to find a verdict of guilty of 
assault against the person indicted, if the evidence shall warrant such 
finding ; and when such verdict shall be found, the court shall have 
power to imprison the person so found guilty of an assault for any term 
not exceeding three years. 

2. Stabbing, Cutting, or Wounding, with Intent to Maim or 
Disfigure. — By the same act, sect. 4, whosoever unlawfully and ma- 
liciously shall shoot at any person, or shall, by drawing a trigger, or 
in any other manner, attempt to discharge any kind of loaded arms at 
any person, or shall stab, cut, or wound any person, with intent in any 
of the cases aforesaid to maim, disfigure, or disable such person, or to 
do some other grievous bodily harm to such person, or with intent to 
resist or prevent the lawful apprehension or detainer of any person, 
shall be guilty of felony, and being convicted thereof shall be liable, at 
the discretion of the court, to be transported beyond the seas for the 
term .of his or her natural life, or for any term not exceeding three 
years. 

As to accessories, see sect. 7, suyra. Sections 8 to 11, also, above 
quoted, extend to these offences. 

3. Sending Explosive Substances, or Throwing Destructive 
Matter.'— By the same act, sect. 5, whosoever shall unlawfully and 
maliciously send or deliver Co or cause to be taken or received by any 
person any explosive substance, or any other dangerous or noxious 
thing, or shall cast or throw upon or otherwise apply to any person 
any corrosive fluid or other destructive matter, with intent in any of 
the cases aforesaid to burn, maim, disfigure, or disable any person, of 
to do some other grievous bodily harm to any person, and whereby in 
any of the cases aforesaid any person shall be burned, maimed, disfigured, 

^ See also 9 &. 10 Vic. c. 25, post. 
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or disabled, or receive some other grievous bodilj harm, shall be guilty 
ot' felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be transported beyond the seas for the term of his or 
her natural life", or for any term not less than fifteen years, or to be 
imprisoned for any terra not exceeding three years. 

Sections 7 to 11 (see supra') apply to these offences also. 

4. Attempting to procure Abortion. — By the same act, sect. 6, 
whosoever, with intent to procure the miscarriage of any woman, shall 
unlawfully administer to her or cause to be taken by her any poison or 
other noxious thing, or shall unlawfully use any instrument or other 
means whatsoever with the like intent, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, to 
be transported beyond the seas for the term of his or her natural life, 
or for any term not less than fifteen years, or to be imprisoned for any 
term not exceeding three years. 

Sections 7 to 11 (see supra) apply to these offences also. 

5. Concealing the Birth of a Child by Secreting its Dead 
Body. — By 9 Geo. IV. c. 31, § 14, if any woman shall be delivered of 
a child, and shall, by secret burying or otherwise disposing of the dead 
body of the said child, endeavour to conceal the birth thereof, every such 
offender shall be guilty of a misdemeanor, and being convicted thereof 
shall be liable to be imprisoned, with or without hard labour, in the com- 
mon gaol or house of correction, for any term not exceeding two years. 

And it shall not be necessary to prove whether the child died before, 
at, or after its birth. 

And if any woman tried for the murder of her child shall be acquitted 
thereof, it shall be lawful for the jury by whose verdict she shall be ac- 
quitted to find, in case it shall so appear in evidence, that she was deli- 
vered of a child, and that she did, by secret burying or otherwise dis- 
posing of tlic dead body of such child, endeavour to conceal the birth 
thereof, and thereupon the court may pass such sentence as if she had 
been convicted upon an indictment for the concealment of the birth. 

As no provision was made by the 9 Geo. IV. c. 31 for the payment 
of the costs of prosecutions for such misdemeanors, the 1 Viet. c. 44 
enacts, that where any prosecutor or other person shall appear before 
any court, on recognizance or subpeena, to prosecute or give evidence 
against any person upon any charge of having so endeavoured to con- 
ceal the birth of any child, every such court is authorized (whether any 
bill of indictment for such charge shall or shall not be actually pre- 
ferred) to order payment of the costs and expences of the prosecutor 
and witnesses for the prosecution, together with a compensation for 
their trouble and loss of time, in the same manner as in cases of pro- 
secution for felony. 

6. Unnatural Offences. — By 9 Geo. IV. c. 31, 5 15, every per- 
son convicted of the abominable crime of buggery, committed either 
with mankind or with any animal, shall suffer death as a''felon. 

And by § 18, the offence shall be deemed complete upon proof of 
penetration only. 

And by § 31, accessories before the fact to this offence are liable, at 
the discretion of the court, to be transported beyond the seas for any 
term not exceeding fourteen years nor less than seven years, or to b^ 
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imprisoned, with or without hard labour, in the common gaol or house 
of correction, for any term not exceeding three years. And every acces- 
sory after the fact to this offence is liable to be imprisoned, with or 
without hard labour, in the common gaol or house of correction for 
any term not exceeding two years. 

7. Rape. — By 9 Geo. IV. c. 31, § 16, it was enacted, that every 
person convicted of the crime of rape should suffer death as a felon ; 
but now, by 4 & 5 Viet. c. 56, § 3, every such offender shall be liable 
to be transported beyond the seas for the term of his natural life. 

The provisions of $ 18 apply to this offence also ; as do likewise the 
provisions of § 31 as to accessories before and after the fact. 

An infant under fourteen is presumed bylaw incapable of committing 
this offence. Nor can he be convicted of an assault with intent to com- 
mit rape. But he may be a principal in the second degree, as aiding 
and assisting. 

A husband may be convicted as principal in the second degree, or 
as accessory, in a rape on his wife committed by another. 

The woman may be a witness in all cases, even against her husband. 

The accused may give evidence of her notoriously bad character for 
want of chastity or common decency, or that she had been connected 
with himself before the alleged rape. 

"What the woman said so recently after the fact as to preclude the 
possibility of her being practised upon, is admissible evidence as part 
of the transaction ; but the particulars of her complaint are not evi- 
dence of the truth of her statement. 

8. Caunally Abusing Female Children. — By 9 Geo, IV. c. 31, 
§ 17, if any person shall unlawfully and carnally know and abuse any 
girl under the age of ten years, every such offender shall be guilty of 
felony, and being convicted thereof w^as liable to suffer death as a felon ; 
but now, by 4&5 Viet. c. 56, § 3, shall be transported beyond the seas 
for the term of his natural life. 

The provisions of § 31, as to accessories before and after the fact, 
apply to this offence. 

By 9 Geo. IV. c. 31, § 17, if any person shall unlawfully and car- 
nally know and abuse any girl being above the age of ten years and 
under the age of twelve years, every such offender shall be guilty of 
a misdemeanor, and being convicted thereof shall be liable to be im- 
prisoned, with or without hard labour, in the common gaol or house of 
correction for such term as the court shall award. 

And by § 31, every person who shall counsel, aid, or abet the com- 
mission of this offence, is liable to be proceeded against and punished 
as a principal offender. 

The provisions of ^ 18 apply to both these offences also. 

9. Forcible Abduction of Heiresses or Women of Pro- 
perty. — By 9 Geo. IV. c. 31, § 18, where any woman shall have any 
interest, whether legal or equitable, present or future, absolute, con- 
ditional, or contingent, in any real or personal estate, or shall be an 
heiress presumptive or next of kin to any one having such interest, if 
any person shall from motives of lucre take away or detain such woman 
against her will, with intent to marry or defile her, or to cause her to 
be married or defiled by any other person, every such offender, and 
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every person counselling, aiding, or abetting such offender, shall be 
guilty of felony, and being convicted thereof shall be liable to be 
transported, beyond the seas for life, or for any terra not less than seven 
years, or to be imprisoned, with or without hard labour, in the common 
gaol or house of correction, for any term not exceeding four years. 

And every accessory after the fact to this offence is liable to be im- 
prisoned, with or without hard labour, in the common gaol or house of 
correction for any term not exceeding two years. § 31. 

10 Unlawful Abduction of GiblSx — By 9 Geo. IV. c. 31, § 20, 
if any person shall unlawfully take or cause to be taken any unmar- 
ried girl, being under the age of sixteen years, out of the possession 
and against the will of her father or mother, or of any other person 
having the lawful care or charge of her, every such offender shall be 
guilty of a misdemeanor, and being convicted thereof shall be liable to 
suffer such punishment by fine or imprisonment, or by both, as the 
court shall award. 

And every person who shall counsel, aid, or abet the commission of 
this offence is liable to be proceeded against and punished as a princi- 
pal offender. § 31. 

11. Child Stealing. — By 9 Geo. IV. c. 31, § 21, if any person 
shall maliciously, either by force or fraud, lead or take away, or decoy 
or entice away, or detain any child under the age of ten years, with in- 
tent to deprive the parent or parents, or any other person having the 
lawful care or charge of such child, of the possession of such child, or 
with intent to steal any article upon or about the person of such child, 
to whomsoever such article may belong; or if any person shall, with any 
such intent as aforesaid, receive or harbour any such child, knowing 
the same to have been by force or fraud led, taken, decoyed, enticed 
away, or detained as hereinbefore mentioned; every such offender and 
every person counselling, aiding, or abetting such offender, shall be 
guilty of felony, and being convicted thereof shall be liable to be 
transported beyond the seas for the term of seven years, or to be im- 
prisoned with or without hard labour, in the common gaol or house of 
correction for any term not exceeding two years, and, if a male, to be 
once, twice, or thrice publicly or privately whipped (if the court shall 
so think fit) in addition to such imprisonment. 

Provided, that no person who shall have claimed to be the father of an 
illegitimate child, or to have any right to the possession of such child, 
shall be liable to be prosecuted by virtue hereof on account of his get- 
ting possession of such child, or taking such child out of the possession 
of the mother or any other person having the lawful charge thereof. 

And every accessory after the fact to this offence is liable to be im- 
prisoned, with or without hard labour, in the common gaol or house of 
correction for any term not exceeding two years. § 31. 

12. Kidnapping. — The forcible abduction or the stealing aw ay of 
a man, woman, or child from their own country, and sending them into 
another, is a misdemeanor at common law, punishable with fine and 
imprisonment. 

By 31 Car. II. c. 2, the sending any subject of this realm a prisoner 
into parts beyond the seas is punishable, w’ith the pains of praemunire. 

By 9 Geo. IV. c. 31, § 30, if any master of a merchant vessel shall, 
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during liis being abroad, force any man on shore or wilfully leave him 
behind in any of her majesty's colonies or elsewhere, or shall refuse to 
bring home with him again all such of the men whom he carried out 
with him as are in a condition to return when he shall be ready to pi o- 
ceed on his homeward-bound voyage, every such master shall be guilty 
of a misdemeanor, and being lawfully convicted thereof shall be im- 
prisoned fos such term as the court shall award. And all such offences 
may be prosecuted by indictment, or by information at the suit of her 
majesty’s attorney-general in the Court of Queen’s Bench, and may be 
alleged in the indictment or information to have been committed at 
Westminster in the county of Middlesex; and the said court is hereby 
authorized to issue one or more commissions, if necessary, for the exa- 
ininatiOTLof witnesses abroad. 

And every person who shall counsel, aid, or abet the commission of 
this offence is liable as a principal offender. 

The 5 & 6 Win. IV. c. 19 (to consolidate and amend the laws re- 
lating to merchant seamen) also contains provisions against masters 
of British merchant ships forcing on shore or otherwise wrongfully 
leaving behind any of the crew in foreign parts ; and the offence is made 
punishable by fine or imprisonment, or both, and may be prosecuted 
in any court of criminal jurisdiction in her majesty’s dominions either 
at home or. abroad where the master shall happen to be, although the 
place where the offence was committed may be out of the local juris- 
diction of such court. 

13. Assaults, Batteries, and Wounding. — An assault and bat- 
tery or wounding is a misdemeanor, punishable at common law with 
fine and imprisonment. 

By 9 Geo. TV. c. 31, § 23, if any person shall arrest any clergyman 
upon any civil process while he shall be performing divine service, or 
shall, with the knowledge of such person, be going to perform the same, 
or returning from the performance thereof, every such offender shall 
be guilty of a misdemeanor, and being convicted thereof shall suffer 
such punishment by fine or imprisonment, or by both, as the court 
shall award. 

And every person who shall counsel, aid, or abet therein, shall be liable 
to be proceeded against and punished as a principal offender. 

By the same statute, § 24, if any person shall assault and strike or 
wound any magistrate, officer, or other person whomsoever lawfully 
authorized, on account of the exercise of his duty in or concerning the 
preservation of any vessel in distress, or of any vessel, goods, or effects 
wrecked, stranded, or cast on shore, or lying under water, every such 
offender, being convicted thereof, shall be liable to be transported 
beyond the seas for the term of seven years, or to be imprisoned, with 
or without hard labour, in the common gaol or house of correction for 
such term as the court shall award. 

And every person who shall counsel, aid, or abet the commission of 
this offence, is a principal offender. 

By the same statute, ^ 25, where any person shall be charged with 
and convicted of any of the follow offences as misdeme'^norSy — that 

• By 7 & 8 Vic. c. 112, discharging a consul, is a misdemeanor on the part of tlie 
■(mman abroad, or abandoning or leaving captain. — § 46. Fordiig seamen on shore, 
him behind without the sanction of the or leaving them behind on shore or at sea, 
governor or other chief officer, or of the is also a misdemeanor.— § 17. 
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is to say, of any assault with intent to commit felony ; of any assault 
upon any peace officer or revenue officer in the due execution of his 
duty, or upon any person acting in aid of such officer ; of any assault 
upon any person with intent to resist or prevent the lawful apprehen- 
sion or detainer of the party so assaulting, or of any other person, for 
any offence for which he or they may be liable by law to be appre- 
hended or detained ; or of any assault committed in pursuance of any 
conspiracy to raise the rate of wages, — in any such case the court may 
sentence the offender to be imprisoned, with or without hard labour, in 
the common gaol or house of correction, for any term not exceeding 
two years, and may also (if it think fit) fine the offender, and require 
him to find sureties for keeping tlie peace. 

And every person who shall counsel, aid, or abet the commission of 
any of these offences is liable as a principal offender. 

By the same statute, § 26, assaults on any seaman, keelman, or 
caster, to prevent him from working at or exercising his lawful trade, 
business, or occupation, or assaults on any person with intent to obstruct 
the buying or selling of grain &c., or to obstruct its free passage, are 
punishable, before two magistrates, with imprisonment and hard labour 
in the common gaol or house of correction for not exceeding three 
calendar months. But, by § 34, the prosecution must be commenced 
within three calendar months after the offence is committed. 

By the same statute, § 27, persons committing any common assault 
or battery may be proceeded against before two justices, according to 
the provisions in the act set forth, and shall pay a fine not exceeding 
(together with the costs) 5/., to the use of the poor. And by § 28, 
such proceedings shall, in certain cases, be a bar to any other proceed- 
ing, civil or criminal, for the same cause. 

But, by § 29, the justices shall, in assaults accompanied by attempts 
to commit felony, or being otherwise a fit subject for indictment, abstain 
from adjudication, and deal with the case as before the act. And it 
is also provided that they shall determine no case in which any 
question shall arise as to the title to any lands, tenements, heredita- 
ments, or any interest therein or accruing therefrom, or as to any 
bankruptcy or insolvency, or any execution under the process of any 
court of justice. See these sections more particularly recited, and the 
sub ject fully considered, ante, p. 8^. 

By 5& 6 Wm. IV. c. 19, the summary jurisdiction provided by the 
above-mentioned act of 9 Geo. IV. c. 31, for the punishment of persons 
guilty of common assaults and batteries, is extended to similar offences 
committed on board British merchant ships in any place at sea or out 
of her majesty’s dominions. 

By 3 & 4 Wm. IV. c. 53, § 61, assaults on custom-house officers or 
other persons duly employed for the prevention of smuggling, are pun- 
ishable with transportation for seven years, or imprisonment with hard 
labour for any term not exceeding three years. 

14. Setting Spring-Guns, &c. — By 7 & 8 Geo. IV. c. 18, §1, if 
any person shall set or place, or cause to be set or placed, any spring- 
gun, man-trap, or other engine calculated to destroy human life or 
inflict grievous bodily harm, with the intent that the same or whereby 
the same may destroy or inflict grievous bodily harni unon a trespasser 
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or other person coming in contact therewith, the person so setting or 
placing, or causing to be set or placed, such gun, trap, or engine as 
aforesaid, shall be guilty of a misdemeanor. 

But nothing in the act shall extend to make it illegal to set any gin 
or trap such as may have been or may be usually set with the intent 
of destroying vermin. 

If any person shall knowingly and wilfully permit anv such spring- 
gun, man-trap, or other engine as aforesaid which may nave been set, 
nxed, or left in any place then being in or afterwards coming into his 
or her possession or occupation, by some other person or persons, to 
continue so set or fixed, the person so permitting the same to continue 
shall be deemed to have set and fixed such, gun, trap, or engine with 
such intent as aforesaid. 

Nothing in the act shall be deemed or construed to make it a misde- 
meanor within the meaning of the act to set or cause to be set, or to be 
continued set, from sunset to sunrise, any spring-gun, man-trap, or 
other engine which shall be set, or caused or continued to be set, in a 
dwelling-house for the protection thereof. 

15. Injuries by Wanton and Furious Driving, &c. — By tlie 
1 Geo. IV. c. 4, if any person whatever shall be maimed or otherwise 
injured by reason of the wanton and furious driving or racing, or by the 
wilful misconduct of any coachman or other person having the churge 
of any stage-coach or public carriage, such wanton or furious driving 
or racing, or wilful misconduct of such coachman or other person, is a 
misdemeanor, and punishable as such by fine and imprisonment. 

But this does not extend to hackney-coaches drawn by two horses 
only, and not plying for hire as stage-coaches. 

If the injuries herein mentioned occasion death, the offence may 
amount, according to circumstances, to manslaughter or murder. 


CHAPTER XII. 

against the p^ahitationtf of SnXfibibunlg, 

1. Arson. — This offence consists in the malicious and wilful burning 
of the house or out-house of another man, and is felony at common 
law.^ It must be malicious and wilful; for if done by mischance or 
negligence, it is no felony. Therefore if a person were shooting for 
innoce7it diversion, and happened to set fire to the thatch of a house, 
this is not felony. 

But if a man intending to commit a felony, by accident set fire to 
another’s house, this is arson ; as if, intending to set fire to the house 
of A, he accidentally set fire to that of B. 

If a man, by wilfully setting fire to his own house, burn also the 
house of one of his neighbour’s, so situated that the fire must necessarily 
have reached it, this is arson. But burning a man’s own house, if 
another is not injured, is not arson; though this, if done in a town, is 
at common law a misdemeanor. 

There must be an actual burning; for merely setting fire docs not 
amount to arson. But the burning of any part is sufficient. 
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The burning must be of a dwelling-house^ or of an out-house parcel 
of a dwelling-house, as barns, stables, &c. The out-house, however, need 
not be contiguous to the dwelling-house, nor under the same roof. 

2. Setting Fire to a Dwelling-HoiIIe, any Person being 
THEREIN. — By 7 & 8 Geo. IV, c. 30, § 2, whosoever shall unlawfully 
and maliciously set fire to any dwelling-house, any person being therein^ 
shall be guilty of felony, and on conviction shall suffer deatn. 

And, by sec, 11, every principal in the second degree, and every 
accessory before the fact, are punishable wdth death or otherwise in the 
same manner as the principal in the first degree. And every acces- 
sory after the fact is punishable by imprisonment for any term not 
exceeding two years, with or without hard labour in the common gaol 
or house of correction, and also by solitary confinement for any por- 
tions thereof not exceeding one month at a time, and not exceeding 
three months in any one year, at the discretion of the court. 

3. Maliciously Setting Houses &c. on Fire with Intent to 
Injure or Defraud, &c. — So much of the 7 & 8 Geo. IV. c. 30 
(rAz. § 2) as relates to any person unlawfully and maliciously setting 
fire to any of the buildings or erections therein mentioned is repealed, 
and the following enactment substituted, by 1 Viet. c. 89 : — 

“ Whosoever shall unlawfully and maliciously set fire to any church or chapeh 
or to any chapel for the religious worship of persons dissenting from the 
United Church of England and Ireland, or shall unlawd’ully and maliciously 
set fire to any house, stable, coaeh-honse, out-house, Avarchouse, office, shop, 
mill, maltdiouse, hop-oast, bam, or granary, or to any building or erection 
used in carrying on any trade or manufacture, or any branch thereof, [or to 
any hovel, shed, or fold, or to any farm building, or any building or erection 
used in farming land ], whether the same or any of them respectively shall 
then be in the possession of the offender or in the possession of any other 
])erson, Avith intent thereby to injure or defraud any person, shall be guilty 
(ff felony, and being convicted thereof shall be liable, at the discretion of the 
court, to be transported beyond the seas for the term of the natural life of 
such offender, or for any term not less than fifteen years, or to be imprisoned 
for not exceeding three years.” 

As to accessories, &c., see see. II, supra, 

4. Fires by the Negligence of Servants. — By 6 Ann. c. 31, §3, 
and 14 Geo. II I. c. 78, § 84, if any servant, through negligence or care- 
lessness, shall fire or cause to be fired any dwelling-house, out-house, 
or other building, and shall be thereof convicted on the oath of one 
wntness before two or more justices, Ke shall forfeit 100/., to be distri- 
buted by the churchwardens &c. among the sufferers by such fire; 
and in case of default, he shall be committed to gaol or the house of 
correction for eighteen months, and kept to hard labour. 

‘ Added by tlie 7 & H Vic. c. 62, § 1* And lawfully and maliciously setting fire to the 
by the same act it is furtlK'r enacted, (§ 2) said farm house or farm building with intent 
“ 'I'hat whosoever shall unlawfully and ma- thereby to injure or defraud such person.” 
Jiciously set fire to any hay ^ straw, Avood, or And (§ 3 ) “ Every male person under the 
other vegetable produce being in any farm age of eighteen, who shall be convicted of 
house or farm building, or to any imple- any offence under this act shall be liable, at 
ment of husbandry being in any farm house the discretion of the court, in addition to 
or farm building, with intent thereby to set any other sentence which may be passed 
fire to such farm house or farm building, upon him, to be publicly or privately whip- 
and to injure or defraud any person, shall ped, in such manner, and as oftei^ not ex- 
be liable to the pains and penalties of un- ceeding thrice, as the court shall direct.” 
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5. Burglary is the breaking and entering into the dwelling-house 
of another by night with intent to commit a felony therein. 

To constitute burglarious breaking, the breaking or taking the glass 
out of a window is sufficient ; or picking a lock (\^ether of an outer or 
inner door), or opening it with a false key, or lifting a latch, or knocking 
at a door and rushing in when opened, or obtaining admission by any 
artifice. If the door or window were left open, it is no burglary. But 
it has recently been decide^ that lifting the flap of a cmlar usually 
kept-down by its own weinMns a sufficient breaking for the purpose of 
burglary. Rex v. RusseU, 1 Mood. C. C. 337. 

To constitute burglarious entering, the putting in a hand to draw 
out goods, or a pistol to demand money, is sufficient. If a servant de- 
signedly lets in a robber, it is burglary in both. And by 7 & 8 Geo. IV. 
c. 29, § 11, it is declared, that it any person shall enter the dwelling- 
house of another with intent to commit felony, or being in such dwell- 
ing-house shall commit any felony, and shall in either case break out 
of the said dwelling-house in the night-time, such person shall be 
deemed guilty of burglary. 

It must be in the night-time; and it was held that if there were 
daylight enough, left or begun, to discern a man’s face, it was no 
burglary. But now, by sect. 4 of the 1 Viet. c. 86, it is enacted, that 
so far as the same is essential to the offence of burglary, the 7iight shall 
be considered to commence at nine of the clock in the evening of each 
day, and to conclude at six of the clock in the morning of the next 
succeeding day. 

In the case of a private house, it must be a dwelling-house to con- 
stitute a burglary; and not a distant barn, warehouse, or the like ; nor 
an uninhabited house ; nor a shop not used as a dwelling-house ; nor a 
mere tent or booth erected in a market or fair. But burglary may be 
committed in a house left only for a short season animo revertendl; or 
in a chamber in a college or inn of court ; or in a mere room or lodging 
separately occupied ; or in a church; or the gate or wall of a town. 
So burglary may be committed in a barn, stable, or outhouse, parcel 
of the dwelling-nouse, and within the same common fence or curtilage. 
But the 7 & 8 Geo. IV. c. 29, § 12, enacts, that no building, although 
within the same curtilage with the dwelling-house and occupied there- 
with, shall be deemed to be part of such dwelling-house for the purpose 
of burglary, unless there shall be a communication between such 
building and dwelling-house, either immediate or by means of a 
covered and inclosed passage leading from the one to the other. 

There must be a felonious intent, otherwise it is only a trespass. 
But an intent to commit any felony, whether at common law or created 
by statute, is (by the better opinion) sufficient. 

Burglary is felony at common law ; and the 7&8 Geo. IV. c. 29, § 11, 
enacted, that every person convicted of burglary should suffer death. 
But now the 1 Viet. c. 86, repealing so much of that act as relates to the 
punishment of burglary, makes a distinction between the cases in which 
this offence is accompanied with violence to the person of any inmate 
and those in which it is not so accompanied, and enacts as follows : — 

Simple Burglary, — By sect. 3, whosoever shall be convicted of the 
crime of burglary shall be liable, at the discretion of the court, to be 
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transported beyond tlie seas for the term of the natural life of such 
offender or for any term not less than ten years, or to be imprisoned for 
any term not exceeding three years. 

Burglary with Violence to the Person of any IninMe . — By sect. 2, 
whosoever shall burglariously break and enter into any dwelling-house, 
and shall assault with intent to murder any person being therein, 
or shall stab, cut, wound, beat, or strike any such person, shall be 
guilty of felony, and being convicted thereof shall suffer death. 

Every principal in the second degree, and every accessory before the 
fact, are punishable in the same manner as the principal in the first 
degree. And every accessory after the fact shall, on conviction, be 
liable to be imprisoned for any term not exceediiig two years. 

Where imprisonment is awarded under this act, the court may sen- 
tence the offender to be imprisoned, or imprisoned with hard labour, 
in the common gaol or house of correction, and also direct that the 
offender be kept in solitary confinement for not exceeding one month 
at a time, and not exceeding three months in any one year. 

Where any felony punishable under this act is committed within the 
jurisdiction of the Admiralty, it may be dealt with, inquired of, tried, 
and determined in the same manner as any other felony committed 
within that jurisdiction. 

6. House-breaking. — By 7 & 8 Geo. IV. c. 29, § 12, if any person 
shall break and enter any dwelling-house and steal therein any chattel, 
money, or valuable security to any value whatever, every such offender 
was liable to suffer death as a felon. The punishment of death was 
removed by 3 & 4 Wm. IV. c. 44; and now, by the 1 Viet. c. 90, it is 
provided, that every person convicted of this offence, whether as a 
principal or an accessory after the fact, shall be liable to be transported 
beyond the seas for any term not exceeding fifteen nor less than ten 
years, or to be imprisoned for any term not exceeding three years. 

Every accessory after the fact to this offence is liable to imprison- 
ment for any term not exceeding two years. 

Where imprisonment is awarded, the court may sentence the offender 
to be imprisoned, with or without hard labour, in the common gaol or 
house of correction, and also to be kept in solitary confinement for 
not exceeding one month at a time or three months in any one year. 

7. Breaking and Entering a Detached Building within 
THE Curtilage and Stealing therein. — By the 7 & 8 Geo. IV. 
c. 29, § 14, as altered by the 1 Viet.’ c. 90, if any person shall brea.k 
and enter any building and steal therein any chattel, money, or valuable 
security, such building being within the curtilage of a dwelling-house 
and occupied therewith, but not being part thereof according to the 
provision hereinbefore mentioned (see § 13, supra)^ every such offender, 
being convicted thereof, either upon an indictment for the same offence, 
or upon an indictment for burglary, house-breaking, or stealing to the 
value of 6/. in a dwelling-house, containing a separate count for such 
offence, shall be liable to be transported beyond the seas for any term 
not exceeding fifteen nor less than ten years, or to be imprisoned for 
any term not exceeding three years. 

As to accessories, mode and place of imprisonm^t, and solitary con- 
finement, the same provisions apply as to the pifeceding offence. 

7 y 
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CHAPTER Xm. 

aarcrttfi antt ottinr liMtenctis afiaittitt ipr«9«rts* 

The offences which form the subject of the present chnptei are 
chiefly provided for by the 7 & 8 Geo. IV. cc. 29 and 30, two of 
the acts introduced by Sir R. Peel in the year 1827 for the amend- 
ment of the criminal law^ and which came into operation on the 1st of 
July in that year ; the flrst being a consolidation and amendment of 
the laws relating to iarcemes and offences connected therewith, and 
the second, of those relating to malidous ir^uries to property. In both 
these acts are certain provisions of a genem nature, which, to prevent 
repetition, we shall here notice, once for all, before proceeding to a 
detail of the several offences to which they are applicable. 

1. As to accessorieg, &c. In the case of every felony punishable 
under these acts, every principal in the second degree, and every acces- 
iBory before the fact, are punishable in the same manner as the principal 
in the first degree ; and every accessory- after the fact (except only a 
receiver of stmen property) is on conviction liable to be imprisoned 
for any term not exceeding two years. 

And every person who shall aid, abet, counsel, or procure the com- 
mission of any misdemeanor is liable to be indicted and punished as a 
principal offender. 

And if any pei'son shall aid, abet, counsel, or procure the commission 
of any offence by either of these acts punishable on summary conviction 
either for every time of its commission, or for the first and second time 
only, or for the first time only, every such person shall, on conviction 
before a justice of the peace, be liable for every first, second, or sub- 
sequent offence of aiding, abetting, counselling, or procuring, to the 
same forfeiture and punishment to which a person guilty of a first, 
second, or subsequent offence as a principal offender is made liable. — 
7 & 8 Geo. IV. c. 29, §§ 61, 62; and c. 30, §§ 26, 31. 

2. As to the mode and place of imprisonment. Where any person 
shall be convicted of any felony or misdemeanor punishable under these 
acts, for which imprisonment may be awarded, it shall be lawful for 
the court to sentence the offender to be imprisoned, or to be imprisoned 
and kept to hard labour, in the common gaol or house of correction, 
and also to direct that the offender shall be kept in solitary confinement 
for any portion or portions of such imprisonment or of such imprison- 
ment with hard labour, not exceeding one month at a time, and not 
exceeding three months in any one year. — -7 & 8 Geo. IV. c. 29, k 4, 
and c. 30, ^ 27, as amended by 1 Viet. c. 90. 

3. Any person found committing any offence punishable under these 
acts (except only the offence of angling in the day-time) may be imme- 
diately apprehended without a warrant by any peace officer, or by the 
owner of the property, or by his servant or any person authorized by 
him, and forthwim taken before some neighbouring justice of the peace. 
7&8Geo.IV. c.29,§63; and c. 30, §28. 
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4. The prosecution for any offence punishable on summary conviction 
under these acts must be commenced within three calendar months ; 
and the evidence of the party aggrieved shall be admitted, and also of 
any inhabitant of the county &;c., notwithstanding the penalty or for- 
feiture may be payable to the general rate of the county Xccu— 7fo8 
Geo. IV. c. 29, § ^ ; and c. 80, § 29. 

5. As to the term in the 7 & 8 Geo. IV. c. SO, every 

punishment and forfeiture by that act imposed on any person mali- 
ciously committing any offence shall equally apply and be enforced, 
whether the offence be committed f^m malice conceived against the 
owner of the property or otherwise. 

6. For the meaning of the term valuable securitff^ in the 7 & 8 
Geo. IV. cc. 29, SO, see infra^ Stealixo Valuabx.e Securities ; and 
the word ‘‘ property when used in the acts 1 & 2 Viet. cc. 86, 87, 
clenotes every thing included under the words chattel, money, or 
valuable security” in the former acts. 

I. Of Larcenies, &c. 

Larceny, or theft, is distinguished into larceny, or that which 

is committed without force ; and compound larceny, or larceny with 
aggravation, when it is accompanied with force or violence or putting 
in fear, as robbery, &c. 

1. Simple Larceny consists in the taking and carrying away the 
goods of another, with intent to deprive the owner of them, without 
force. It is felony at common law. 

There must be a taking ; and if the possession is not changed, as if 
committed by a wife or by a tenant, or by a tenant in common of a chattel, 
it is no larceny, the possession of one being the possession of the other. 

But the taking may be either actual or constructive. 

Actual taking is where the thing is taken out of the owner's posses- 
sion against his will, or without his consent. 

Constructive taking is a taking upon a delivery of the owner, but 
where he has so delivered it as not to divest himself of the legal 
possession, or where the delivery is obtained /rom him by fraud and 
with intent to steal. 

If the delivery by the owner is under such circumstances that the 
possession in law remains in him, as where he delivers the goods to his 
servant to take* care of them, and the servant embezzles them, this is 
larceny. But a servant is not guilty of larceny if the goods had never 
been in the master’s possession, but were delivered to the servant for 
the master’s use. There is a distinction also between a mere servant 
and an agent for a particular purpose. 

If a delivery was obtained animo furandi, as if a man hires a horse 
with intent to convert it to his own use, and never returns it, it is larceny. 
But if the possession was obtained bond fide in the first instance, and 
without intention to steal, a subsequent conversion is not larceny. 

There must not only be a taking, but a carrying away. Therefore 
where the attempt to remove goods fails in consequence of>tbeir being 
attached by a string to the counter or the like, it is not larceny. 

So it must he with intent to deprive the owner. Therefore ,if 
taking be by mistake, or under a claim of right, or with intent lo return 
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the goods to the owner, it is no larceny. Though if originally larceny, 
returning them will not purge the offence. 

Larceny cannot be committed at common law of tiling not the sub- 
ject of property, as a corpse, or beasts feruB natures and unreclaimed. 
And such animals as are not valuable in contemplation of law, but 
kept for mere whim and pleasure, as dogs &:c*, are not the subjects of 
larceny at common law; though, as we shall presently see, there are 
many statutory provisions rendering the stealing of them punishable. 

By 7 & 8 Geo. IV. c. 29, § 3, every person convicted of simple 
larceny shall be liable, at the discretion of the court, to be transported 
beyond the seas for the term of seven years, or to be imprisoned for 
any term not exceeding two years, and, if a male, to be once, twice, or 
thrice, publicly or privately whipped (if the court shall so think lit) in 
addition to such imprisonment. 

2. Stealing Valuable Securities. — By 7 & 8 Geo. IV. c. 29, 
§ 5, if any person shall steal any tally, order, or other security what- 
soever entitling or evidencing the title of any person or body corporate 
to any share or interest in any public stock or fund, whether of this 
kingdom or of any foreign state, or in any fund of any body corporate, 
company, or society, or to any deposit in any savings bank, or shall 
steal any debenture, deed, bond, bill, note, warrant, order, or other 
security whatsoever for money or for payment of money, whether of this 
kingdom or of any foreign state, or shall steal any warrant or order for 
the delivery or transfer of any goods or valuable thing, every such 
offender shall be deemed guilty of felony, of the same nature and in the 
same degree and punishable in the same manner as if he had stolen any 
chattel of like value with the share, interest, or deposit to which the 
security so stolen may relate, or with the money due on the security so 
stolen or secured thereby and remaining unsatisfied, or with the value 
of the goods or other valuable thing mentioned in the warrant or order. 
And each of the several documents hereinbefore enumerated shall 
throughout this act be deemed for every purpose to be included under 
and denoted by the words valuable security. 

As to stealing post-office bags or letters, or money or securities there- 
from, see ante. Offences against the Post Office, pages 53 — 56. 

3. Robbery consists in the forcibly taking, from the person of 
another, goods or money to any value, by violence or putting him in 
fear. It is felony at common law. 

There must be a taking ; but the taking may be either strictly from 
the person, or in the presence only of the party robbed. There must also 
either be violence or putting in fear. 

If a thing be snatched^ which was so attached to the person as 
to imply force in the taking (as where an ear was torn by pulling off 
an ear-ring), this is robbery, though there was no threat or further 
violence. But, in general, a mere sudden snatching, without struggle 
or injury to the person, does not amount to robbery. 

The taking must not only be by violence or putting in fear, but these 
must be previous to the taking. 

By the 1 Viet. c. 87, § 1, so much of the 7 & 8 Geo. IV. c. 29 {viz. 
5§ relates to any person who shall rob anv other person of 

any chattel, money, or valuable security, or who shall steal any such 
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property from the person of another^ or shall assault any other person 
with intent to rob him, or shall with menaces or by force demand any 
such property of any other person with intent to steal the same, and so 
much of the same acts as relates to any person who shall accuse or 
threaten to accuse any other person of any infamous crime with a view" 
or intent to extort or gain from him, and wha shall by intimidating him 
by such accusation or threat extort or gain from him, any chattel, 
money, or valuable security, was repealed from the 30th September, 
1837, and the following enactments are substituted : — 

Mobberi^y with Cutting or Wounding. — By sect. 2, whosoever shall 
rob any person, and at the time of or immediately before or immedi- 
ately after such robbery shall stab, cut, or wound any person, shall be 
guilty of felony, and being convicted thereof shall suffer death. 

Robbery attended with circumstances of Violence. — By section 3, 
whosoever shall, being armed with any offensive weapon or instrument, 
rob or assault with intent to rob any person,— or shall, together with 
one or more person or persons, rob or assault with intent to rob any 
person, — or shall rob any person, and at the time of or immediately 
before or immediately after such robbery shall beat, strike, or use any 
other personal violence to any person, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be transported beyond the seas for the term of his or her natural 
life, or for any term not less than fifteen years, or to be imprisoned for 
any term not exceeding three years. 

Extorting Property by Threat of Accusation of an Unnatural 
C7'ime . — By section 4, whosoever shall accuse or threaten to accuse 
any person of the abominable crime of buggery committed either with 
mankind or beast, or of any assault with intent to commit the said 
abominable crime, or of any attempt or endeavour- to commit the said 
abominable crime, or of making or offering any solicitation, persuasion, 
promise, or threat to any person whereby to move or induce such 
person to commit or permit the said abominable crime, with a view or 
intent in any of the cases aforesaid to extort or gain from such pereoii, 
and shall by intimidating such person by such accusation or threat ex- 
tort or gain from such person any property,' shall be guilty of felony, 
and being convicted thereof shall be liable, at the discretion of the 
court, to be transported beyond the seas for the term of his or her 
natural life, or for any term not less than fifteen years, or to be impri- 
soned for any term not exceeding thrfee years. 

Stealing from the Person. — Whosoever shall rob any person, or 
shall steal any property' from the person of another, shall be liable, 
at the discretion of tlie court, to be transported beyond the seas for 
any terra not exceeding fifteen years nor less than ten years, or to be 
imprisoned for any term not exceeding three years. 

Assaulting with Intent to Rob. — By section 6, whosoever shall 
assault any person with intent to rob shall be guilty of felony, and 
being convicted thereof shall (save and except in the cases where a 
greater punishment is provided by this act) be liable to be imprisoned 
for any terra not exceeding three years. 

' The word “ property,” tnroughout these acts (I Vict. cc. 86, 87), is declared to denote 
<?very thing included in the words “ chattel, money, or valuable security,” used in the 
7 & 8 Geo. IV. c. 26 ; as to which, see ante. 
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Attempting to obtain Property by Menace . — By section 7, who- 
soever shall, with menaces or by force, demand any property of any 
person with intent to steal the smne, shall be guilty of felony, and 
being convicted thereof shall be liable to be imprisoned for any term 
not exceeding three years. 

4. 6bN 1>ING THREATEliriNO LETTERS, OR ACCUSING WITH INTENT 
TO Extort Property. — By 7 & 8 Geo. IV. c. 29, § 8, if any person 
shall knowingly send or deliver any letter or writing demanding of 
any person with menaces, and without any reason^le or probable 
cause, any chattel, money, or valuable security, or if any person shall 
accuse or threaten to accuse, or shall knowingly send or deliver any 
letter or writing accusing or threatening to accuse any person of any 
crime punishable by law with death, transportation, or pillory, or of 
any assault with intent to commit any rape, or of any attempt or en- 
deavour to commit any rape, or of any infamous crime as hereinafter 
defined, with a view or intent to extort or gain from such person any 
chattel, money, or valuable security ; every such offender shall be guilty 
of felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be transported beyond the seas for life, or for any term 
not less than seven years, or to be imprisoned for not exceeding four 
years, and, if a male, to be once, twice, or thrice publicly or privately 
whipped (if the court so think fit) in addition to such imprisonment. 

5. Stealing in a Dwelling-house to the value of Five Pounds. 
— By the 1 Viet. c. 90, sect. 1, so much of the 2 & 3 Wm. IV. c. 62, 
and of the 3 & 4 Wm. IV. c. 44, as relates to the punishment of per- 
sons convicted of stealing in any dwelling-house any chattel, money, 
or valuable security to the value of 61. or more, is repealed from the 
30th September 1837 ; and any person convicted of any such offence 
shall be liable to be transported beyond the seas for any term not 
exceeding fifteen nor less than ten years, or to be imprisoned for any 
term not exceeding three years. 

6. Stealing in a Dwelling-house with Menace or Threat. — 
By the 1 Viet. c. 86, sect. 1, so much of the 7 & 8 Geo. IV. c. 29 
{viz. \ 12) as relates to any person who shall steal any chattel, money, 
or valuable security, to any value whatever, in any dwelling-house, any 
person therein being put in fear, is repealed from the 30th September, 
1837 ; and it is enacted, that whosoever, shall steal any property in 
any dwelling-house, and shall by any menace or threat put any one 
being therein in bodily fear, shall be guilty of felony, and being con- 
victed thereof shall be liable to be transported beyond the seas for any 
term not exceeding fifteen years nor less than ten years, or to be im- 
prisoned for any term not exceeding three years. 

7. Sacrilege. — By 7 & 8 Geo. iV. c. § 10, if any person shall 
break and enter any church or chapel, and ste^ therein any chattel, or 
having stolen any chattel in any church or chapel, shall break out of 
the same, every such offender, being convicted thereof, was liable to 
suffer death as a felon. But bv 5 & 6 Wm. IV. c. 81, the punishment 
of death is now removed from this offence, and every person convicted 
thereof, or of aiding or abetting, counselling or procuring the commis- 
sion thereof, shall be liable to be transported for life or not less than 
seven years, or to be imprisoned with or without hard labour, in the 
common gaol or house of correction, for not exceeding four years. 
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8 . Shop-breakino. — By 7 & 8 Geo. IV. c. 29, ^ 16, as altered 
by 1 Viot. c. 90, if any person shall break and enter any shop, ware- 
house, or counting-house, and steal therein any chattd, money, or 
valuable security, every such offender being convicted thereof shw be 
liable to be transported beyond the seas mr any term not exceeding 
fifteen years nor less than ten years, or to be imprisoned for not ex* 
ceeding three years. 

9. Stealing Goods in Process of Manufacture. ~ By the 1 Viet, 
c. 90, so much of the 7 & 8 Geo. IV. o. 29, (viz, § 16) as relates to the 
stealing to the value of 10 ^. any goods or article of silk, woollen, linen, 
or cotton, or of any one or more of those materials mixed with each 
other or mixed with any other material, whilst laid, placed, or exposed 
during any stage, process, or progress of manufacture, in any building, 
field, or other place, is repealed ; and every person convicted of any 
of such ofiTences shall be liable to be transported beyond the seas for 
any term not exceeding fifteen years nor less than ten years, or to be 
imprisoned for any term not exceeding three years. 

10. Stealing Goods from a Vessel in a Port, River, Canal, 
&c., OR from a Dock, &c. — By 7 & 8 Geo. IV. c. 29, § 17, if any 
}>erson shall steal any goods or merchandize in a vessel, barge, or boat 
of any description whatsoever, in any port of entry or discharge, or upon 
any navigable river or canal, or in any creek belonging to or communi- 
cating with any such port, river or canal, or shall steal any goods or 
merchandize from any dock, wharf, or quay adjacent to any such port, 
river, canal, or creek, every such offender shall be liable to be trans- 
ported beyond the seas for life or for any term not less than seven years, 
or to be imprisoned for any term not exceeding four years, and, if a male, 
to be once, twice, or thrice publicly or privately whipped (if the court 
shall so think fit) in addition to such imprisonment. 

11. Plundering Wrecks. — By the 1 Viet. c. 87, whosoever 
shall plunder or steal any part of any ship or vessel which shall be in 
distress, or wrecked, stranded, or cast on shore, or any goods, mer- 
chandize, or articles of any kind belonging to such ship or vessel, and 
be convicted thereof, shall be liable, at the discretion of the court, 
to be transported beyond the seas for any terni not exceeding fifteen 
years nor less than ten years, or to be imprisoned for any term not ex- 
ceeding three years. 

And by 7&8 Geo. IV. c. 29, ^ 19, if any goods, merchandize, or 
articles of any kind, belonging to smy ship or vessel in distress, or 
wrecked, stranded, or cast on shore, shall, by virtue of a search 
warrant, be found in the possession of any person, or on the premises of 
any person with his knowledge, and such person shall not satisfy the 
justice of the peace that he oame lawftilly by the same, then the same 
shall, by order of the justice, be forthwith delivered over to the right- 
ful owner, and the offender shall forfeit, over and above the value of 
the goods, merchandize, or articles, such sum of money not exceeding 
20 Z. as to the justice shall seem meet. 

And by sect 20, if any person shall ofier or expose for sale any 
goods, merchandizey or articles whatsoever which shall have been un- 
lawfully taken, or reasonably suspected so to have been, from any ship 
or vessel in distress, or wrecked* nnat on ahora, anv Dei*g 0 || 
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to whom the same shall be offered for sale, or any officer of the custom^ 
or excise, or peace officer, may lawfully sei?e the same^ and shall with 
all convenient speed carry the same, or give notice of such seizure, to 
some justice of the peace ; and if the person who shall have offered or 
exposed the same for sale shall not appear and satisfy the justice that 
he came lawfully by such goods &c., then the same shall be forthwith 
delivered over to the rightful owner thereof, upon payment of a rea- 
sonable reward (to be ascertained by the justice) to the person who 
seized the same, and the offender shall forfeit, over and above the 
value of the goods, merchandize, or articles, such sum of money not 
exceeding 201. as to the justice shall seem meet. 

i2. Stealing or Obliterating Records, &c. — By 7 & 8 Geo. IV. 
c. 29, § 21, if any person shall steal, or shall for any fraudulent pur- 
pose take from its place of deposit for the time being, or from any 
person having the lawful custody thereof, or shall unlawfully and mali- 
ciously obliterate, injure, or destroy any record, writ, return, panCi, 
process, interrogatory, deposition, affidavit, rule, order, or warrant of 
attorney, or any original document whatsoever of or belonging to any 
<5ourt of record, or relating to any matter civil or criminal, begun de- 
pending, or terminated in any such court, or any bill, answer, interro- 
gatory, deposition, affidavit, order, or decree, or any original document 
whatsoever of or belonging to any court of equity, or relating to any 
cause or matter begun, depending, or terminated in any su^ court, 
every such offender shall be guilty of a misdemeanor, and shall be 
liable, at the discretion of the court, to be transported for seven years, 
or to suffer such other punishment by fine or imprisonment, or both, as 
the court shall award. In any indictment for such offence, it shall not 
be necessary to allege that the article, in respect of which the offence 
is committed, is the property of any person, or that it is of any value. 

13. Stealing or Concealing Wills. — By 7 &8 Geo. IV. c. 29, § 22, 
if any person shall, either during the life of the testator or testatrix, or 
after his or her death, steal, or for any fraudulent purpose destroy or 
conceal, any will, codicil, or other testamentary instrument, whether the 
same shall relate to real or personal estate, or to both, every such 
offender shall be guilty of a misdemeanor, and shall be liable to any of 
the punishments which the court may award as hereinbefore last-men- 
tioned* And it shall not, in any indictment for such offence, be 
necessary to allege that such will, codicil, or other instrument is the 
property of any person, or that the same is of any value. 

14. Stealing Documents of Title, — By 7& 8 Geo. IV. c. 29, § 23, 
if any person shall steal any paper or parchment, written or printed, or 
partly written and partly printed, being evidence of the title or of any 
part of the title to any real estate, every such offender shall be deemed 
guilty of a misdemeanor, and shall be liable to any of the punishments 
which the court may award as in the case of stealing records. And in 
any indictment for such offence, it shall be sufficient to allege the thing 
stolen to be evidence of the title, or any part of the title, of the person 
or of some one of the persons having a present interest, whether legal 
or equitable, in the real estate to which the same relates, and to mention 
such real estate, or some part thereof ; and it shall not be necess^ary to 
allege the thing stolen to be of any value. 
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By sect, 24, nothing in this act relating to either of the misdemeanors 
aforesaid, nor any proceeding, conviction, or judgment to be had or 
taken thereupon, shall prevent any remedy at law or in equity which 
any party aggrieved by any such offence might or would have had if 
this act had not been passed. Nevertheless the conviction of any 
such offender shall not be received in evidence in any action at law or 
suit in equity against him; and no person shall be liable to be con- 
victed of either of the misdemeanors aforesaid by any evidence what- 
ever in respect of any act done by him, if he shall at any time pre- 
viously to his being indicted for such offence have disclosed such act 
on oath in consequence of any compulsory process of any court of law 
or equity in any action, suit, or proceeding which shall have been 
bond fide instituted by any party aggrieved, or in any examination 
or deposition before any commissioners of bankrupt. 

15. Stealing Cattle, or Killing them with Intent to Steal. — 
8y 7 & 8 Geo. IV. c. 29, § 25, if any person shall steal any horse, mare, 
gelding, colt, or filly, or any bull, cow, ox, heifer, or calf, or any ram, ewe, 
sheep, or lamb, or shall wilfully kill any of such cattle with intent to steal 
the carcase or skin or any part of the cattle so killed, every such offender 
is guilty of felony, and was-by that act punishable with death. The capi- 
tal punishment was taken away by the 2& 3 Win. IV. c.02, and trans- 
portation for life substituted, to which, by the 3 & 4 Wm. I V. c. 44, the 
court might add imprisonment with or without hard labour in the common 
gaol or house of correction, or confinement in the Penitentiary, for any 
term not exceeding four years nor less than one year previous to trans- 
portation. But now, by I Viet. c. 90, such offenders are liable to be trans- 
ported beyond the seas for any term not exceeding fifteen years nor less 
than ten yeai*s, or to be imprisoned for not exceeding three years. 

16. Offences as to Deer. — By 7 & 8 Geo. J V. c. 29, § 26, if any 
person shall unlawfully and wilfully course, hunt, snare, or carry away, 
or kill or wound, or attempt to kill or wound, any deer kept or being 
in the incloaed part of any forest, chase, or purlieu, or in any inclosed 
place wherein deer shall be usually kept, every such offender shall be 
guilty of felony, and be liable to be punished in the same manner as in 
the case of simple larceny. 

And if any person shall unlawfully and wilfully course, hunt, snare, 
or carry away, or kill or wound, or attempt to kill or wound, any deer 
kept or being in the uninclosed part of any forest, chase, or purlieu, he 
shall for every such offence, on conviction before a justice of the peace, 
forfeit such sum not exceeding 50Z. as to the justices shall seem meet. 

And if any person who shall have been previously convicted of any 
offence relating to deer for which a pecuniary penalty is by this act 
imposed, shall offend a second timcy such second offence (whether it 
be of the same description as the first offence or not) shall be deemed 
felony, and such offender shall be liable to be punished in the same 
manner as in the case of simple larceny. 

And if any deer, or the head, skin, or other part thereof, or any 
snare or engine for the taking of deer, shall be found in the possession 
of any person, or on the premises of any person with his knowledge, 
and such person being carried before a justice of the peace shall not 
satisfy the justice that he came lawfully by such deer &c., or had a 

7 o 
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lawful occasion for such snare or engine, and did not keep the same 
for any unlawful purpose, he shall forfeit and pay a sum not exceed- 
ing 20/. And if such person shall not under the provisions aforesaid 
he liable to conviction, then, for the discovery of the party who actually 
killed or stole such deer, it shall be lawful for the justice at his 
discretion, as the evidence given and the circumstances of the case 
shall require, to summon before him every person through whose 
hands such deer, or the head, skin, or other part thereof, shall appear 
to have passed ; and if the person from whom the same shall have been 
first received, or who shall have had possession thereof, shall not satisfy 
the justice that he came lawfully by the same, he shall be liable to the 
payment of such sum of money as is hereinbefore last mentioned. 

And if any person shall unlawfully and wilfully set or use any snare 
or engine for the purpose of taking or killing deer in any part of any 
forest, chace, or purlieu, whether such part be inclosed or not, or in 
any fence or bank dividing the same from any land adjoining, or in 
any inclosed land where deer shall be usually kept, or shall unlawfully 
and wilfully destroy any part of the fence of any land where any deer 
shall be then kept, every such offender, being convicted thereof before 
a justice of the peace, shall forfeit and pay such sum not exceeding 
20/. as to the justice shall seem meet. 

And if any person shall enter into any forest, chace, or purlieu, 
whether inclosed or not, or into any inclosed land where deer shall be 
usually kept, with intent unlawfully to hunt, course, w^ound, kill, snare, 
or carry away any deer, it shall be lawful for every person entrusted 
with the care of such deer, and for any of his assistants (whether in his 
presence or not) to demand from everj'^ such offender any gun, fire-arms, 
snare, or engine in his possession, and any dog there brought for hunt- 
ing, coursing, or killing deer, and, in case such offender shall not im- 
mediately deliver the same, to seize and take the same from him in 
any of those respective places, or, upon pursuit made, in any other 
place to which he may have escaped therefrom, for the use of the 
owner of the deer. And if any such offender shall unlawfully beat or 
wound any person entrusted with the care of the deer, or any of his 
assistants in the execution of any of the powers given by this act, 
every such offender shall be guilty of felony, and shall be liable to be 
punished in the same manner as in the case of simple larceny. 

17. Taking Hares or Cone vs in Warrens, &c. — By 7 & 8 
Geo. IV. c. 29, ^ 30, if any person shall unlawfully and wilfully in the 
night-time take or kill any nare or coney in any warren or ground 
lawfully used for the breeding or keeping of hares or coneys, whether 
the same be inclosed or not, every such offender shall be guilty of a 
misdemeanor, and shall be punished accordingly. 

And if any person shall unlawfully and wilfully in the day-time 
take or kill any hare or coney in any such warren or ground, or shall 
at any time set or use therein any snare or engine for the taking of 
hares or coneys, every such offender, being convicted thereof before 
a justice of the peace, shall forfeit and pay such sum not exceeding 
5/. as to the justice shall seem meet. But nothing herein contained 
shall affect any person taking or killing in the day-time any coneys on 
any sea bank or river bank in the county of Lincoln so far as the tide 
shall extend, or within one furlong of such bank. 
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18. Stkaling Dogs, Beasts, Birds, &c. — By 8 & 9 Vic. c.47 (whipb 
repeals so much of the 7 & 8 Geo. I V. c. 29 as relates to dog-steal lug) if 
any person shall steal any dog, he shall be deemed guilty of a misde- 
meanor, and upon conviction shall for the first offence be committed to 
the house of correction and kept to hard labour for any term not ex- 
ceeding six months, or pay over and above the value of the dog any 
sum not exceeding 20/. as to the justices shall seem meet. And for 
the second offence he shall be guilty of an indictable misdemeanor, 
and be liable to such punishment by fine or imprisonment with or 
without hard labour, or by both, as the court shall award, but such 
imprisonment not to exceed eighteen months. 

By 7 & 8 Geo. IV. c. 29, sec. 31, if any person shall steal any 
beast or bird ordinarily kept in a state of confinement, not being the 
subject of larceny, every such offender shall for the first offence for- 
ieit and pay over and above its value a sum not exceeding 20/. And 
for a subsequent offence he shall be committed to the common gaol 
or house of correction, there to be kept to hard labour for not exceed- 
ing twelve calendar months, and, if a male, be once or twice publicly 
or privately whipped. 

If any dog, or such beast or bird, or the skin or any of the plumage 
thereof, be found in the possession or on the premises of any person, 
by virtue of a search warrant, the justice may restore the same to the 
owner, and the person in whose possession the same is found (knowing 
it to be stolen) is liable to the same forfeiture and punishment as if 
convicted of stealing such dog, beast, or bird. 

19. Taking Pigeons. — By 7 & 8 Geo. IV. c. 29, § 33, if any per- 
son sliall unlawfully and wilfully kill, wound, or take any house-dove 
or pigeon under such circumstances as shall not amount to larceny at 
common law, any such offender, being convicted thereof before a justice 
of the peace, shall forfeit and pay, over and above the value of the 
bird, any sum not exceeding 2/. 

20. Taking Fish. — By 7 & 8 Geo. IV^. c. 29, § 34, if any person 
shall unlawfully and wilfully take or destroy any fish in any water 
which shall run through or be in any land adjoining or belonging to 
the dwelling-house of any person being the owner of such w’ater or 
having a right of fishing therein, every such offender shall be guilty 
of a misdemeanor, and being convicted thereof shall be punished 
accordingly. 

And it any person shall unlawfully and wilfully take or destroy, or 
attemj)t to take or destroy, any fish in any w^ater not being such as 
aforesaid, but which shall be private property, or in which there shall 
be any private right of fishery, every such offender, being convicted 
thereof before a justice of the peace, shall forfeit and pay, besides the 
value of the fish taken, a penalty not exceeding 5/. 

Provided, that nothing hereinbefore contained shall extend to any 
person angling in the day-time; but if any person shall, by angling in 
the day-time, unlawfully and wilfully take or destroy, or attempt to 
take or destroy, any fish in any such water as first mentioned, ho shall, 
on conviction before a justice of the peace, forfeit and pay any sura 
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not exceeding 5/.; and if in any such water as last mentioned, he shall, 
on the like conviction, forfeit and pay any sum not exceeding 21. as 
to the justice shall seem m6et. 

21. Stealing Oysters. — By 7 & 8 Geo. IV. c. 29, § 36, if any 
person shall steal any oysters or oyster brood from any oyster-bed, 
laying, or fishery, being the property of any other person, and sufficiently 
marked out or known as such, every such offender shall be guilty of 
larceny, and being convicted thereof shall be punished accordingly. 

And if any person shall unlawfully and wilfully use any dredge, 
or any net, instrument, or engine whatsoever, within the limits of any 
such oyster fishery, for the purpose of taking oysters or oyster brood, 
although none shall be actually taken, or shall, with any net, instru- 
ment, or engine, drag upon the ground or soil of any such fishery, 
every such j)erson shall be deemed guilty of a misdemeanor, and being 
convicted thereof shall be punished by fine and imprisonment, or both, 
as the court shall award ; such fine not to exceed 20/., and such im- 
prisonment not to exceed three calendar months. But there is a pro- 
viso, that nothing herein shall prevent any person from catching or fishing 
for any floating fish within the limits of any oyster fishery with any net, 
instrument, or engine adapted for taking floating fish only. 

22. Stealing Ores See. in Mines. — By 7 & 8 Geo. IV. c. 29, § 37, 
if any person shall steal, or sever with intent to steal, the ore of any 
metal, or any lapis calaminaris, manganese, or mundic, or any wad, 
black cawke, or black lead, or any coal or canal coal, from any mine, 
bed, or vein thereof respectively, every such oflender shall be guilty of 
felony, and being convicted thereof shall be liable to be punished in 
the same manner as in the case of simple larceny. 

23. Stealing Trees &c. — By 7 & 8 Geo. IV. c. 29, § 38, if any 
person slicall steal, or shall cut, break, root up, oi* otherwise destroy or 
daiJiage with intent to steal, the whole or any part of any tree, sapling, 
or shrub, or any underwood, respectively growing in any park, plea- 
sure-ground, garden, orchard, or avenue, or in any ground adjoining 
or belonging to any dwelling-house, every such offender (in case tlfe 
value of the article or articles stolen, or the amount of the injury done 
shall exceed the sum of 1/.) shall be guilty of felony, and being con- 
victed thereof shall be liable to be punished in the same manner as in 
the case of simple larceny. 

And if any person shall steal, or shall cut, break, root up, or otlier- 
wise destroy or damage with intent to steal, the whole or any part 
of any tree, sapling, or shrub, or any underwood, respectively grow- 
ing elsewhere than in any of the situations hereinbefore mentioned, 
every such oflender (in case the value of the article or articles stolen, 
or the amount of the injury done, shall exceed the sum of 5/.) shall 
be guilty of felony, and being convicted thereof shall be liable to be 
punished in the same manner as in the case of simple larceny. 

By section 39, if any person shall steal, or shall cut, break, root up, 
or otherwise destroy or damage with intent to steal, the whole or any 
part of any tree, sapling, or shrub, or any underwood, wheresoever 
tlie same may be respectively growing, the stealing of such article or 
articles, or the injury done, being to the amount of 1^. at the least, 
every such offender, being convicted before a justice of the peace, shall 
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for the first offence forfeit, besides the value of the thing stolen or 
injury done, a sum not exceeding 51 . ; and for a second offence shall 
be liable to imprisonment with hard labour for not exceeding twelve 
calendar months, and (upon conviction before two justices) to whip- 
ping ; and for every subsequent offence shall be guilty of felony, and 
liable to be punished as in the case of simple larceny. 

24. Stealing Fences, Stiles, Gates, &c. — By7&8Geo. IV. 
c. 29, § 40, if any person shall steal, or shall cut, break, or throw 
down with intent to steal, any part of any live or dead fence, or any 
wooden post, pale, or rail set up or used as a fence, or any stile or 
gate, or any part thereof respectively, every such offender, being con- 
victed before a justice of the peace, shall for the first offence forfeit 
and pay, over and above the value of the article so stolen, or the 
amount of the injury done, such sum not exceeding 51. as to the justice 
shall seem meet. And if any person so convicted shall afterwards be 
guilty of any of the said offences, and shall be convicted thereof in like 
manner, every such offender shall be committed to the common gaol or 
house of correction, there to be kept to hard labour for such term, not 
exceeding twelve calendar months, as the convicting justice shall think 
fit ; and if such subsequent conviction shall take place before two 
justices, they luay further order the offender, if a male, to be once or 
twice publicly or privately whipped, after the expiration of four days 
from the time of such conviction. 

If the whole or any part of any tree, sapling, or shrub, or any un- 
derwood, or any part of any live or dead fence, or any post, pale, rail, 
stile, or gate, or any part thereof, being of the value of 2s. at the least, 
shall, by virtue of a search w arrant, be found in the possession of any 
person, or on the premises of any person with his knowledge, and such 
person, being carried before a justice of the peace, shall not satisfy tlie 
justice that he came lawfully by the same, he shall forfeit, over and 
above the value of the article so found, any sum not exceeding 21. 

25. Stealing Plants, Fruits, &c. — By 7 & 8 Geo. IV. c. 29, 
§ 42, if any person shall steal, or shall destroy or damage with intent 
to steal, any plant, root, fruit, or vegetable production, growing in any 
garden, orchard, nursery-ground, hot-house, green-house, or conser- 
vatory, every such offender, being convicted before a justice of the 
peace, shall, for the first offence, be liable to imprisonment with or 
without hard labour for any term not exceeding six calendar months, 
or, at the discretion of the justice, to t penalty not exceeding 2()s., be- 
sides the value of the thing stolen or injury done. And in case of a sub- 
sequent conviction, he shall be guilty of felony, and liable to the 
punishment of simple larceny. 

By section 43, if any person shall steal, or shall destroy or damage 
with intent to steal, any cultivated root or plant used for the food 
of man or beast, or for medicine, or for distilling or dying, or for or 
in the course of any manufacture, and growing in any land, open or 
inclosed (not being a garden, orchard, or nursery-ground), every such 
offender, being convicted before a justice of the peace, shall, for the 
first offence, be liable to imprisonment with or without hard labour for 
not exceeding one calendar month, or, at the discretion of the justice, 
to a pecuniary penalty of 20s. besides the value of the articles stolen or 
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the amount of the injury done ; and in case of a subsequent conviction, 
to six months imprisonment with hard labour; and if such subsequent 
conviction take place before two justices, they may order the offender 
to be once or twice publicly or privately whipped, after the expiration 
of four days from the time of conviction. 

26. Stealing Fixtures. — By 7 & 8 Geo. IV. c. 29, § 44, if any 
person shall steal, or rip, cut, or break with intent to steal, any glass 
or wood- work belonging to any building whatsoever, or any lead, iron, 
copper, brass, or other metal, or any utensil or fixture, whether made 
of metal or other material, respectively fixed in or to any building 
whatsoever, or any thing made of metal fixed in any land being private? 
property, or for a fence to any dwelling-house, garden, or area, or in 
any square, street, or other place dedicated to public use or ornament, 
every such offender shall be guilty of felony, and being convicted 
thereof shall be liable to be punished in the same manner as in the 
case of simple larceny. 

27. Depredations by Tenants and Lodgers. — By 7&8 Geo. IV. 
c. 29, § 45, if any person shall steal any chattel or fixture let to be used 
by him or her in or with any house or lodging (whether the contract 
shall have been entered into by him or her, or by her husband, or by 
any person on behalf of him or her or her husband), every such offender 
shall be guilty of felony, and being convicted thereof shall be liable to 
be pnnished in the same manner as in the case of simple larceny. 

And in every such case of stealing any chattel, it shall be lawful to 
prefer an indictment in the common form as for larceny, and in every 
such case of stealing any fixture, to prefer an indictment in the same 
form as if the offender were not a tenant or lodger, and in either case 
to lay the property in the owner or person letting to hire. 

28. Stealing by Clerks and Servants. — By 7 & 8 Geo. IV. 
c. 29, § 46, if any clerk or servant shall steal any chattel, money, or 
valuable security belonging to or in the possession or power of his 
master, every such offender, being convicted thereof, shall be liable, at 
the discretion of the court, to be transported beyond the seas for any 
term not exceeding fourteen years nor less than seven years, or to be 
imprisoned for any term not exceeding three years, and, if a male, to lx? 
once, twice, or thrice publicly or privately whipped (if the court shall 
so think fit) in addition to such imprisonment. 

29. Embezzlement by Clerks and Servants. — By 7 Sc 8 Geo. IV. 
c. 29, § 47, if any clerk or servant, or any person employed for the 
purpose or in the capacity of a clerk or servant, shall, by virtue of such 
employment, receive or take into possession any chattel, money, or 
valuable security, for or in the name or on the account of his master, 
and shall fraudulently embezzle the same or any part thereof, every 
such offender shall be deemed to have feloniously stolen the same 
from his master, although such chattel, money, or security was not 
received into the possession of such master otherwise than by the 
actual possession of his clerk, servant, or other person so employed ; 
and every such offender being convicted thereof shall be liable, at the 
discretion of the court, to any of the punishments which the court may 
award as hereinbefore last mentioned, viz, to be transported beyond 
the seas for any term not exceeding fourteen years nor less than seven 
years, or to be imprisoned for any term not exceeding three years, 
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and, if a male, to be once, twice, or thrice publicly or privately whipped 
(if the court shall so think fit) in addition to such imprisonment. 

And it shall be lawful to charge in the indictment and proceed 
against the offender for any number of distinct atfts of embezzlement 
not exceeding three, which may have been committed by him against 
the same master witliin the space of six calendar months from the first 
to the last of those acts. And in every such indictment, except where 
the offence shall relate to any chattel, it shall be sufiicient to allege the 
embezzlement to be of money, without specifying any particular coin 
or valuable security ; and such allegation, so far as regards the de- 
scription of the property, shall be sustainfed, if the offender shall be 
proved to have embezzled to any amount, although the particular spe- 
cies of coin or valuable security of which such amount was composed 
shall not be proved ; or if he shall be proved to have embezzled any piece 
of coin or valuable security, or any portion of the value thereof, although 
such piece of coin or valuable security may have been delivered to him in 
order that some part of the value should be returned to the party deli- 
vering the same, and such part shall have been returned accordingly. 

30. Embezzlement by Agents. — By 7 & 8 Geo. IV. c. 29, ^ 49, 
if any money, or security for the payment of money, shall be intrusted 
to any banker, merchant, broker, attorney, or other agent, with any 
direction in writing to apply such money, or any part thereof, or the 
proceeds or any part of the proceeds of such security, for any purpose 
specified in such direction, and he shall, in violation of good faith and 
contrary to the purposes so specified, in any wise convert to his own 
use or benefit such money, security, or proceeds, or any part thereol 
respectively, every such offender shall be guilty of a misdemeanor, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be transported beyond the seas for any term not exceeding fourteen 
}%ars nor less than seven years, or to suffer such other punishment by 
fine or imprisonment, or by both, as the court shall award. 

And if any chattel or valuable security, or any power of attorney for 
the sale or transfer of any share or interest in any public stock or fund, 
whether of this kingdom of Great Britain, or of Ireland, or of any foreign 
state, or in any fund of any body corporate, company, or society, shall 
be intrusted to any banker, merchant, broker, attorney, or other agent, 
for safe custody or for any special purpose, without any authority to 
sell, negotiate, transfer, or pledge, and he shall, in violation of good 
faith and contrary tO the object or purpose for which such chattel, se- 
curity, or power of attorney shall have been intrusted to him, sell, ne- 
gotiate, transfer, pledge, or in any manner convert to his own use or 
benefit such chattel or security, or the proceeds of the same, or any 
part thereof, or the share or interest in the stock or fund to which such 
power of attorney shall relate, or any part thereof, every such ofiender 
shall be guilty of a misdemeg^fior, and being convicted thereof shall be 
liable, at the discretion of the court, to any of the punishments which 
the court may award as hereinbefore last mentioned. 

But see, on this subject, the more recent provisions of the 5 & 6 Viet, 
c. 39, § 6, recited ante, p. 284. 

31. Obtumng Money by False Pretences. — By 7 &8Geo. IV. 
c. 29, § 53, if any person shall, by any false pretence, obtain from any 
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other person any chattel, money, or valuable security, with intent to 
cheat or defraud any person of the same, every such offender shall be 
guilty of a misdemeanor, and being convicted thereof shall be Ir.Sle, at 
the discretion of the court, to be transported beyond the seas for the 
term of seven years, or to suffer such other punishment by fine or im- 
prisonment, or by both, as the court shall award. Provided, that i f upon 
the trial of any person indicted for such jtnisdenieanor, it be proved that 
he obtained the property in question in such manner as to amount 
in law to larceny, he shall not by reason thereof be entitled to be 
acquitted of such misdemeanor. And no such indictment shall be 
removable by certiorari. And no person tried for such misdemeanor 
shall be liable to be afterwards prosecuted for larceny upon the same 
facts. 

32. Receiving Stolen Property, Knowing the same to have 
BEEN Stolen. — This was a misdemeanor at common law, and after- 
wards by statute the receiver was made an accessory to the theft. 

By 7 & 8 Geo. IV. c. 29, § 54, if any person shall receive any chat- 
tel, money, valuable security, or other property whatsoever, the stealing 
or taking whereof shall amount to a felony either at common law^ or 
by virtue of this act, such person knowing the same to have been felo- 
niously stolen or taken, every such receiver shall be guilty of felony, 
and may be indicted and convicted either as an accessory after the fact, 
or for a substantive felony, and in the latter case whether the principal 
felon shall or shall not have been previously convicted, or shall or shall 
not be amenable to justice. And every such receiver, howsoever con- 
victed, shall be liable, at the discretion of the court, to be transported 
beyond the seas for any term not exceeding fourteen years nor less 
than seven years, or to be imprisoned for any term not exceeding three 
years, and, if a male, to be once, twice, or thrice publicly or privatelv 
w hipped (if the court think fit) in addition to such imprisonment. Pro- 
vided, that no person howsoever tried for receiving as aforesaid shall 
be liable to be prosecuted a second time for the same offence. 

By sect. 55, if any person shall receive any chattel, money, valuable 
security, or other property whatsoever, the stealing, taking, obtaining, 
or converting whereof is made an indictable misdemeanor by this act, 
such person knowdng the same to have been unlawfully stolen, taken, 
obtained, or converted, every such receiver shall be guilty of a misde- 
meanor, and may be indicted and convicted thereof, whether the per- 
son guilty of the principal misdemeanor shall or shall not have been 
previously convicted thereof, or shall or shall not be amenable t^^^'ustice ; 
and every such receiver shall on conviction be liable, at the discretion 
of the court, to be transported beyond the seas for the term of seven 
years, or to be imprisoned for any term not exceeding two years, and, 
if a male, to be once, twice, or thrice publicly or pri vately whipped (if 
the court think fit) in addition to such imprisonment. 

By sect. 60, where the stealing or taking of any property is by this 
act punishable on summary conviction, either for every offence, or for 
the first and second offence only, or for the first offence only, any person 
receiving any such property, knowing the same to be unlawfully come 
by, shall on conviction before a justice of peace, be liable for every 
first, second, or subsequent offence of receiving, to the forfeiture and 
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punishment to which a person guilty of a first, second, or subsequent 
offence of stealing or taking such property is by this act liable. 

By 2 Geo. III. c. 28, § 12, buying or receiving goods belonging to a 
ship or vessel on the river Thames, knowing the same to be stolen or un- 
lawfully come by, is punishable with transportation for fourteen years. 

By 1 & 2 Geo. I V. c. 76, § 1, pilots and others are to deposit anchors, 
cables, and other ship’s materials found by them, in places appointed 
by the act. And concealing such articles forfeits all claim to salvage, 
and renders the offenders liable as receivers of stolen goods. And 
persons fraudulently purchasing or receiving such anchors shall be 
considered as receivers of stolen goods. Ana pilots and others con- 
veying such anchors &c. to foreign parts, and there selling them, shall 
be guilty of felony, and punishable with seven years transportation. 

II. Of Malicious Injuries to Property. 

33. SUITING Fire to Churches, Houses, &c. is provided for by 
the I Viet. c. 89; see ante , p. 1119. 

34. Destroying Silk &c. in the Loom, or the Machinery. — By 
7 & 8 Geo. IV. c. 30, § 3, if any person shall maliciously cut, break, 
or destroy, or damage with intent to destroy or to render useless, any 
goods or article of silk, woollen, linen, or cotton, or of any one or more 
of those materials mixed with each other, or mixed with any other ma- 
terial, or any framework-knitted piece, stocking, hose, or lace, respec- 
tively being in the loom or frame, or on any machine or engine, or on 
the rack or tenters, or in any* stage, process, or progress of manufac- 
ture ; or shall maliciously cut, break, or destroy, or damage with intent 
to destroy or render useless, any warp or shute of silk, woollen, linen, 
or cotton, or of any one or more of tnose materials mixed with each 
other, or mixed with any other material, or any loom, frame, machine, 
engine, i*ack, tackle, or implement, whether fixed or moveable, pre- 
pared foi or employed in carding, spinning, throwing, weaving, fulling, 
shearing, or otherwise manufacturing or preparing any such goods or 
articles ; or shall by force enter into any house, shop, building, or 
place, with intent to commit any of the oflTences aforesaid, every such 
offender shall be guilty of felony, and shall be liable to be transported 
for life, or for any terra not less than seven jrears, or to be imprisoned 
for any term not exceeding four years, and, if a male, to be once, twice, 
or thrice publicly or privately whipped (if the court think fit) in 
addition to such imprisonment. 

35. Destroying Threshing Machines or Machines employed 
IN MANirpACTURES. — By 7 & 8 Geo. IV. c. 30, § 4, if any person shall 
unlawfully and maliciously cut, break, or destroy, or damage with in- 
tent to destroy or to render useless, any threshing machine, or any ma- 
chine or engine (whether fixed or moveable) prepared for or employed 
in any manufacture whatsoever (except the manufacture of silk, wool- 
len, linen, or cotton goods, or goods of any one or more of those mate- 
rials mixed with each other, or mixed with any other material, or any 
framework-knitted piece, stocking, hose, or lace), every such offender 
shall be guilty of felony, and shall be liable to be transported for the 
term of seven years, or to be imprisoned for any term not exceeding two 
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yoars, and, if a male, to be once, twice, or thrice publicly or privately 
whipped (if the court think fit) in addition to such imprisonment. 

36. Setting Fieb to Coal Mines. — By 7 & 8 Geo. IV. c. 30, § 5| 
unlawfully or maliciously setting fire to any mine of coal or cannel 
coal, was punishable with death, but now, by 1 Viet. c. 89, § 9, by 
transportation beyond the seas for life or for any term not less than 
fifteen years, or by imprisonment for any term not exceeding three 
years. 

37. Drowning Mines oa Filling up Shafts. — By 7 & 8 Geo. IV. 
c. 30, ^ 6, if any person shall unlawfully and maliciousl}' cause any 
water to be conveyed into any mine, or to any subterraneous passage 
communicating therewith, withintent thereby to destroy or damage such 
mine, or to hinder or delay the working thereof, or shall with the like 
intent unlawfully and maliciously pull down, fill up, or obstruct any air 
way, water-way, drain, pit, level, or shaft, of or belonging to any mine, 
every such offender shall be guilty of felony, and being convi(;ted thereof 
shall be liable, at the discretion of the court, to be transported beyond 
the seas for the term of seven years, or to be imprisoned for any term 
not exceeding two years, and, if a male, to be once, twice, or thrice 
publicly or privately whipped (if the court think fit) in addition to such 
imprisonment. Provided, that this provision shall not extend to any da- 
mage committed under ground by any owner of any adjoining mine in 
working the same, or by any person duly employed in such working. 

38. Destroying Engines &c. used in Mines. — By 7 & 8 Geo. IV. 
c. 30, ^ 7, if any person shall unlawfully and maliciously pull down or 
destroy, or damage with intent to destroy or to render useless, any steam- 
engine or other engine for sinking,, draining, or working any mine, or 
any staith, building, or erecti<m used in conducting the business of 
any mine, or any bridge, waggon way, or trunk for conveying minerals 
from any mine, whether such engine, staith, building, erection, bridge, 
waggon way, or trunk be completed or in an unfinished state, every such 
offender shall be guilty of felony, and being convicted thereof shall be 
liable to any of the punishments which the court may award as herein- 
before last mentioned, viz.j to be transported beyond the seas for the 
term of seven years, or to be imprisoned for any term not exceeding two 
years, and, if a male, to be once, twice, or thrice publicly or privately 
whipped (if the court think fit) in addition to such imprisonment. 

39. Demolishing Churches, Houses, &c. by Riotous Assemblies,, 
is provided for by 7 & 8 Geo. IV. c. 30, § 8. See ante, p. 1077. 

40. Setting Fire to or Destroying Ships, &c. — By the 1 Viet, 
c. 85, so much of the 7 & 8 Geo. IV. c. 30 (viz. § 9) as relates to 
such offences, is repealed from the 30th September, 1837, and the fol- 
lowing enactments are substituted : — 

Setting Fire to or JDestr&ging Skips or Vessels with Intent ta 
commit Murder. — Whosoever shall unlawfully or maliciously set fire 
to, cast away, or in anywise destroy any ship or vessel, either with 
intent to murder any person, or whereby the life of any person shall 
be endangered, shall be guilty of felony, and being convicted thereof 
shall suffei death. 

Setting Fire to or Destroying Ships with Intent to Defraud . — 
And whosoever shall unlawfully and maliciously set fire to or in any- 
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wise destroy any ship or vessel, whether the same be complete or in an 
unfinished state, or shall unlawfully and maliciously set fire to, cast 
away, or in anywise destroy any ship or vessel, with intent thereby to 
prejud’ce any owner or part owner of such ship or vessel, or of any 
goods on board the same, or any person that hath underwritten or shall 
unden Tite any policy of insurance upon such ship or vessel, or on the 
freight thereof, or upon any goods on board the same, shall be guilty 
of felo ly, and being convicted thereof shall be liable, at the discretion 
of the court, to be transported beyond the seas for the term of the 
natural life of such offender, or for any term not less than fifteen years, 
or to be imprisoned for any term not exceeding three years. 

41. Damaging Ships otherwise than bv Fire. — By the 7 & 8 
Geo. 1 V. c. 30, § 10, if any person shall unlawfully and maliciously 
damage, otherwise than by fire, any ship or vessel, whether complete 
or in an unfinished state, with intent to destroy the same or render the 
same useless, every such offender shall be guilty of felony, and being 
convicted thereof shall be liable, at the discretion of the court, to be 
transported beyond the seas for the term of seven years, or to be im- 
prisoned for any term not exceeding two years, and, if a male, to be 
once, twice, or thrice publicly or privately whipped (if the court think 
fit) in addition to such imprisonment. 

42, Exhibiting False Signals to Ships, and Offences as to 
Ships, Goods, and Persons Wrecked. — By 7 & 8 Geo. IV. c. 30, 

§ 11, exhibiting any false light or signal with intent to bring any ship 
or vessel into danger, or unlawfully and maliciously doing any thing 
tending to the immediate loss or destruction of any ship or vessel in 
distress, or destroying any part of any ship or vessel in distress, or 
wrecked, stranded, or cast on shore, or any goods, merchandise, or ar- 
ticles <»f any kind belonging to such ship or vessel, or by force prevent- 
ing or impeding any person endeavouring to save his life from such 
ship 01 vessel ^hethcr on board, or having quitted the same), were 
punishable with death. But the 1 Viet. c. 89, repealing so much 
of that act as relates to these offences, substitutes the following 
enactments : — 

Hanging out false lAglvts to muse Shipwreck.^-— "Whosoever shall 
unlawfully exhibit any false light or signal, with intent to bring any 
ship or vessel into danger, or shall unlawfully and maliciously do any 
thing tending to the immediate loss or destruction of any ship or vessel 
in distress shall be guilty of felony, and being convicted thereof shall 
suffer death. 

Impeding any Person endeavouring to save his Life from any Ship 
wrecked, ^c. — And whosoever shall by force prevent or impede any 
person endeavouring to save his life from any ship or vessel which 
shall bo in distress, or wrecked, stranded, or cast on shore, whether he 
shall be on board or shall have quitted the same), shall be guilty of 
felony, and being convicted thereof shall be liable, at the discretion of 
the court, to be transported beyond the seas for the term of the natural 
life of such offender, or for any term not less than fifteen years, or to 
be imprisoned for any term not exceeding three years. 

Destroying Wrecks or any Article belonging thereto. — And who- 
soever shall unlawfully and maliciously destroy any part of any ship 
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or vessel which shall be in distress, or wrecked, stranded, or cast on 
shore, or any goods, merchandize, or articles of any kind belonging to 
such ship or vessel, shall be guilty of felony, and being convicted there- 
of shall be liable, at the discretion of the court, to be transported be- 
yond the seas for any term not exceeding fifteen years nor less than ten 
years, or to be imprisoned for any term not exceeding three years. 

43. Destroying Sea Banks &c., an© Offences as to Navi- 
gable Rivers and Canals. — By 7 & 8 Geo. IV. c. 30, § 12, if any 
person shall unlawfully and maliciously break down or cut down any 
sea bank or sea wall, or the bank or wall of any river, canal, or marsh, 
whereby any land shall be overflowed or damaged, or shall be in danger 
of being so, or shall unlawfully and maliciously throw down, level, or 
otherwise destroy any lock, sluice, floodgate, or other work on any na- 
vigable river or canal, every such ofiender shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be transported beyond the seas for life or for any term not less than 
seven years, or to be imprisoned for not exceeding seven years, and, if 
a male, to be once, twice, or thrice publicly or privately whipped (if 
the court think fit) in addition to such imprisonment. 

And if any person shall unlawfully and maliciously cut off, draw up, 
or remove any piles, chalk, or other materials fixed in the ground and 
used for securing any sea-bank or sea-wall, or the bank or wall of any 
river, canal, or marsh, or shall unlawfully and maliciously open or draw 
up any floodgate, or do any other injury or mischief to any navigable 
river or canal, with intent and so as thereby to obstruct or prevent the 
carrying on,compIeting,or maintaining the navigation thereof, every such 
offender shall be guilty of felony, and being convicted thereof shall be 
liable, at the discretion of the court, to be transported beyond the seas 
for the term of seven years, or to be imprisoned for any term not exceeding 
two years, and, if a male, to be once, twice, or thrice publicly or pri- 
vately whipped (if the court think fit) in addition to such imprisonment. 

44. Injuring Public Bridges. — By 7 & 8 Geo. IV. c. 30, § 13, if 
any person shall unlawfully and maliciously pull down or in anywise 
destroy any public bridge, or do any injury with intent and so as there- 
by to render such bridge, or any part thereof, dangerous or impassable, 
every such offender shall be guilty of felony, and being convicted 
thereof shall be liable at the discretion of the court, to be transported 
beyond the seas for life or for any term not less than seven years, or to 
be imprisoned for any term not exceeding four years, and, if a male, to 
be once, twice, or thrice publicly or privately whipped (if the court 
think fit) in addition to such imprisonment. 

45. Destroying Turnpike-Gates and Toll-Houses. — By the 
7 & 8 Geo. IV. c. 30, § 14, if any person shall unlawfully and mali- 
ciously throw down, level, or otherwise destroy, in whole or in part^ 
any turnpike-gate, or any w all, chain, rail, post, bar, or other fence 
belonging to any tumpike-gate, or set up or erected to prevent pas- 
sengers passing by without paying any toll directed to be paid by any 
act of parliament relating thereto, or any house, building, or weighing 
engine erected for the better collection, ascertainment, or security of 
any such toll, every such offender shall be guilty of a misdemeanor, 
and being convicted thereof sliall be punished accordingly. 
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46. Destroying Fish Ponds, Mill Ponds, &c. — By 7 & 8 Geo. IV. 
c. 30, § 15, if any person shall maliciously break down or otherwise 
destroy the dam of any fish*pond, or of any water which shall be private 
property, or in which there shall be any private tight of fishery, with 
intent thereby to take or destroy any of the fish, or so as thereby to 
cause the loss or destruction of any of the fish, or shall maliciously put 
any lime or other noxious material in any such pond or water, with intent 
to destroy any of the fish therein, or shall maliciously break down or 
otherwise destroy the dam of any millpond, every such offender shall be 
guilty of a misdemeanor, and shall be liable to be transported for the 
term of seven years, or to be imprisoned for not exceeding two years^ 
and, if a male, to be once, twice, or thrice publicly or privately whipped 
(if the court think fit) in addition to such imprisonment. 

47. Killing oh Wounding Cattle. — By 7 & 8 Geo. IV. c. 30, § 16, 
if any person shall maliciously kill, maim, or wound any cattle, every 
such offender shall be guilty of felony, and shall be liable to be trans- 
ported for life, or for any term not less than seven years, or to be im- 
prisoned for any term not exceeding four years, and, if a male, to be 
once, twice, or thrice publicly or privately whipped (if the court think 
fit), in addition to such imprisonment. 

48. Setting Fire to Stacks of Corn, Straw, Hay, or Wood, 
&c. — By the 1 Viet. c. 89, whosoever shall unlawfully and maliciously 
set fire to any stack of corn, grain, pulse, tares, straw, haulm, stubble, 
furze, heath, fern, hay, turf, peat, coals, charcoal, or wood, or any 
steer of wood, shall be guilty of felony, and being convicted thereof 
shall be liable, at the discretion of the court, to be transported beyond 
the seas for the term of the natural life of such offender, or for any 
tQfm not less than fifteen years, or to be imprisoned for any term not 
exceeding three years. 

49. Setting Fire to Crops of Corn &c.. Woods, Heath, &c. — 
By 7 & 8 Geo. IV. c. 30, § 17, if any person shall maliciously set fire 
to any crop of corn, grain, or pulse, whether standing or cut down, or 
to any part of a wood, coppice, or plantation of trees, or to any heath, 
gorse, furze, or fern, every such offender shall be guilty of felony, and 
shall be liable to be transported for the term of seven years, or to be 
imprisoned for not exceeding two years, and, if a male, to be once, 
twice, or thrice publicly or privately whipped (if the court shall so 
think fit) in addition to such imprisonment. 

50. Destroying Hop-binds. — By 7 & 8 Geo. IV. c. 30, § 18, as 
altered by 1 Viet. c. 90, if any person shall maliciously cut or other- 
wise destroy any hop-binds growing on poles in any plantation of 
hops, every such offender shall be guilty of felony, and being convicted 
thereof shall be liable to be transported beyond the seas for any term 
not exceeding fifteen years nor less than ten years, or to be imprisoned 
for not exceeding three years. 

51. Damaging Trees, &c. — By 7 & 8 Geo. IV. c. 30, § 19, if any 
person shall unlawfully and maliciously cut, break, bark, root up, or 
otherwise destroy or damage the whole or any part of any tree, sap- 
ling, or shrub, or any underwood, respectively gi'owing in any parK, 
pleasure-ground, garden, orchard, or avenue, or in any ground adjoin- 
ing or belonging to any dwelling-house, every such offender (in case tha 
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.amount of the injury done shall exceed the sum of 1/.) shall be guilty 
of felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be transported beyond the seas for the term of seven 
years, or to be imprisoned for any term not exceeding two years, and, 
if a male, to be once, twice, or thrice publicly or privately whipped 
(if the court think fit) in addition to such imprisonment. 

And if any person shall imlawfully and maliciously cut, break, bark, 
root up, or otherwise destroy or damage the whole or any part of any 
tree, sapling, or shrub, or any underwood, respectively growing else- 
where tnan in any of the situations hereinbefore mentioned, every such 
offender (in case the amount of the injury done shall exceed the sum of 
61,) shall be guilty of felony, and being convicted thereof shall be liable 
to any of the punishments which the court may award for the felony 
hereinbefore last mentioned. 

By sect 20, if any person shall unlawfully and maliciously cut, break, 
bark, root up, or otherwise destroy or damage the whole or any part 
of any tree, sapling, or shrub, or any underwood, wheresoever the same 
may be respectively growing, the injury done being to the amount of 1^. 
at the least, every such offender, being convicted before a justice of the 
peace, shall, for the first offence, forfeit, besides the value of the injury 
done, a sum not exceeding 5/., and, on a second conviction, be com- 
mitted to the common gaol or house of correction and kept to hard 
labour not exceeding twelve calendar months, and (in case of conviction 
before two justices) to be further ordered to be whipped ; and in case of 
a subsequent offence, he shall be deemed guilty of felony, and liable to 
any of the punishmftits which the court may award for the felony 
hereinbefore last mentioned. , 

•52. Destroying Plants, Fruits, &c. — By 7 & 8 Geo. IV. c. 3(1, 
§ 21, if any person shall unlawfully and maliciously destrov, or damage 
with intent to destroy, any plant, root, fruit, or vegetable production 
growing in any garden, orchard, nursery-ground, hot-house, green- 
house, or conservatoiy, every such offender, being convicted thereof 
before a justice of the peace, shall either be committed to the common 
gaol or house of correction, there to be imprisoned, wither without hard 
labour, not exceeding six calendar months, or shall forfeit, besides the 
value of the injury done, a sum not exceeding 20/. ; and on the second 
offence shall be guilty of felony, and liable to be transported for seven 
years, and, if a male, to be once, twice, or thrice publicly or privately 
whipped (if the court think fit) in addition to such imprisonment. 

By sect. 22, if any person shall unlawfully and maliciously destroy, 
or damage with intent to destroy, any cultivated root or plant used for 
the food of man or beast, or for medicine, or for distilling, or for dying, 
or for or in the course of any manufacture, and growing in any land, 
open or inclosed, not being a garden, orchard, or nursery-ground, every 
such offender being convicted ' thereof before a justice of the peace, 
shall either be committed to the common gaol or house of correction, 
and imprisoned, with or without hard labour, not exceeding one calen- 
dar month, or shall forfeit, besides the value of the injury done, a sum 
not exceeding QOs , ; and, on a second conviction, shall be imprisoned 
and kept to hard labour for not exceeding six months, and (upon con- 
viction before two justices) may be further ordered to be once or twice 
publicly or privately whipped. 
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53. Destroying Fences, Walls, Stiles, or Gates.*-— By 7 & 8 
Geo. IV. c. 30, § 23, if any person shall unlawfully and maliciously 
cut, break, throw down, or in anywise destroy any fence of any de- 
scription whatever, or any wall, stile, or gate, or any part thereof re- 
spectively, every such offender being convicted thereof before a justice 
of the peace sh^l, for the first offence, forfeit, besides the value of the 
injury done, a sum not exceeding 5/. ; and, on a second conviction, be 
committed to the common gam or house of correction, and kept to 
hard labour for not exceeding twelve calendar months, and (upon con- 
viction before two justices) may be further ordered to be once or twice 
publicly or privately whipped. 

54. Malicious Damage in General. — By 7 & 8 Geo. lY. c. 30, 
^ 24, if any person shall wilfully and maliciously commit any damage, 
injury, or spoil to or upon any real or personal property whatever, 
either of a public or private nature, for which no remedy or punishment 
is hereinbefore provided, every such person, being convicted thereof 
before a justice of the peaCe, shall forfeit and pay such sum of money 
as shall appear to the justice to be a reasonable con)pensation for the 
damage, injury, or spoil so committed, not exceeding the sum of 61 . ; 
which sum of money shall, in the case of private property, be paid to 
the party aggrieved, except where such party shall have been examined 
in proof of the offence, and in such case, or in the case of property of a 
public nature or wherein any public right is concerned, the money shall 
be applied in such manner as every penalty imposed by a justice of the 
peace under this act is hereinafter directed to be auplied, &c. Provided 
always, that nothing herein contained shall extMid to any case where 
the party trespassing acted under a fair and reasonable supposition that 
he had a right to do the act complained of, nor to any trespass, not 
being wilful and malicious, committed in hunting, fishing, or in the 
pursuit of game ; but every such trespass shall be punishable in the 
same manner as before the passing of this act. 

55. Injuries to Works of Art. — By 8 & 9 Vic. c. 44, every 
person who shall unlawfully and maliciously destroy or damage any 
thing kept for the purpose of art, science, or literature, or as an object 
of curiosity, in any museum, gallery, cabinet, library, or other reposi- 
tory which is open for the admission of the public or of any 
considerable numl^r of persona to view the same, either by permission 
of the proprietor or by payment of money, or any picture, statue, 
monument, or painted glass in any church or chapel or other place of 
religious worship, or any statue or monument exposed to public view, 
shall be guilty of a misdemeanor, and liable to imprisonment for not 
exceeding six months, and, if a male, to be put to hard labour, or be* 
once, twice, or thrice privately whipped. The right of persons to 
recover damages is not affected by this act. 

56. Injuries to Person or Property by Fire or Explosive 
OR Destructive Substances. — By 9 & 10 Vic. c. 25, whoever shall 
unlawfully and maliciously, by the explosion of gunpowder or other 
explosive substance, destroy, throw down, or damage the whole or 
any part of any dwelling-house, any person being therein f or destroy 
or damage any building with intent to murder any person, or whereby 
the life of any person shall be endangered ; or burn, or maim, or dis^ 
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iBeare^ disable, or do any grievous bodily harm to any person ; or 
who shall unlawfully and maliciously cause any gunpowder or other 
explosive substance to explode, or send or deliver to or cause to be 
taken or received by any person any explosive substance or any other 
dangerous or noxious thing, or cast or throw at or upon or other- 
wise apply to any person any corrosive fluid or other destructive or 
explosive substance, with intent in any of these cases to burn, maim, 
disfigure, or disable any person, or to do some grievous bodily harm 
to any person, although no bodily injury be effected, shall be guilty of 
felony, and liable to be transported beyond the seas for life, or not less 
than fifteen years, or imprisoned for not exceeding three years. 

And whoever shall unlawfully and maliciously place or throw in, 
into, upon, against, or near any building or vessel, any gunpowder or 
other explosive substance, with intent to^do any bodily damage to any 
person, or to destroy or damage any building or vessel, or any machi- 
nery, working tools, fixtures, goods, or chattels, shall, whether or not any 
injury is effected, be guilty of felony, and liable to be transported for not 
exceeding fifteen years, or imprisoned for not exceeding two years. 

And whoever shall unlawfully and maliciously by any overt act 
attempt to set fire to any building, vessel, or mine, or any stack or 
steer, or to any vegetable produce of such kind, and with such intent 
that if the offence were complete the offender would be guilty of felony 
and liable to be transported for life, shall, although the same be not actu- 
ally set on fire, be guilty of felony, and liable to be transported for not 
exceeding fifteen yeWy or imprisoned for not exceeding two years. 

And whoever sh^ knowingly have in his possession, or make or 
manufacture, any gunpowder, explosive substance, or any dangerous 
or noxious thing, or any machine, engine, instrument, or thing, with 
intent to comnnt any offence against this act, shall be guilty of a mis- 
demeanor, and liable to be imprisoned for not exceeding two years. 

Male offenders under the age of eighteen, convicted under this act, or of 
feloniously setting fire to any building, vessel, or mine, or stack or steer, 
are liable, in addition, to be thrice publicly or privately whipoed. 


CHAPTER XIV. 


Foroert is the false making or alteration of any written instrument, 
whereby another may be prejudiced, with intent to defraud. It was 
only a misdemeanor at common law, punishable by fine and imprison- 
ment. But it is the subject of various statutable regulations, by which 
it is made more penal, and amounts in most cases to felony. 

The false making alone, even before publication, is a completion of 
the offence ; for though publication is the usual medium of proof as to 
the fraudulent intent, which is of the essence of forgery, yet that intent 
may be proved by other evidence. And, in most cases, ihe publication 
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of a forged instrument with knowledge of the fact is made by statute a 
substantive offence. 

Forgery may be committed by a false making in one’s own name, or 
in a name wholly fictitious, as well as in the name of another person. 
Thus if a bill payable to J. S. or order get into the hands of another 
person of the same name and he indorse it, it will be forgery. 

So it may be forgery to make use of the name of a person who never 
existed. Thus, counterfeiting a power of attorney as from the daughter 
and administratrix of a seaman to receive his wages, has been held 
forgery, although it appeared upon the trial that the seaman in question 
died childless and unmarried, and consequently that there never was 
such a person as his daughter and administratrix. 

And uttering a note as the note of another, though made in the 
party’s own name, is within the statutes against forgery. 

But if a man draw a bill in a fictitious name by which he has been 
long known, it is not forgery. Or if a person who has for many years been 
known by a name which is not his own, afterwards assumes his real name, 
and in that name draws a bill of exchange, he is not guilty of forgery. 

It is not requisite that the thing forged should, supposing it were 
genuine, have any legal validity. Thus, it has often been determined 
that a bill of exchange, though improperly stamped, or not stamped at 
all, is an instrument on which a forgery may be charged. So a man 
may be convicted of forging a will, though it appear in evidence that 
the pretended testator is then alive. 

But where the legal invalidity of an instrument is apparent on the 
face of it, it seems that its fabrication is no forgeiy; as where a forged 
note is incomplete for want of signature, for in that state it does not 
purport to be a promissory note. And upon this ground, where one 
was convicted for forging a will of land, which was invalid as being 
attested only by two witnesses, the conviction was held by the judges 
on a conference to be improper. 

The instrument forged must so resemble the true instrument which 
it purports to be, as to be capable of deceiving persons using ordinary 
observation. But if the counterfeit be so similar as to have a general 
aptness to deceive, it is sufficient. 

Making a fraudulent insertion, alteration, or erasure in any material 
part of a true instrument, although but in a letter, and even prior to its 
execution by the true party, or the fraudulent application of a true 
signature to a false instrument, or vice versa, are as much forgeries as 
an entire fabricdlion. Changing the figure 2 into the figure 5 in a 
Bank note has been held to be forging and counterfeiting a Bank note. 
So the altering of a banker’s one pound note by substituting the word ten 
for the word one was held to be forgery, though it merely purported to 
be a note for ten pound, and not pounds. 

Though an intent to defraud is of the essence of forgery, yet a special 
intent to defraud any particular person is not requisite ; a general intent 
to defraud is sufficient. So it is immaterial whether any party be ac- 
tually prejudiced or not, provided any party might be prejudiced by it. 

If several combine to forge an instrument, and each executes by him- 
self a distinct part, though they may not be together when the instru- 
ment is completed they are all nevertheless guilty as principals. 

7 I 



1284 Forgery. 

Before the recent consolidation act, the statutes relating to forgery 
were exceedingly numerous; but by the 11 Geo, IV. & 1 Wm. IV, 
c. 66, an attempt was made to improve this complicated branch of 
legislation. This act, which came into operation on the 21st July, 
1830, particularly specified all the offences of this nature which were 
thenceforth to be punished with death, whether relating to forged 
writings or other forged and counterfeit matter, or to false personation, 
false oaths, false entries or other false matters ; and provided that all 
other offences of this description which were by any acts then in force 
punishable with death, but were not in that act so made punishable, 
should thereafter be punished with transportation for life or not less than 
seven years, or with imprisonment, with or without hard labour and so- 
litary confinement, for not more than four nor less than two years. 

The list of capital offences of this nature was again reduced by the 
2&3 Wm. IV, c. 123: in all cases then capital under the above- 
mentioned act, except for forging or uttering forged wills, or powers of 
attorney to receive dividends or transfer stock, the punishment of death 
was commuted to transportation for life; and the 3 & 4 Wm. IV. c. 44 
afterwards provided, that such offenders, previously to their being 
transported, might be imprisoned, with or without hard labour, in the 
common gaol or house of correction, or be confined in the Penitentiary, 
for any term not exceeding four years nor less than one. 

Even in the same session, however, in which that act was passed 
(2& 3 Wm. IV.), as well as subsequently, the number of capital offences 
of this description was again increased. The acts 2 & 3 Wm. I V. 

(for granting annuifts by the Commissioners for the Reduction of the 
National Debt), 2&3 Wm. IV. c. 125 (for the issuing of exchequer 
bills for the relief of Trinidad &c.), the 5 & b Wm. IV, c. 45 (for the 
abolition of slavery), and the 5 & 6 Wm. IV. c. 51 (for granting relief 
to Dominica), severally contained provisions by w'hich the forging of 
certain documents was made punishable with death. 

Now, however, by the 1 Viet. c. 84, the capital punishment is 
removed from all offences of this nature, and the provision of the 
3 & 4 Wm. IV. c. 44, whereby persons punishable by transportation 
for life for these offences wore liable, previously to being trans- 
ported, to be imprisoned for any term not exceeding four years nor less 
than two years, is repealed ; and it is enacted, that if any person shall 
after the passing of that act be convicted of any of the offences therein- 
before mentioned, such person shall not suffer death, or have sentence 
of death awarded against him or her for the same, but shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
life, or any term not less than seven years, or to be imprisoned for any 
term not exceeding four nor less than two years. 

We'shall now proceed to detail the several cases of forgery &c. men- 
tioned in the 11 Geo. IV. & 1 Wm. IV. c. 66, first noticing a few clauses 
having a general application to all the offences described in the act. 

1, As to accessories^ &c. In the case of every felony punishable 
under this act, every principal iii the second degree, and every acces- 
sory before the fact, are punishable in the same manner as the prin- 
cipal in the first degree ; and every accessory after the fact is liable to 
be imorisoned for any term not exceeding two years. 
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As to the 2 )lace and rnode of imprisonment. When imprisonment 
is awarded under the act, the offender may be sentenced to imprison- 
ment, with or without hard labour, in the common gaol or house of 
correction, and also to solitary confinement, at the discretion of the 
court, for any portion of such imprisonment not exceeding one month 
at a time and not exceeding three months in any one year. 

3. The act does not extend to Scotland or Ireland. But, in all cases 
of forging or uttering within the act, if any person shall in England 
forge, utter, See, (in whatever place out of England the writing &c. 
may purport to be made, or in whatever language expressed) the offence 
shall be punishable as if the writing Sue, had purported to be made in 
England ; and if the person shall m England forge, utter, &c. any 
bill of exchange or promissory note, or any indorsement or assignment 
thereof, or any acceptance of a bill of exchange, or any undertaking, 
warrant, or order for the payment of money, or any deed, bond, or writing 
obligatory for the payment of money (in whatever place out of Eng^ 
land the money payable thereby may purport to be payable, and in 
whatever language the same may be expressed, and whether the same 
be or be not under seal), the offence shall be punishable as if the money 
had been payable or purported to be payable in England. 

The following are the specific cases of forgery provided for by the 
11 Geo. IV. & 1 Wm. IV. c.66:— 

1. Forging the Seals &c. — By sect. 2, to forge or counterfeit, 
or utter knowing the same to be forged or counterfeited, the great seal 
of the United Kingdom, her ma jesty’s privy seal, any privy signet of her 
majesty, her majesty’s royal sign manual, the sea||^ of Scotland, or the 
great or privy seal of Ireland, is high treason, and >vas punishable with 
death. The capital punishment w’as removed by the2 & 3 Wm. IV. 
c. 123, see supi^a ; and now, by the 1 Viet. c. 84, these offences are 
punishable by transportation for life or not less than seven years, or 
imprisonment for not exceeding four nor less than twm years. 

2. Forging Exchequer Bills, Bank Notes, Bills of Ex- 
change, Promissory Notes, &;c. — By sect. 3, to forge or alter, or to 
utter knowing the same to be forged or altered, any Exchequer bill or 
debenture, or any East India bond, or any Bank note or bill, or Bank 
post bill, or any bill of exchange or promissory note for the payment 
of money, or any indorsement on or assignment of any of the aforesaid 
instruments, or an acceptance of a bill of exchange, or any undertaking, 
warrant, or order for the payment of money, with intent in any of the 
cases aforesaid to defraud any person whatsoever, is felony, and was 
punishable with death. The capital punishment was removed by the 
2 & 3 Wm. IV. c. 123, see supra; and now, by the 1 Viet. c. 84, these 
offences are punishable by transportation for life or not less than seven 
years, or imprisonment for not exceeding four nor less than two years. 

3. Forging Wills. — And, by the same section, to forge or alter, 
or offer, utter, dispose of, or put off, knowing the same to be forged 
or altered, any will, testament, codicil, or testamentary writing, with 
intent to defraud any body corporate or person whatever, or to j»ro- 
cure, aid, or assist in any of the said offences, is felony, and was 
punishable wdth death until the passing of the 1 Viet. c. 84; but 
now, by that act, by transportation for life or not less than seven years, 
or imprisonment for not exceeding four nor less limn two years. 
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And by sect. 4 it is provided, that where by any act in force an} 
person is liable to the punishment of death for forging or altering, or 
uttering knowing the same to be foiled or altered, any instriiment or 
writing designated in such act by any special name or description, and 
the same is in law a will, testament, codicil, or testamentary writing, 
or a bill of exchange or a promissory note, or an indorsement or assign- 
ment of a bill of exchange or promissory note, or an acceptance of a bill 
of exchange, or an undertaking, warrant, or order for the payment of mo- 
ney, within the meaning of this act, the person so forging or uttering may 
be indicted as an offender against this act, and punished accordingly. 

4. Making False Entries in the Bank Books &c. — By sect. 5, 
wilfully to make any false entry in or alter any word or figure in any 
of the books of the Bank of England or of the South Sea Company, in 
which the accounts of the owners of stock, annuities, or other public 
funds transferable at the Bank of England or South Sea House are 
kept, or in any manner wilfully to falsify such accounts, with intent in 
any of the cases aforesaid to defraud any person, is felony, and was 
punishable with death. The capital punishment was removed by the 
2 & 3 Wm. IV. c. 123, see supra; and now, by the 1 Viet. c. 84, these 
offences are punishable by transportation for life or not less than seven 
years, or imprisonment for not exceeding four nor less than two years. 

5. Forging Transfers of Stock, &c. — By sect. 0, to forge or 
alter, or utter, knowing the same to be forged or altered, any trynsfer 
of any share or interest of or in any stock, annuity, or other public fund 
transferable at the Bank of England or the South Sea House, or of or 
in the capital stock #>f any body corporate, company, or society esta- 
blished by charter or act of parliament, with intent to defraud any 
person whatsoever, is felony, and was punishable with death. The 
capital punishment was removed by the 2&3 Wm. IV. c. 123, see 
supra ; and now, by the 1 Viet. c. 84, these offences are punishable 
by transportation for life or not less than seven years, or imprisonment 
for not exceeding four nor less than two years. 

6. Forging Powers of Attorney to Transfer Stock or Re- 
ceive Dividends. — And, by the same section, to forge or alter, or to 
utter knowing the same to be forged or uttered, any power of attorney 
or other authority to transfer any share or interest of or in any stock, 
annuity, or other public fund which now is or hereafter may be trans- 
ferable at the Bank of England or the South Sea House or the Bank 
of Ireland, or to receive any dividend payable in respect of any such 
share or interest, with intent to defraud any body corporate or person 
whatsoever, or to procure, aid, or assist in any of the said offences, is 
felony, and continued punishable with death until the passing of the 
1 Viet. c. 84 ; but now, by that act, by transportation for life or not 
less than seven years, or imprisonment for not exceeding four nor less 
than two years. 

7. Transferring Stock by means of False Personation. — 
By sect. 7, falsely and deceitfully to personate the owner of any such 
share, interest, or dividend, and thereby transfer any share or in- 
terest belonging to such owner, or thereby receive any money due to 
such owner, is felony, and was punishable with death. The capital 
punishment was removed by the 2 & 3 Wm. IV. c. 123, see supra; 
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and now, by 1 Viet. c. 84, these offences arc punishable by traiispoi t- 
ation for life or not less than seven years, or imprisonment for not ex- 
ceeding four nor less than two years. 

8. False Personation. — And, by the same section, falsely and de- 
ceitfully to personate the owner of any such share or interest or dividend 
as aforesaid, and thereby endeavour to transfer any such share or in- 
terest or receive any money due to any such owner, is felony, punishable 
by transportation for life or for not less than seven years, or by 
imprisonment for not exceeding four years nor less than two. 

And by 5 Geo. IV. c. 107, § 5, personating a soldier, seaman, &c. 
in Order fraudulently to receive the wages due to him, is a misdemeanor, 
punishable with transportation for life or any term not less than seven 
years, or imprisonment, with or without hard labour, in the common 
gaol or house of correction, for not exceeding seven years. 

9. Forging the Attestation to Powers for Transferring 
Stock or Receiving Dividends. — By 11 Geo. IV. & 1 Wm. IV. c. 66, 
to forge the name or handwriting of any person as or purporting to be 
a witness attesting the execution of any power of attorney or other 
authority to transfer any share or interest of or in any such stock, an- 
nuity, public fund, or capital stock as is hereinbefore mentioned, or to 
receive any dividend payable in respect of any such share or interest, 
or to utter any such power of attorney or other authority with the 
name or handwriting of any person forged thereon as an attesting wit- 
ness, knowing the same to be forged, is felony, punishable, at the dis- 
cretion of the court, by transportation for seven years, or imprisonment 
for not exceeding two years nor less than one year. 

10. Making False Dividend Warrants. — Any clerk, officer, or 
other person employed or intrusted by the Bank of England or the 
South Sea Company knowingly making out or delivering any dividend 
w arrant for a greater or less amount than is due, with intent to defraud 
any person, is guilty of felony, and may be transported for seven years 
or imprisoned for not exceeding two years nor less than one year. 

11. Forging Deeds, Court Rolls, Receipts, Orders, &:c. — To 
forge or alter, or to utter knowing the same to be forged or altered, 
any deed, bond, or writing obligatory, or any court roll, or copy of a 
court roll relating to any copyhold or customary estate, or any acquit- 
tance or receipt cither for money or goods, or any accountable receipt 
either for money or goods, or for any note, bill, or other security for 
payment of money, or any warrant, order, or request for the delivery 
or transfer of goods, or for the delivery of any note, bill, or other se- 
curity for payment of money, with intent to defraud any person, is 
felony, punishable at the discretion of the court, by transportation for 
life or not less than seven years, or by imprisonment for not ex- 
ceeding four nor loss than tw o years. 

12. Fraudulently Acknowledging Recognizances, &c. — To 
acknowledge any recognizance or bail in the name of any other person 
not privy or consenting to the same, before any court, judge, &c., 
whether such recognizance or hail be or be not filed ; or, in the name 
of any other person not privy or consenting to the same, to acknow- 
ledge any fine, recovery, cognovit actionem, or judgment, or any deed 
to be enrolled, is felony, punishable by transportation for life or not 
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less than seven years, or by imprisonment for not exceeding tour r or 
less than two years. 

13. Forged Bank Notes. — To purchase or receive, or, without law- 
ful excuse, the proof whereof shall lie upon the party accused, to have 
in possession any forged Bank note. Bank bill of exchange, or Bank 
post bill, or any blanks thereof respectively, knowing the same to be 
forged, is felony, punishable by transportation for fourteen years. 

14. Frames or Moulds for making Bank Paper. — Without 
proper authority (to be proved by the party accused) to make or use, 
or, without lawful excuse, knowingly to have in possession, any frame, 
mould, or instrument for making paper with the words ‘‘ Bank of Eng- 
land’^ visible in the substance thereof, or for making paper with curved 
or waving bar lines, or with the laying wire lines in a waving or curved 
shape, or with any number, sum, or amount expressed in a word or 
words in Roman letters visible in the substance thereof ; or to manu- 
facture, use, sell, expose to sale, utter, or dispose of, or knowingly to 
have in possession, any such paper as aforesaid ; or by any art or con- 
trivance to cause the words ‘‘ Bank of England’’ to appear visible in 
the substance of any paper, or to cause the numerical sum or amount 
of any Bank note &:c. in a word or words in Roman letters to appear 
visible in the substance of the paper whereon the same shall be written 
or printed, is felony, punishable by transportation for fourteen years. 

But nothing herein is to prevent any person from issuing any bill of 
exchange or promissory note having the amount expressed in guineas 
or in a numerical figure denoting the amount in pounds sterling ap- 
pearing visible in the substance of the paper, nor to prevent any per- 
son from making, using, or selling any paper having waving or curved 
lines or other devices in the nature of water-marks, not being bar lines 
or laying wire lines, provided they are not so contrived as to form the 
groundwork or texture of the paper, or to resemble the waving or 
curved laying wire lines or bar lines or the w^ater-marks of the paper 
used by the Bank of England. 

15. Engraving Plates &c. for Bank Notes &c. — Without 
authority, to engrave or in anywise make upon any plate whatever, or 
upon any wood, stone, or other material, any promissory note or bill of 
exchange purporting to be a Bank note, Bank bill of exchange, or 
Bank post bill, or any part thereof, or to use such plate &c. or any 
other instrument or device for making or printing any Bank Rote &c. ; 
or, without lawful excuse, knowingly to have in possession any such plate 
&c. ; or, without authority, knowingly to offer, utter, dispose of, or put 
off any paper upon which any Bank note &c. is made or printed ; or, 
without lawful excuse, knowingly to have in possession any such paper, 
is felony, punishable by transportation for the term of fourteen years. 

Without proper authority, to engrave or in anywise make upon any 
wood, stone, or other material, any word, number, figure, character, or 
ornament, the impression from which shall resemble or apparently be 
intended to resemble any part of a Bank note. Bank bill of exchange, 
or Bank post bill, or to use any such plate &c. or any other instrument 
or device for making upon paper or other material any such impression ; 
or, without law^ful excuse, knowingly to have in possession any such 
plate &c. ; or knowingly to utter, dispose of, or put off any paper or 
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other material upon which there shall be an impression of any such 
matter as aforesaid ; or knowingly to have such in possession, is felony, 
punishable by transportation for fourteen years. § 16. 

16. Forging &c. the Plates or Paper of other Bankers. — 
Without proper authority to make or use any frame, mould, or instru- 
ment for the manufacture of paper with the name or firm of any bankers 
(other than the Bank of England) appearing visible in the substance 
thereof, or to have in possession any such frame, mould, or instrument ; 
or to manufacture, use, sell, expose to sale, utter, or dispose of, or 
knowingly to have in possession, any such paper ; or to cause the name or 
firm of any such bankers to appear visible in the substance of the paper 
upon which the same shall be written or printed, is felony, punishable 
by transportation for not exceeding fourteen noi less than seven years, 
or imprisonment for not exceeding three years nor loss than one year. 

To engrave or in anywise make upon any plate, or upon any wood, 
stone, or other material, any bill of exchange or promissory note for 
the payment of money, or any part thereof, purporting to be the bill or 
note of any persons, body corporate, or company carrying on the 
business of bankers (other than the Bank of England) ; or to engrave 
or make upon any plate &c. any words resembling any subscription to 
any such bill of exchange or promissory note; or to use or knowingly 
have in possession any plate &c. upon which any such bill or note, or 
part thereof, or any words resembling such subscription, shall be en- 
graved or made ; or knowingly to offer, utter, dispose of, or put off, or 
to have in possession any paper upon which any part of such bill or 
note, or any words resembling any such subscription, shall be made or 
printed, is felony, punishable with transportation for not exceeding 
fourteen nor less than seven years, or imprisonment for not exceeding 
three years nor less than one year. 

To engrave or make upon any plate &c. any bill of exchange, pro- 
missory note, undertaking, or order for payment of money, or any part 
of such, (in whatever language the same be expressed, and whether the 
same be or be not intended to be under seal) purporting to be the bill 
&c. of any foreign prince or state, or of any body corporate &c. recog- 
nized by any foreign prince or state, or of any person or company of 
persons resident in any country not under the dominion of her majesty 
(without the authority of such foreign prince &c., the proof of which 
shall lie on the party accused) ; or to use or knowingly have in posses- 
sion any such plate &c. ; or knowingly to offer, utter, dispose of, or put 
off, or knowingly to have in possession, any paper upon w hich any part 
of such foreign bill &c. shall be made or printed, is felony, punishable 
by transportation for not exceeding fourteen nor less than seven years, 
or imprisonment for not exceeding three years nor less than one year. 

17. Forgeries as to Registers of Baptisms, Marriages, or 
Burials, and Marriage Licences. — Knowingly and wilfully to insert, 
or cause or permit to be inserted, in any parish register of baptisms, mar- 
riages, or burials, any false entry of any matter relating to any baptism, 
marriage, or burial, or to forge or alter any entry in any such register ; 
or to utter any writing as a copy of an entry, knowing such writing to be 
false, forged, or altered ; or wilfully to destroy, deface, or injure, or 
cause or permit to be destroyed, defaced, or injured, any such register, 
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or any part thereof; or to forge or alter, or utter knowing the same 
to be forged or altered, any licence of marriage, is felony*, punishable 
by transportation for life or not less than seven years, or imprisonment 
for not exceeding four nor less than two years. 

But any rector &c. who, on discovery of any error in the register of 
any baptism kc. by him solemnized, shall, within one calendar month, 
correct the same in the manner in the act described, is exempted 
from the penalties. 

Knowingly and wilfully to insert, or cause or permit to be inserted, 
in any copy of any parish register to be transmitted to the registrar of 
the diocese, any false entry relating to any baptism, marriage, or burial, 
or to forge or alter, or utter knowing the same to be forged or altered, 
any copy of any such register, or knowingly and wilfully to sign or 
verify a false copy knowing the same to be false, is felony, punishable 
by transportation for seven years, or imprisonment for not exceeding 
two years nor less than one year. 

Besides the 11 Geo. IV. & 1 Wm. IV. c. 66, there remain in force 
the following statutes relative to forgery in particular cases : — 

Forging a memorial or certificate of registry of lands in Yorkshire or Middlesex. 
2& 3 Anne, c.4, § 19 ; 5 & 6 Anne, o. 18, § 8 ; 7 Anne, c. 20, § 15 ; 8 G«o. II. c. 6, § 21. 

Forging the assay marks on gold and silver plate. 13 Geo. III. c. 59, § 2 ; 38 Geo. III. 
c. 69, § 7 ; 24 Geo. III. sess. 2, c.50, § 16. 

Forging the stamps on plate, playing cards, newspapers, &c. 52 Geo. III. c-143, § 7,8; 
55 Geo. III. c. 184, §7, and c. 185, § 6,7. 

Forging the stamp denoting the duty to have been paid on paper, pasteboard, &.c. 
2&3 Vict. c.23,§42. 

Forging the stamp on linens, calicoes, stuffs. 10 Anne, c. 19, § 97 ; 13 Geo. III. c. 56, 
§5; 33 Geo. III. c.l43,§7. 

Forging the stamp on cambrics &c. 4 Geo. III. c. 37, § 15. 

Forging a hawker^s licence. 50 Geo. III. c.41, § 18. 

Forging debentures or certificates for payment or return of money, reqmred by statutes 
relating to the customs or excise. 52 Geo. III. c. 143, § 10. 

Forging declamtion of return of insurance. 54 Geo. III. c. 133, § 10. 

Forging the name of the registrar of the court of admiralty or the Bank receipts for 
suitors’ money. 53 Geo. III. c. 151 , § 12. 

Forging the hand of the accountant genend, registrar, &c. of the Court of Chancery, or 
the cashier of the Bank, to any instrument relating to suitors’ money. 12 Goo. I. c. 32, § 9. 

Forging the hand of the accountant-general of the Exchequer. 1 Geo. IV. c. 35. 

Forging the hand of the receiver-general of the excise, or excise comptroller of cash, or 
other person duly authorized, to any draft &c. upon the Bank of England. 7 & 8 Geo. IV. 
c.53, §56. 

Forging the hand of the receiver-general or comiftroller-general of the customs, or any 
person acting for them, to any draft &c. upon the Bank. 3 & 4 Wm. IV. c. 51. 

Forging the hand of the receiver-genera! of the stamp duties, or of his clerk, or of the 
commissioners of stamps, to any draft &c. on the Bank. 46 Geo. III. c. 76, § 9. 

Forging the hand of the treasurer or other signing or vouching officer of the navy to any 
paper whereby her majesty’s naval treasure may be disposed of. 1 Geo. I. st. 2, c. 25, § 6. 

Forging the handwriting of the treasurer of the ordnance &c. to any draft &c. on the 
Bank. 46 Geo. III. c. 45, § 9. 

Forging the hand of the receiver-general of the post-office &c. to any draft &c. on the 
Bank. 7 Wm. IV. & 1 Viet. c. 36, § 33. 

Forging the hand of the affiutant-general of the volunteer and local militia &c. to any 
draft &c. on the Bank. 54 Geo. III. c. 151, § 16. 

Forging the hand of the surveyor general of the woods and forests, &c. to any draft &c. 
on the Bank. 46 Geo. III. c. 142^ § 14. 

Forging the marking or handwriting of the receiver-general of the prefixes upon any 
writ of covenant. 52 Geo. III. c. 143, § 5. 

Forging any contract, certificate, receipt, &c. relating to the redemption of the land tax. 
52 Geo. III. c.l43,§6. 

Forging any letter of attorney, order, assignment, last will, &c., in order to receive the 
pay or prize money of any officer, seaman, or marine. 57 Geo. III. c. 127, § 4. 

Forging any letter of attorney, order, last will, &c. in order to receive money due on 
account of any out-pension granted by Greenwich Hospital. 54 Geo. III. c. 113, § 6. 
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Forging bills &c. of officers of the navy for their hal^■-pa3^ 56 Geo. III. c. 101, § 4 . 

Forging the name of any officer of the navy entitled to allowance on the compassionati 
list, or ofanymarine officer or marine entitled to half-pay, or of any officer’s widow entitled 
to pension, to any remittance, bill, certificate, voucher, or receipt in relation to the same. 
49 Geo. III. c. 45, § 10, 1 1 ; 7 & 8 (^ 0 . IV. c. 8. 

Forging the si^ature of a parish minister to a certificate to obtain probate of a seaman’s 
will or administration to him. 55 Geo. III. c. 60, § 31. 

Forging seamen’s remittance bills. 1 & 2 Geo. TV. c. 49, § 2. 

Forging receipts or certificates of annuity for military and naval pensions. 3 Geo. IV. 
c.51,§l5. 

Forging a receipt or warrant of the South Sea Company for subscriptions. 6 Geo. I . c. 1 1 . 

Forging Mediterranean passes. 4 Geo. 11. c. 18, § 1. 

Forging a shipping licence. 47 Geo. III. sess, 2, c. 66, § 26. 

Forging quarantine certificates. 6 Geo. IV. c. 78, § 25. 

Forging certificates required by the act for the abolition of the slave trade. 5 Geo, IV. 
c.ll3.§ 10. 

Making or uttering a false certificate of a previous conviction. 7 & 8 Geo. IV. 
c.28,§ 11. • 

Forging the seal of the General Register Office, or making false entries in any register 
book of births, marriages, or deaths, or giving false certificates. 6 & 7 Wm. IV. c. 86, § 43. 

Forging any declaration, warrant, order, or other instrument under the 2 & 3 Wm. IV. 
C.59, relating to annuities granted by the Commiasioners for the Reduction of the National 
Debt ; or under the 2 & 3 Wm. IV, c. 125, or 5 & 6 Wm. IV. c.51, for the issue of exche- 
quer bills for the relief of Trinidad, Dominica, &c. 

All offences of forging or uttering, whether indictable at common 
law or by any statute, may be dealt with, indicted, tried, and punished, 
and laid and charged to have been committed, in any county or place 
in which the offender shall be apprehended or be in custody. 11 Geo. IV. 
& 1 Wm. IV. c. 66, § 24. 

By 9 Geo. IV. c. 32, § 2, no person shall he deemed an incompetent 
witness, on any prosecution for forging or uttering, by reason of any 
interest which he may have in respect of the instrument forged. 


CHAPTER XV. 

®Dutt0 Of a Criminal Suristriction^ 

1. The High Court of Parliament is the supreme court of the 
kingdom. One mode of proceeding in this court is by impeachment 
before the House of Lords on the part of the House of Commoivs. 

The articles of impeachment are a kind of bill of indictment found 
by the House of Commons and afterwards tried by the Lords. 

A commoner may be impeached for high misdemeanors, but there is 
a doubt whether he can be impeached for felony. But a peer may be 
impeached for any crime. 

By 12 & 13 Wm. III. c. 2, no pardon under the great seal shall be 
pleadable to an impeachment by the Commons of Great Britain in 
parliament. But it is not understood by that enactment, that, after 
the impeachment has been heard and determined, the queen is re- 
strained from pardoning. 

Another mode of criminal proceeding in the court of parliament 
occurs when a peer is indicted for treason or felony, or misprision of 
either, in the Queen^s Bench or at the assizes before the justices of oyer 
and terminer; the course being in that case to remove the indictment 
by certiorari into the court of parliament, to be there determined. 

7 K 
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The pj'ivilege of being thus tried in parliament depends upon no- 
bility rather than a seat in the house, and may tlierefore be claimed, 
since the Union, by Scotch and Irish peers not members of the House 
of Lords, by the queen consort or dowager, by all peeresses by birth, and 
by peeresses by marriage also, unless they have disparaged themselves 
by taking a commoner for their second husband. 

For the greater regularity and dignity of the proceedings, a lord 
high steward is appointed as speaker pro temperre, or chairman of the 
court, but he is not properly the judge. The collective body of the 
peers are the judges both of law and fact, and the high steward has a 
vote with the rest in riglit of his peerage. 

By 7 Wm. III. c. 3, § II, upon all trials of peers for treason or 
misprision, all the peers who have a right to sit and vote in pttrliament 
shall be summoned at least twenty days before such trial to appear 
and vote therein ; and every lord appearing shall vote in the trial of 
such peer, first taking the oaths of allegiance and supremacy, and sub- 
scribing the declaration against popery. 

There is no instance of the bishops sitting in the court of parliament 
on trial for capital offences, whether the proceedings be by impeachment 
or on an indictment. The usual practice is for them to withdraw 
voluntarily after entering a protest, declaring their right to stay. It 
seems to be agreed, however, that a bishop has a right to be tried by 
this court in like manner and in the same cases as a peer. 

2. The Court of the Lord High Steward. — This is a court 
instituted for the trial of peers indicted for treason or felony, or for 
misprision of either. Properly sj>eaking, the court of the lord high 
steward exists only during the recess of parliament, for in the session 
of parliament the trial is always m the court of parliament. There is 
this difference between this court and the court of parliament, that 
here the lord high steward is sole judge of matters of law, as the lords 
triors are matters of fact, and he has no right to vote. 

The proceeding is upon indictment in the Queen’s Bench or at the 
assizes, which, when found, is removable by certiorari into this court, in 
the manner before described in the case of the court of parliament. 
For the purpose of receiving and trying the indictment, the queen 
creates a lord high steward pro hac vice, by commission under the 
great seal. And the lord high steward directs a precept to a serJeant 
at arms to summon the lords to attend and try the indicted peer. 

The 7 Win. III. c. 3 (above cited), as to the manner of summoning 
the peers in cases of treason or misprision, applies to this court as well 
as to the court of parliament. 

On trials of peers for other felonies, the number of peers to be sum- 
moned does not appear to be regulated by law, except that it is the 
course to summon not less than twenty-three. 

The decision is by a majority; but a majority cannot convict unless 
it consists of twelve or more. 

No bishop can be summoned to the court of the lord high steward. 
Nor have the bishops the privilege of being tried there. 

3. The Court of Queen’s Bench, as already observed, is divided 
into a crown side and a plea side. On the crown side it takes cogni- 
zance of all criminal causes. And the judges of this court are the 
supreme coroners of the kingdom. 
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All oflences committed in Middlesex, where the court sits, may be 
originally prosecuted in this court by indictment herein ; and misde- 
meanors committed in any county in England may be prosecuted 
herein by information^ filed by the attorney-general ex officio^ or at the 
instance of a private individual prosecuting in the Crown Office by 
leave of the court. And, by different acts of parliament, some offences 
committed out of the kingdom are here cognizable. 

Indictments from all inferior courts may be removed into the Queen’s 
Bench by certiorari. 

All indictments in the Queen’s Bench, whether originally instituted 
here or removed by certiorari, and all informations here, are tried in 
this court, either at bar, or at nisi prius by a jury of the county where 
the indictment is found, 

4. The Court of Chivalry has now fallen into entire disuse. It 
was held before the lord high constable of England jointly with the earl 
marshal, and had jurisdiction over pleas of life and member, arising in 
matters of arms and deeds of war, as well out of the realm as within it. 

5. The High Court of Admiralty, held before the lord high 
admiral of England, or his deputy, styled the J udge of the Admiralty, 
was a court of criminal, as we have seen that it is a court of civil 
jurisdiction, and had the sole cognizance of all crimes and offences 
committed cither upon the sea or on the coasts out of the body of any 
county ; and, by 15 Ric. II. c. 3, might, concurrently with the courts 
of common law, hold pleas of ‘‘death and mayhem happening in great 
ships in the main stream of great rivers, below the bridges next the sea.” 

But, as it was contrary to the genius of our constitution that this 
court should intermeddle with criminal matters, by reason of its pro- 
ceeding without the intervention of a jury, according to the coui'se of 
tb(i civil law, it was enacted by 28 Hen. VIII. c. 15, that all treasonSy 
felonies, robberies, murders, and confederacies committed upon the 
sea, or in any haven, creek, or place where the admiral has jurisdic- 
tion, should thenceforth be inquired of and tried in such places in the 
realm as should be limited by the king’s commission, by a grand and 
petty jury of the shire, in like form as if done on land, and according 
to the course of the common law; such commission to be under the 
gr(iat seal, and directed to the admiral or his deputy, and '‘three or 
four such other substantial persons ” as should be named by the lord 
chancellor. The 39 Geo. III. c. 37 extended the provisions of the 
28 Hen. VIII . to all offences committed within the admiralty jurisdiction, 
and declared that they should be deemed offences of the same nature and 
liable to the same punishment as if committed on shore, and that they 
might be tried as appointed by the 28 Hen. VIII. c. 15. Under these 
statutes all offences perpetrated within the limits of the admiralty 
jurisdiction were tried by special commission as above stated, according 
to the course of the common law, and not, as before, in the Court of Ad- 
miralty in a course conformed to the civil law. Among the commis- 
sioners appointed were always two common-law judges, who, in effect, 
tried the prisoners, the judge of the admiralty presiding. The court 
so constituted was called the Admiralty Sessions; and, under the 45 
Geo. III. c. 72, a session was held twice a year at the Old Bailey. 

But now, by 4 & 5 Win. IV. c. 36, the Central Criminal Court 
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established by that act is authorized to try such offences. The 22d 
section, reciting that it is expedient that persons charged with certain 
offences committed on the high seas and other places within the juris- 
diction of the Admiralty should speedily be brought to trial, enacts, 
that it shall be lawful for the justices and judges of oyer and terminer 
and gaol delivery appointed by the commissions issued under the autho- 
rity of that act, or any two or more of them, to inquire of, hear, and 
determine any offences committed or alleged to have been committed on 
the high seas and other places within the jurisdiction of the admiralty 
of England, and to deliver the gaol of Newgate of any persons detained 
therein for any offences alleged to have been committed upon the high 
seas aforesaid within the jurisdiction of the admiralty of England . 

And by 7 & 8 Vic. c. 2, in every county ^ courts of oyer and terminer 
or gaol delivery are now empowered to try offences committed upon 
the high seas and other places within the jurisdiction of the admiralty ; 
and the justices of peace before whom informations of such offences 
are taken may commit the offenders to the same prison, and they are 
to be arraigned, tried, and sentenced in the same manner as Tf the 
offence had been committed within the county. 

By 46 Geo. III. c. 54, all piracies and other offences committed 
w ithin the jurisdiction of tlie admiralty may be determined according 
to the common law, in any of her majesty’s islands or dominions &c., 
under the queen’s commission, directed to four or more discreet persons, 
in like manner as under a commission by virtue of 28 Hen. VIII. c. 15, 
and shall be punished in like manner. 

The 7 & 8 Geo. IV. c. 29 (Larceny Act), the 7 & 8 Geo. TV. c. 30 
(Malicious Injuries Aei), the 9 Geo. IV. c. 31 (Offences against the 
Person Act) the 11 Geo. IV & 1 Wm. IV. c. 66 (Forgeries Act), the 
2 Wm, IV. c. 34 (Coining Act), and the recent acts for the amelioration 
of the criminal law, 1 Viet. cc. 85 to 89, severally provide that offences 
punishable under those acts, if committed within the admiralty jurisdic- 
tion, shall be dealt with as any other offence committed within that 
jurisdiction. 

6, 7. The Courts of Oyer and Terminer, and of General 
Gaol Delivery, at the Assizes. — ^The judges, at the assizes, sit by 
virtue of five several authorities: the commission of assize, and its at- 
tendant jurisdiction of nisi prius, (which arc principally of a civil 
nature), the commission of the peace, the commission of oyer and ter- 
miner, and the commission of general gaol delivery. 

The Commission of Oyer and Terminer is under the great seal, and 
directed to the lord chancellor, lord president of the council, lord privy 
seal, several noblemen, two judges of the courts at Westminster, queen’s 
counsel, serjeants, and associates, or any two of them. But the judges, 
queen’s counsel or serjeants, only, are of the quorum, so that the rest 
cannot act without the presence of one of them ; and there must be four 
of the persons named in the commission present. 

There can be no proceedings under the commission of oyer and ter- 
miner, except on an indictment found at the same assizes ; for they must 
first “inquire” (in the words of the commission) by means of the 
grand jury, before they are em powdered to “hear and determine” by 
the help of a petty jury. But under this commission persons may be 
tried whether they be in gaol or at largo. 



Courts of' Criminal Jurisdiction. 1^45 

The Commission of General Gaol Delivery is directed to the judges^ 
Serjeants, queen’s counsel, and clerk of assize and associates, consti- 
tuting them the queen’s justices, and commanding them, or any four, 
three, or two of them (of which number there must be one at least of the 
judges, queen’s counsel, and serjeants specified) to deliver the gaol at 
a particular town of the prisoners therein, tinder this commission 
the justices cannot, except in some special cases, try any person who is 
not m custody, actual or constructive. A person admitted to bail is in 
constructive custody. 

The justices of gaol delivery may proceed, upon any indictment of 
felony or trespass found before other justices, against any person in the 
gaol, and not determined, as well as upon an indictment found before 
themselves. They may discharge not only prisoners acquitted, but 
also those against whom, upon oroclamation made, no evidence shall 
appear to indict them. 

By 14 Geo. III. c. 20, persons charged with felony or other crime 
before any court having criminal jurisdiction in England and Wales, and 
against whom no indictment shall be found, or who on trial shall be ac- 
quitted, or who shall be discharged by proclamation for want of prose- 
cution, shall be immediately set at large without payment of any fee. 

By 3 Geo. IV. c. 10, it is provided, that where commissions shall 
not be opened and read in the presence of one of the quorum commis- 
sioners at any place specified on the day named therein, the same may 
be opened and read on the following day, or if such following day shall 
be Sunday or other day of public rest, then on the succeeding day ; 
and that where commissions are opened pursuant to the provisions of 
that act, the cause of delay shall be certified by such quorum commis- 
sioner to the lord chancellor, and enrolled. 

Under these commissions of oyer and terminer and general gaol deli- 
very, the gaols are generally cleared, and all offenders tried, punished 
or delivered, twice in every year; and on the home circuit three times 
a year. 

On urgent occasions, as of offences demanding immediate inquiry 
and punishment, the queen issues a special or extraordinary commission 
of oyer and terminer and gaol delivery, for the special trial of 
such offences ; upon which the course of proceeding is much the same 
as upon general and ordinary commissions. 

8. The Court of General Quarter Sessions of the Peace. — 
This court is held in every county, riding or division, once in every 
quarter of a year; and the times appointed for holding it arc, by 11 Geo. 
IV. & 1 Wm. IV. c. 70, § 35, in the first week after the 11th October, 
28th December, 31st March, and 24th June respectively. 

It is held before two or more justices of the peace, one of whom 
must be of the quorum. It owes its jurisdiction, so far as respects 
indictments, to 18 Edw. III. c. 2, and 34 Edw. III. c. 1. 

There are some matters which particularly belong to this jurisdiction 
and ought to be prosecuted at the sessions; such as offences relating to 
game, highways, ale-houses, bastards; settlements and removals of 
the poor, vagrants, servants’ wages, and apprentices. 

Tne jurisdiction of the court of quarter sessions was formerly more 
extensive than at present, extending in general to all felonies and tres- 
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passes, except treason, forgery at common law, usury, and perjury; 
though murders and other capital felonies, and manslaughter, were 
usually remitted for trial to the assizes. But the 5 & 6 Viet. c. 38, 
reciting that it is expedient that the powers of justices in general and 
quarter sessions of the peace with respect to the trial of offences should 
be better defined, enacts, that neither the justices of the peace for any 
county, riding, division, or liberty, nor the recorder of any borough, 
shall, at any session of the peace, or adjournment thereof, try any 
person or persons for any treason, murder, or capital felony, or for any 
felony which, when committed by a person not previously convicted of 
felony, is punishable by transportation beyond the seas for life, or for 
any of the following offences : — 

J. Misprision of Treason. 

2. Offences against the Queen’s title, prerogative, person, or government, or against eitlicr 

House of Parliament. 

3. Offences subject to the penalties of praemunire. 

4. Blasphemy, and offences against religion. 

B, Administering or taking unlawful oaths. 

6. Perjury, and subornation of perjury. 

7. Making, or suborning any otiier person to make, a false oath, affirmation, or declaration, 

punisriable as perjury or as a misdemeanor. 

3. Forgery. 

9. Unlawfully and maliciously setting fire to crops of corn, grain, or pulse, or to any part 

of a wood, coppice, or plantation of treesy or to any heath, gorse, furze, or fern. 

10. Bigamy, and offences against the laws relatmg to marriage. 

1 1 . Abduction of women and girls. 

12. Endeavouring to conceal the birth of a child. 

13. Offences against any provision of the laws relating to bankrupts and insolvents. 

14. Composing, printing, or publishing blasphemous, seditious, or defamatory libels. 

1.5. Bribery. 

16. Unlawful combinations and conspiracies, except conspiracies or combinations to commit 

any offence which such justices or recorder respectively have or has jurisdiction to 
try when committed by one person. 

1 7. Stealing or fraudulently taking, or injuring or destroying, records or documents be- 

longing to any court of law or equity, or relating to any proceeding therein. 

13. Stealing or fraudulently destro^ung or concealing wills or testamentary papers, or any 
document or written instrument being or containing evidence of the title to any real 
estate, or any interest in lands, tenements, or hereditaments. 

And, by sec. 4, to enlarge the powers of justices of the peace for 
dividing their several courts of sessions of the peace, it is enacted, that 
whenever any court of general or quarter session or adjourned session 
of the peace shall be assembled for the dispatch of business thereunto 
belonging, and there shall be any order of the court in force for the 
appointment of a permanent chairman or deputy chairman of the said 
court, it shall be lawful for the justices then present, if it shall appear 
to them advisable, having regard to the business to be disposed of, to 
appoint two or more justices, one of whom shall be such deputy chair- 
man, to sit apart in some convenient place in or near the court, there 
to hear and determine such business as shall be referred to them, 
whilst others of the justices, one of whom shall be the said chairman, 
are at the same time proceeding in the dispatch of the other business 
of the same court ; and that the proceedings so had by and before the 
justices so sitting apart shall be as good and effectual in the law as if 
the same were had before the court assembled and sitting as usual in 
its ordinary place of sitting, and shall be enrolled and recorded accord- 
ingly ; and the several provisions of the 59 Geo. III. c. 28 (to empower 
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magistrates to divide the court of quarter sessions) sliall^ so far as 
may be, extend and be applicable to the second court so to be holden 
as aforesaid. 

The course of proceeding is sometimes by indictment, and sometimes 
by motion and order thereupon in a summary way. 

In general, and unless otherwise provided by statute, the proceedings 
may be removed into the Queen’s Bench by certiorari^ and be there 
either quashed or confirmed. 

It is a court of record, and its records are kept by an officer called 
the custos rotnlommy who is also a justice of the quorum. He is 
the principal civil officer of the county, and appointed by the royal 
sign-manual ; and he appoints another officer of the court, called the 
clerk of the peace. 

Courts of qiiartei’-sessions are held in most corporation towns, which 
have generally within their respective limits the same authority as 
the sessions of the county. But the corporation justices have no 
jurisdiction in appeals from orders of removal of the poor, which by 
S k 0 Wm. III. c. 30 must be to the sessions of the county. 

Besides the quarter sessions, both in counties and corporation towns, 
Special or Petty Sessions are held before a few justices for dispatch- 
ing sin idler business between the times of the quarter sessions, as for 
passing tlie accounts of parish officers, &c.i 

0. The Siiekifk’s Tourn, and the Court Leet or View of 
Fhank-Pledge. — These are courts of a similar description ; the tourn 
being held before the sheriff, for each respective hundred ; and the 
court leet before the steward of the leet, for some particular hundred, 
lordship, or manor. 

The shcrifl ’s tourn is a court of record, and held twice eveiy year, 
witljin a montli after Easter and Michaelmas, in different parts of the 
county. 

The court leet is also a court of record, held once in the year only, 
within the hundred, lordship, &c. 

All freeholders and commorants are bound to attend the tourn and 
loot ; except persons under twelve and above sixty years of age, clergy- 
men, women, and the queen’s tenants in ancient demesne. 

The constables of common right were formerly chosen and sworn 
in these courts. See ante^ p. 193. 

At the leet, a presentment may be made by the jury of all crimes 
within the jurisdiction ; and this court has power, not only to present, 
but also to punish all trivial misdemeanors, such as common nuisances 
and irregularities in public commons. But no offence is cognizable at 
the leet unless it arose since the holding of the last court. 

The leet has power to receive indictments of felonies at the common 
law, though not felonies by act of parliament, unless specially limited 
thereto. But though the leet may receive indictments for felony, it 
cannot hear and determine them, but must send them to the gaol 
delivery, there to be heard and determined, if the offenders be in cus- 
tody ; and if they are not in custody, the indictment must be removed 
by certiorari into the Queen’s Bench. 

‘ In Middlesex, by 7 & 8 Vic, c. 71, two the sjeneral quarter-sessions ; and an ai- 
scssions of the peace are holden every sistant judge, or permanent chairman, is 
month ; the first sessions in the months of appointed to preside at the trial of all 
January, April, July, and October, being appeals, felonies, and misdemeanors. 
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A presentment in the leet of any offence within the jurisdiction of 
the court, being neither capital nor concerning any freehold, subjects 
the party to a fine or amerciament without any further proceeding, and 
admits of no traverse of the truth of it. But if it touch the party’s free- 
hold, it may be removed into the Queen’s Bench, and there traversed. 

Upon presentment of a nuisance, the steward may either amerce 
the person, and also order him to remove it by such a day, under pain 
of forfeiting a certain sum ; or he may order him to remove it under 
such a pain, without amercing him at all. And, on presentment at 
another court that he hath not removed such nuisance (having had 
notice thereof), the penalty may be recovered by distress or action of 
debt, without any further proceeding. 

A court leet and court baron are usually holden together ; and it 
seems that what is transacted therein in relation to public matters shall 
be applied to the jurisdiction of the court leet, and what is done in 
relation to private matters shall be intended to be done by the court 
baron. 

The tourn and leet are now little used, the business having for the 
most part gradually devolved upon the quarter sessions, which in some 
cases is particularly directed by 1 Edw. IV. c. 2. 

A court leet may be forfeited by misuser or nonuser. 

10. The Court of the Coroner. — This is a court of record 
held before the coroner, to inquire, when any one dies in prison or 
comes to a violent or sudden death, by what manner he came to his 
end. The judges of the Court of Queen’s Bench are coroners virtute 
oMcii. But those before whom this court of the coroner is holden are 
dective coroners, being persons elected into that office in each county 
of England. Their number in each county is usually four, but some- 
times six. 

The proceedings before the coroner must be super visum corporis ; 
and if tne body is not found, the coroner cannot sit. He must also sit 
at the very place where the death happened ; and the inquest must be 
taken within a reasonable time after the death of the party. The 
jury must consist of twelve at least ; and twelve must agree. 

if any be found guilty by this inquest of murder or other homicide, 
the coroner is to commit to prison for further trial, and also to inquire 
concerning their lands, goods, and chattels, which are forfeited thereby. 
Whether homicide is found or not, he must inquire whether any deo- 
dand has accrued to the queen, or to the lord of the franchise, by the 
death. He must certify the whole inquisition to the Court of Queen’s 
Bench, or to the next assizes. 

By 7 Geo. IV. c. 64, § 2, every coroner (upon any inquisition before 
him taken, whereby any person shall be indicted for manslaughter or 
murder, or as an accessory to murder before the fact) shall put in 
writing the evidence given to the jury before him, or as much thereof 
as shall be material, and shall have authority to bind by recognizance 
all such persons as know or declare anything material touching the 
said mandaughter or murder, or the said ofience of being accessory to 
murder, to appear at the next court of oyer and terminer or gaol de- 
livery, or superior criminal court of a county palatine, at which the 
trial is to be, then and there to prosecute or give evidence against the 
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party charged. And every such coroner shall certify and subscribe 
the same evidence, and all such recognizances, and also the inqui- 
sition before him taken, and shall deliver the same to the proper officer 
of the court in which the trial is to be, before or at the opening of the 
court. And, by §5, a coroner neglecting these provisions is liable to 
he fined by the court to which* he ought to liave delivered the 'exami- 
nations, &;c. 

See further, as to the duties of coroner, ante, p. 194. 

11. The Court of the Clerk of the Market. — This is a court 
incident to every fair and market in the kingdom, to punish misde- 
meanors therein, as the Court of Piepoudre is to determine disputes 
as to contracts and other matters of property ; and as the latter is the 
lowest civil court, so this is the most inferior criminal court in the 
kingdom. Its jurisdiction, in that very principal part of it which re- 
spected the suppression of false weights and measures, has been, to a 
great extent, superseded by modern statutes. 

12. The Courts of the Universities. — When an indictment is 
found at the assizes or elsewhere against any scholar of the university 
of Oxford, or other person entitled to its privilege, the vice-chancellor 
may claim the cognizance of it ; and when claimed in due time and 
manner, it ought to be allowed him by the judges of assize. 

When the cognizance is allowed, if the offence be a misdemeanor 
only, it is tried in the court of the chancellor of Oxford by the ordi- 
nary judge. 

But if the offence be treason, felony, or mayhem, then, by charter of 
2 Hen. IV., confirmed by 13 Eliz. c. 29, it is to be tried before the 
high steward of the university, to be nominated by the chancellor of 
the university and approved by the lord chancellor of England. And 
a commission under the great seal issues in such case, authorizing 
the high steward and others to try the indictment then depending, ac- 
cording to the law of the land and the privileges of the university. 

The indictment must first be found by a grand jury at the assizes or 
elsewhere, and then the cognizance thereof claimed; for the high 
steward cannot proceed originally to inquire,” but only, after inquest 
found in the common law courts, to hear and determine.” 

The high steward issues his precept to the sheriff of the county, who 
returns a panel of eighteen freeholders, and another precept to the 
bedels of the university, who return a panel of eighteen matriculated 
laymen ; and the indictment is tried by a jury ae medietate, in the 
Guildhall of the city of Oxford. 

If execution becomes necessary, it must be done by the sheriff of the 
county, under the university process. 

Several instances occurred in the reign of Elizabeth, James, and 
Charles I. of indictments for murder being challenged by the vice- 
chancellor at the assizes, and afterwards tried before the lord high 
steward, and the proceedings on those trials are still extant in the 
archives of the university. 

Courts of the same description belong to the university of Cambridge ; 
and their jurisdiction and course of proceeding appear to be in general 
the same with those of Oxford. 
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CHAPTER XVI. 

^ummats ConbttttonjS^ 

3y a summary coriTiction is meant a conviction without the inter- 
vention of a jury. 

1. Proceedings before Commissioners of Excise. — These are un- 
known to the common law, and depend on statutable enactments. For 
the regulations and course of proceeding, see antey p. 109, &c. 

2. Convictions before Justices of the Peace. — This jurisdiction is 
also unknown to the common law, and derived entirely from special 
statutory provisions, directing such method of proceeding in respect of 
the particular offence. See ante^ p, 895. 

3. Attachments for Contempt of Courts. — ^To this head of summary 
proceedings may also be referred the process for punishing contemptSy 
immemorially used by the superior courts of justice, viz. by attach-- 
menty and the subsequent proceedings thereon. 

The contempts thus punished are either direct^ which openly insult 
or resist the powers of the courts or persons of the judges ; or conse- 
quentialy which plainly tend to create a disregard of their authority. 
The principal instances of either usually punished by attachment may 
be reduced to the following heads: 1. Those committed by inferior 
judges and magistrates in acting unjustly &c., or disobeying the queen's 
writs of prohibition, certiorari, &c. 2. By sheriffs, bailiffs, gaolers, 

and officers, in abusing the process of the law. 3. By attorneys and 
solicitors, in malpractice. 4. By jurymen, in misconduct in the dis- 
charge of their office. 5. By witnesses, in making default when sum- 
moned, refusing to be sworn or examined, or prevaricating. 6. By 
parties to suits, in disobedience to rules or orders of the courts. 
7. By other persons, in rescues and the like ; disobedience to the queen's 
writs ; treating her writ or the rules of the court with disrespect; per- 
verting process to oppressive purposes ; speaking or writing contemp- 
tuously of the courts or judges in their official capacity ; printing false 
accounts of causes depending ; rude and contumelious behaviour, or 
breach of the peace, in the face of the court, and the like. And for 
all such offences the superior couits have power to proceed in a sum- 
mary way. 

If the contempt be committed in the face of the court, the offender 
may be instantly apprehended, and imprisoned at the discretion of the 
judges, without furtner proof or examination. But in matters which 
arise at a distance, if the judges, on application, supported by affidavit, 
see sufficient ground to suppose that a contempt has been committed, 
they either make a rule to show cause whynn attachment should not 
issue, or, in very flagrant cases, an attachment issues in the first 
instance. 

The attachment is a process to bring the party into court ; and when 
there, he must either stand committed, or put in bail, to answer on oath 
to interrogatories to be administered to him touching such contempt. 
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His confession of the contempt will not in general avail to save him 
from the necessity of answering the interrogatories. 

If he wilfully and obstinately refuses to answer, or answers evasively, 
his contempt is aggravated, and his punishment will be increased. 

If in his answer he clears himself, he is discharged. Otherwise the 
court proceeds to correct him by fine or imprisonment, or both, and 
sometimes by corporal punishment. 

In courts of equity, after the party in contempt has answered the 
interrogatories, his answers may be contradicted and disproved by 
affidavits of the adverse party; but in the courts of law this is not 
allowed, and if the party in contempt clears himself by his answers, 
the complaint is totally dismissed. 

Such is the course of proceeding upon actual contempts; but when 
an attachment issues for that sort of constructive contempt which 
consists in not obeying a rule or order of the court made in the course 
of a cause, as for payment of costs, performance of an award, or the like, 
this is looked upon rather as a civil execution than a criminal process ; 
and upon such attachments, therefore, the mode of proceeding is 
different from that above described. Upon these no interrogatories 
are administered, nor is any punishment inflicted; but, upon non- 
payment of the money &c., the party is committed to prison for satis- 
faction of the demand, as in other cases of civil debt. To this 
latter species of attachment persons having privilege of parliament are 
not liable, though they are liable to an attachment for actual contempt. 
By 10 Geo. III. c. 60, obedience to any rule of court may be en- 
forced against persons having privilege of parliament, by the process 
of distress infinite. 


CHAPTER XVII. 

Arrrsit^ 

Arrest is the apprehending of the person, in order that the party 
may be forthcoming to answer an alleged or suspected crime. 

1. Arrest hy roarrant , — A warrant may be granted in extraordi- 
nary cases by the privy council or secretaries of state; by the speaker 
of the House of Commons or of the House of Lords ; by justices of 
gaol delivery or oyer and terminer; by justices at sessions; or by a 
judge of the Court of Queen’s Bench. But warrants are most usually 
issued by a single justice of the peace. 

At common law a judge of the Queen’s Bench may issue a warrant in 
his own name into any county of England or Wales for the apprehend- 
ing and bringing before him any persons touching whom oath is made 
of a felony committed, or of suspicion of felony. But, to avoid the 
trouble of bringing up the party, the judges of the Queen's Bench, when 
they issue warrants, usually direct the party to be apprehended and 
brought before some justice of the peace near adjoining, to be pro- 
ceeded against according to law. 
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By 48 Goo. III. c. 58, whenever any person shall be charged with 
any offence for which he may be prosecuted by indictment or informa- 
tion in the Queen’s Bench (not being treason or felony), any judge of 
the same court may issue his warrant under his hand and seal to ap- 
prehend him, and take sureties for his appearance in the same court. 

A justice of the peace has power to issue warrants in all treasons, 
felonies, and breaches of the peace for which the party is punishable 
with corporal punishment, within the places over which his jurisdiction 
extends. He may issue a warrant to apprehend a person accused of 
felony, though not indicted ; or a person suspected of felony, if the party 
who prays his warrant shows probable ground of suspicion. In both 
cases the party requiring a warrant should be examined as to the facts 
upon oath, and all charges, of whatever nature they may be, should 
be taken in writing. 

And in case of an information on oath that goods are stolen, and 
that the party suspects the goods to be in such a house, or the like, a 
justice of the peace may issue his warrant to search such house &c. 
and to attach the parties in whose custody the stolen goods are found. 

And by 7 & 8 Geo. IV. c. 29, § 63 (the Larceny Act), if any credible 
witness shall prove upon oath before a justice of the peace a reasonable 
cause to suspect that any person has in his possession or in his premises 
any property whatsoever on or with respect to which any offence 
punishable either upon indictment or summary conviction under that 
act shall have been committed, the justice may grant a warrant to 
search for such property as in the case of stolen goods. 

The warrant ought to be under the liand and seal of the justice 
(though perhaps a seal is not essential, unless where expressly required 
by act of parliament), and should set forth the time and place of 
making, and for what cause, and should be directed to the constable 
or other peace officer (or to any private person by name), requiring 
him to bring the party either generally before any justice of the peace 
for the county, or specially before the justice who grants it. In the 
latter case it is called a special warrant. 

A general warrant to apprehend all persons suspected, without de- 
signating any person in special, is illegal and void. So a general war- 
rant to search all suspected places for stolen goods is illegal and void. 

By 24 Geo. II. c. 45, a warrant properly penned, even though the 
magistrate exceeds his authority, will indemnify the officer who executes 
it. But an officer will not be protected where he acts without warrant ; 
nor unless he acts strictly in obedience to the warrant. 

An officer is bound to execute a warrant received by him so far as 
the jurisdiction of the magistrate and himself extends. And the case 
is the same, though the party so flying or resisting is in fact innocent 
of the crime charged, if he be the person named in the warrant. 

And the officer may break open doors to execute a warrant for trea- 
son or other felony, or breach of the peace, if, upon demand of admit- 
tance, it cannot otherwise be obtained. And if he or his assistants be 
killed in the regular execution of their duty, it is murder. 

An arrest m^be made in the ni^ht. / And though, by the 29 Car. 11. 
c. 7,'l[iTest8 In general are prohibited on a Sunday, cases of treason, 
felony, and breach of the peace are excepted. 
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A warrant from a judge of the Queen’s Bench extends all over 
England and Wales. But a warrant of a justice of the peace in one 
county must be hacked (that is, signed) by a justice of the peace in 
another county before it can be executed there. However, as to the 
warrants of a magistrate of the Metropolitan Police District, see 
antCy 189. 

By 13 Geo. III. c. 31, 44 Geo. III. c. 92, 45 Geo. III. c. 92, 
48 Geo. III. c. 58, and 54 Geo. HI, c. 186, regulations are made to 
provide for the apprehension of persons who have gone from one part 
of the United Kingdom to another; and, independently of these statutes, 
a justice may grant a warrant to apprehend a person who, being found 
within his jurisdiction, has committed an oflPence in Ireland, or€in a 
foreign country, or on the high seas ; and the secretaiy of state for 
Ireland may by his warrant remove a prisoner there, to be tried in 
England, for an offence committed in England. 

When an arrest is made on suspicion, the prisoner is not to be 
handcuffed, unless he has attempted to escape, or it is necessary to 
prevent his escaping. 

2. Arrests hy Officers without Warrant. — A justice of the 'peace 
may arrest, without warrant, any person committing felony or breach 
of the peace in his presence. 

The sheriff and the coroner may apprehend any felon in the county 
without warrant. 

The constable may, without warrant, arrest any one for a breach of 
the peace committed in his view, and carry him before a justice of the 
peace. But not for a mere assault not committed in his view. It is said, 
however, that he may carry those before a justice who were arrested 
by persons present at an affray and by them delivered into his hands. 

He may arrest, without warrant, on reasonable charge of felony, or 
of having given a dangerous wound, though it should afterwards ap- 
pear that no felony or wounding had actually been committed. But a 
private person cannot justify an arrest under snch circumstances. 

He may for that purpose break open doors without warrant, if, upon 
demand, admittance cannot otherwise be obtained. And he or his 
assistants may lawfully kill the party so charged, if he escapes or re- 
sists, so that he cannot otherwise be taken. And if the constable or 
his assistant is killed in the attempt, and with the intention to oppose 
him in the execution of his duty, it is murder. 

So a constable may, without warrant, break open doors to suppress 
an affray. 

Watchmeny and headleSy may arrest all night-w^alkers and other 
offenders in the streets at night, and commit them to custody till the 
morning ; and all those whom there is reasonable cause to suspect of 
felony, although there be no proof of a felony having been committed. 

3. Arrests by Private Persons without Warrant. — Any private 
person who is present when any felony is committed may, without war- 
rant, arrest the felon ; and may justify breaking open doors upon 
following him. And if he kill the felon (provided he cannot otherwise 
be taken), it is justifiable. And if the person attempting to arrest is 
killed, it is murder. 

Any person observed in the night attempting to commit a felony may 
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be lawfully detained by a private person, without warrant, till he can 
be carried before a magistrate. 

A private person may also arrest, without warrant, on reasonable 
suspicion of felony. But he acts at his peril in so doing, and is liable 
to an action, unless he can afterwards prove that a felony had actually 
been committed by some one, and that there was reasonable ground to 
suspect the plaintiff. But he cannot justify breaking open doors upon 
suspicion ; and if either party kill the other in the attempt to do so, it 
is manslaughter and no more. 

The 6 Geo. IV. c. 83 (Vagrant Act) authorizes any person whatso- 
ever to apprehend persons who shall be “ found offending ’’ against 
thal^ct, and forthwith take and convey them before a justice. 

And by the 7 & 8 Geo. IV. cc. 29 and 30 (Larcenies and Malicious 
Injuries Acts) any person found committing’^ any offence against 
those acts (except only the offence of angling in the day-time) may be 
immediately apprehended without a warrant by any peace officer, or by 
the owner of the property or his servant, or by any person authorized 
by him, and forthwith taken before a neighbouring justice of peace. 

And any person to whom any property shall be offered to be sold, 
pawned, or delivered, if he have reasonable cause to suspect that any 
such offence as is described in the said act has been committed on or 
with respect to such property, is authorized, and if in his power is re- 
quired, to apprehend and forthwith carry before a justice the party 
offering the same, together with such property. 

Assaults committeu on officers or persons acting in their aid, or oii 
any other person lawfully authorized to apprehend or detain offenders, 
are punishable, by 9 Geo. IV. c.31, with imprisonment, with or without 
hard labour, in the common gaol or house of correction for not exceed- 
ing two years, and fine, and being required to find sureties to keep the 
peace.. See ante, 1071. 

4. Arrest upon Hue and Cry , — ^This is the old common law process 
of pursuing with horn and with voice all felons, and such as have given 
a dangerous wound. 

It may be raised either by precept of a justice of the peace, or by a 
peace officer, or by any private man who knows of a felony. The 
party raising it should acquaint the constable of the vill with all the 
circumstances, and with the person of the felon, and thereupon the 
constable is to search his own town, and raise all the neighbouring 
vills, and make pursuit with horse and foot. In the absence of the 
constable, hue and cry may be made without him. 

In the prosecution of such hue and cry, the constable and his attend- 
ants have the same powers, protection, and indemnification, as if acting 
under the warrant of a justice of the peace. 

A constable who has obtained a warrant against a felon may follow 
him by hue and cry into a different county from that in which the war- 
rant was granted, without getting the warrant backed. 

The pursuers under a hue and cry, if the offender is actually in a 
house, are entitled to break open the outer door to secure him, on pre- 
vious demand of admittance. 

Those who join in a hue and cry raised will be orotected, even though 
it should ultimately appear that no felony has been committed. But if 
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a man raises the hue and cry wantonly or malieiously, and without cause, 
he may be severely punished as a disturber of the public peace. 

5. Rewards for the A'pprehension of Ofj^enders . — By 16 Geo. II. 
c. 15, and 8 Geo. III. c. 15, persons discovering, apprehending, and con- 
victing felons and others found at large during the term for which they 
are ordered to be transported, shall receive a reward of 20Z. 

By 7 Geo. IV. c. 64, § 28, when any person shall appear to any 
court of oyer and terminer, gaol delivery, or superior criminal court of 
a county palatine, to have been active in the apprehension of any person 
charged with murder, or with feloniously and maliciously shooting at or 
attempting to discharge any kind of loaded fire-arms at any other per- 
son, or with stabbing, cutting, or poisoning, or with administering any 
thing to procure the miscarriage of any woman, or with rape, or with 
burglary or felonious housebreaking, or with robbery on the person, or 
with arson, or with horse-stealing, bullock-stealing, or sheep-stealing, or 
with being accessory before the fact to any of the offences aforesaid, or 
with receiving any stolen property knowing the same to have been 
stolen, every such court is authorized and empowered, in any of 
the cases aforesaid, to order the sheriff of the county in which the 
offence shall have been committed to pay to the person or persons who 
shall appear to the court to have been active in or towards the appre- 
hension of any person charged with anv of the said offences, such sum 
or sums of money as to the court shall seem reasonable and sufficient 
to compensate such person or persons for his, her, or their cxpences, 
exertions, and loss of time in or towards such apprehension. And when 
any person shall appear to any court of sessions of the peace to have 
been active in or towards the apprehension of any party charged with 
receiving stolen property, knowing the same to be stolen, such court 
shall have power to order compensation to such person, in the same 
manner as the other courts hereinbefore mentioned. Provided always, 
that nothing herein contained shall prevent any of the said courts from 
also allowing to any such persons, if prosecutors or witnesses, such costs, 
expences, and compensation, as courts are by this act empowered to allow 
to prosecutors and witnesses respectively. 

By sect. 29, the order for payment is to be made out by the proper 
officer of the court upon being paid 6s . ; and the sheriff is authorized 
to pay at sight, and to apply for repayment to the Treasury. 

By sect. 30, if any man shall happen to be killed in endeavouring to 
apprehend any person who shall be charged with any of the offences 
hereinbefore last-mentioned, it shall be lawful for the court before 
whom such person shall be tried to order the sheriff of the county to 
pay to the widow-of the man so killed in case he shall have been mar- 
ried, or to his child or children in case his wife shall be dead> or to 
his father or mother in case he shall have left neither wife nor child, 
such sum of money as to the court in its discretion shall seem meet; 
and the order for payment of such money shall be made out and deli- 
vered by the proper officer of the court unto the party entitled to re- 
ceive the same, or unto some one on his or her behalf to be named 
in such order by the discretion of the court; and every such order 
shall be paid by and repaid to the sheriff in the manner hereinbefore 
mentioned. 
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CHAPTER XVIII. 

0f Commitmritt anti iSatU 

When an arrest is made, the party arrested should be taken before a 
magistrate as soon as it can be reasonably done ; and when arrested 
on suspicion, he is not to be detained before he is taken to a magis- 
trate, in order that evidence may be first collected. 

The magistrate is bound immediately to take the examinations of all 
concerned, and should also complete them, and dispose of the prisoner 
by committing him to prison, holding him to bail, or discharging him, 
as soon as the nature of the case wnl permit. He is allowed, how- 
ever, a reasonable time for the purpose, and may, when necessary, 
remand him for further examination. But the detainer must not be for 
too long a period; and fourteen days has been considered as too long, 
unless under extraordinary circumstances. Trespass will lie against a 
magistrate for committing a party charged with felony for re-examina- 
tion for an unreasonable time, though without any improper motive. 

If it manifestly appears that no crime was committed, or that the 
prisoner is innocent, he must be discharged; otherwise he must he 
committed to prison, or give bail, that is, put in securities, who, together 
with himself, become bound for his appearance to answer the charge. 

Regularly, in all offences below felony, either against the common 
law or any act of parliament, the offender ought to be admitted to bail, 
unless it be prohibited in the particular case by act of parliament. 

By 7 Geo. IV. c. 64, § I, when any person shall be taken on a 
charge of felony, or suspicion of felony, before one or more justice or 
justices of the peace, and the charge shall be supported by positive and 
credible evidence of the fact, or by such evidence as, if not explained 
or contradicted, shall in the opinion of the justice or justices raise a 
strong presumption of the guilt of the person charged, such person 
shall be committed to prison by such justice or justices in the manner 
hereinafter mentioned. But if there shall be only one justice present, 
and the whole evidence given before him shall be such as neither to 
raise a strong presumption of guilt nor to warrant the dismissal of the 
charge, such justice snail order the person charged to be detained in 
custody until ne or she shall be taken before two justices at the least. 
And when any person so taken, or any person in the first instance taken 
before two justices of the peace, shall be charged with felony, or on 
suspicion of felony, and the evidence given in support of the charge 
shall in their opinion not be such as to raise a strong presumption of 
the guilt of the person charged, and to require his or her committal, 
or such evidence shall be adduced on behalf of the person charged as 
shall in their opinion weaken the presumption of his or her guilt, but 
there shall notwithstanding appear to them in either of such cases to 
be sufficient ground for judicial inquiry, the person charged shall be ad- 
mitted to bail by such two justices in the manner hereinafter mentioned. 
Provided, that nothing herein shall be construed to require any such 
justices to hear^evidence on behalf of any person so charged, unless it 
shall appear to be conducive to the ends of justice to hear the same. 
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And, by sect. 2, the two justices of the peace, before they shall admit 
to bail, and the justice or justices, before he or they shall commit to 
prison, any person arrested for felony or on suspicion of felony, shah 
take the examination of sucb person, and the information upon oath of 
tliose who shall know the facts and circumstances of the case, and 
shall put the same, or as much thereof as shall be material, into wj iting, 
and the two justices shall certify such bailment in writing ; and every 
such justice shall liave authority to bind by recognizance all such 
persons as know or declare any thing material touching any such felony 
or suspicion of felony, to appear at the next court of oyer and terminer, 
or gaol delivery, or superior criminal court of a county palatine, or 
sessions of the peace, at which the trial thereof is intended to be, then 
and there to prosecute or give evidence against the party accused ; and 
such justices and justice respectively shall subscribe all such exami- 
nations, informations, bailments, and recognizances, and deliver or 
cause the same to be delivered to the proper officer of the court in 
wJiich the trial is to he, before or at the opening of the court. 

By sect. 3, the same course of proceeding is to be observed by every 
justice of peace before whom any person shall be taken on a charge of 
misdemeanor or suspicion thereof; in wffiich case a single justice may 
cither commit the prisoner or take bail. 

The depositions before the magistrate should not be taken in tech- 
nical terms, but in the exact natural language and particular expres- 
sions used by the prosecutor or witnesses. 

The defendant should be permitted to cross-examine the witnesses. 
The prisoner has no right to the assistance of an attorney when under 
examination on a charge of felony, but it is a privilege in the discretion 
of the magistrate. The defendant’s examination must not be upon 
oath ; but that of the witnesses for the prosecution must. The de- 
fendant may, if he chooses, call witnesses, and they are to be examined 
on oath. To refuse or delay bailing, to a person bailable, is an offence 
by the common law and by statute. And if the magistrate take insuf- 
ficient bail, he is liable to be fined if the criminal do not appear. 

Bail may be taken either in court or in some particular cases by the 
sheriff, coroner, or other magistrate, but most usually by justices of 
the peace. When bail is taken, a recognizance must be emered into 
by the principal and at least tw’^o sureties, conditioned that he shall 
appear at the trial to answer the charge. This recognizance must be 
certified to the court where the trial is to take place. 

The Court of Queen’s Bench, or in time of vacation any judge 
thereof, may bail for any crime whatsoever, be it treason, murder, or 
any other offence, according to the circumstances of the case ; but it is 
in the discretion of the court. And it is not usual for this court to 
bail in cases of felony, unless when, in consequence of the defect of 
the commitment and of the examination and depositions, it appears 
doubtful whether any offence has been committed. 

In case of commitment, the offender is sent to the county gaol by 
the warrant of the justice under his hand and seal, called his mittimus^ 
containing the cause of the commitment, there to abide until delivered 
by due course of law. But he is not to be subjected to any restraint 
or liardship before trial. 

7 M 
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CHAPTER XIX. 

(Bt tfie ittbtvsil Molsttt of iptofllrctttiott^ 


The prosecution of an offender is in general either by presentment 
or by indictment. 

1. By Presentment. — A presentment is the charge of an inquest, 
or, in other words, of a jury assembled to inquire of offences committed 
within their jurisdiction. 

One species of presentment is that made by the jury of the tourn or 
leet, of such petty offences as they inquire into in those courts. An- 
other species is that made by a jury summoned by the proper officer 
to inquire, in some particular case, of matters affecting the rights of 
the crown, such as felo de se, deodands, violent or sudden deaths. 
This is usually called an inquidtion of office. Some few of these inqui- 
sitions of office are in themselves convictions, and cannot afterwards be 
traversed or denied. But generally inquisitions of office may be traversed, 
and the offender may be arraigned upon them for that purpose. 

Anotherkind of presentment is that made by a grand jury. A grand 
jury is thus constituted. The sheriff of the county is bound to return 
for grand jurors to every sessions of the peace, and to every commission 
of oyer and terminer and of general gaol delivery, good and lawful 
men of the county to the number of twenty-four at least, some out of 
every hundred, to inquire of all offences generally committed within the 
county. Witii respect to the county of Middlesex, that being the county 
in which the Court of Queen^s Bench is holden, offences committed within 
it may be tried, not only at the sessions of the peace or commission of 
oyer and terminer, but (at the option of the prosecutor) in the Court 
of Queen’s Bench. Accordingly the sheriff is bound, in every term, to 
make a like return of grand jurors into that court, and for the like pur- 
pose, as above stated with respect to the sessions of the peace, &c. 

The persons returned as grand jurors to the sessions of the peace 
are, by 6 Geo. IV. c. 50, § 1, required to be qualified in the manner by 
the act described. 

Under commissions of oyer and terminer and general gaol delivery, 
the persons returned for grand jurors ought to be freeholders, but to 
what amount is not defined, except in the counties of Lancaster and 
York, in the former of which 61. per annum is the qualification, and in 
the latter 80/. per annum. Grand jurors must also be inhabitants of 
the county, and arc usually gentlemen of the best figure in the county. 
J ustices of gaol delivery at the assizes have power to reform the panel, 
by taking out the names of improper persons and inserting others. 

Of the grand jury who appear upon their summons, twelve at least 
are sworn as a grand juiy, and not more than twenty- three, so that 
twelve may be a majority. 

They are instructed in the articles of their inquiry by a charge from 
the judge who presides in the court, and they then Withdraw to the 
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fliscliarge of their duty in a place set apart for them near the court. 
In the discharge of this duty they sometimes make presentment (that 
is, prefer a charge on their own knowledge and observation) of some 
ofence committed within the county, such as a nuisance or the like. 
And upon such presentment, after it has been delivered into court by 
the grand jury, the officer of the court must frame an indictment 
before the party presented can be put to answer. 

II. By Indictment. — An indictment is an accusation in wTiting, 
presented upon oath by a grand jury, and charging some one or more 
persons with a crime. 

The course of prosecution by indictment is as follows: — An accu- 
sation is laid by some prosecutor before a grand jury, after they have 
been sworn and charged as above described. For this purpose it is 
reduced to writing, and drawn up in the shape of a presentment, ready 
to he delivered into court by the grand jury upon their oath. In this 
state it is called a hilL 

As a bill of indictment may be thus preferred either before a grand 
jury returned to the sessions or assizes, or (in cases of offences com- 
mitted in Middlesex) before a grand jury returned into the Court of 
Queen’s Bench, so in those cases respectively the proceeding is said to 
be a prosecution at the sessions or assizes, or a prosecution in the Court 
of Queen’s Bench. 

The bill of indictment is supported by evidence called before the 
grand jury by the prosecutor; but they do not hear evidence on behalf 
of the party accused, the intention of the proceeding not being to try 
the offendej*, but merely to determine ■whether there is ground enough 
to put him on his trial. If the grand jury are of opinion, upon the 
evidence, that the party accused is guilty of the offence charged, they 
indorse upon the bill of indictment, ‘‘ A true bill.” The indictment is 
then said to he founds and the party stands indicted. But if upon the 
evidence they think the accusation groundless, they indorse Not 
found,” or ^‘Not a true bill and the party is discliarged. Twelve 
at least of the jury must agree. 

The grand jury cannot find one part of the same charge to be true 
and another false, but must either maintain or reject the whole; tliey 
may, however, return a true bill upon one count out of several. An 
indictment against several persons may be found against one or more 
of them, and rejected as to the rest. The bill of indictment wlien so 
found,” or not found,” must be delivered publicly into cou? t. 

Indictments must be in a precise and certain form. 

1. There must he a proper and sufficient Venne; that is, the indict- 
ment must allege some place as that where the offence was committed. 

The grand jury are sworn to inquire only for the body of the county, 
and cannot therefore inquire of a fact done out of it, unless enabled to do 
so in the particular case by act of parliament. Hence it follows that 
the venue (or place where the offence is alleged to have been committed) 
must in general be a place within the body of the county for which 
the grand jury are summoned. This general principle is, however, 
subject to many exceptions. 

There should be a venue in the margin of the indictment, and a 
venue also to every material fact alleged in the body of it. The venue 
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in the margin of the indictment should state the county ; the venue ii. 
the body of the indictment should regularly state not only the county, 
but some township, hamlet, or parish within the county. But it seems 
sufficient in the body of the indictment, as well as in the margin, to 
state the county only, unless the case is of a local nature. 

Although with respect to the county^ that must be laid where the 
offence was really committed, except in cases where by statute it is 
allowed to be laid elsewhere, it is in general not material that tlje 
township^ harnlct, or parhk laid for venue should be the true place 
where the offence was committed. But if the indictment is framed on 
a statute which gives the penalty to the poor of the parish, the parisli 
must be truly stated ; or if the place be a necessary ingredient in the 
offence, or matter of local description, it must be stated truly. 

In admiralty cases no county is inserted for venue in the margin, but 
instead of it the words ‘‘ admiralty of England;^’ and in the fjody of 
the indictment, the venue is laid “ on the high sea,” and “ within the 
jurisdiction of the admiralty of England.” 

2. 2Vie Offender must be riyht/y iiavied and described, — By the 
1 Hen. V. c. 5, all indictments must set forth the Christian name, sur- 
name, and addition of the state and degree, mystery, town or j)lace, 
and county, of which the defendant is or was conversant. 

If the name of a prisoner is unknown, and he refuse to disclose it, an 
indictment against him as a yjcrsoii whose name is to the jurors un- 
known, but who is personally brought before them by the keeper of the 
prison, is sufficient. But to describe him simply as a person to the 
jurors unknown, without otherwise ascertaining liim, will not suffice. 

3. There must be art AUegation of the Time when the Offence ivas 
committed, — The day of the month and year should he expi-essed ; 
either the year of the king's reign or the year of our Lord will suffice. 

It is in g<meral not material that the time alleged should be the true 
time when the offence was committed. But the dates of bills of ex- 
change and other written instruments and records must ho truly stated ; 
and where the time is a necessary ingredient in the oflence, it must be 
stated according to the fact. So in a case of murder, tlie time of the 
death must he alleged, and it must be within a year and a day after the 
mortal stroke was given. 

4. There must be a distinct and certain Allegation of the Offence 
itself, — All the facts and circumstances constituting the offence imist 
be stated, and with certainty and precision ; and in general the state- 
ment must accurately correspond with the true state of facts. But a 
variance in the number and value of the articles, or the like, is in 
general not material. 

In some crimes particular words must be used, which are so ap- 
propriated by the law to express the precise idea of the offence, that 
no other words, however apparently synonymous, can be substituted. 
Thus, in treason, the facts must be laid to be done “ treasonably and 
against his allegiance;” in murder, the word “ murdered” is essential, 
and also the words “ of his malice aforethought;” in burglary, the word 
“burglariously;” in rape, the word “ravished;” in larceny, the words 
“ feloniously took and carried away ;” and in all felonies, the word 
feloniously.” But the words “ with force and arms,” though usual 
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in indictments for offences against the person, and proper to be inserted, 
are not essential. 

5. The Indictnient must conclude, “ against the peace of our Lady 
the QueenJ ^ — When the indictment is for an offence created by statute, 
or made by statute an offence of a higher nature, the conclusion should 
be, “ against the form of the statute in such case made and provided, 
and against the peace of our lady the queen,'' &c. The words her 
crown and dignity" are always added, but are not essential. 

TII. By Information. — Informations are suggestionsfiledon record, 
charging a given offence to have been committed ; and they are a mode 
of prosecution by which an offender may be brought to trial without 
that previous finding by a grand jury, which is required in the case of 
presentment and indictment , 

An information will not lie for felony or misprision of treason ; be- 
cause for these higher offences the party must be accused upon the oath 
of twelve men (that is, the grand jury) before he can be put to answ’er. 

1. One species of information is that upon penal statutes, as where a 
statute has inflicted a pecuniary penalty upon conviction of a given 
offence, and a criminal proceeding is instituted against some offender 
to recover such penalty. These are considered as a sort of penal actions 
only, though carried on by criminal process. 

Sometimes tlie penalty is given partly to tlie use of the queen, and 
partly to tlje use of the informer; in which case it is called a qui tarn 
information. In other instances it is given to the queen alone. 

By 31 Eliz. c. 5, § 5, no pi’osecution upon any penal statute, the suit 
or benefit whereof is limited in part to the queen and in part to the 
prosecutor, can be brought by any common informer after one year 
is expired since the commission of the offence; nor on behalf of the 
crown, after the lapse of two years longer; nor where the forfeiture is 
originally given only to the queen, can such prosecution be had after the 
expiration of tw'o years from the commission of the offence. 

2. Another species of information is that which is filed by the Master 
of the Crown Office at the complaint or relation of some private person. 
The objects of this kind of information arc any gross and notorious 
misdemeanors, riots, batteries, libels, and immoralities of an atrocious 
kind, not particularly tending to disturb tlie government (for these are 
the object of another species of information, to be presently noticed), 
but, on account of their magnitude apd pernieions example, deserving 
a more summary prosecution than that by indictment. 

But by 4 & 5 W. & M. c. 18, such information shall not be filed 
without the express permission of the Court of Queen’s Bench ; and every 
prosecutor obtaining such permission shall give security, hy a recogni- 
zance of 20/., to prosecute the same with effect, and to pay costs to the 
defendant in case he be acquitted, unless the judge who tries the infor- 
mation shall certify there was reasonable cause for filing it; and at all 
events to pay costs, unless the information be tried within a year after 
issue joined. Under this statute the course of proceeding is to move 
the court for a rule nisi, that leave be granted to file an information. 

This kind of information is often granted, on motion, against magis- 
trates for misconduct in their official capacity; but only where the 
conduct complained of proceeds from oppressive, dishonest, or corrupt 
motives, under which fear and favour may be generally included. 
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A motion for an information must be founded on satisfactory affi- 
davits, disclosing all the facts of the case; and in the case of a libel^ 
the affidavit must also deny the charge, and usually in the very words 
^f the charge. But such deniaf is not necessary when the charge is 
very general, and does not impute particular acts of criminality, but 
consists of general abuse. 

When the rule nisi is obtained, a copy must be served on the defend- 
ant, and the original shown to him ; and, before the rule can be made 
absolute, affidavit must be made of such service. If the rule be made 
absolute, the prosecutor must then enter into the recognizances required 
bythe4&5W.&M. c.18. 

When an information is moved for against a magistrate, previous 
notice must be given to the magistrate, stating the ground of complaint; 
and it must be served on him personally if practicable, or otherwise 
left at his usual place of abode in sufficient time to enable him to oppose 
the motion for the rule nisi. 

Leave to file an information is generally refused, where the offence 
does not require so summary a proceeding, or the party applying is 
himself culpable, or the consequences of such a proceeding would be 
peculiarly oppressive. And the party aggrieved must in general con- 
sent to waive his civil remedy, and abandon any action already com- 
menced for the same cause. 

3. There is another species of information, viz, that which is filed by 
the attorney-general, usually called an information ex officio. This is 
filed by the attorney- general at his own discretion, without leave of 
the court, and not at the relation of any private prosecutor. The 
objects of such an information are properly such offences below the 
degree of felony which peculiarly tend to tUsturb or endanger the queen’s 
government, or to molest or affront her in the regular discharge of her 
royal functions, such as libels on government or high officers of the 
crown, obstructions of revenue officers, breaches of quarantine, or 
offering to bribe public officers. 

The attorney-general may file such information at his discretion 
against whom he will, without oath or motion, or oj)portunity for the 
defendant to show cause' against the proceeding; but he generally 
proceeds on grounds laid before him on affidavit. 

Neither he nor any witness for the crown is bound by recognizance 
to prosecute with effect. But by 60 Geo. III. & 1 Geo. IV. c. 4, if 
the trial is not brought on within twelve months after the plea of Not 
guilty, the court may interfere, and order it to be brought on by the 
defendant, unless a nolle prosequi shall have been entered. 

4. Besides these different species of information, there is another, 
called an information in the nature of a writ of quo rcarrantOj the 
object of which is usually to try the civil right to a franchise or office; 
but this is rather a civil than a criminal proceeding, and has been 
already considered, a/itc, p. 928. 

Informations are filed in the Court of Queen’s Bench only, except 
when they relate to the revenue; and then usually in the Exchequer. 
In their form and structure they are subject in general to the same 
rules as an indictment. 
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CHAPTER XX. 

r. On Indictment. — In proceedings byway of indictment, the offender 
is often in custody, under the commitment of a magistrate or otherwise, 
before the indictment is found ; but in other cases it may happen that 
there has been no arrest or commitment before the indictment found. 
In such case an indictment may be preferred and found against him in 
his absence ; and it then becomes necessary to issue some writ or wTits 
in order to bring him into court. Writs thus issued upon the indict- 
ment are called p7'oce$s, a name which does not apply to the warrant 
under which a party is arrested before the finding of the indictment. 

In general, the mode of bringing a defendant into court upon an 
indictment found against him for felony is by writ of capias^ which 
all courts that have power to try the offence have power to issue 
against the offender. 

It is also the practice, upon an indictment found for a misdemeanor 
during the assizes or sessions, to issue a bench warrant, signed by a 
judge or two justices of the peace, to apprehend the defendant; and 
so, when the assizes or sessions are over, tne clerk of assize and a clerk 
of the peace respectively will, on application of the prosecutor, grant a 
certificate of the indictment being found, upon which a judge of the 
Queen’s Bench, or a justice of the peace of the proper county, will 
grant a warrant for apprehending the defendant. 

And by 48 Geo. III. c. 58, whenever any person shall be charged 
with any offence for which he may be prosecuted by indictment or in- 
formation in her majesty’s court of Queen’s Bench (not being treason 
or felony), and the same shall be made appear to any judge of the 
same court by affidavit or certificate of an indictment or inmrmation 
being filed against such person in the said court for such offence, it 
shall be lawful for such judge to issue his warrant under his hand and 
seal, and thereby cause such person to be apprehended and brought 
before him or some other judge of the same court, or before a justice 
of the peace, in order to his giving bail for appearance, to such amount 
as shall be expressed in the warrant, and in neglect thereof to commit 
such person for trial. 

And if a person committed by warrant or capias in that court, 
neglect to appear and plead to the indictment or information (a copy 
of which is to be delivered eight days before he is required to appear 
and plead), the prosecutor after notice may enter an appearance and 
plead Not guilty for him, and such proceedings are to be thereupon 
nad, as if the defendant had appeared and pleaded for himself. 

If the defendant cannot be found so as to be taken on the capias or 
bench warrant, he may be outlawed^ 

In cases of misdemeanor, the first process towards outlawry is by 
vsriire facias^ which is a summons to appear ; and if the defendant 
makes default, and the sheriff return that ne has summoned him, a diih 
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tringas is issued, and is repeated by alias distringas from time to time, 
whereby the defendant forfeits part of the issues of his land on every 
default. But if the sheriff return that he has no lands, or that he is 
not found, then upon his non-appearance a capias, and, if necessary, an 
alias and pluries capias issue to take his body. If these various pro- 
ceedings prove inenectual, then a writ of exigent is awarded, under 
which he is exacted at five successive county courts. And by 
4 & 5 W. & M. c. 22, § 4, upon the issuing of the exigent, a writ of 
proclamation shall also be issued, under which the defendant is to be 
openly proclaimed three times by the sheriff. If the defendant does 
not appear and is not taken on or before the fifth county court, or day 
of exaction, under the writ of exigent, judgment of outlawry (or in 
case of a woman, judgment of waiver) is given. Upon this a writ of 
capias utlagatum issues to take him into custody ; upon which process 
any doors may be broken to apprehend the outlaw. 

In cases of felony the proceeding to outlawry is more summary, 
being by capias in the first instance instead of venire. 

The consequences of outlawry are, in cases of misdemeanor, a for- 
feiture of all the goods and chattels of the offender, the loss of the 
profits of all his real estate, and restraint of liberty ; besides which the 
outlaw is incapable of suing in any action for redress of injury, sitting 
as a juror, or executing an ofiice in any corporation, &c. 

In cases of felony, outlawry amounts to a conviction and attainder 
of the offence as much as if the defendant had been found guilty ; and 
consequently the same forfeiture as to estates real and personal takes 
place as in the case of conviction and attainder, and he is liable to have 
execution awarded against him without trial) unless the outlawry be 
reversed) whenever his body can be taken. 

An outlawry however, may be avoided or reversed. 

Such reversal is hy plea or by writ of error, according to the nature 
of the case. But in the case of felony the defendant must for this 
purpose render himself into custody, and come in person to the bar of 
the court to pray to be allowed a writ of error. 

The defendant may assign various matters for error ; as, that he 
was in prison, or went beyond seas on his own business before the award 
of the exigent, or he may take any technical objection to the regularity 
of the process, and upon such reversal the party accused is permitted 
to plead to and defend himself against the indictment. 

In one instance, though the oullawry be regular, its consequences 
may be avoided; for by 5 & 6 Edw. VI. c. 11, (which permits out- 
lawry for treason to be awarded against persons residing abroad), if a 
person so outlawed shall, within one year, yield himself to the chief 
justice and offer to traverse the indictment, he shall be admitted so to 
do, and being acquitted of the indictment shall be discharged oi the 
outlawry. 

Outlawry does not lie against a parish, a corporation, or a hundred ; 
nor against a peer, except for felony or breach of the peace ; nor 
against an infant under fourteen for felony. 

II. On Inpokmation the first process is a writ of subpoena ; and if 
tlie defendant does not appear on this, a capias is awarded. But if a 
corporation aggregate is defendant, the process is by distringas. 
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When the information is filed by the master of the Crown Office at 
the relation of a private person, the security to prosecute required by 
the 4 & 5 W. & M. c. 18, must be given before process issues. 

Besides the process above described, the Court of Queen's Bench 
has the power of issuing bench warrants, at once to apprehend the party 
accused. 

If the defendant cannot be found so as to be taken on the capias or 
bench warrant, it may be necessary (as on an indictment) to proceed 
to outlawry. And the course of proceeding is the same as in outlawry 
on an indictment for misdemeanor; the first process being, in that case, 
not by subpoena, but by venire facias. 


CHAPTER XXI. 

Crrtioraru 

From any inferior court of criminal jurisdiction, an indictment, with 
all the proceedings thereon, may be removed by a writ of certiorart 
facias into the Court of Queen’s Bench. 

Certiorari lies from the Court of Queen’s Bench to justices even in 
cases where they are empowered ^naZZy to hear and determine, unless 
the writ be taken away by the express words of a statute. 

This writ is awarded by the Court of Queen’s Bench ; and the ob- 
jects of the removal are, to consider and determine in the Queen’s Bench 
the validity of the indictment and proceedings, and quash or confirm 
them, as there may be cause ; to have a trial at bar or at Nisi Prius (ac- 
cording to the course of all indictments and informations in the Queen’s 
Bench), in all cases where it is surmised that a partial or insufficient 
trial would probably be had in the court below ; to plead the queen’s 
pardon in the court of Queen’s Bench ; or to issue process of outlawry 
against the offender in those places which cannot be reached by the 
process of the court below. 

It is also sometimes adopted for other reasons, as, in cases of misde- 
meanor, for the sake of obtaining a trial by special jury, which can- 
not be had in the inferior jurisdiction. So it may be desirable for 
the defendant to obtain a certiorari, where he is indicted at the assizes 
for a nuisance, in order that a view may be had of the premises , — a 
proceeding which cannot take place under the authority of the inferior 
jurisdiction without the prosecutor’s consent 

A certiorari is grant^ at the instance either of the prosecutor or 
the defendant 

When applied for by the attorney-general or other officer of the 
crown, either as prosecutor, or when he takes up the defence of the 
party indicted on account of the latter being an officer of the crown, 
or for some other reason, the writ issues as a matter of course, the 
court having no discretion. 

When a certiorari is applied .for by a private prosecutor, the court 
has a discretion ; yet it usually grants the writ as of course, even to high 
courts of criminal jurisdiction, such as the Central Criminal Court, 

7 N 
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When appliea for by a defendant^ the court will not grant it unless 
be show strong reason for the removal. And in practice it is generally 
not granted at the instance of the defendant, to remove indictments 
from the justices of assize or gaol delivery, or the Central Criminal 
Court, unless the consent of the prosecutor is obtained. 

The proper time for either party to apply is after indictment found, 
and before issue has been joined. In practice it is seldom granted 
after conviction, unless for special cause, such as that no remedy is to 
be had by writ of error ; but it seems that, strictly speaking, a ’certiorari 
may be granted at any time before judgment is given ; and even after- 
wards, where a writ of error does not lie. 

Besides this the ordinary kind of certiorari, a writ of certiorari also 
lies to remove an indictment found against a peer, out of the Queen^s 
Bench or any other court into the Court of Parliament or the Court 
of the Lord High Steward, that the defendant may claim his privilege 
of being tried by his peers. 

A certiorari, when granted, and issued and delivered to the inferior 
court, makes all subsequent proceedings there erroneous, unless the 
Court of Queen’s Bench remands the record. 


CHAPTER XXII. 

0t Mrratanment 

When an indictment is found for felony, the prisoner is put to the bar 
of the court, to answer the matter charg^ against him in tne indictment. 
He is then said to be arraigned, A defenaant indicted of felony must, 
in all cases, appear personally in court, and be arraigned ; but this 
does not apply to misdemeanors. 

In indictment or information for misdemeanor in the Queen’s Bench, 
the defendant must, before plea, enter an appearance ; and the ap- 
pearance may be by attorney. 

Upon arraignment, the defendant should be arraigned by name. 
The indictment should then be read to him, and he should be asked 
whether he is guilty or not guilty. The following incidents may then 
take place : — 

1. It may happen that the prisoner stands mute^ that is, he may 
either make no answer at all, or answer foreign to the purpose, or 
matter not allowable. 

By 7 & 8 Geo. IV. c. 28, § 2, if any person being arrai^ed upon or 
charged with any indictment or information for treason, fdony, piracy, 
or misdemeanor, shall stand mute of malice, or will not answer directly 
to the indictment or information, in every such case it shall be lawful 
for the court, if it shall so think fit, to order the proper officer to enter 
a plea of Not guilty” on behalf of such person, and the plea so en- 
tered shall have the same force and effect as if such person had actually 
pleaded the same. 

But if a doubt arises whether the prisoner is mute of malice, and 
whether the refusal to plead does not really proceed from inability. 
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the court, instead of ordering a plea to be entered at once, will (as be- 
fore the statute) impanel a jury to try whether he stands obstinately 
mute, or whether he is dumb ex visitatiom Dei; and upon such issue 
the prisoner’s counsel is allowed to address the jury. 

If the jury find the prisoner %iute ex visitatione Dei, the court will 
use means to make him understand the arraignment, and convey his 
answer ; but if this be impossible, will direct a plea of Not guilty to be 
entered and the trial to proceed. In such cases it is the duty of the 
court to examine all the points for him on the trial as counsel for the 
prisoner, to see that he hath law and justice. But if convicted, it 
seems that in such cases judgment even of death may lawfully be 
pronounced. 

In the case of insanity, it is provided by 39 & 40 Geo. III. c. 94, §2, 
that insane persons indicted for any oiFence^nd found to be insane by 
a jury impanelled on their arraignment, shall be ordered by the court 
to be kept in custody till her majesty’s pleasure be knov#. 

2. It may also happen that upon arraignment the prisoner confesses 
the indictment ; and in this case, if he merely confesses, the court has 
nothing to do but record the confession and award judgment. But 
it is usually very backward in receiving and recording such confession 
in capital cases, and will generally advise the prisoner to retract it and 
plead to the indictment. 

3. But there is a kind of confession called approvement ; that is, 
where a person indicted of felony, and arraigned for the same, con- 
fesses the fact before plea pleaded, and accuses others as his accom- 
plices of the same crime, in order to obtain his pardon. The approve- 
ment (which can only be in capital cases) is considered as a sort of 
indictment, and the accused or appellee must go to trial upon it, and, 
if found guilty, must suffer the judgment of the law ; but if acquitted, 
the approver, on the other hand, must suffer the judgment of the law 
as upon his own confession. But it is in the discretion of the court 
w hether it will allow an approvement or not ; and in practice the pro- 
ceeding has been long disused. 

It has been usual, however, for the justices of the peace before whom 
any persons charged with felony are committed to gaol, to admit some 
one of their accomplices to become a witness (or, as it is generally 
called, gtteen^s evidence) against his fellows, upon an implied confidence, 
which the judges of gaol delivery, have usually countenanced and 
adopted, that if such accomplice makes a full and complete discovery 
of that and all other felonies in which they have been concerned to- 
gether, and to which he is examined by the magistrate, and afterwards 
gives his evidence without prevarication or fraud, he shall not himself 
be prosecuted for any offence in respect of which he has thus made 
disclosure. 

But he has no claim to pardon with respect to other offences in 
which he was not concerned with the prisoners. 

And the judges wdll not in general admit an accomplice as queen’s 
evidence, if it appear that he is charged with any otner felony than 
that on the trial of which he is to be witness. 

4. The prisoner, on an indictment, instead of confessing or standing 
mute, may plead* 
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CHAPTER XXIII. 

®f iPlra attV 

The plea is the defensive matter alleged by the defendant in answer 
to the indictment or information, supposing him neither to confess nor 
to stand mute. The time for pleading on an indictment for felony, in 
any court, is in general instanter upon the arraignment. 

By 60 Geo. III. & 1 Geo. IV. c.4, in all cases of indictment for 
misdemeanor, at sessions or assizes (except for not repairing of bridges 
or highways), if the defendant have been in custody or on bail twenty 
days at the least upon the same charge, he must, upon the finding of 
the indictment, plead and try instanter ; and if the indictment were found 
at a formeAessidn or assizes, and the defendant be in custody or on 
bail for the same offence, or receive notice of the indictment twenty 
days before any subsequent session or assizes, he must at such sub- 
sequent session or assizes plead and try. But the court may allow 
further time to plead or try, upon cause shown. 

By the same statute, where the defendant is prosecuted for mis- 
demeanor by information, or by indictment found in the Queen’s Bench 
or removed into that court, he must plead or demur within four days 
from the time of his appearance ; and in default thereof judgment may 
be entered against him for want of a plea. But the court or a judge 
may, on sufficient cause, allow further time to plead or demur. 

The court have a discretionary power, at common law, of allowing a 
party indicted to defend in formd paupeinsy whereon he has counsel 
and clerk assigned him by the court, and he is not liable to pay 
office fees. 

There are various proceedings in the nature of plea. 

1. A Plea to the Jurisdiction lies in instances where the court has 
no power to try the offence ; as if a man be indicted for treason at the 
quarter sessions, or the like. It must, in order of time, be pleaded 
before any other plea, and in general must be supported by affidavit. 

But this kind of objection may be taken not only in the form of a 
plea to the jurisdiction, but, in general, under the plea of Not guilty 
also ; and where the case is such that it appears on the face of the 
recoil, it may also be taken by demurrer, motion in arrest of judg- 
ment, or writ of error. As these latter modes of proceeding give 
the defendant the additional chance of acquittal on the merits, a plea 
to the jurisdiction is of rare occurrence. 

To this plea the crown may demur or reply instanter ; and if the 
plea is found against the defendant, he has judgment, in case of felony, 
to answer over to the felony. But, in case of misdemeanor, no judg- 
ment of respondeat ouster is of right deraandable after the plea is found 
against the defendant upon matter of fact ; for the decision operates as 
a conviction. But, as a matter of favonr, he may still be admitted to 
plead Not guilty. 

2. A Demurrer is when the fact alleged is allowed to be true, but 
exception is taken to the indictment or information in point of law, as 
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insufficient on the face of it to charge the defendant ; and the insuffi- 
ciency may be either in matter of form, as where words are omitted, or 
in matter of substance, as when the fact stated does not amount in law 
to felony or misdemeanor as charged. 

Upon demurrer, issue is joined by the prosecutor on behalf of the 
crown, and the question of law thus arising is determined by the court. 

If a demurrer to the indictment or information be determined for the 
defendant, the judgment is, that he be dismissed and discharged ; or if 
on a mere formal objection, that the indictment be quashed. If against 
the defendant, judgment and execution are awarded against him, in 
case of misdemeanor, as if he had been convicted by verdict. In case 
of felony, it seems that the judgment is not final, but the defendant is 
at liberty to plead over, Not guilty. 

Objections to the indictment or information for insufficiency in sub- 
stance may be taken, not only in the way of demurrer, but by motion in 
arrest of judgment and writ of error also, or under thei^plea of Not 
guilty ; and as these latter modes of proceeding give the defendant the 
additional chance of an acquittal on the merits, a demurrer is in such 
cases not usual. 

But there are many formal objections which cannot now be taken 
except in the way of demurrer. For, by 7 Geo. IV. c. 54, § 20, no 
judgment upon any indictment or information for any felony or mis- 
demeanor, whether after verdict or outlawry, or by confession, default, 
or otherwise, shall be stayed or reversed for want of the averment of 
any matter unnecessary to be proved; nor for the omission of the 
w^ords as appears by the record,” or of the words “ with force and 
arms,” or of the words against the peace;” nor for the insertion of 
the words against the form of the statute,” instead of the words 

against the form of the statutes,” or vice versd ; nor for that any 
person or persons mentioned in the indictment or information is or are 
designated by a name of office or other descriptive appellation instead 
of his, her, or their proper name or names; nor for omitting to state 
the time at which the offence was committed, in any case where time 
is not of the essence of the offence ; nor for stating the time imperfectly ; 
nor for stating the offence to have been committed on a day subsequent 
to the finding of the indictment or exhibiting the information, or on an 
impossible day, or a day that never happened ; nor for want of a proper 
or perfect venue, where the court shall appear by the indictment or 
information to have had jurisdiction over the offence. And by sect. 21> 
where the offence charged has been created by any statute, or subjected 
to a greater degree of punishment or excluded from the benefit of 
clergy by any statute, the indictment or information shall, after verdict, 
he held sufficient to warrant the punishment prescribed by the statute, 
if it describe the offence in the words of the statute. 

An information may be amended after demurrer ; but an indict- 
ment cannot be amended, except by consent of the grand jury before 
they are discharged. 

3. A Plea in Abatement — This is a plea alleging some matter of 
form as a ground for quashing the indictment or information; as if 
James Allen is indicted by the name of John Allen, he may plead that 
he has the name of J ames and not of J ohn. This plea should be pleaded 
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before any plea in bar. It should be engrossed on parchment or paper^ 
and there must be an affidavit annexed of its being true. 

By 7 & 8 Geo. IV. c. 64, § 19, no indictment or information shall 
be abated by reason of any dilatory plea of misnomer, or of want of 
addition, or of wrong addition of the party offering such plea, if the 
court shall be satisfied, by affidavit or otherwise, of the truth of such 
plea. But in such case the court shall forthwith cause the indictment 
or information to be amended according to the truth, and shall call 
upon such party to plead thereto, and shall proceed as if no such dila- 
tor/ plea had been pleaded. 

Upon a plea in abatement the prosecutor may on behalf of the crown 
reply and take issue. If issue in fact be taken upon a plea in abate- 
ment, the trial may take place by a jury of the same oounty instanter. 

If issue in fact be taken, and the judgment be against the defendant, 
it is final in case of misdemeanor ; but in case of felony, it is only that 
the defendant answer over. If for the defendant, it is, that the indict- 
ment be quashed or (in case of misnomer) be amended &c. according 
to the statute. 

4. A Special Plea in Par. — ^Theseare pleas which, without denying 
the matter of fact charged, allege some reason why the defendant 
should not be held liable to the inaictment or information. The only 
special pleas in bar which are used are the following. 

(1.) Plea of Liability to Repair of a Highway or Pridge. — To an 
indictment for not repairing a highway or bridge, if the parish or county 
indicted contend that the burthen of repairing is upon some other 
pers(^ or persons, they must plead specially the liability of such party, 
and show the reason of it ; and are not permitted to give it in evidence 
under a plea of Not guilty.” They may, however, show under the 
plea of Not guilty that the parish has been relieved of the liability by 
a public statute. 

Upon this plea the prosecutor may reply on the part of the crown, 
joining issue on the liability of the person or persons alleged in the plea. 

(2.) Plea of Autrefoits Acquit is a plea that the defendant was 
indicted on a former occasion for the same offence and acquitted. 
And, in general, this is a good bar to a second indictment ; but under 
particular circumstances it may be no bar. 

The true test by which the question, whether such a plea is a suffi- 
cient bar in any particular case, may be determined is, whether the 
evidence necessary to support the second indictrhent would have been 
sufficient to procure a legal conviction upon the first. Thus, an ac- 
quittal for murder may be pleaded in bar, not only to a second indict- 
ment for the same murder, but also to an indictment for manslaughter ; 
because the defendant might have been convicted of the manslaughter 
upon the first indictment. So an acquittal by a competent jurisdiction 
abroad is a bar to an indictment for the same offence in this country. 
So an erroneous acquittal standing unreversed is a bar. So if a pri- 
soner could have been legally convicted* on the first indictment upon 
any evidence that might have been adduced, his acquittal on that in- 
dictment is a bar to a second, whether the proper evidence was in fact 
adduced on the first indictment or not. But an acquittal on an insuffi- 
cient indictment is no bar to a second indictment for the second offence. 
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Nor is an acquittal upon an indictment in a wrong county a bar to a 
subsequent indictment for the same offence in another county. Nor an 
acquittal for a felony to an indictment for a misdemeanor, nor vice 
versd. Nor is an acquittal as an accessory a bar to an indictment as 
a principal, nor vice versd. 

The plea must be an acquittal by a petty juiy ; and it must set forth 
the record of the former indictment and acquittal, or it will be bad on 
demurrer. If the indictment be for felony, the defendant should, 
besides pleading autrefoits acquit, plead over, denying the felonv. 
Though if he should neglect to do so, he may still be allowed, after tte 
plea of autrefoits acquit found against him, to plead Not guilty. 

To this plea the crown may demur ; and if the plea be held bad on 
demurrer, and the case be a misdemeanor, final judgment will be given 
against the defendant. 

There may also be a replication to this plea, disputing the fact of 
the acquittal. And where the plea has been ore tenus, the replication 
of the crown may be immediately put in in the same way ; but if the 
plea be in writing, so must the replication. Upon this issue a venire is 
awarded, and a jury sworn instanter, to try the issue. And it is always 
by a jury, there being no trial ^^by &e record” in criminal cases. 

If the judgment be against the accused on this issue, in case of a 
felony, it is, that he answer over ; or, if he has add5i to his plea of 
autrefoits acquit a plea over to the felony, the jury are charged again 
to inquire of that' second issue, and the trial proceeds as if no special 
plea in bar had been pleaded. But in misdemeanors the judgment 
against the accused is final. 

When the judgment is for the accused, whether in felony or misde- 
meanor, it is, that he go without a day ; and he is altogether discharged 
from the prosecution. 

(3.) The Pica of Autrefoits Convict is used where the defendant 
was indicted upon a former occasion for the same ofience and convicted. 
It is in general open to the same remarks as that of autrefoits acquit. 

(4.) Plea of Autrefoits Attaint , — ^This seems now to be rendered 
us^ess by the effect of 7 & 8 Geo. IV. c. 28, § 4, which enacts, that 
no plea setting forth any attainder shall be pleaded in bar of any in- 
dictment, unless the attainder be for the same offence as that charged 
in the indictment. 

(5.) Plea of Pardon , — If the defendant has received a pardon for 
the offence charged, he may plead it in bar. He may plead it either 
upon arraignment, or after verdict in arrest of judgment, or after judg- 
ment in bar of execution. But he is bound to plead it at the first op- 
portunity ; for if he has received a pardon before arraignment, and, 
instead of pleading it, pleads Not guilty, he cannot afterwards avail 
himself of it in arrest of judgment. 

By 5^ 6 Wm. III. c. 13, when a pardon is pleaded by any one for 
felony, the justices may at their discretion remand him to prison till 
he enter into a recognizance with two sureties for his good behaviour 
for any time not exceeding seven years ; but this power is not usually 
exercised, and in all cases, if such plea be found for the prisoner, the 
course is to discharge him. A pardon by public act of parliament need 
not be pleaded, but the court must nofice it ex offiew. 
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(6.) The Plea of Not Guilty y otherwise called the General Issue, 
— ^This is pleaded, in most cases, by the prisoner vivd voce at the bar, 
in these words, Not Guilty.” But in cases where the defendant is 
allowed to appear by attorney, it is not pleaded vivd voce, but engrossed 
and filed with the proper officer. 

By 7 & 8 Geo. IV. c, 28, § 1, if any person, not having privilege of 
peerage^^ being arraigned upon any indictment for treason, felony, or 
piracy, shall {dead thereto a plea of** Not Guilty,” he shall by such 
plea, without any further form, be deemed to have put himself upon 
the country for trial. And the court shall in the usual manner order 
a jury for the trial of such person accordingly. 

And by sect. 2, if any person being arraigned upon or charged with 
any indictment or information for treason, felony, piracy^ or misde- 
meanor, shall stand mute of malice, or will not answer directly to the 
indictment or information, in every such case it shall be lawful for the 
court, if it shall so think fit, to order the proper officer to enter a plea 
of** Not guilty” on behalf of such person. And the plea so entered 
shall have the same force and effect as if such person had actually 
pleaded the same. 

This is the only plea on which the prisoner can receive a final judg- 
ment of death ; Jor in all cases of felony, if a special plea in bar, or 
any other plea, is found against him, he is allowed to plead over ** Nut 
guilty ” to the felony. On pleading this plea, the prisoner, if in irons, 
is entitled to have them removed, in order that he may have no unne- 
cessary pain or restraint on his t»ial. 

The general issue makes it incumbent upon the prosecutor to prove 
ever|^ fact and circumstance constituting the offence as stated in the in- 
dictment or information. On the other hand, the defendant may give 
in evidence under this plea, not only every thing which negatives the 
allegation in the indictment, but also all matters of excuse and justifi- 
cation 


CHAPTER XXIV. 

Wtial antr Conbiction^ 

Trial is the decision of the matter of fact brought into issue upon the 
plea of the defendant. 

I. Trial by Peers. — This is the method of trial used in the 
Court of Parliament, or before the Lord High Steward, when a peer is 
indicted for felony. The course of proceeding is similar to that on 
trial by jury, except that there can be no special verdict, and that the 
peers need not all agree in their verdict, the decision of th^ greater 
number (consisting of twelve at least) being conclusive. 

II. Trial by Jury, otherwise called trial by the country, is by 
twelve jurors of the county where the fact is alleged to have been 
committed. 

* By 4 & 5 Vic. c. 22, every lord of indictment ; and shall, upon conviction, be 
parliament, or peer having voice and place liable to the same punishment as any other 
m parliament, against whom any indictment person who may be convicted of any such 
for felony may be found, shall plead to such felony. 
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In the case of indictment in the Queen’s Bench^ or of an information, 
a jury is impanelled by writ of venire facias to the sheriiF as in civil 
cases ; and if it be for misdemeanor, the trial is at a court of Nisi Prius. 
But an indictment for felony in tlbe Queen’s Bench is always tried at 
bar; and so is a misdemeanor, if the case be of great difficulty or 
importance. 

On an information ex-officio^ the attorney-general is entitled to a 
trial at bar if he prefers it. 

Upon an indictment found at the assizes, or any other court of oyer 
and terminer and gaol delivery, a jury is impanelled for trial bemre 
the court where the indictment is found and the prisoner arraigned. 

With respect to the mode of proceeding for impanelling juries in 
such courts, see the provisions of 6 Geo. IV. c. 50, §§ 4 to 

In important cases of misdemeanor it frequently happens that the 
trial is (on the application of one of the parties) by a special jury, 
instead of a jury of the ordinary kind; for the mode of choosing which, 
see 6 Geo. IV. c. 50, §§ 31, already noticed. 

A special jury can be had in any criminal case except felony. But 
it can be obtained only when the prosecution is in the Queen’s Bench ; 
not when it is at the assizes, &c. And it may be obtained whether the 
prosecution is by indictment or by information. 

On an information ex officio, the attorney-general usually prefers a 
special jury. 

As to the time of trial, it is provided by 60 Geo. III. & 1 Geo. I V. 
c. 4, ^ 3, that persons prosecuted for any misdemeanor by indictment 
at any session of the peace, session of oyer and terminer, or session of 
gaol delivery, having been committed or held to bail to answer fof such 
offence twenty days before the session at which the indictment was 
found, shall plead to such indictment, and trial shall proceed thereon 
at such session, unless a certiorari to remove the indictment is delivered 
at such session before the jury are sworn. 

By sec. 5, persons so prosecuted, not having been committed or held to 
bail twenty days before the session at which the indictment is found, 
but having been committed or held to bail to answer for such offence 
at some subsequent session, or having received notice of the indictment 
being found twenty days before such subsequent session, shall plead to 
such indictment at such subsequent session, and trial shall proceed 
Ihereon at such same session, unless a certiorari to remove the indict- 
ment is delivered at such session before the jury are sworn. 

In informations ex officio the attorney-general brings the case on to 
trial when he thinks proper, though the court will interfere after twelve 
months have elapsed since a plea of Not guilty, and allow the defendant 
to bring on the trial, unless a nolle prosequi has been entered. 

In informations filed by the master of the Crown Office, and on in- 
dictments in the Queen’s Bench, either of the parties may, upon due 
notice to the other, proceed to trial at the next sittings &c. after the 
indictment has been traversed. And on such informations the prose- 
cutor must proceed to trial within a year after issue joined, or enter a 
nolle prosequi, at peril of costs. 

In felonies the trial is at the same assizes at which the indictment is 
found, and generally on the day of the arraignment. 

7 0 
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Until the passing of the 6 & 7 Wm. IV. c. 114, a person indicted for 
felony was not entitled to a copy of the indictment or list oT the witnesses^ 
except in cases of treason; tnough,, if any legal exception were taken 
to the indictment, the court would, as a matter of favour, allow a copy 
to be taken of the part material to be examined, and in lesser offences 
the right of having a copy of the indictment was always admitted 
But now by sect, o of that act it is enacted, that all persons who 
shall be held to bail or committed to prison for any offence against 
the law shall be entitled to require and have, on demand, (from the 
person who shall have the lawful custody thereof) copies of the 
examinations of the witnesses respectively upon whose depositions they 
have been so held to bail or committed to prison, on payment of a rea- 
sonable sum for the same, not exceeding three halfpence for each folio 
of ninety words. Provided always, that if such demand shall not be 
made before the day appointed for the commencement of the assizes or 
sessions at which the trial of the person on whose behalf such demand 
shall be made is to take place, such person shall not be entitled to have 
any copy of such examination of witnesses, unless the judge or other 
person presiding at such trial shall be of opinion that such copy may be 
made and delivered without delay or inconvenience to such trial ; but 
it shall nevertheless be competent for such judge or other person, if he 
think fit, to postpone such trial on account of such copy of the examina- 
tion of witnesses not having been previously had by tlie party charged. 

And by sec. 4, all persons under trial shall be entitled, at the time 
of their trial, to inspect, without fee or reward, all depositions (or copies 
tliereof) which have been taken against them, and returned into the 
court*l)efore which such trial shall be had. 

When the trial is called on, the jurors are to be sworn as they appear,, 
to the number of twelve, unless they are challenged. 

Challenges are objections to the jury, and may be made either on 
the part of the crown or of the prisoners, and either to the whole array 
or to the pollsy that is, to particular jurors. 

An objection made to a juror at the mere pleasure of the party, with- 
out showing any cause, is called a peremptory challenge. 

When the cause assigned for challenge carries with it primd facie 
evident marks of suspicion either of mafice or favour, it is said to be a 
principal challenge ; as when the juror is of kin to the party, or has an 
interest in the cause. But when the party objects only some probable 
cause of suspicion, as acquantance or the like, it is said to be to the 
favour. 

By 33 Edw. I. st. 5, and 6 Geo. IV. c. 50, § 29, a peremptory 
challenge is not allowed to the crown. But the crown need not assign 
the cause of challenge till all the panel is gone through. 

A peremptory challenge is allowed to the defendant only on the 
issue of Not guilty, and not on collateral issues. And it is allowed 
only in treason or felony, and not in misdemeanor. 

It is allowed in treason to the number of thirty-five, that is, one under 
the number of three full juries ; after which the defendant can challenge 
no further. And by 22 Hen. VIII. c. 14, and 6 Geo. IV. c. 50, § 29, 
it is allowed in other cases of felony, to the number of twenty only. In 
misprision of treason, the number allowed seems to be unsettled. 
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By 7 & 8 Geo. IV. c, 28, § 3, if any person indicted for treason, 
felony, or piracy, shall challenge peremptorily a greater number of the 
tnen returned to be of the jury than such person is entitled by law to 
challenge in any of the said cases, every peremptory challenge beyond 
the number allowed by law in any of the said cases shall be entirely 
void, and the trial of such person shall proceed as if no such challenge 
had been made. 

By 6 Geo. IV. c. 50, § 27, if any man shall be returned as a juror 
for the trial of any issue in any of the courts in the act mentioned who 
ahall not be qualified according to the act, the want of such qualification 
shall be a good cause of challenge, and he shall be discharged on such 
challenge, if the court shall be satisfied of the fact. But if any man 
returned as a juror for the trial of any such issue shall be qualified in 
other respects according to the act, the want of freehold shall not be 
good cause of challenge, nor for discharging the man upon his own appli- 
cation : provided, that the same shall not extend to any juror. 

By section 28, no challenge shall be taken to any panel for want of 
a knight being returned. 

By section 47, the privilege of an alien to be tried by a jury df' 
medietate lingum (allowed by 28 Edw, III. c. 13) is preserved ; ando 
the prayer of every alien indicted or impeached of felony or misdc 
meaner, the sheriff is, by command of the court, to return for one half oJ 
the jury a competent number of aliens, or so many as may be found in 
the town or place of trial ; and such aliens are not to be challenged 
for want of freehold or other qualification under the act. This privi- 
lege of an alien is taken away in treason by 1 & 2 Ph, & M. c. 10. 

The time for challenge is between the appearance and the swearing 
of the jurors. It cannot be made, either to the array or to the polls, 
before a full jury have made their appearance,’ nor after they are 
sworn. 

The challenge to the array must be in writing ; but that to the polls 
may be verbal. 

Upon a challenge to the array (whether principal or for favour), it 
lies in the discretion of the court to direct the mode in which it shall 
be tried. If the array be quashed, a new venire is awards to the coro- 
ners, or to elisors, at the application of the prosecutor. 

When a challenge has been made to the polls for cause, if it be a 
princi'pal challenge, it is sufficient that the ground be made out to the 
satisfaction of the court, and it need not be referred to triors. 

Upon a challenge to the polls for favour, the course is, to swear 
two persons in court to try whether the juryman challenged will 
try the prisoner indifferently. If the challenge be made to the first 
juror, the triors should be some persons not of the jury. Evidence is 
then produced to support the challenge, and the juror challenged may 
himself be examined on the ?;otr dire ; and according to the verdict 
of the two triors, the juror is admitted or rejected. 

If the juryman is admitted, he is sworn and joined with the triors 
in determining the next challenge ; and when two jurors have been 
thus admitted, the office of the triors ceases, and every subsequent 
challenge is left to the jurymen. 

By 6 Geo. IV. c. 50, § 50, no man shall serve on a jury for th^s 
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trial of a capital offence who shall not be qualified as a juror in civil 
causes within the came county, city, or place ; and such matter shall 
be ground for a principal challenge ; and the person challenged may 
be examined on oath on the matter. 

If, by reason of challenges or the default of the jurors, a sufiicient 
number cannot be had of the original panel, and the trial be unde, a 
commission of gaol delivery, the course is, for the court to order, ore 
tenus^ that a new panel be returned ; and there can be no tales. But 
where the indictment or information is in the Queen’s Bench, a tales 
may be awarded. No juryman who has been challenged on the ori- 
ginal panel ought to be sworn on the tales. And the defendant can 
challenge peremptorily from the tales only so many as will complete 
his original number of twenty in case of felony, and thirty-five in 
treason, including the challenges he made to the original jury. 

Upon the prayer and award of a tales de circumstantihiis at Nisi 
Prius, it is not compulsory on the sheriff to select the talesmen from the 
by-standers accidentally in court ; they may be selected out of persons 
previously appointed bv the sheriff to be in attendance in the expect- 
ation that a tales would become necessary. 

Besides these challenges by the parties themselves, the justices of 
gaol delivery and of the peace are empowered by statute 6 Geo. IV. 
c. 50, § 40, to reform the panels of jurors, by taking out the names 
of individuals and inserting others where necessary ; and the sheriff 
is bound to return the panel so altered. And this extends alike to 
grand and petty jurors. 

If a juryman is taken ill during the trial (even though the offence be 
a capital one), so as to be incapable of agreeing in the verdict, or die, 
the jury may be discharged and a fresh jury charged, and the prisoner 
tried de novo ; or another juryman may be added to the eleven by 
consent of the prisoner; but in that case the prisoner should be offered 
his challenges over again as to the eleven, and the eleven should be 
sworn de novo. 

When twelve jurors are procured free from exception, they are 
sworn ‘‘ well and truly to try, and due deliverance make, between our 
sovereign lady the queen and the prisoner at the bar, whom they have in 
charge, and a true verdict to give according to the evidence.’’ 

The indictment is then opened, and counsel may be heard in support 
of the prosecution. 

It was usual, on the trial of any person for a second offence of the 
same felony, to charge the jury to inquire at the same time concerning 
the previous conviction ; but the 6 & 7 Wm. IV. c. Ill, reciting that 
doubts may be reasonably entertained whether such practice is con- 
sistent with a fair and impartial inquiry as regards the matter of such 
subsequent felony, enacts. That after the passing of that act it shall 
not be lawful, on the trial of any person for any such subsequent felony, 
to charge the jury to inquire concerning such previous conviction 
until after they shall have inquired concerning such subsequent felony 
ind shall have found such person guilty of the same ; and that when- 
ever in any indictment such previous conviction shall be stated, the 
"ending of such statement to the jury as part of the indictment shall be 
deferred until after such finding as aforesaid. Provided nevertheless, 
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that if, upon the trial of any person for any such subsequent felony as 
aforesaid, such person shall give evidence of his or her good character, 
it shall be lawful for the prosecutor, in answer thereto, to give evidence 
of the indictment and conviction of such person for the previous felony 
before such verdict of Guilty shall have been returned, and the jury 
shall inquire concerning such previous conviction for felony at the same 
time that they inquire concerning the subsequent felony. 

At the opening of the case, application is sometimes made to quash 
the indictment. The application may be made either by the prose- 
cutor or the defendant ; but in the latter case, if the objection be not 
very clear and obvious, the court will not quash, but leave the de- 
fendant to demur, &c. 

The witnesses for the prosecution and defence respectively must be 
sworn to speak the truth, and the usual form is this : The evidence 
you shall give between our sovereign lady the queen and the prisoner 
at the bar, shall be the truth, the whole truth, and nothing but the 
truth ; so help you God/^ 

A peer must be sworn if examined, though he is allowed to give his 
answer upon his honour in a court of equity. 

Christians are sworn on the New Testament, J ews on the Old Tes- 
tament, Mahometans on the Koran, and persons of other religions in 
such form as they may declare, according to the faith they profess, is 
binding on the conscience. 1 & 2 Viet. c. 105. The solemn affirmation 
of a Quaker or Moravian is permitted in lieu of an oath, in all cases 
where an oath is required by law. — 3 & 4 Wm. IV. c. 49. 

A witness may be asked if he believes that there is a Deity, and 
that there is a future state of rewards and punishments ; but he cannot 
be questioned as to the particular tenets of his religion. 

Evidence. — With respect to evidence^ the rule is, that nothing can 
be given in evidence unless it directly tends to prove or disprove the 
matter in issue. Therefore it is not allowable to show that the prisoner 
has a general disposition to commit the same kind of offence as that 
for which he stands indicted. 

But, to prove the identity of the prisoner, it may be shown that other 
goods, not included in the indictment, which were stolen from the pre- 
mises at the same time, were found in his possession. So it may be 
shown, on an indictment for arson, that property ^ken out of the house 
at the time of the £ring was afterwards found secreted in the posses- 
sion of the prisoner. And where several felonies are so connected to- 
gether as to form an entire transaction, upon an indictment for the one, 
the other may be proved, to show the nature of the transaction. 

So where a guilty knowledge by the prisoner is to be proved, as in 
the case of forgery, evidence may be given of other instances of his 
having committed the same offence. 

So, to prove malice, acts not included in the indictment are admis- 
sible evidence ; as in murder, former attempts to assassinate. 

So, on an indictment for rape, defendant may give general evidence 
of the woman’s character for want of chastity, or that she had before 
been criminally connected with him ; though not to prove such con- 
nection with others. The prisoner is allowed to call witnesses to speak 
generally to his character ; but he is not allowed to prove particular 
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actions in his own favour, unless they tend directly to the disproof of 
some of the facts charged and put in issue. 

It is also a general rule, that the best evidence the nature of the case 
will admit of must be produced, if it can possibly be had ; and if it 
cannot, then the next best evidence. 

Therefore before a copy of a written instalment or parol evidence of 
its contents can be received as proof, the absence of the original instru- 
ment must be accounted for, by proving that it is lost or destroyed, or 
in the possession of the opposite party. Nor will even the declaration 
of the party against whom it is used be evidence of the instrument, 
unless the non^production of it be accounted for. But on an indictment 
for stealing a bill of exchange, parol evidence of it may be admitted, 
without notice to the defendant to produce the instrument itself. 

The common law does not require any certain number of witnesses 
in criminal, more than in civil, cases ; so that, at common law, the 
positive oath of one witness is sufficient to a conviction for any crime 
whatsoever. It was enacted, however, for the security of the subject, 
by statutes 1 Edw. VI. c. 12, and 5 Sc 6 Edw, VI. c. 11, that no person, 
not voluntarily confessing the same, should be convicted of any offence of 
high treason, petit treason, or misprision of ti eason, but upon the oaths 
of t/vo lawful accusers. It has been made a question, whether, and 
how far, these statutes were in force, after 1 & 2 P. & M. c. 10 ; but it 
is one that, so far as respects the case of treason at least, is of no 
practical moment. For the statute 7 Wm. III. c. 3 is express, that 
no person shall be convicted of any high treason within its purview, or 
misprision thereof, but upon the testimony of two lawful witnesses, either 
both of them to the same overt act, or one of them to one, and the 
other to another overt act of treason of the same kind ; or upon his 
own free and voluntary confession of the same in 02 wn court. And 
the statute further provides, that no evidence shall be given of any 
overt act which is not expressly laid in the indictment. 

But one witness is sufficient in treason to prove a collateral fact, as 
that defendant is a natural-born subject, or the like. 

And by 39 & 40 Geo. III. c. 93, where the overt act of treason is 
the assassination of the king, or a direct attempt on his life or person, 
one witness is sufficiept. 

To convict for perjury, also, there must be two witnesses. But if 
the perjury assigned be directly proved by one witness, and any ma- 
terial circumstances be proved by another, or by written documents, in 
confirmation, this may suffice. If the perjury consists in the defend- 
ant’s having sworn contrary to what he had himself before sworn upon 
the same subject, this is not within the rule requiring two witnesses. 

A free and voluntary confession by the prisoner is in general suffi- 
cient to convict, without any other evidence ; whether made before 
p.pprehension or afler, on judicial examination, or after commitment, and 
whether reduced into writing or not But if the confession was drawn 
from the prisoner by means of a threat or a promise, however slight, it 
is not admissible evidence. Any facts, however, that may be brought 
to light in consequence of such confession, may be proved. 

A confession (if made on examination before a magistrate) ought 
to be taken in writing, and signed by the magistrate, as directed by 
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7 Geo. IV. c. 64 ; and parol evidence of such a confession will not be 
received, unless it is clearly proved not to have been reduced into 
writing. The confession, when taken in writing, ought to be read over 
to the prisoner, and he should be asked to sign it. But his refusing to 
do so will not make it inadmissible, if in other respects regularly ob- 
tained. The confession should be taken without oath, or it cannot be 
received. 

His confession is evidence only against himself ; not against others, 
though proved aliunde to be his accomplices. 

In all cases the whole of the confession should be given in evidence ; 
for it is a general rule, that the whole account must be taken together, 
both that which makes for the prisoner, and that which makes against 
him. But what he says in his favour is not conclusive, but the whole 
must be left to the jury. 

Upon an indictment for murder, the dying declarations of the de- 
ceased are admissible in evidence, if it appear to the judge that the 
party was conscious of his being in a dying state when he made them, 
and impressed with a sense of his situation ; but only when the death 
of the deceased is the subject of the charge, and the cause of the 
death is the subject of the dying declaration. 

The depositions of witnesses upon oath before magistrates and 
coroners, duly put in writing, and subscribed and delivered to the 
officer of the court, upon being produced at the trial, and proved by the 
magistrate or his clerk to have been truly taken, may be given in evi- 
dence against the prisoner in case^ of felony and misdemeanor (but not 
in treason), if the person who made the deposition is dead or insane, 
or is kept out of the way by the defendant, or (as it seems) is sick, or 
unable to travel. 

But depositions before magistrates cannot be read as evidence 
against the prisoner, unless taken in the presence of the prisoner, so 
that he had an opportunity of cross-examining. If duly taken, they 
are admissible in evidence after the death &c. of the deponent, not only 
on the trial of the same offence with which the defendant was charged 
when they were taken, but on an indictment for any other offence. 

They may also be given in evidence by the defendant, where the wit- 
nesses appear, in order to show some material variance between their 
evidence at the trial and their evidence before the magistrate ; and it 
appears they may be read by the prosecutor, and certainly by the 
judge, to impeach the credit of a witness who gives evidence contra- 
dictory to facts contained, in his deposition. 

Hearsay is not in general sufficient evidence, except to prove public 
rights, customs, boundaries, and the like. 

An insane person cannot be admitted as a witness, but a person deaf 
and dumb may ; and a person accustomed to confer with him by signs 
may interpret. 

A child, however young, may be sworn, if he is aware of the obli- 
gation of an oath. 

Husband and wife cannot be witnesses for or against each other ; 
but this is the only relationship which renders a witness incompetent. 

And where several persons are jointly indicted, the wife of one ot 
them cannot be produced as a witness for or against the others. 
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But where a woman has been taken away by force and married^ she 
may be aimitted as a witness against the offender, unless after abduc- 
tion she consented to the marriage. And generally, in cases of violent 
injury to the person of the wife, the wife is evidence against her 
husband ; and where he is suspected of having murdered her, her 
dying declarations are evidence against him. 

Formerly a witness was incompetent to give evidence if he were 
interested in the event of the trial, or could avail himself of such 
evidence on any future occasion in support of his own interest ; though 
in criminal cases many instances of apparent interest were not con- 
sidered within the rule ; — as, in particular, the testimony of the party in- 
jured was constantly admitted; and in cases of forgery the 9 Geo. IV. 
c. 32 expressly enacted that no person should be deemed incompetent 
by reason of any interest in the writing forged. Again, persons 
victed of felony or of any species of the crimen falsi, as barratry, 
conspiracy, perjury, fraud in gaming, &c., were also incapacitated as 
witnesses. But now the 6 & 7 Vic. c. 85, reciting that ‘^whereas 
the inquiry after truth in courts of justice is often obstructed by 
incapacities created by the present law, and it is desirable that full 
information as to the facts in issue, both in criminal and civil cases, 
should be laid before the persons who are appointed to decide upon 
them, and that such persons should exercise their judgment on the 
credit of the witnesses adduced, and on the truth of their testimony,’^ 
enacts, that no person offered as a witness shall be excluded by reason 
of incapacity from crime or interest from giving evidence ; but that 
every person so offered shall be admitted to give evidence, notwith- 
standing that such person may or shall have an interest in the matter 
in question, or in the event of the trial, or of the suit, action, or pro- 
ceeding, and notwithstanding that such person may have been pre- 
viously convicted of any crime or offence. ^ 

The credit of a witness may be impeached by calling evidence to 
show his general want of veracity; but evidence cannot be given against 
him of particular transactions. No one can be allowed to discredit 
his own witness by impeaching his character; though if on his exa- 
mination his evidence proves unfavourable, the party may call other 
evidence to contradict facts which his witness has affirmed. 

The counsel, attorney, or solicitor of the defendant cannot disclose 
any fact he has become acquainted with under the sanction of pro- 
fessional confidence. But this does not extend to any other than 
legal advisers, and therefore not to physicians, &c. 

A witness need not answer any question tending to render him the 
subject of a criminal prosecution, or to subject him to penalties. 

‘ The act extends both to criminal and persons respectively; and that it shall not 
civil cases. It is provided, however, that repeal any provision in the 7 Wm. IV. 
the act shall not render competent any 1 Vic. c. 26 (Wills Act). But any defend^ 
party to any suit, action, or proceeding in- ant to a cause pending in a court of equity 
dividual ly named in the record, or any les- may be examined as a witness on behalf of 
sor of the plaintiff or tenant of premises tne plaintiff or of any co-defendanr, saving 
sought to be recovered in ejectment, or the just exceptions; and any interest which such 
landlord or other person in whose right any defendant may have in any of the matters 
defendant in replevin may make cognizance, in question shall not be deemed a just ex- 
or any person in whose immediate and indi- ception to his testimony, but only as affect- 
vidual behalf any action may be brought ing or tending to affect his credit as a witness. 
Of defended, or the husband or wife of such — 6 & 7 Vic. c. 85, § 1. 
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By 9 Geo. IV. c. 15, the judges at nisi prius, and the courts of ojer and 
terminer and general gaol delivery, are empowered to amend the record 
upon which any trial may be pending in any indictment or information 
for any misdemeanor, when any variance shall appear between any 
matter in writing or in print produced in evidence and the recital or 
setting forth thereof upon the record. 

When the evidence for the prosecution is closed, the judge calls on 
the defendant for his defence. 

Formerly no counsel was allowed to speak for a prisoner upon his trial 
on the general issue in a case of felony, except upon any point of law which 
might arise proper to be debated. In misaemeanors, however, and even 
in felonies where the issue was collateral, and not the general issue, this 
prohibition did not apply. And the judges always allowed a prisoner’s 
counsel to instruct him what questions to ask, or even to ask them for 
him with respect to matters of fact. And by 7 Wm, III. c. 3, the case of 
treason was excepted from the rule by which counsel were prohibited 
from speaking on behalf of the prisoncjr in cases of felony ; for by that 
statute, upon indictment for such treason as works a corruption of the 
blood, or misprision thereof, except treason in counterfeiting the royal 
seals, the prisoner may make his full defence by counsel, not exceeding 
two, to be named by the prisoner, and assigned by the court or judge. 
It has been also decided, that the two counsel may address the jury, 
though the prisoner call no evidence. And by 20 Geo. II. c. 30, the 
same privilege of making a full defence by counsel is given in the case 
of impeachments for treason. 

But now the 6 & 7 Wm IV. c. 114, reciting that it is just and rea- 
sonable that persons accused of offences against the law should be 
enabled to make their full answer and defonce to all that is alleged 
against them, enacts, that after the 1st October, 1836, all persons tried 
for felonies shall be admitted, after the close of the case for the prosecu- 
tion, to make full answer and defonce thereto by counsel learned in the 
law, or by attorney in courts where attorneys practise as counsel. And 
by sect. 2, that in all cases of summary conviction persons accused 
shall be admitted to make their full answer and defence, and to have 
all witnesses examined and cross-examined by counsel or attorney. 

If any witness is examined for the defence, the counsel for the pro- 
secution has a right to address the jury in reply, but, in general, not 
otherwise. But fhe defendant’s calling witnesses merely to impeach 
the competency of the prosecutor’s witness will not let in a reply. 

In crown prosecutions the attorney or solicitor-general has a right to 
reply, whether the defendant calls witnesses or not. 

After the case on both sides is closed, the judge sums up, stating 
every thing material to the point at issue that has been proved in the 
course of the trial ; and the jury then retire to consider of their verdict. 

If during the trial the prisoner be taken so ill that he is unable to 
remain at the bar, the judge will discharge the jury; and on his recovery 
another jury may be sworn. But, in general, after any evidence has 
been given, *the jury cannot be discharged until they have given in their 
vedict ; but are to consider of it, and deliver it in open court. The 
judges, however, may adjourn while the jury are withdrawn to confer, 
and may return to receive the verdict in open court. 

7 P 



1^82 Trial and Conviction. 

When a criminal trial runs to such length that it cannot be conciuded 
in one daf, the court by its own authority may adjourn till the next' 
morning. But the jury must be somewhere kept together (at least in 
a capital case), that they may have no communication except with each 
other. In cases, however, of misdemeanor, the separation of the jury 
on such adjournment does not vitiate the verdict. 

The verdict must be unanimous. In general, the assent of all the 
jury to the verdict pronounced by the foreman in their presence is to be 
conclusively inferred ; but if all the jury were not within sight, and it is 
therefore uncertain whether they all heard the verdict, the court will, in a 
case of misdemeanor, grant a new trial at tlie instance of the defendant. 

The verdict may be either general ("Guilty” or " Not guilty”) or 
special^ setting forth all the circumstances of the case, and praying the 
judgment of the court, whether, for instance, on the facts stated the 
case be murder, manslaughter, or no crime at all. And in all eases 
the jury have a right to find either a general or a special verdict. 

Where an indictment for felony includes a felony of inferior degree, 
the jury may acquit the defendant of the higher crime, and convict him 
of tile less. Thus, on an indictment for mumer, he may be convicted oi 
manslaughter; and on an indictment for robbery, of simple larceny. 

On a verdict of Not guilty, the prisoner is for ever quit of the accu- 
sation ; and upon such acquittal, or, upon discharge for want of prose- 
cution, shall be immediately set at large, without payment of any fee 
to the gaoler. — 14 Geo. III. c. 20. 

But if the jury find him guilty, or if he confesses the crime, and the 
confession is thereon recorded without trial, he is, in either case, said 
to be convicted. 

Prosecutors* and Witnesses’ Expenges, &e. — By 7 Geo. IV. 
c. 64, § 22, the court before which any person shall be prosecuted or 
tried for any felony is empowered, at the request of the prosecutor or 
other person who shall appear on recognizance or subpoena to prosecute 
or give evidence, to order payment to the prosecutor of the costs and 
expences which he shall incur in preferring the indictment, and also pay- 
ment to the prosecutor and witnesses for the prosecution of such sums 
of money as shall seem reasonable and sufficient to reimburse them for 
the expences they shall have severally incurred in attending before the 
examining magistrate and the grand jury, and in otherwise carrying on 
such prosecution, and also to compensate them fof their trouble and 
loss of time. And although no bill o£ indictment be preferred, it shall 
still be lawful for the court, where any person shall bond fide have at- 
tended the court in obedience to such recognizance or subpeena, to 
order payment of such sum of money as shall seem reasonable and 
sufficient to reimburse such person for the expences bond fide incurred 
by reason of attending before the examining magistrates, and by reason 
of such recognizance or subpeena, and also to compensate such person 
for trouble and loss of time. And the amount of the expences of attend- 
ing before the examining magistrate, and the compensation for trouble 
and loss of time therein, shall be ascertained by tne certificate of such 
magistrate granted before the trial or attendance in court, if such ma- 
gistrate shall think fit to grant the same ; and the amount of all the 
other expences and compensation shall be ascertained by the proper 
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officer of the court, subject to the regulations to be established as there- 
inafter mentioned. 

And, by sect. 23, courts may order payment of the expences of prose- 
cutors and witnesses for the prosecution on indictments for misdemeanor^ 
together with a compensation for their trouble and loss of time, in like 
manner as in felony, in the following cases : — where any person shall be 
indicted of any assault with intent to commit felony, — of any attempt 
to commit felony, — of any riot, — of any misdemeanor for receiving 
stolen property, knowing the same to have been stolen, — of any assault 
upon a peace officer in the execution of his duty, or upon any person 
acting in aid of such officer, — of any neglect or breach of duty as a peace 
officer, — of any assault committed in pursuance of a conspiracy to raise 
the rate of wages, — of knowingly and designedly obtaining any property 
by false pretences, — of wilful and indecent exposure of the person, — of 
wilful and corrupt perjury, or of subornation of perjury. And although 
no indictment is preferred, attendance in court in obedience to a recog- 
nizance is to be allowed for, as in case of felony. But in cases of mis- 
demeanor the power of ordering payment of expences and compensation 
shall not extend to the attendance before the examining magistrate. 

The order for payment is to be made out by the proper officer of the 
court (upon payment of one shilling for the prosecutor, and sixpence for 
each other person), and paid by the county treasurer. § 24. By sect. 
26, the quarter sessions are empowered to regulate the expences. 

In cases of prosecution in the admiralty jurisdiction, the court may 
order payment of expences and compensation to prosecutors and wit- 
nesses in like manner as in other courts, to be paid by the assistant to 
the Council for the Affairs of the Admiralty and Navy. 

By secs. 28, 29, courts may order compensation to parties who have 
been active in the apprehension of certain offenders therein described, 
by an order on the sheriff, who is to be reimbursed by the Treasury. 

By sect. 30, if any man is killed in attempting to apprehend any such 
offenders as are mentioned in sect. 28, the court may order compensation 
to his family. See ante, p. 1167. 

By 7 Wni. I V. & 1 Viet. c. 44, upon a charge against any person of 
having endeavoured to conceal the birth of a child, the court is. autho- 
rized (whether a bill of indictment shall or shall not be actually pre- 
ferred) to order payment of the costs and expences of the prosecutor 
and witnesses, together with a compensation for their trouble and loss 
of time, in the same manner as in cases of felony. 

By 4 & 5 W. & M. c. 18, if the prosecutor, on an information filed 
by the master of the Crown Office, does not try within a year after issue 
joined, or if the defendant be acquitted by verdict, or a nolle prosequi 
bo entered, the Court of Queen's Bench is authorized to award costs to 
the defendant, unless the judge certifies in open court, on the trial, that 
there was a reasonable ground for the prosecution. But on informations 
ex officio no costs are paid on either side. 

Restitution op Propertt. — By 7 & 8 Geo. IV. c. 29, J 67, if any 
person guilty of any felony or misdemeanor under that act, in stealing, 
taking, obtaining, or converting, or in knowingly receiving any chattel, 
money, valuable security, or other property whatsoever, shall be in- 
dicted for any such offence by or on the behalf of the owner of the pro- 
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petty, or his executor or administrator, and convicted thereof, in such 
case the property shall be restored to the owner or his representatives ; 
and the court shall have power to award from time to time writs of 
restitution for the said property, or to order the restitution thereof in a 
summary manner. Provided, that if it shall appear, before any award 
or order made, that any valuable security shcul have been bmd fde 
paid or discharged by some person or body corporate liable to the pay- 
ment thereof, or, being a negotiable instrument, shall have been bond 
Jide taken or received, by transfer or delivery by some person or body 
corporate, for a just and valuable consideration, without any notice or 
any reasonable cause to eiuspect that the same had been stolen, taken, 
obtained, or converted as aforesaid, in such case the court shall not 
award or order the restitution of such security. 

When, after a conviction, the owner is entitled to restitution, he may 
take his goods wherever he can find them, without any writ or order 
foi restitution, so that it be effected without breach of the peace. And 
he is entitled to such restitution although, since the goods were stolen, 
they have been sold in market overt to an innocent purchaser. But 
until conviction the right of recaption of things stolen, and the right of 
action for them, are suspended. 

Consequences of Conviction. — Upcwi conviction for any felony, 
the personal property of every description of the offender, which he 
has at the time of the conviction, are immediately forfeited to the queen. 
But, before conviction, he meyhond fide sell any of his chattels real or 
personal, for the sustenance of himself and family between the fact and 
conviction; yet if they are collusively and not bond fide pai*ted with, 
merely to defraud the crown, the law will reach them. 

Upon conviction for misprision of treason, the profits of the offender’s 
lands during life, and also his goods and chattels, are forfeited. 

New Trial. — In prosecutions in the Queen’s Bench for misde- 
meanoi^s, if a verdict or Guilty has been given contrary to the evidence, 
and not to the satisfaction of the judge, the court will, on the motion 
of the defendant, grant a new trial. And there are many other grounds 
on which, after such verdict, a new trial will be granted at the instance 
of the defendant, to promote the purposes of justice. 

But a new trial will not be granted at the instance of the prosecutor, 
though the defendant has been acquitted contrary to the evidence, unless 
the verdict should appear to have been obtained by some fraudulent or 
irregular proceeding on the part of the defendant. 

And no new trial can be granted in any case of felony ; but if the 
conviction appears to the court to be improper, the execution is re- 
spited, to enable fhe defendant to apply for a pardon. 


CHAPTER XXV. 

@t aiulTffmrnt anlr ittt Gonsfrqiitticrfli^ 

The Court of Queen’s Bencn may give judgment in every case, whether 
he indictment were originally found there or removed by certiorari 
^rom an inferior tribunal 
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By 14 Hen. VI. c. 1, judges at Nisi Prius are empowered, in cases 
of felony and treason, to pass sentence on a prisoner convicted before 
them ; or they may return the postea, together with the criminal, into 
the court above, if they think proper. And by 11 Hen. VI. c. 6, and 
1 Edw. VI. c. 7, justices of g^er and terminer, gaol delivery, and of 
the peace, have power to give judgment by virtue of their respective 
commissions ^ *and this, even though the trid was before former corn* 
missioners. 

If an inferior court do not give judgment, the Queen's Bench may 
issue a mandamus. 

By 11 Geo. IV. & 1 Wm. IV. c. 70, 5 9, npon all trials for felonies 
or misdemeanors upon any record of the Queen s Bench, judgment may 
be pronounced during the sittings or assizes by the judge before whom 
the verdict was taken (except only in cases of information filed by leave 
of the Queen's Bench, or in cases of information filed by the attorney- 
general, where he prays that the judgment may be postponed), and the 
judge may either order an immediate commitment in execution, or 
may respite the execution until the sixth day of the next term. 

No corporal punishment can in any case be awarded against a de- 
fendant, unless he is personally present. He may be mied in his 
absence ; but, to mitigate a fine, he must appear in person. 

After conviction, if the defendant is not in custody, a capias is 
awarded against him to bring him in to receive judgment ; and if he 
absconds, he may be prosecuted to outlawry. 

In case of a conviction for a misdemeanor, where judgment is given in 
the Queen's Bench, if the defendant be present he will be committed until 
judgment shall be passed against him ; unless the prosecutor consent 
to his liberation on his recognizance to appear and receive judgment. 

Upon conviction, where judgment is given in the Queen's Bench, 
whether for a capital felony or otherwise, the prosecutor enters a four- 
day rule for judgment; and in that interval he brings the postea into 
court, to enable the judges to pass sentence. 

Ahrest of J udgment. — At any time between the conviction and 
the judgment, either in case of felony or misdemeanor, the defendant 
may move the court in arrest of judgment. And, to give him an oppor- 
tunity of doing this, he must, in capital offences, be asked, after con- 
viction and before judgment, what he has to say why judgment of death 
should not be pronounced against him. And it must appear on the 
record that this question was put. 

The grounds for a motion in arrest of judgment are objections arising 
upon the face of the recoi*d itself. No defect in evidence or other ob 
jection to the proceedings not apparent on the record can be urged in 
this shape. But a motion in arrest of judgment may be grounded on 
a defect apparent in any part of the record, and not merely on such 
as occur in the indictment itself. 

By 7 Geo. IV. c. 64, § 20, no judgment upon any indictment or infor- 
mation for felony or misdemeanor, whether after verdict or outlaw^ry, 
or by confession, default, or otherwise, shall be stayed or reversed for 
want of the averment of any matter unnecessary to be proved, nor for 
the omission of the words as appears by the record," or of the words 

with force and arms," or of the words against the peace nor for 
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the insertion of the words against the jbmi of the statute,” instead of 

against the form of the statutes,” or vice versd ; nor for that any 
person mentioned in the indictment or information is designated by a 
name of office or other descriptive appellation instead of his proper 
name ; nor for omitting to state the |jime at which the oiFence was 
committed, in any case where time is not of the essence of the offence ; 
nor for stating the offence to have been committed on a day subse- 
quent to the folding of the indictment or exhibiting the information, 
or on an impossible day, or on a dav that never happened ; nor for 
want of a proper or perfect venue, wnere the court shall appear by the 
indictment or information to have had jurisdiction over the offence. 

And, by sect. 21, no judgment after verdict, upon any indictment 
or information for felony or misdemeanor, shall be stayed or reversed 
for want of a similiter, nor by reason that the jury process has been 
awarded to a wrong officer upon an insufficient suggestion, nor for any 
misnomer or misdescription of the officer returning such process or of 
any of the jurors, nor because any person has served upon the jury who 
had not been returned as a juror by the sheriff ; and where the offence 
charged has been created by any statute, or subjected to a greater 
degree of punishment or excluded from the benefit of cler^ by any 
statute, the indictment or information shall, after verdict, be neld suffi- 
cient to warrant the punishment prescribed by the statute, if it describe 
the offence in the words of the statute. 

A pardon may be also pleaded in arrest of judgment, and it has the 
same advantage when so pleaded, as when pleaded in arraignment. 

The defendant must be personally before the court, to move in arrest 
of judgment ; and if several be convicted, they should be all present. 
But the court may, without any motion, arrest the judgment if they 
see cause. 

If the judgment be pronounced, though not actually entered, the only 
course for the defendant is by writ of error. 

If judgment be arrested, all the proceedings are thereby set aside, 
but a subsequent indictment may be preferred. 

Where a motion to arrest the judgment is made at the assizes, and 
the judge thinks there may be good ground for it, he respites the 
judgment for the opinion of all the judges. And, after passing sen- 
tence, he may respite execution, for tlbe like purpose. 

Passing Sentence. — If there be no ground for the motion, the 
court then proceeds to pronounce judgment. 

The judgment of death is, that the offender be hanged by the neck 
till dead, with certain additions in the case of treason. See ante, 
p. 1061. The time and place of execution are no part of the judg-^ 
ment, except (before the recent act 6 & 7 Wm, IV. c. 30) in the case 
of murder. 

By 4 Geo. IV. c. 48, § 1, whenever any person shall be convicted of 
any felony, except murder, and shall by law be excluded the benefit of 
clergy in respect thereof, and the court before which such offender shall 
be convicted shall be of opinion that under the particular circumstances 
of the case such offender is a fit and proper subject to be recommended 
to the royal mercy, it shall be lawful for such court (if it shall think 
fit so to do) to direct the proper officer, then being present in the court. 
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to require and ask, and thereupon such officer shall require and ask^ 
if sucn offender hath or knoweth any thing to say why judgment of 
death should not be recorded against such offender ; and in case such 
offender shall not allege any matter or thing sufficient in law to arrest 
or bar such judgment, the court shall and may and is hereby authorisod 
to abstain from pronouncing judgment of death upon such offender, 
instead of pronounmng such judgment, may order the same to be entered 
of records And thereupon such proper officer as aforesaid shall and 
may and is hereby authorized to enter judgment of death on record 
against such offender in the usual and accustomed form, and in such 
and the same manner as is now used, and as if judgment of death had 
actually been pronounced in open court against such offender by the 
court before which such offender shall have been convicted. And; by 
sect. 2, the judgment thus recorded shall have the same effect as if 
judgment was pronounced and the party reprieved. 

Benefit of Clergy. — Formerly there was this distinction as to 
capital offences, that some were witnin the benefit of clergy, and others 
were excluded from that benefit. In the former cases the offender was 
upon the first offence discharged from capital punishment, upon praying 

the benefit of clergy in the latter cases he was not allowed that 
exemption. But now the law in this respect is altered ; the benefit of 
clergy having been abolished by the 7 & 8 Geo. IV. c. 28, § 6, as we 
have already seen, ante, p. 235. 

The 7 & 8 Geo. ly. c. 28 having thus, by sec. 6, abolished the benefit 
of clerCT, provides, by sect. 7, that no person convicted of felony shall 
suffer death, unless it be for some felony which was excluded from the 
benefit of clergy before or on the first day of the then session of par- 
liament (14th November, 1826), or whic^hath been or shall be made 
punishable with death by some statute passed after that day.^ 

By sect. 8, every person convicted of any felony not punishable with 
death shall be punished in the manner prescribed by the statute or 
statutes specially relating to such felony ; and every person convicted 
of any penalty for which no punishment hath been or hereafter may be 
specially provided, shall be deemed to be punishable under this act, 
and shall be liable, at the discretion of the court, to be transported be- 
yond the seas for the term of seven years, or to be imprisoned for any 
term not exceeding two years, and, if a male, to be once, twice, or 
thrice, publicly or privately whipped (if the court think fit) in addition 
to such imprisonment. 

By sect. 9, when any person shall be convicted of any offence punish- 
able under this act for wnich imprisonment may be awarded, it snail be 

' By I Edw. YI. c. 12, the same advantage in the House of Lords, and it became a 
was given to peers as a privilege of peerage, question whether, if that peer had been 
on a first conviction of certain feloniei^ found guilty, he would not have escaped 
which other subjects derived from benefit of punishment by reason of this deficiency in 
cleigy. As that act was not noticed when the the law. However, the 4& 5 Viet. c. 22 
7 ^o. 1 Y. c. 28 was passed, considerable was shortly afterwards passed which repealed 

doubt was entertained wnether the pdvilege the first- mentioned statute, and enacts, that 
of peerage thus created did not still con- every lord of parliament or peer of this realm 
tinue in force, and as a consequence whether against whom any indictment for felony may 
a peer of parliament would have been liable be found shall plead to such indictment, and 
0 any punishment at all on a first conviction, shall upon conviction be liable to the sa]^ 
This matter fint attractedjmblic notice at punishment as any other of her 
the time of the trial of the Ea^ of Cardigan subjects. 
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lawful for the court to sentence the offender to be imprisoned, or to be 
imprisoned and kept to bard labour, in the common gaol or bouse of 
correction, and also to direct that the offender shall be kept in solitary 
confinement for such portion or portions thereof as to the court in its 
discretion shall seem meet. But the 1 Viet. c. 90 limits the period of 
solitary confinement, so that it shall not exceed one month at a time, 
nor three months in any one year. 

By sect. 10, whenever sentence shall be passed for felony on a person 
already imprisoned under sentence for another crime, it shall be lawful 
for the court to award imprisonment for the subsequent offence, to 
commence at the expiration of the imprisonment to which such person 
shall have been previously sentenced. And when such person shall be 
already under sentence either of imprisonment or transportation, the 
court, if empowered to pass sentence of transportation, may award such 
sentence for the subsequent offence, to commence at the expiration of 
the imprisonment or transportation to which such person shall have been 
previously sentenced, although the aggregate term of imprisonment or 
transportation respectively may exceed the term for which cither of those 
punishments could be otherwise awarded. 

By sect. 11, if any person shall be convicted of any felony not 
punishable with death, committed after a previous conviction for felony, 
such person shall on such subsequent conviction be liable, at the dis- 
cretion of the court, to be transported beyond the seas for life or not less 
than seven years, or to be imprisoned for any term not exceeding four 
years, and, if a male, to )je once, twice, or tlirice publicly or pi’ivately 
whipped (if the court tlnnk fit) in addition to such imprisonment. 

By sect. 13, no free pardon, nor anydiscJiarge in consequence thereof, 
nor any conditional pardon, i*or the performance of the condition, shall 
prevent or mitigate the punishment to which the offender might other- 
wise be lawfully sentenced on a subsequent conviction for any felony 
committed after the granting of such pardon. 

Attainder. — Immediately upon judgment of death (and also upon 
judgment of outlawry for a capital crime), attainder follows ; that is, 
the offender loses his civil rights and capacities, and becomes as it were 
dead in law. He cannot maintain, but he is liable to civil suits ; though 
he ought not to be charged therein, but by leave of the court or a judge 
at chambers. 

Another consequence of attainder is fo7'feiture, which applies to the 
freehold only, for the goods and chattels are forfeited prior to the 
attainder, viz, upon conviction. So property accruing to the felon 
afterwards before the term of his sentence, whether of imprisonment or 
transportation, is expired, is also forfeited. 

By attainder in treason a man forfeits to the crown all his freehold 
lands and tenements of inheritance, whether fee simple or fee tail, and 
all his rights of entry on freehold lands and tenements which he had at 
the time of the offence committed or at any time afterwards, to be for 
ever vested in the crown ; and also the profits of all freehold lands and 
tenements which he had in his own right for life so long as such interest 
shall subsist. And by 5 & 6 Edw. iV. c. 11, the wife’s . dower is for- 
feited. But the husband may be tenant by the curtesy of the wife’s 
lands, though she is attainted of treason. ^ 
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Copyhold estates^ in case of tre^n^ ibif^4 iou^ the 
manor, and not to the crown. 

By attainder for any other felony ad weU ad for treason* the cffi^nder^ 
before the passing of the 54 Geo. tn. c* 146, forfeited to i|i|e ceair^Mo 
profits during his life of all lands in which he had an estate 
in tail. He also forfeited to the crown all his freehold tenemehta||l^ 
simple for a year’nnd a day, and the crown might commit whai 
it pleased. This was called the kmg^$ year^ day^ mi and 
usually compounded for. Subject to these rights of the crown {|s to 
the freehold, the lands both freehold and copyhold (except lands en^ 
tailed) accrued to the lord of whom they were holden. 

Another consequence of attainder, in treason and all felonies, before 
the same ^tatute, was corruption of hhod. The blood was corrupted 
both upwards and downwards; so that an attainted person could 
neither inherit lands or other hereditaments from his ancestors, nor 
transmit those he held by descent to his heir ; nor could title be derived 
through him by descent; but thcuSame would escheat to the lord of 
the fee, subject to the crown’s superior right of forfeiture. 

But the law, both as to forfeiture for felony and corruption of blood, 
is now materially altered. For by 54 Geo. III. c. 145, no attainder for 
felony which shall take place after the passing of this act, except in 
cases of treason or murder ^ or of abetting, procuring, or couiiselling 
the same, shall extend to the disinheriting oi any heir, nor to the pre- 
]udice of the right or title of any person other than the right or title of 
the ofteiider during his life only; and it shall be lawful tor every per- 
son to whom the right or interest of any lands, tenements, or heroaitar 
ments after the death of such offender should or might have apper- 
tained if no such attainder had been, to enter into the same. 

And by 4 Wm, TV. c. 106, 1 19, the descent of any land may be 
tiaced through an attainted person, unless such land had escheated in 
consequence of the attainder before the 1st January, 1834. 

Trakspoetatiqn. — This punishment is now chiefly regulated by 
5 Goo. IV. c. 84, Section ^ enacts, that every person convicted 
any offence for which he is liable to bo transported shall be adjudged 
to be transported beyond the seas, and the judgment shall subject mm 
to be conveyed beyond the seas. And in cases where the queen shall 
extend mercy to anyi^ffender convicted of a capital crime Upon 
condition of transportation, the court or judge shall make an 
for the transportation of the offender, which shall subject him^ 
conveyed beyond the seas accordingly. 

By sec. 3, kc, her majesty may ^point places beyond the seas ^ 
this purpose, either wiUiin or without her dominioi^; and <urd^ 
may be given for removal to the ship &c.| and conttants for 
the transportation. 

By sec. lO^her ib^esty may appoiijt places' of confisaMwnt jn 
England and Wales, (^er on land or on vessels in the Thames ori 
ofher river, for confinsneat of male oi&nders under sentenee of teatW'*’ 
pottation. And, by sec. Id, her mmeaty may by or^^ in 
declare that such male ofC^ders shau be kept to hard iahftnr 
part of her dominions^ of England. , 

By sec. 17, convidfSe^dged ^ courts out of the United Kiagdom 
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to transportation, or pardoned on condition of transportation, may be 
imprisoned in England in such places-of confinement, until transported 
or entitled to their liberty. 

By sec, 18, all offenders under sentence or order of transportation 
may, by order of a visiting justice, be kept to hard labour in the gaol, 
if their health permit, and by order of a secretary of state may be ro-* 
moved to the house of correction, and there kept to hard labour. 

By sec. 19, the time spent in gaol, house of correction, or place of 
confinement, shall go in discharge of the term of transportation. 

By sec. 22, offenders who have been transported being found at large 
in any part of her majesty's dominions, without lawful excuse, before 
the expiration of the term, are guilty of felony, punishable with death. 
But the capital punishment is now removed by the 4&5 Wm. IV. c.67, 
and persons convicted of such offence, or of aiding or abetting, coun- 
selling or procuring the commission thereof, shall be liable to be trans- 
ported beyond the seas for life, and (previously to transportation) to be 
imprisoned, with or without hard labour, not exceeding four years. 

By sec. 26, any felon under sentence or order of transportation 
who had received a remission of part of his term from the governor 
of the colony, might maintain any action or suit either here or abroad. 
The 2 & 3 Wm. IV. c. 62, however, provided that no governor should 
give any pardon or tiehet of leavcy or permission to suspend the labour 
of any convict (except in case of illness), unless, if transported for 
seven years, he had served four, — if transported for fourteen, he had 
served seven, — or if transported for life, he had served eight years ; 
and that no such convict should be capable of acquiring any property, 
or of bringing any action for the recovery of property, until he had 
jbtained a pardon. But this is now repealed by the 6 & 7 Vic. c. 7 ; 
and no governor can remit any part of the time for which an offender 
is transported, but may recommend any such convict to her majesty 
for either an absolute or conditional pardon ; and if her majesty sig- 
nify her approval thereof through the secretary of state, may, pursuant 
to instructions from such secretary, grant an absolute or conditional 
pardon under the seal of his government, which shall have the effect, 
in the places specified therein, of a pardon under the great seal. And 
by the same act, any felon under sentence or order of transportation 
holdimg Sktisket of have may, notwithstanding bis conviction of felony, 
acquire and hold personal property, and maintain any actiou or suit 
for the recovery of personal property, and for any damage or injury 
sustained, in the courts of the colony where he shall lawfully reside. 
If such ticket of leave be revoked, the property so acquired shall vest 
in her majesty, and be disposed of at the discretion of the governor. 
But no felon holding a ticket of leave shall be capable of acquiring 
or holding any estate in lands or tenements other than as a tenant for 
years, or fbr some less term or estate, determinable in each case upon 
the revocation of the ticket of leave, until he shall have obtained an 
absolute or conditional pardon pumuant to the provisions hereinbefore 
contained.^ 

* See further, on the subject of transportation, 11 Geo. IV. & 1 Wm, IV. c, and, 
OB to the eholition of the office of Superintendent of Ca^g||ti^ 9 di: 10 Vic* c. 20. 
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By tlie Annual Mutiny Actsprovibion is made for empowering court- 
martials to a^^udge transportation in lieu of corporal punishment; they 
provide algp jot the case of an order by her majesty for transportation in 
lieu of capUal punishment upon the sentence of a court-martial. 

OtBER Punishments. — Besides death and transportation, various 
other punishments may be adjudged by law ; such as fine, imprisonment, 
whipping, hard labour, &c., whicn are in a great measure in thtf discretion 
of the court. But such discretion is not to be exercised arbitrarily or 
oppressively. By 1 W. & M. sess. 2, c. 2, excessive fines are not to 
be imposed, nor cruel and unusual punishments inflicted. 

By 1 Viet. c. 23, the punishment ofthe pillory is now entirely abolished. 
It had been previously restricted by 56 Geo. III. c. 138 to the offences 
of taking a false oath, perjury, or subornation of perjury, and false 
affirmation, or subornation thereof ; and now, in all cases where tlie 
punishment of the pillory had previously formed the whole or a part of 
the judgment, the court may pass such sentence of fine or imprison- 
ment, or both, in lieu of pillory, as slip 11 seem proper. 

By 1 Geo. IV. eb 57, judgment or sentence shall m no case be given 
that any female be whipped, either publicly or privately. But in cases 
where whipping of female offenders had formed either part or the whole 
of the sentence, it shall be lawful for the court, or justice of the peace, 
to pass sentence of confinement with hard labour in the common gaol 
or house of correction for any time not exceeding six months nor less 
than one month, or of solitary confinement therein for not exceeding 
seven days at any one time, in lieu of the sentence of whipping. 

By 3 Geo. IV. c. 114, the court ma}^ sentence the offender to im- 
prisonment with hard labour for any terra not exceeding the term for 
which it might have previously imprisoned for such offences, either in 
addition to or in lieu of any other punishment which may be inflicted 
by any law in force before this act, in the following cases ; viz. for any 
attempt to commit felony, for a riot, for keeping a common gaming 
liousc, common bawdy house, or common ill-governed and disorderly 
house, for wilful and corrupt perjuiy, or subornatipn of perjury. 

And, as wc have already seen, fn every case of conviction for any 
felony or misdemeanor for which imprisonment may be awarded under 
the 7 & 8 Geo. IV. cc! 29, 30, the 9 Geo. IV. c. 31, the 11 Geo. IV. 
& 1 Wm. IV. c. 66, or the 2 & 3 Wra. IV. c. 34, the court is empow- 
ered to sentence the offender to be imprisoned, or imprisoned and kept 
to hard labour in the common gaol or house of correction, and also to 
direct that he be kept in solitary confinement for the whole or any por- 
tions of such imprisonment, or imprisonment with hard labour, as to 
the court in its discretion shall seem meet. But, as regards solitary 
confinement f the 1 Viet. c. 90, § 6 imposes a resjtrictton enacting, that, 
after fhc commencement of that act (1st October, 1837) it shall not be 
lawful for any court to direct that any offender shall be kept in soli- 
taiy confincmeijt for any longer p^iod than one month at a time, or 
than three monras in the space of one year. 

By 11 Geo, IV. & 1 Wm. IV. c. 89, k 7, where the queen shall ex- 
tend mercy to a capital offender on condition of imprisonment, with or 
without hard labour, the court, or any judge of the courts at West- 
minster, to whom the intention shall be signified, shall allow the offender 
the benefit of a conditional pardon and make an order accordingly. 



PunuhmnU* 

By 9 Geo, IV. c. 32, § 3, where an offender convicted of any felony 
notf^i^ni^habte with death shall have endured the punishment to which 
he oa^ been adjudged, it shall have the like effects and consequences 
as a parcb^ under tlie great seal as to such felony ; but hot so as to 
prevent or mitigate any punishment to which he might otherwise be 
}aw|U}ly sentenced on a subsequent conviction for any other felony. 

Biscording J udgment. — hen the judgment is pronounced, it ought 
to be entered on record. A defective one, omitting an essential part of the 
judgment required by law, or an excessive judgment, is bad altogether. 

^ felonies or misdemeanors, the court may alter the judgment dur- 
ing the same term in which it is given, but not afterwards. 

The justices at sessions may do so at any time during the sessions, 
because it is regarded as only one day ; but they cannot do so at a 
subsequent period, unless an adjournment is entered on the roll. 


CHAPTER XXVL 

Of tit 

As we have seen, a judgment may sometimes be reversed without writ 
of error. This is where the error is dehors the record. 

Thus, judgment given by persons who had no valid commission is void, 
and may be falsified by showing the special matter, upon bare inspection. 

So if a man purchases land of another, and nfterwards the vendor is, 
either by outlawry or his own conftNsiou, convicted and attainted of 
some treason or felony previous to the sale, whereby such land becomes 
liable to forfeiture ; the purchaser is at liberty, upon any trial, without 
bringing a writ of error, to falsify not only the time of the supposed 
felony or treason, but tlie very point of the felony or treason itself. 
But the vendor himsell’ cannot. 

A judgment may also be reversed by writ of error. This is where 
the error appears on the record. 

A writ of error lies from all infferior criminal jurisdictions to the 
Court of Queen’s Bench, and from the Queen’s Bench to the IloubC 
of Peers. It lies for notorious mistakes in *the judgment or other 
parts of the record. 

A writ of error is not allowed, except on leave obtained under the 
royal sign manual, or from the attorney-general. In case of misde- 
meanor, if there is probable ground, the attorney-general is boui|d to 
grant his fiat. But in felony a writ is only allowed eto gratiS* 

The course at the present day is to send a copy of the record, or, at 
least, of the indictment (when that is defective), together with counsers 
opinion as to the insufficiency, to thO attorney-general. The writ, when 
obtained, is lodged with the clerk of the peace or of assiiEe, who returns 
it with the proceedings into the Crown Office. ' 

For the recent provisions for staying the executiSli of judgmei|t 
upon a prosecution for misdemeanor while a writ of error is 
pending, see 6 & 9 Via, c. 68. 

An attainder may also be reversed by act of parliment. 

If a judgment pronounced upon a conviction be falsified or reverSp^ 
all former proceedings are absolutely set aside ; but the party convicted 
remains liable to be prosecuted another time for the same offence. 





im 


CHAPTER XXVII. 

0t mtf 

1 . Op Repbxete.— a reprieve is the withdrawing of a sentence for an 
interval of time, whereby tlie execution is suspended. 

A reprieve may be by the queen’s commands, expressed to the c<>urt 
by which execution is to be awarded. It may be granted also eao 
arhitrio judicis^ and this either before or after judgment ; as where the 
judge is not satisfied With the verdict, or the evidence is suspicious, 
or the indictment is insufficient, or favourable circumstances to the 
prisoner’s character appear, and it is wished to give him an opportunity 
of applying to the crown for pardon. 

These reprieves may be granted or taken off by the justices of gaol de- 
livery, although the session is finished and their commission expired* 
When thejuage thinks prq|pr to recommend a capital convict for mercy, 
he reprieves him, and sends a memorial or certificate to the secretary of 
state’s office, stating that from favourable circumstances appearing ^tt 
the trial &c., he recommends him to her majesty’s mercy, ana to a par- 
don upon condition of transportation or some slighter punishment. 

So a reprieve may also be ex necessitate legis ; as where a woman 
is capitally convicted, and pleads her pregnancy in delay of execution. 
But this is no cause to stay the judgment, though it is to respite the 
execution till she be delivered. And therefore execution should never 
be awarded against a woman without asking her what she can say why 
execution should not be awarded. 

In case this plea be made in stay of execution, the judge must direct 
a jury of twelve matrons or discreet women to inquire of the fact ; and 
if they bring in their verdict qmch withckildy execution shall be stayed 
generally till the next session, and so from session to session, till either 
she be delivered, or prove by the course of nature not to have been 
with child at all. 

If the offender becomes non compos mentis between judgment and 
the award of execution, this also is ground of reprieve. 

Where this is suggested, the judge may swear a jury to inquire 
whether the prisbner is really insane or not ; and if they find that he 
he must be reprieved till the ensuing session. 

* II. Of Fabdon.— T he power of pardoning is part of the prerogative 
of the drown. ^ ' * 

By 28 Hen. VIII. c. 24, it is declared, that no other than the sove- 
rdgn hath power to pardon or Vemit any treason or felony whatsoever. 
'The’^tieen may pardon all offences, except — 1. The committing ahy 
toprisoti ouirof the realm ; 2. A common nuisance, while it remains 
uhredressddiUhough her majesty may afterwards remit the fine j aUft 
9* Au offimpe against a penal statute after a private informdr has^coffi«* 
menced theadtiou. Nor can the crown pardon an offence befdrtf it is 
OolfiUiitted: 



Reptievef iikd Pardon. 

& '13 Wm: III, ■ bir'lo 'M' ' 

i&pfeachmeiit by tbe Commons in parliament. But altef the impeach* 
in^ht IS deteriained) the dflehder may be pardoned. ate 
have delivered their sentence of Guilty, the Gommons can, in 
pardon the party, by declining to demand judgment against him. 

By 7 6c 8 Geo. IV|^ c. 29, § 59, it shall be lawful for the queeh^s 
majesty to extend her royal mercy to any perion imprisoned by virtue 
of that act, although imprisoned for nonpayment of moni^ to some 
party other than the crown. 

A formal pardon by the queen is by letters patent under the ^reat 
seal. If granted to a defendant in prison, the proper mode of obtamia^ 
its benefit seems to be to procure the sign manual or privy seal> sign? 
fyingiier majesty^s intention to pardon the offender, and directing thb 
justices of gaol delivery to bail him on his entering into a recognizance 
to appear and plead the pardon at the next general session. This man- 
date is obeyed by the justices, who, if the pardon is conditional, take secu- 
rity also for tne performance of the stipulations upon which it is granted, 
and then issue their warrant to the gaoler for the prisoner’s discharge. 

/ By 7 & 8 Geo. IV. c. 28, § 13, where the queen’s majesty shau be 
pleased to extend her royal mercy to aquoftender convicted of any 
felony punishable with death or otherwise, and by warrant under her 
royal sign manual, countersigned by one of the principal secretaries of 
state, shall grant to such offender either a free or a conditional pardon, 
the dischaige of such offender out of custody in the case of a free 
pardon, and the performance of the condition in the case of a condi- 
tional pardon, shall have the effect of a pardon under the great seal 
foi^ iuch offender as to the felony for which such pardon shall be so 
griihted. Provided, that no free pardon, nor any such discharge in con- 
sequence thereof, nor any conditional pardon, nor the performance of the 
condition thereof, shall preventer mitigate the punishment to which the 
offender might otherwise be lawfully sentenced on a subsequent con- 
viction for any felony committed after the grant of such pardon. 

Any suppression of truth or suggestion of falsehood in a charter of 
pardon will vitiate the whole. 

A general pardon does not extend to a conviction or attainder of 
felony, unless particularly mentioned. Nor will a pardon of felonies 
include piracy. And by 13 Hie. II. et.2, c. I, no pardon for treason^ 
murder, or rape shall be allowed, unless the offence be particularly spe- 
cified therein ; and particularly in murder, it shall be expressed whether 
it Was committed by lying in wait, assault, or malice prepense^ ' ^ 

But in general a pardon is construed most beneficially for the sttbr 
and most stron^y against the crown. ■ ' 

' " A may be conditioBal, as on condition of being confined to 

Kurd labour or being transported. 

The queen’s pardon by letters patent must be specially pleaded in 
oi€er for the defendant to bate the benefit of it on nis trial, afid that 
at a proper stage of the pr^eedings ; and the court have no discre- 
tionaiy power to notice it, unless it be pleaded. But a pardon by hot 
of parliament need not be pleaded, if a publfb act ; for the courts icre 
■/bpttUd td'hbiice it.’ ■ '■ 

Iphe efibet of a pardon^^ b^ acquit the offender of all 

; corporal penalties and forfeitures annexed to the offence. 
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The pardon of treason or felony so far cleats the party from the 
infkmy and all other consequences of the crime, that he may not only 
have an action for scandal for calling him traitor or felon after the 
time of the pardon, but he may also be a good witness. 

But no pardon by the queen, without express words of restitution, 
shall divest either from the queen or a subject an interest in lands or 
goods vested in them by an attainder or conviction precedent. But a 
pardon prior to conviction prevents a forfeiture either of lands or goods. 

In the case of pardon after attainder, issue born after the attainder 
may inherit. And under a pardon by act of parliament, after attainder, 
the blopd may be restored as to all consequences whatever. 

To enable a prisoner to avail himself of a reprieve or pardon, he is 
always asked (when any time has elapsed between the judgment and 
the award of execution), what he hath to allege why execution should 
not be awarded against him. And, though not asked, he may plead 
the various matters above stated, in delay or bar of execution. 

There is another matter which he may plead in bar of execution, and 
which may therefore properly be noticed in this place, namely, divert 
sity of person^ i.e,; that he is not the person against whom sentence 
was given. To this there jnay be a replication that he is same 5 
and a venire is awarded to try the issue thus joined, returnable instanter^ 
In these collateral issues the trial is always instant er^ and no time is 
allowed the prisoner to prepare his defence or produce his witnesses, 
unlc«is, upon a plea of diversity of person, he will make oath that he is 
not the person attainted. And he is not allowed a peremptory challenge 
vn these trials. 


CHAPTER XXVIII. 

0f 

Execution in all cases, as well capital as otherwise, must be per- 
formed by the sheriff or his deputy ; and the judge may command exe- 
cution without any writ. 

The usage in country cases is, for tho clerk of assize to make out four 
lists of the prisoners, with separate columns, containing their crimes, 
verdicts, and sentences, leaving a blank column, which the judge fills 
Up, opposite the names of the capital convicts, by writing, to be exe- 
cuted,” reprieved/^ respited,” transported,” &c. These, being 
first carefullj compared together by the judge and the clerk of the 
assiee, are signed by them ; and one is given to the sheriff, and one to 
the gaoler, and the judge and clerk of assize each keep anothen It 
the sheriff receives afterwards no special order from the judge,^ he^ 
executes the judgment in the usual manner, agreeably to the directiqii^S 
of his calen&r. . ; ^ 

^;^Tho fAiii&nff is to do execution within a convenient time ; which vn 
the country is not specified. The sheriff usually allows two SuniJayfil 
% between the receipt of the calendar and the es^cution* 



of eteotm^K ^ gNerai 

Tale till the paaffeogd ^e,B%7 Wifr tie iaw te^u’ring 

eeotence fo be jjsM ^ 

ta&e plaae oa auy hexl out one nmt which me ae&tcaoe 

was ptonounced^ unless the same happened to be a Sunday^ and then 
on the Monday following. But pow, by that a«ft> sentence death 
ipay be pronounced after conyicitons <br%ittrdi6r m flbe stoe manner, 
and the judge has the same power in all respects, as after ponyictions 
for other capital offences. ^ ^ 

Jn liOndpn the course was, for the recorder to repaint t^, kipgjsi 
p&fon the ease of the several prisoners j and on receiving thp/pyal 
pleasure that the law was to take its course, he issued hif 
sheriffs, directing them to do execution on the day apd at the plate 
therein assigned. But by an act of parliament which liras passed 
shortly aftet* the accession of her present majesty (1 Viet. c. 77) this 
^pt^ptiee of the recorder reporting to the crown the prisoners under sen- 
tence of death m Newgate was abolished; and it is enacted, that 
Wrhenever any offender shall be convicted before the Central Criminal 
Court of any offence for which he is liable to and shall receive sentence 
iff death, and the court shall be of opinion that, under the circumstances, 
the judgment of the law ought to be carried into effect, it shall be 
lawful for the said court, and such court is required, to order and direct 
execution to Jbe done on such offender in the same manner as any court 
of assize is empowered to order and direct execution by the law as it 
atood be&re the passing of this act. Provided, that nothing in this 
4 act shfdl affect Imr majesty's royal prerogative of mevey ; nor the rights 
or privileges of the lord mayor, aldermen, and recorder of the city of 
X4]0ndon. The sentence, therefore, may now be carried into effect with- 
out any communication whatever being made to the government. The 
usual course, however, is for the sheriffs to settle the day on which tho 
execution is to take place, and then notify the same to the home se- 
eretaiy. Her majesty has, of course, the power of extending her par- 
dop to, or granting a commumtion of the punishment of any criminal ; 
but crown is now relieved from the painful (ask formerly cast upon 
it, of dirtetly ordering, or seeming to order, the execution of a fellow- 
oareatuye. 

^ When the proceeding k in *the Court of Queen’s Bench, a rule is 
for the execution, either raecifying riie time and pls-cc, or leaving 
discretion of the sheriff 

SPhe sbmiff cannot alter the manner of execution. 
otue dtetb for another, without being gmlly of felony himtelE 
upon judgment to be banged V the neck til} dead, the 
he «io«t thorou^ly killed, but revives, the sheriff mt|Esl 



APPENDIX. 


OONTAimNO A VAIIIBTY OP PRECEDENTS OF GENERAL 


FORMS FOR THE CONVEYANCE OF REAL PROPERTY, , 
According to the Statute ^ ^dYic. 

The statute 8 & 9 Vic. c. 119, intituled " An Act to facilitate the convey- 
ance of real property,” which came into force on the 1st of October, 1845, 
enacts~l 

That whenever any party to any deed made according to the Ibrms set forth in the 
First Schedule to this act, or to any other deed which shall he compressed lo be made in 
pursuance of this act, or referring thereto, shall employ in any such deed respectively 
any of the forms of words contained in Column!, of the "Second Schedule hereto 
annexed, and distinpfuished by any number therein, such deed shall be taken to have 
the same effect and bo construed as if sucli party had inserted in such deed tlie form of 
words contained in Column 11. of the same Schedule, and distinguished by the same 
number as is annexed to the form of words employed by such party ; but it shall not 
be necessary in any such deed to insert any such number. — Sec. 1. 

" That every such deed, unless any exception be specially made therein, shall be held 
and construed to include all houses, outhouses, edifices, barns, stables, yards, gardens, 
orchards, commons, trees, woods, underwoods, mounds, fences, hedges, ditches, ways, 
waters, watercourses, lights, liberties, privileges, easements, profits, commodities, emolu*; 
ments, hereditaments, and appurtenances whatsoever to tlie lands therein ctmiprised* 
belonging or m anywise appertaining, or with the same demised, held, used, occupied, ; 
and enjoyed, or taken or known as part or parcel thereof, and also the reversion or 
reversions, remainder and remainders, 3 'early and other rents, issues, and profits of the 
Kirae lands, and of every part and parcel thereof, and all the estate, right, title, interest, 
inheritance, use, trust, property, profit, possession, claim, and demand whatsoever, both 
at law and in equity, of the grantor, in, to, out of, or upon the same lands and every 
part and parcel thereof, with llieir and every of their appurtenances. — Sec. *2. 

“ That every such deed under this act shall be chargeable with the stamp duty with 
which the same; would have been chargeable in case it had been a reJefise founded on a 
lease or bargain and sale for a year, and also Avitli the same stamp duty (exclusive of 
progressive duty) with which such lease or bargain and sale for a year would have been 
cliargcable.~Sec. .3. 

“ That in taxing any bill for preparing and executing any deed under this act, it shall 
be lawful for the taxing officer, and he is hereby required, in estimating the proper SjU& . 
to be charged for such transaction, to coMider not the length of such deed, but only ’the. 
skill and labour employed and responsibility incurred in the preparation thereof — Sec. 4. 

“ That any deed or part of a deed which, slwll fail to take effect by virtue of this act 
shall nevertheless be as valid and effectual, and shall bind the parties thereto, so far as 
the rules of law and equity will permit, as if this act liad not been made.— Sec. 5. 

That in the construction and for the purposes of this act and the schedules hereto 
annexed, unless there be something in the subject or contextrepugnant to such construc- 
tion, the word “ lands shall extend to all ‘freehold .tenements and hereditaments, 
whether corporeal or incorporeal, and to such customary land as will pass by deed, Or 
deed and admittance, and not by surrender, or any undivided part or share therein respec- 
tively; and every word importing the singular number only shall extend and be applied 
to several persons or things as well os one person or thing, and the converse : , and 
every word importing the masculine gender only shall extend and be applied to a female 
as well as a male ; and the word “ party ” shall mean and include any body politic dr 
corporate or collegiate as well as an individual.— Sec. C. 

First Schedule, 

This Indenture, made the — day of One thousand eight hundred 

and forty — {or other year\ in piu*suance of an Act to facilitate the 
Conveyance of Real Property, Between ]}iere insert names of parties^ 
and recitals if any], ^ _ 

WITNESSETH, That in consideration of £ — sterling now' paid by thn 
^grantee or grantees] to the said [arantoo' or grantors] (the receipt whei^f 
IS hereby by him [or them] acknowledged), he [or they J the said or 

7 R 
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anmtors] dotli [/>»* do] .cfrant unto the said [^ffranlec or ffranfeea'}^ his [ o> their] 
heirs and assigns for ever. All 

(Hire insert covenants or anif other providGns,'] 

Tn WiTNEijiH thereof the said parties hereto have hereunto set their hands 
and seals. 

Second Schedcxe, 


Directiom us to the Forms in this Schedule. 

K Parties ^1)6 iiso any of tbe forms in the First Column of this Sehcdiile may substitute 
foviho wt)T(is “ covensuitur ” or ‘\coyenanteo,” or releasor ” or “releasee,” any name or names, 
and in ev»»ry sueh case corresponding substitutions, shall be taken to be niade in the cor- 
ri'spomliug forms in the Second Culuruti. 

' 1 . Such parties may sul)stUute the feminine gender for the Tnasculine, or the plural number 
for the singular, in any of the forms in the First Column of this Schedule, and corresponding 
clianges shall he taken to be made in the corresponding forms in the Second Column. 

X Such parties may introduce into or annex to any of the forms in the First Column any 
express exceptions from or tuher exjircss qualifications tliereof respectively, and the like 
exceptions or qualifications shall bo taken to be made from or in the corresponding forms in 
the Second Column. 

A. Sucli ])arties may add the viame or other designation of any i)crson or ))orsons, or class or 
classes of ]iersons, or'any other words, at the end of Form 1 of the First Coiumn. so as thereby 
to extend the words thereof to the acts of any additional person or ijcrsons or class or classes 
of persons, or of all i>ersons whoms(»ever; .and iii every such case the Covenants 't, ;t, and 1, or 
such of tljem as .shall be employed in such deed, shall be taken to extend to the acts of the 
person or persons, class or classes of persons, so named. 


CoidJMN I. 


Odlumn it. 


I . The said (coit- 
nantor) covenants 
with the said {rove- 
?iantre), 

*2. That he has the 
right to convey the 
said, lands to the said 
{conenant.ee) not- 
withstanding any act 
of the said {cove- 
nanlor ) ; 

o. And that the said 
icoi’'en(fntee) shall 
liavo quiet possession 
of the Haiti land. 


4. free from all in- 
cunibrancos. 


5. And the said 
{cove'mntor) cove- 
nants with tlie said 
{covenantee) that he 
will e>Lccut e such fur- 


1 . And the said covenantor dotli liereby, for himself, iiis heirs, 
executors, and administrators, covenant, promise, and agree wit h 
and to the saiii covenantee, his heirs, and assigns, in manm-i 
following ; that is to say, 

2. Tiuit, for and notwithstanding any act, deed, matter, oi 
thing by the said covenantor done, executed, commit, ted, or 
knowingly or wilfully peruiitted or sutlert'd to the contrary, lie 
the said covenantor now hath in liimseif goml right, full power, 
and ahsoliite authority to convey tlie said lands and other tiu; 
premises hereby eonveyeii, or intended so to he, with their and 
every of their appurtenances, unto the said covenantee, in 

iier aforcsiiid, and according to the true intent of tiicse }U'osents. 

o. And llial it shall be lawful ior the said covenantee, his heirs 
and assigns, from time to time and at all times horeatter, iteact*' 
ably and (juictly to tiuter upon, have, lioJd, occupy, po.ssi ss, and 
enjoy the sciid lands and })remises hereby conveyed, oi- inltuideil 
so to he, with tlieir and every of theii' appurtenances, and to have, 
receive, and take the fents, issues, and profits thereof and of 
every part thereof to and for his and Ihcdr use and Ijoiiefit, with- 
out any let, suit, trouble, denial, eviction, interruption, cl.'urn, or 
demand wliatsoever of, from, or by him the said covenantor or 
In's lieirs, or any ])erson claming or to claim by, from, under, or 
in trust for him, tlicm, or any of them ; 

4. And that free and clear, and freely and absolute Ij’ acquitted, 
exonerated, and for ever discharged, or otherwise by the said 
covenantor or his heirs well and sufficiently saved, kept hariii- 
lesB, and indemnified of, from, and against any and every former 
and other gd’t, grant, bargain, sale, jointure, dower, use, trust, 
entail, will, statute, recognizance, judgment, execution, extent, 
rent, annuity, forfeiture, re-eiitiy, anti any and every other 
estate, title, charge, trouble, and incumbrance whatsoever, made, 
executc?d, occasioned, or suffered by the said covenantor or his 
heirs, or by any person claiming or to claim liy, from, under, 
or in trust for iiim, them, or any of tliem. 

.5. And the said covenantor doth hereby, for himself, his heirs, 
executors, and administrators, covenant, in omise, and agree with 
and to the said covenantee, Ids licirs and assigns, tliat he the 
said covenantor, his heirs, executors, or administrators, and all 
and every other person whosoever having or claiming, or who 
.shall or may hereafter have or claim, any estate, right, title, or 



tlier assurances of 
llui said lands as may 
be requisite. 


0. And the said (co- 
vmantor) covenants 
with the said (cvuv'- 
ncmifr) that he will 
])roduee the title j 
deeds emimerated | 
iKTeuiulcr, and allow 
copies to ho made of 
them, at the expence 
of the said (covc- 
iKndcr). 


7. And the said 
(covniantor) cove- 
nants with the said 
(covenantee) that he 
has done no act to 
incumber the said 
lands. 


b. And the said (re- 
ledsor) releases to 
the said (releasee) 
all his claims ni)on 
the said lands. 
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I interest whatsoever, either at Jaw or in equity, in, to, or out of 
the said lands and premises hereby conveyed or intciided so to 
be, or any of them, or any part thereof, by, from, under, or in 
trust for him, them, or any of them, shall and. will from time to 
time and at all times hereafter, upon every retisonable request, 
and at the costs and charges of tiie said covenantee, his heirs or 
aHsigns, make, do, execute, or cause to be made, done, or exe- 
cuted, all such further and other lawful acts, deeds, things, 
devices, conveyances, and assurances in tlio law whatsoever, for 
the better, more perfectly, and absolutely conveying and assur- 
ing the said lands and premises hereby conveyed or intended so 
to bo, and every part thereof, with their appurtenances, unto the 
said covenantee, liis Iieirs and assigns, in manner aforewiid, as l\y 
the said covenantee, his heirs and {issigns, his or their counsel 
in the law, shall be reasonably devised, advised, or required, so 
as no such further Jissurances contain or imply any further. or 
other covenant or warranty than against the acts and deeds of 
tlie person who shall be required to make or execute the same, 
and his heirs, executors, or administrators only, and so as no 
person who shall be required to make or execute such assurances 
shall be comjjeliable for the making or executing thereof to go 
or travel from his usual place of aboile. 

0‘. And the said covenantor doth hereby, for himself, his heirs, 
executors, and administrators, covenant, promise, and agree with 
and to the said covenantee, his heirs and assigns, that the said 
covenantor and his heirs shall and will, unless prevented by tire 
or other inevitable aecident, from time to time and at all times 
j hereafter, at the request, costs, and charges of the said covenan- 
: tee, his heirs or assigns, or his or their attorney, solicitor, agent, 

} or couijsfiI,at any trial or hearing in any action or suit at law or in ' 
i equity or other judicature, or otherwise, us occlusion shall require, 
j protluce all and eveiy or any tltjod , instrument, dr writing hcre- 
j under written, for the manifestation, defence, and suj'port of the 
estiite, title, and possession of the said covenantee, his heirs or 
assign.s, in or to the said lands and premises herely conveyed, 
or intended so to be, and at the like request, costs, and charges, 

! shall and will make and deliver, or cause to be made and dcli- 
vtu’ed, true and attested or other copies- or abstract.s of the same 
deeds, instruments, and writings respectively, or any of them, 
and shall and will permit and suffer such copies and abstracts lo 
be examined and compared with the said original deeds by the 
sfiid covenantee, his heirs and assigns, or. such person as no or 
they shall for that purpose direct and appoint. 

7. xVnd the said covenantor, for himsedf, his heirs, executors, 
and administrators, dotli hei-ely covenant, promise, and agree 
with €'ind to tlie said covenantee, his heirs and assigns, that he 
hath not at any time heretofore made, done, committed, executed, 
or wilfully or knowingly suffered, any act, deed, matter, or thing 
wdiatsoever whereby or by means whereof the said lands anil 
premises hereby conveyed, or intended so to be, or any part or 
parcel thereof are, is, or shall or may be in anywise iinpeached, 
charged, affected, or meumbored, in title, estate, or otherwfse 
howsoever. 

8. And the said releasor hath remised, released, and for ever 
quitted claim, lind by these presents doth remise, release, and 
fdr ever quit claim, unto the said releasee, his heirs and assigns,; 
all and all manner of right, title, interest^ claim, and demand 
w hatsoever, both at law and in equity, into and out of the said 
lands and premises hereby granted, or intended so to be, and 
every part and parcel thereof, so as that neither he^ nor his heirs, 
executors, administrators, or assigns, shall or may at an^y time 
hereafter have, claim, pretend to. challenge, oi* demand tne said 
lands and premises, or any part thereof, in any manner, bowsp-i 
ever ; but the said releasee, his heirs and assigns, and the jsttrae 
lauds and premises, shall from lienceforth for ever hereafter be 
exonerated and discljargcd of and from aU' claims and demands 
whatsoever which the said releasor might or cOiild have tipou 
him in respect of the said landii or upon the said lands. 
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FORMS FOB LEASES, 

According to the Statute S^9 Vic, c, 124, 

The statute B & 9 Vic. c. 124, intituled " An Act to facilitate the granting of 
certain Leases,*’ which came into force on the 1st of October, 1846, enacts, — 
“ That whenever any party to any deed made according to the forms set forth in the 
First Schedule to this act, or to any other deed which shall be expresi^ed to be madS in 
pursuance of this oc/, shall employ in such deed reqfiectively any of the forms «f words 
contained in Column 1. of the Second Schedule hereto annexed, and distinguished by 
any number therein, such deed shall be taken to have the same effect and be construed 
as if such party had inserted in such deed the form of words contained in Column II, of 
the same Schedule, and distinguished by the same number as is annexed to the form of 
words employed by such party; but it shall not be necessary in any such deed to insert 
any such number. — Sec. j. 

" That every such deed, unless any exception be specially made therein, shall bo held 
and construed to include all outhouses, buildings, bams, stables, yards, gardens, cellars, 
ancient and other lights, paths, passages, wys, waters, watercourses, liberties, privileges, 
easements, profits, commodities, emoluments, hereditaments, and appurtenances whatso- 
ever to the landB' and tehements therein comprised belonging or in anywise apper- 
taining.—Sec. 2. ^ 

** That in taxihg any bill for preparing and executing any deed under this act iFshall 
bo lawful for^the fa^ng officer, and he is hereby required, in estimating the proper sura 
to be charged for siioh4ransaction, to consider not the length of such deed, but only the 
skill and’ labour employed and responsibility incurred in the preparation thereof — Sec. 3, 
“ That any deed or part of a deed which Shall fail to take effect by virtue of this act 
shall nevertheless be \alid and effectual, and shall bind the parties thereto, so far as the 
rules of law and equity will permit, as if this act had not been made—Sec. 4. 

“ That in the construction and for tlie purposes of this act and the schedules hereto 
annexed, unfess there be something in'thc subject or context repugnant to such con- 
struction, the word “ lands ’’ shall extend to all tenements and hereditaments of free- 
hold tenure,\and to such customary land as will pass by deed, or deed and surrender, 
and not by surrender alone, or any undivided pait or share therein respectively; and 
every word importing the singular number only shall extend and be apjilied to several 
persons or things as well as one person or .thing, and the converse ; and every word 
importing the masculine gender only shall extend and be applied to a female as well as 
a male ; and the w^ord party ** shall mean and include any body politic or corporate or 
collegiate as well as an individual.— Sec, G. 

First 

This Indenture, made the — day of One thousand eight hundred 

and forty — for other year}, in pursuance of an Act to facilitate the 
granting of certain Leases, Betw urn [/wtc insai names of parties, 
and ret^^itah if any], 

WITNESSETH, Tiliat tlic Said {lessor or lessor^] dotli [qr do] demise unto the 
said [lessee or lessees], his [or theirj executors, administrators, and assigns, 

All [parcels] from the — day of for the term of thence eu- 

suing, yielding therefore during the said term the rent of [state the rent, and 
mode of payment,] 

In Witness whereof the said parties hereto have hereunto set their hands 
and seals 

Second Schedule. 

Directiom as to the Forms in this Schedule 

1. PorUes who use any of the forms in the First Column of this Schedule may substitute 
for the words lessee” or lessor” any name or names, aud in every such ca$c corresponding 
substitutions shall be taken to be made in tlie corresponding forms in the Second Column. 

2. Such parties may substitute the feminine gender for tho masculine, or the plural number 
for the singular, in the forms m the First Column of thii* Schedule, and corresponding changes 
shall be taken to be made in the corresponding forms in the Second Column. 

3. Such parties may fill up the blank spaces left to the Forms 4 and 5, in the First Column 
of this Schedule so employed by them* with any words or figures, aud tho words or figures so 
introduced Shall be taken to be inserted in the coiresponduig blank spaces left in the forms 
embodied. 

4. $uch parties may introduce into or annex to any of the forma in the First Column any ex- 
pi ess exceptions from or express qualifications thereof resiiectively, and the like exceptions 
or qualifications shall he taken to bo made from or in the corresponding forms in the Second 
Column. 

Whore ilie premises dt^misM shall be of FECpiioLb tenure, the Covenants 1 to 10 shsU be 
iai>en to be made with and the Proviso U to apply to the /mrs and assigns of the lessor; and 
when* the premises demised shall boot leasciiold tenure, the covenants and proviso Shall 
be taken to be made with aud »ppl; to the lessor, his exeoutors^ udmimstraton, and assigns. 



APPENDIX. 


1301 


ColJTMK I. 


1. That tho said 
(Jessee) covenants 
with the said (lessor) 
to pay rent ; 


2. and to pay taxes ; 


3. and to repair ; 


4 and to paint out- 
side every year : 


/). and to paint and 
paper inside every — 
year ; 


t>. and to insure 
from fire in tne joint 
name*, of the said 
(lessor) and the said 
(lessee ) ; 

to show receipts ; 

and to rebuild in 
case of fire. 


7. And that tlie 
said (lessor) may en- 
ter and view state of 
repair *, and that the 
said (lessee) mil re- 
pair according to 
notice^ « 


I Column II. 

1. And the ^d lessee doth hereby, for himself, his heirs, 
executors, administrators, and assigns, covenant with the said 
lessor, that he tho said lessee, bis executors, administrators, and 
assigns, will during the said term pay unto the said lessor the 
rent liereby reserved, in manner hereinbefore mentioned, with- 
out any deduction whatsoever ; 

2. And also will pay all taxes, rates, duties, and assessments 
whatsoever, whether parochial, parliamentary, or otherwise, 
now charged or hereafter to be charged upon the said demised 
premises, or upon tho said lessor on account thereof, excepting 
land tax, and excepting in Ireland tithe rent-charge and such 
portion of the poor rate as the lessor is or may be liable to pay, 
and excepting also all taxes, rates, duties, and assessments what- 
soever, or any portion thereof, which the lessee is or may be by 
law exempted from j 

3. And also will during the said term well and sufficiently 
repair, maintain, pave, empty, cleanse, amend, and ieep the 
said demised, premises, with the appurtenances, in good and 
substantial repair, together with all chimney pieces, windows, 
doors, fastenings, water closets, cisterns, partitions, fixed 
presses, shelves, pipes, pumps, pales, rails, locks and keys, 
and all other fixtures ana things which at any time during the 
said term sliall be erected and made, wlicn, wncre, and so often 
as need shall be; 

4. And also that the said lessee, his executors, administra- 
tors, 'and assigns, will in every year in the said term 

paint all tho outside wood- work and iron -work belonging to 
the said premises, with two coats of proper oil colours, in a 
workmanlike manner ; 

5. And also that the said [/c.wr.g'], his executors, admi- 
nistrators, and assigns, will in every year paint the 

inside wood, iron, and other works now or usually painted, with 
two coats of proper oil colours, in a workmanlike manner ; 
and also re-paper, with paper of a quality as at present, such 
parts of the premises fis are now ]iapored ; and also wash, stop, 
whiten, or colour such parts of tho said premises as arc now 
plastered ; 

6. And also that the said lessee, his executors, administrators, 
and assigns, will forthwith insure the said promises hereby 
demised to the full value thereof, in some respectable insurance 
oflice, in the joint names of the said lessor, his executors, 
administrators, and assignvs, and tho said lessee, his executors, 
administrators, or assi^is, and keep the same so insured during 
the said term; and will, upon the request of the said lessor, or 
his agent, show tho receipt for the last premium paid for such 
insurance for every current year ; and as often as ‘the said 
premises hereby demised shall be burnt down or damaged by 
fire, all and every the sums or sum of money which shall be reco- 
vered or received by the said [/m'ce], his executors, adminis- 
tnitors, or assigns, for or in respect of such insurance, shall be 
laid out and expended by him in building or repairing tho said 
demised premises, or such parts thereof as shall be burnt down 
or damaged by fire as aforesaid. 

I 7. And it is hereby agreed, that it shall be lawful for the said 
lessor, and his agents, at all seasonable tim(‘S during the said 
term, to enter the said demised premises, to take a schedule of 
the fixtures and things made and erected thereupon, and to 
examine the condition of the said premises ; anil further, that 
all wants of reparation which upon such views sh^l be found, 
and for the amendment of which notice in writing shall bo left at 
the promises, the said lessee, his executors, administtators, and 
assigns, will, within three calendar months next after every such 
notice, well and sufficiently repair and make good accordingly* 
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8. Thai the said 
(lessee) will not use 
premises as a shop ; 


9. And will not as- 
sign without leave; 


10. And that he 
will leave premises 
in good rei)air. 


11. Proviso for re- 
entry hy the said les- 
sor on nonpayment 
of rent or nonper- 
formance of cove- 
nants 


8. And also that the said lessCc, his executors, adminietrators, 
and assigns, will not convert, Use, or occupy the said premises, 
or any ]>art thereof into or as a shop, warehouse, or other place 
ffir currying on any trade or business whatsoever, or Buflcr llie 
said premises to be used tor any such purpose, or otherwise than 
as a private dwelling house, without the consent in writing of 
the said lessor. 

9. And also that the said [lessee'] shall not nor will during the 
said term assign, transfer, or set over, or otherwise by any act 
or deed procure tlie said premises or anyiiof them to be assigned, 
transferred, or set over, unto any person or persons whomsoever, 
without the consent in writing of the said [/mor], his executors, 
administrators, or assigns, tirst had and obtained. 


10. And further, that the said [lesssee')^ will, at the expiration 
or other sooner determination of the said fcim, peaceably sur- 
render and yield up unto the said lessor the said premises homby 
demised, with the appurtenances, together witii all buildings, 
erections, and fixtures now oi hereafter to ho built or erected 
thereon, in good and substantial repair and condition in all 
respects, reasonable wear and tear, and damage by fire, only 
excepted. 


11. Provided always, and it is expressly agreed, that if the 
rent hereby reserved or any part thereof, shall bo unpaid lor 
fifteen days after any of the days on which the same oiiglit to 
have been paid (although no formal demand shall have been 
made thereof), or in case of the breach or nonperformance of any 
of the covenants and agreements herein contained on the part of 
the said lessee, his executors, adininistrators, .and assigns, tlmi 
and in either of such eases it shall be lawful for the said lessor, 
at any time thereafter, into and ujiOn flic said demised prennst s, 
or any part thereof m the name of the ivliole, to re-ont(‘r, and 
the same to have again, re possess, and enjoy as of ins (^r their 
lormer estate, .any thing iiercmafler contained to the contiaiy 
notwithstanding. 


12. The said (/e.s'- 
sor) covenants with 
Ihe said (lessee) foir 
fpiiet enjoyment. 


1 2. And the lessor doth hereby, for himself, his heirs, exoeutors, 
administrators and assigns, covenant with the said lessee, his 
executors, admnustrators, and assigns, that he and ^hey, paying 
the rent Jicreby reserved, and performing the covenants herein- 
before on liib and their part contained, shall and may pt'aceably 
possess and enjoy the said demised premises for the term heu by 
panted, without any interruption or distarbance fiom the said 
lessor, his executors, administrators, or assigns, or aii> otluT 
person or persons JawTully claiming by, from, or undln liim, 
them, or any ol them. (* ) 


» The forms piTseribed by those acts (8 & 0 
Vic. CO. 110 and 124) can only be applied wjth 
safetv to small and simple tiansaetions. It 
shoulil, however, be observed, that all Innds, 
as regards the conveyance of the immediate 
freehold, now lie in ^ratd as w'eli as m livery i 
and that the word ” give,” or the word “ grant,” 
in u deed hereafter executed, will no longer 
imply a covenant in law in respect of any 
tenements or hereditaments, except so far aa 
they may imply a covenant by iorce of any 
act of parliament. As to the operation of 
these words before this statute, see Co. Litt. 
384, n. (a). The word ♦* demise” is left, as at 
the common law, to imply a covenant. 

In the general transactions of so great a 
commercial nation as England, it is impossible 
for the utmost wisdom of the legislature (and 
the Editor makes this assertion with great 
deference) to provide for the peoplP forms for 
their adoption with safety in theiir geUer.il 
dealings with each other. They may be made 
to suit .specific oases, as the convej anee of 
lainl for railways, churches, corporations, 
vud other such transartioiib, which are guard- 


ed hy art of parliament, and vhere the 
purchase money is proti'Ctcd at all tunes if 
the vendor cannot snow an undisputed title 
to it. It .should also be borne in mind, that 
acts of parliament in these dajs are subject 
to amendment after amendment, which plunge 
the practitioner suddenly into a sea of trouble 
and diiricttlty, (See Wekem’s « Exposition of 
the Act . to simplify the Transfer of Weal 
Propertj 

Mr. Davidson, in bis*' Concise Procedents 
in Convej ancing adjmted to Itie Act to amend 
the Law of Heal Property,” says, ** It is 
doubtful whether the theory upon which 
these acts are framed, can by any degree of 
skill, be made available for practical purposes 
to any important extent.” 

Mr. Sweet, in his'« Statutes relative to Con- 
veyancing” sajs, ** It is no doubt possible to 
shorten deeds by substituting for the usual 
clauses references to parliamentary forms j 
hut brevity will then be obtained at the ox- 
pence of neatness and clearness, •and with 
much rlbk of ambiguity, and even miscai- 
liage.” And at the commencement of his 
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Leash of a Hocse, by the. Fbbeholbeb, 

(iritfiput to the Jet S ^ 9 Fic» 

Tiiih Indenture, made the day of — one thousand eight hundred 

and forty , Bet ween [/mwj of ^c, of the one part,, and parties. 

of ^e. of the other part, 

WITNESSETH, That, for and in consideration of the rent and covenants herein- 
after reserved and contained to be paid, observed, and kept by and on the part 
and behalf of the said [lessee]^ his executors, adniinfttrators, and assigns, he the 
said [/mor] hath demised and leased, and by these presents doth demise and 
lease unto the said his executors, administrators, and assigns, ale that 

messuage or tenement situate [here describe the parceh and houndarks Pareds, . 
minutely]^ together with all out-buildings, areas, courts, pumps, cisterns, pipes, 
sc wers, ways, lights, casements, and appurtenances, to the said messuage or tene- 
ment hclonging or appertaining; To have and to hold the said messuage or HabeUnni, 
leiiemeut and premises, with tlie appurtenances, unto the said , his execu- ’ 

tors, administrators, and assigns, for the term of years, to be computed from 

and thence next ensumg,(') yielding and paytnh therefor yearly and Peddendum 

every year during the said term unto the said his heirs or assigns,* the 

rent of pounds of laAvfiil current money of England, free and clear of and ■ 

from the land-tax, sewer-rate, and all other taxes, levies, rates, duties, charges, 
assessnients, or impositions whatever,, parliamentary, parochial, or otherwise, 
that now are or shall or may be taxed, levied, ra^ed, charged, assessed, or 
iinpo.sed on or in respect of tlie said premises during the said tenu ; the said 
rent to be payaljle and paid on the four most usual feasts or days for payment 
of rent, namely, Lady-day, Mklsuinmcr-day, Michael mas-day, and Christmas- 
day, in each and every ^^ear, by even iind equal portions, the first payment 
llicrcof to be made on day now next. 

And the said [/mccj, for Mmself, bis heirs, executors, and administrators, ('ovenan/s:^ 
(lotb hereby eovenanV promise, and agree to and with the said his 


work ho ob.sorvc's, “ Tliis act (8 & a Vic. e. 1««) 
must be* characterized as positively inis- 
<*hicvou.s in its Unnlency, and as havinj; 
offcclod a retroj^rade step in law reform; it 
Jjas rcitcaled some useful pTOvi.sion8 of the act 
of tlu' prcccdiiif; scs.sion, and, without settling 
any of tlu; dou.)ta which existed as to the 
construction of that act, has substituted for 
many of its clauses others not better in design, • 
and niucl) more inaccurate in expression." 

Ill another trcau.se on the Real Property 
Acts, by Edward Vaiisittart Neale, Esq., 
of Lincoln’s Inn, the author (who is ah ad- 
vocate for these new law's) observes, ** In 
resjicct to the danger of errors in the use of 
lliese forms, we would observe, that the acts 
emthle, but they do not disuUe. They say, that 
certain forms* shall under certain circum- 
stances have a certain effect; but they do not 
.say, that the courts of law or equity shall not 
put a large and liberal con.struction upon the 
words actually employed, so as to give effect 
to wind, may appear to have been the inten- 
tion of the parties, even if the parliamentary 
magic should fall to produce us transmuta- 
tion through the inattention of the euchauter. 
If therefore it be clear, from the reference 
made to the act, that the parties to a deed 
intended it to take effect under either of 
these acts, it appears to us probtMti ih^i the 
courts, with that freedom from a punctilious 
pedantry by which they are in modern times 
distiugui-slied, would hqld that slight errors 
in the use of the forms employed did not 
vitiate their effect, upon this principle, that 
the longer forms contained in ,>the second 


column were to be regarded as the interpre- 
tation put by the parties themselves upon the 
w ords actually used, and by which they must 
be bound, ‘idly, Even if this liberality of con- 
struction should not be adopted, still it must 
be remembered, that an error in coj)} tng any : 
particular form will vitiate that form only, ' 
and will not affect the rest of the deed. 3dly, 

If ally particular form should thus fail to tako 
effect under the acts— or if, by so gross an 
error as the neglecting to refer to the acts at 
all, all the forms employed should fail so to 
take effect— it must be remembered, that the 
substance of each covejiant will bo contained 
iu the Words actually used, and it will remain 
for the court to say what cortktruction is to 
be put upon the.se short covenants," 

So that it would appear, whoever adopts 
these forms is in fact to run the risk of buy- 
ing a law.3uit.—EoiTOR. H 

1 If the lea.se is to be made determinable 
at the end of the first seven or fourteen years, 
then add here, “ determinable nevertheless as-r 
liercinafter mentioned." 

3 This reservation may be made without , 
saying to fthom. 8ee Whitlock’s case»S Co. 
Uep. W) (A), And now 8 & 9 Vic, c. lOfi, $ 0. < , 

s Covenants run with the laud, when either .^ ’ 
the liability to perform them, or thd right tc> 
take advantage of them, pusses to the assignee " 
of the reversion. A covenant is said to run 
with the reversion, w lien either the liabiUty l 
to perform it, or, the right, to t^ke advantage | 
of, it, passes to the assignee of Ike reversii^. ' 

4 Wc&iern’s Conveyancing, 28, SSce Sipciicer*» . 
case, 5 Co. 18 ip) ; j Smith’s lead. Ca, 22. ' 
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)icirs and nSsi^s,' tliat he the said [kssee^^ his executors, administrators, or 
assigns, shall and will, at all times during the said term, pay the said yearly 

rent of poimds, by equal quarterly payments, at the days and times and 

in manner hereinbefpb appointed for papient thereof, without any deduction 
or abatement whatsoever ; and also shall and will pay the land-tax, sewer- 
rate,(‘) and all other taxes, rates, assessments, and impositions whatsoever, 
parliamentary, parochial, or otherwise, which now are, or which during the 
continuance of this demise shall at any time be rated, taxed, assessed, or 
imposed on the said demised premises or any part thereof, or upon the land- 
lord or tenant in respect thiSreof. 

To paint And ALSO that the said ftecci, his executors, administrators, or assigns, 
and repair; paint, twice Over, with good oib colours, at his or their own 

expence, aU the outside wood and iron work in, about, or belonging to the said 
demised messuage and premises every [third] year during the continuance of 
tins demise ; and AiiSO shall and will, at his or their own like expence during 
the said tenn, when and so often as need or occasion shall require, well and 
sufficiently repair, amend, pave, glaze, cleanse, and scour the said messuage 
and pi-emises hereby demised, and all iind singular the windows, wainscots, 
rooms, floors, casements, shutters, doors, partitions, ceilings, roofs, tilings, 
walls, pales, rafls, pavements, gates, privies, sinks, gutters, pumps, drains, 
sewers, and watercourse^, and all and every other the parts and appurtenances 
of the said demised premises, or thereunto belonging, and also uphold, sustain, 
maintain, and keep the same and every part thereof in good, suflicient, and 
substantial repair and condition ; and, at the end or sooner detennination of 
tliis dcmiise shall and will peaceably and quietly lea ve, surrender, and deliver 
up unto tlje said [/mor], liis lieirs or assigns, the said messuage or dwelling- 
house and all and singular other the premises so well and suffieieiiily and 
substantially repaired, amended, paved, glazed, cleansed, and scoured, upholden, 
sustained, maintained, and kept as aforesaid together udth all new erections 
and buildings to be erected and built on th(‘ said j)remises or any part thereof, 
and all glass windows and casements, shutters, doors, partitions, locks, keys, 
bars, bolts, hinges, iron pins, wainscots, hearths, chimney pieces, pumps, pipes, 
posts, pales, rails, dressers, shelves, and such other things d!fe now arc or at 
any time during the said term hereby demised shall be flxed, fastened, or belong 
to the said demised premises, and which cannot be removed without preju- 
dicing or defacing the same.® 

To permit And ALSO that it shall be lawful for tbe said [lemr'] , liis heirs, executors, ad- 
vifw^aiid Kibiistrators, and assigns, and his and their agents, either alone or with workmen 
to repair on or others, from time to time, at seasonable times in the day-time, during the said 
notice ; term, to enter into and upon the said demised premises anil every' part thereof, to 
view and examine the state and condition thereof; and in case any decays or 
want of reparation or amendment be found at any sucb examination or view, 
he the said \jjessee] , for himself, his executors, administrators, and assigns, doth 

i This precedent assumes the lessor to be tenant for his convenience may ho removed 
the freeholder. Where he has only a terra, in c.ertain cases. See Buckland v. Buttei- 
ittake all the covenants with him, his ex- field, 2 Brod. & Bing. 51. In the ca«e of 
ecutors, administrators, and assigns. Dean v. Allaby, mentioned by Lord Ellcri- 

* The land tax and sewers’ rate, unless borough in Elwesv. Maw, Lord Kenyon said, 
"thus specially imposed on the tenant, are pay- “ If a tenant will build upon premises de- 
,able;by the Ismdlord. SecHydev. HiU,3Tenn. raised to him a substantial addition to the 
Hep. 377. Mbuse, or add to its magnificence, he must 

s All fixtures which a tenant has affixed leave his additions at the expiration of bis 
to his premises for the pui^»oses ef trade he term for the benefit of his landlord; but the 
may remove. See Amos & Ferard on Fix- law will make the most favourable construc- 
tures, 270; Penton v. Roberts, 2 East. B8; lion for the tenant, where he has made ne- 
LttWton^. Salmon, I H. Blacks. 259 n. (the cessary and useful erections for the benefit 
case of the salt jmns). But this does not ex- of his trade or manufacture, and which 
tend to tenants for agricultural purposes, enable himlo carry it ou-withraoreadvan- 
where the tenant has made erectious for the tage.” This was only a Nisi Prius decision, 
purposes of husbandry. See upon this sub- 2 Esp. 475. See upon the whole subject, 4 
ject, ElWes Vi Maw, by Lord Ellenborough, 3 Western's Conveyancing, lOeUeg. 

East, 38. Ornamental’ fixtures put up by the 
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^ i^proe with »ind't« t|l^|iiiy Umm-I^ hiji Iwire 
safe! exectltdrs* adfiouuiistrJfedm aud a»%ns, 

d mf| Srom tinuc/o mm & Batiks lo b6 V(m aua soiicleiHly 
, Jtavdd, glazed, dba»«ied, acoiir^d, and ma^ ff^d 

Ijaliit iftjffe* txotiee in mting, have giveTi%3|ld«(i 
_ j or wftAt tlie Raid demised premi^jeR,. for that 

A|»n 0iat tn(? said bis enecuiora, adJfnimRtratoia^ or 

fJbM ^oapfiriH, during tbe said term hcr^dby griiuted, u^ exercise, or 

Upd tbe 4aid demised premiises or any jpart tbereofi or ^mdtt <3 p 
sdW iM Same or any part thereof to he occupied by any person or perfijcftt^ 
whp shall ps<V exercise, or carry on therein, the trade or busmess of a ^utther, 
W^fTf baker, dyer, smith, tarrier, pipe-maker, dtetiller, tallow-cbandler, |oap. 
Imikr, tnpCr*«nan, tripe-cesser, or inpc-seller, or any other noisome or d^n- 
sire trade or husinesb, without tlie licence and consent of the said his 

or it! writing for that purpose first obtained ' 

^ ton Monno"vm, that the said-[^e^J, his executors or adniinistratiu's, sjusdl 
lidt nor >vill, at any time or times during the continuance of this demise, bar- 
pin, 6^11, assign, demise, or underlet, bet, or otherwibc part with this present 
lew, or the premises hereby demised, or any part thereof, or any estate, term, 
or interest therein, to any j>erson or peisons ^vhrmsoever, for the whole or any 
part of the said term, without the special licence and consent in writing of the 
«aid [/wor], hib heirs or a** signs, being first obtained for that piUTJose. 

Pkovujld Anw4Y8, and it is hereby declared and agreed by and between 
the said parties to these prcbcutb, that ii‘ it bhall happen that the yearly rent 

of hereinbefore reserved, ortany pait thereof, shall be behind and unpaid 

by the bpace of twemty-one dajs uevt over or after any of the saM days on 
whyb the same is hereinbefore reserved and appointed to he paid as afore*^ 
ai^^eing first la>vfiilly demanded ;(') or if the said L/cssceJ, his executors* 
administrators, Or assigns, shall not well and tnily observe and keep all and 
singular the, oovenantb and agreements uliich on Ms or their part or behalf 
are or ought to be observed and kept ; then and in either of the said cases the 
•estate and term hereby granted, or so much thereof as shah he then UU^x- 
pired, shall cease and be void to all mtonts and ijurposes whatsoever, but so 
nevertheless as not to prevent or impede any action, suit, or proceeding fior 
the recovery of any arrear of the said rent lierehy reserved whichP^may bo 
then due, or for the nonperformance or breach of all or any of the covenants 
and agrecinents hereinbefore contained, firom being brought, commencedt con- 
tinued, or probccuted by the said [/c««o^], Ms heirs or asbigus j and that it 
shall be lawful for liim or them to enter upon the said demised premises and 
fully to^rosume the possession thereof, and to eject the said Ms execu- 

tors, adiuinistrators, or ai»sigii!!i, and all other occupi^ri^iereof. 

Aki) also, that the said Mb executors, administrators, or asidgiis, 

sMl and wilh immediately after tlie execution hereof, insure the ^id mes- 
suage and premises in the joint names of the said [Insor^, Ms heirs and 
assign^, and of the eaid [fosaec], his executors, administrators, and assigns, in 

the Qlficc, or in some other respectable office for insurance of houses and 

buildbgs nrom fire in liondon or Westminster, to he previously approved by 

the said Ms heirs or assigns, in the sum of £ , and keep the pme 

oonstaiiuy so Insured during the said term ; and shah and will at aH 
upon the r^ue^ of the said produce to Mm or them the pow 

i^urancej And th^ teempts for the annual or other premiums^id for ^ 
jWm. And m caiwr tie smd messuage and premises shall at any time or ti*^^ 
durbg the $aid torm be bdmt down, destroyed, or damaged by fife, tlbmotdea 
which shaU be received Irom or by virtue of such insurance shjdl bo 
laid out in rOpebte or re^huildiug e.nd ctopleting the said wssuiig^aM^ 

And the said pc»aecj,Moexi^0t^^ 

t (t) mwi be cn tte mm^hr Ucc aew. 

w,?aly.^f|ik dky altei' tha r64l-tlaj, bofor^ Pujr.au. ' 


AgAlttSt 

emStn 


Not U; 

* 

Lessor. 


rrvvjfm 


by 

injure, 
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Amiroix. 


Covettaut 
(or Quut 
tujoj moiit 


Proviso foT 
Cesser oi 
Kent if 
Premiaps 
a^all be 
burnt 


Proviso to 
netermino 
Leahe by 
Notice. 


nistrators, or assigns, ihall and will at his or their own expence cotnpletdiy finish, 
fit for habitation, the said messnage and premises in the same style anitman- 
ncr as may be as they were in li^rc such accident or damage by fire, or as 
the said ftoor], hia heirs or assips, and the said his executors, 

administrators, or assigns, shall mutually agree upon in wHling and according 
to law, at the sole expcnce of the said his executors, administrators, 

or assigns, in case the monies so to bo received from any insurance office 
shall be insufficient for that purpose. 

And the said for himseif, his heirs and assigns, doth hirehy 

covenant and agree with the tsaid [/m6’c3, his executors, kihninistrators, 
and assigns, that he the said Ids executors, administrators, or assigns, 

paying the rent hereby reserved, and observing and performing, fulfilling, 
and keeping all and sinplar the covenants and agreements hereinbefore 
contained as on his or their part and belialf to be observed and performed, 
shall and may peaceably and quietly have, hold, occupy, possesis, and enjoy 
all and sinplar the said demised premises, and every part thereof, with 
their appurtenances, during the term hereby granted, without any lawful let, 
suit, trouble, denial, molestation, or disturbance whatsoever of, from, or by 
the said his heirs or assips, or any other person or jicrsans lawfully 

claiming or to claim by, from, or under^ or in trust for them or any of them. 

In Wn’NESs whereof the said parties to these presents have hereunto inter- 
changeably set their hands and seals the day and year first above \vrittcn, 


8igned, sealed, and delivered, being first duly 1 
stamped, in the presence of E. F. ^ > 

GIT. ) 


A.B. (Seal.) 
CM). (Seal.) 


ThefDlhmvg way he v^edy ivsfcad of the correspond itty (hvenanU ofiMpre^ 
ceding^ when siieh are the intent tons of the Partwft 

PROVIDED AbWAis, that in case the mosMiage, tenement, or dwelling-house 
hereby demised shall at an} time or times during the term hereby granted 
happen to be destroyed or demolished by tire, as to r<nuler the oceupation 
thereof impossible, or if the same shall be so far damaged by fire as to occa- 
sion the necessary removal therefrom of the famil) or busint^s of the said 
r&wel his executors, adnimisirators, or assigns, during the repairing of such 
damages, then and in cither of such cases, and a.s often as the same shall 
happen, the rent hereinbefore resor\ed shall cease to be paid or payable by 
him the said [taeef, his executors, administrators, or assigns, to the >said 
{lessor L his heirs or assigns, from the time or times when the said messuage 
or dw'dling-houso shall be so destroyed, demolished, or damaged, and such 
removal as aforesaid ^all take jdacc, until the said messuage or dwelling-house 
shall be rebuilt or reinstated 

Provided vl^vws, and it is hereby covenanted, declared, and agreed by 
and between the said parties to these presents, that if the said [/mor], his 
heirs or assigns, or the said [/esw], his executors, administrators, or assips, 
Aall be desirous of determining the said term hereby panted at the end of 
t|je first seven years, or of the first fourteen years thereof, and notice in writing 
of such desire shall be given by or on behalf of the said [femir], Ms heirs or 
assigns, to the said [lessee'], his executors, administrators, or assies, or left 
at his or their last known place of abode, or at or upon the said demised 
premises, Of shall be given by or on behalf of the said [Usm], his exe- 
cutors, administrators, or assips, to the said [/es^or], his heirs or assips, 
or left at his or their usual place of abode, at least — — calendar months 
before the expiration of such seven years or of such fourteen years, as the case 
maybe, then and in such case the said term of twenty-one years hereby 
panted shall cease and determine at the expiration of such seven years or 
of such fourteen years respectively in like manner as if the sal^ term heieby 
panted had expired by effiuxion of time, or avS if tMs present demise Wd Origin- 
Ally been made for seven or for fourteen years only, instead of the ^id tewn of 
twenty-one yeans. 
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Amigmnent of the Lease of a Messuage and Premises.i') 

This toi^TUBE, made the day of , one thousand eight hundred 

, and forfy — Between A. B. [ assignor] of the one part, 'und C. B. Partfw. 
^assignee] of the other part. 

Whbeeas by an indenture of lease bearing date the — day of , 184-^ ^ 

and made between D* J3, of the one part, and the said (nssupm) of the 
other part, for the consideratioub therein mentioned, the said' (1).^ £,) did 
demise unto the said {assignor)^ his executors, aikiinistrators, and assigns, aee 
(/ wyreeZs) to hold to the said {amguor) Ids executors, administrators, and assigns, 

from the day of then last, for the tenn of years, at and under the 

yearly rent of , payable quarterly, as therein mentioned, and subject to the 

covenants therein contained : And whereas the said [assignee] hath contracted 
with the said [assignor] for the absolute purcliase of the said messuage and 
pramises comprised in and demised b\ the said recited m(lentiu*e of lease 

with the appurtenances, free from all incumbrances, at the price of : 

JSTow THIS XNjuEivTunE wirjNESSETJf, That ill consideration of the sum 

of , of lawful current money of England, paid by the said 

to the said [assignor] upon the execution of these presents, the payment and 
receipt whereof lie the said [assignor] doth hereby acknowledge, and from 
the same doth hereby for ever discharge the .said [c7.s.s‘/<7rtcc], liis executors, 
administrators, and assigns, he the said [aWtgnor] doth hereby grant, bar- 
gain, sell, assign, transfer, and sot o^er unto the said [assigrfee]^ his execu- 
tors, administrators, and assigns, u.l j^hat the said messuage or tenement and 

])ren)iscs, situate and being at , and all and singular other the premises 

ciunpri' ed in and demised by the said recited indenture of lease with the appur- 
teiuiiices, together with the same indenture of lease, and all the estate, right, 
title, interest, term of years to come and unexpired, property, claim, and 
demand \vhatsoever of him the faid [assignor] of, in, or to tlie said premises, 
or any part thereof, To ii we am> to uold the said messuage or tenement, 
and all and singular other the premises ht'reby assigned, with their appurte- 
nances, unto the said [«.v.sn 7 //cc], his executors, administrators, and assigns, 
for and during all the residue yet to come of the said term of twcnlv-one years 
by the said recited indenture of lease graiikd, subject nevcrtlieless to the 
payment of the rent and to the performance of the covenant.^ and agreements 
in and by the same iiid^turi‘ of lease rcserve<l and contained, and which 
henceforth on the part of the lessee or assignee are or ought to be paid and 
performed. (^) 

Am> the said [assignor] doth hereby, for himself, his executors and admin- 
istralors, covenant, promise, and agn‘c with and to the said (assig7u*e) his 
executors, admimstrators, and assign^-, in manner following, that is to say, 

That the rent, covenants, and agi’cemcnts in and by the said recited indenture That rent 
of lease reserved and contained have been didy paid and performed up to the 

day of last. And that, for and notwit hstanding any act. deed, matter, been per.^ 

or thing whatsoever by the said (assignor) made, done, or committed, the said tormod; 
recited indenture of lease is, at the time of the scaling and delivery of these That le*, 
presents, a good and valid lease in the law, and not foifcited, surrendered, or J 
become void or voidable. And that, for and notwii hstanding any such act, That h« ^ 
deed, matter, or thing as aforesaid, he the said (assignor) now hath in himself 
good right and absolute authority to assign the said messuagi* and premises for ^ ® * 

all the residue of the said term of twenty-Aie years in manner aforesaid. An» 

I as Can of leaser are e After an aa&%nee han assigned over, this 

required to Now,bytbeS&9Vic. rondltuui is inoperative. — See WoolverHie 

c.l0fi,8ec.i»,anaS8igttmvntofacnatteliateiest, v. Steward, per Lord l*ettrnan. .1 itfoo. ^ 
not being eOpybold, iu any tenements or hem* S«’Ott, 6<JI. ' 

be made bj 
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APpmmx. 


r.« ^uiet that it shall bo lawAil to tho said (nm^nee), his axeirtitors, adminfo- 

*»n;io)«nent. tratots, and assigns, at all tites toeaikr during ilia myf tnridue the said 
term of twenty-one years, peaceably and quietly to enter, have, hold, occupy, 
possess, and enjoy the said messuc^e and premises with their apnitrtehanc^s, 
and to receive and take the rents, issues, and profits thereof to ana for Ms and 
tfieir own use and benefit, subject only to the payment of the rent aud perform 
{uice of the covenants in and by the said recited indenture of lease reserved and 
contained, and free from all other incumbrances whatsoever, without any inter- 
ruption, claim, or demand whatsoever of or by him the said (mMgmr), Ms 
cx<^tors or administrators, or any person or jicrsons lawfully or equitably 
ejiaiming or to claim by, fronyinder, or in trust for him, thenu or any of them ; 
And that free and clear, and ffeely and clearly acquitted exonerated, released, 
and for ever discharged or otherwise by the said (amg/K/r), his executors* or 
administrators, well and sufficiently saved, defended, and kept harmless, and 
indemnified of, from, and against all and all manner of former and other estates, 
titles, trouble, charges, and incumbrances whatsoever, made,' done, committed, 
or suffered by tbe said {assmory his executors or administrators, or by any 
person nr persons lawfully cfaimmg or to claim bv, from, under, or in trust for 
Foi fulther him, them, or any of them And tor i mm, that the said (as9ignory his cxecu- 
assuranoc administrators, and all other persons having or claiming or who shall 

or may ha^ c or claim any estate, nght, tifhs interest, property, or demand 
whatsoever, of, in, to, or out ol the said messuage or tenement and premises, 
sliall and will, at all times 4urlng the said (qrm of twenty-one years, at the 
request and cxpcnce of the sauI {assignee), his executors, administrators, or 
assigns, make and execute every such luriher and other lawful and reasonable 
assignments, deeds, and assurances whatsoe/er, for the better, more peifectly 
and absolutely assigning and assuring of the said messuage aud premisoh for 
the remainder of the said term of twenty-one vears in manner aforesaid, as l)\ 
the said his executoiN, admmiNlrators, or assigns, or his or their 

counsel in the law, '•hall he reasonably athustd and required 
Cbmant by Anl> the s.iid {as'^igmi ) doth liereh>, for himself, his heirs, executors, anil 
^rpaTmont administrators cmeiiant, pronusc, and agree with and to the said (asHignory 
of xeftt, awd his executor > and administrators, that he the said his executors, 

administrators, and assigns, shall and will, from time to time, and at all 
coienantsl^ times hereafter during the now reshliie of the said term of twenty-one 
years, well and trul> pay the yearly iciif in and by the said indenture of 
lease reserved, at such times and in sucli manner as the said rent is thereby 
reserved; and also shall and will obscn^e, perform, and keep all and singular 
the covenants, conditions, and agr(*ements in the said indenture of lease exm- 
tainedj and which henceforth on the tenant or lessee’s part ought to be 
observed, jKjrformi'il. and kciit : and shall and wdll, from tmie to time, and 
at all limes h reafter, save, defend, keep harmless and indemnified the 
said {a'isifpu)ry\iv> heirs, executors, and administrators, and his and their lands, 
goods, aiid chatlels, from and against the payment of the said rent, and the 
pmformance of the ssul covenants, conditions, and agreements, and foom and 
against all and all manner of actions, suits, cauxe and causes of action; costs, 
charges, damages, claims, and demands whatsoever for or on account of the 
same, or in anywise relating thereto {•) 

Witness, &c 

gjjgned, scaled, and delivered, being first duly \ 
stamped, in the presence of \ 

a E F 

a H 


i WheiPttie vendons lessee, tile puroha&cir covenwjt* hui futwfe UabiUty wUl b0 at an 
AS hinmni to enter into this cotenant Pember end, and the^oovenant therefore is nnneaessary. 
▼ Matthews, l Bro C C 5ft Where he is an laylm v. Shnni, 1 Boa. k Pull, «][; Pan? v» 
assignee of the leise, and not uudei a similar Point, 1 Younge ^ C 


A.B. (ns) 
0 1). (n.s.) 
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An fo hi a Furnished Ilduse/tfr a Ymr^ and from Year to Year 

An Aorbement mdde and entered into the day of One thou- 

sand eigkt hundred and forty — , Between A,B. of of the one Parttei, 
part, anfO.D. of S^c, of the other part. 

The said A.B. doth hereby agree to let, and doth let, and the said C,D. 
doth hereby agree to take, and doth take, all that messuage or tenement, Pareeih, 

with the appurtenances, situate and being No. in'- — street, in the 

parish of , in the county of , together with the use of all the furni- 

ture, ^obda, and effects now being thereupon, and which are particularly set 
forth in the Schedule hereunder \^ritten, now in the occupation and possessioit 

of - — , for one whole year from the day of now last past, and so on 

lirOm year to year until this agreement shall be determined by either of them 
the said A.B. and C.D. giving to the other of them three calendar months 
notice in writing, on or before some one of the quarterly days for payment of 
rent hereinafter mentioned after the expiration of one year from the date hereof, 
of such his intention to detenninc the same, at and under the yearly rent of Penu 

£_^^payal)lc quarterly, on the day of , the — — day of — , the 

— r- day hf , and the day of , in every year during the contin- 

uance of this agreement, ^\ithout any deduction ha I soever, except for any 
taxes, rales, and assessments in respect of the said premises. And the 
said C. 1). doth hereby agree with the said A. B., liis executors, administrators, Agie*.... 
and assigns, that he the said 0 1)., his executors or adiiunistrators, will 

pay the said rent of f t > the said A B., liis executors, administrators, 

or assigns, during the conlinuance of this agreement, on the several days and 
times aforesaid, without any deduction whatsoever, except for taxes and rates 
as aforesaid. Aind that the said C. ]>., bis execulors and administrators, Tu rep# 
shall, during the contiiniancc of this agreement, keep the said messuage and 
premises in good and tenantable repair, and keep the said furniture, goods, 
and effects in such good idight and condition as the same now are, and make 
good and replace all such parts of the same furniture and effects as shall be 
broken or destroyed with cdhors of the same sort and value, and so deliver the 
same iip rcs])eetively to the said A. B., his executors, Rclministrators, or assigns, 
at the determination of the tenancy. And that the said C. D., his executors Not to 
or administrators will not under any pretence whatsoever sell or*rcmove from **<^*;’^ 
the said premises any of the said furniture or eftcctsf and will at the expiration 
of the tenancy quietly deliver up the said messuage, furniture,^ effects, apd 
premises unto the said A. B., his executors, administrators, or assigns, in good orterm 
plight and condition (reasonable use and wear thereof, and damage by fire, only 

excepted.) Provided s, that if the said rent £ shall not be duly PmL 

paid in manner aforesaid, or if any officer under any process of law whatsoever, *^’^*‘* 
or any other person, shall attempt to rcmqyc or carry av\ ay all or any part of 
the said furniture and effects, (') it shall immediately upon and after such 
attempt being made be lawful for the said A B , bis executors, administrators, 
and assigns, to re-enter into and upon the said messuage, furniture, effects, and 
piscmises, and to take possession tht*reof rcspeeti\ely, and to remove and expel 
the said 0, D., his executors and administrators, and his and their agenta and 
servants, and aU other pernons whomsoever, and that without being obliged 
to, bring any ejectment for the recovery of such possession, and which the said 
C.D„ for himself, his executors and administrators, doth expressly aasCnt 
to, and thereupon this agreement shall cca,so and ho void as regards the 
tenancy hereby created, but as regards any monies or dances that may 
be due to the said A. B. by the said C, D , it sliall remain in fiiU force. 

• The UmtUard cannot maintain trover Rep, o ; BaylU v. Piaher, 7 Bing. U3, Ihew- 
against a ahartR who enters under an exccu- fore this proviso is necessary for the ptOteo- 
don agidnst the tenant, until the expiration of tion ot the landlord 
the tenancy. See Gordon v. Hdtptr, 7 I'enn 
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Agremcut A.NP the soid A.B . doth hereby further a^ee at his own expentse to insure 
to tolum ^ messuage, toniture, effeot% and premmi and if the same respeetively 

diall at any time during the continuance of this aMement be burnt down or 
damaged by fire, the tenancy hereby created, and the rent hereby reserved, 
shall thenceforth immediately cease and determine, and upon payment of all 
monies then due by the said C.D. to the said A.B., this||igreement shall 
Ittcaseof be void.* Am) also that the said A.B., his executors, aoministratdrs, or 
Fire the rent assigns, shall and will pay all taxes, rates, and assessments, pariiamentary and 
to parochial, or otherwise charged upon tlie said premises, and at all times 

and agree* indemnify the said O.I)., Ms executors and administrators, in respect 

ment to be tjiercof. In WITNESS &C. 
void. 

Tlie 8ci1e1)IXK or Inventoey before tef erred to. 


An Agreement to let a ITouaefor a Year^ and so on from Year to Y<ar. 

An Agbeement made and entered into the — - day of , One 

PafOii. thousand eight hundred and forty — , Bliwlen A.B. of ^c, of the 

one part, and C.D of ^'c, of the other part. 

The said A B doth hereby agree to let, and doth let, and the said C.D. 
ratwh. doth hereby agree to take, and doth take, iiur messuage or tenement, 

with the appurtenances, situate and being No. , in street, in the 

parish of , in the county of — now in the occupation of , for the 

tenn of one whole year, and so on from year to year, until this agreement 
shall be determined, in manner after mentioned, at and under the clear 

RtfU. yearly rent of £ , to be payable quarterly on &c free from all taxes and 

Agreement deductions whatsoever. And the said C.D , for himself, his executors and 

by tenant to administrators, doth hereby agree to pay the said rent of £ , at the times 

tSxcsf M manner aforesaid, clear of all deductions whatsoever. And tliat he 

and they shall and will pay all taxes, rates, and assessments whatsoever, par- 
liamentary or parochial, now cluirged, or hereafter to be charged, on the said 
premises, or on the landlord on account thereof, the land tax and projierty 
Tp repair, only excepted And that he and they shall and will, at his and their 
own expenee, keep the said messuage and promises in the same stale of repair 
they now are, and shall and will, at the expiration or other sooner deter- 
Tp soircn* mination of the ^id term, surrender and deliver tip the same unto the said 
A B, his executors, adimnistrators, or asdgns, in good plight and coudi- 
Snaney. tion (reasonable use and wear thereof and damage by fire in the mean time 
ip^detvimine excepted). And it is further agreed, that after the expiration of the 
the tenancy said term of oiic year, each of them the said parties hereto shall and will 
-t a«ce give or take three calendar months notice in writing to the other of them, 
ftouce by hereinbefore named for payincnt of rent, to 

* h«r party, determine the aferesaid tenancy ; j^nd upon the expiration of such notice, this 
,a casv of agreement shall ceas.e and be void And it is further agreed, that in case 
the said messuage and premises shall at any time, during the continuance of 
fMs agreement, he burnt down, or damaged by fire, the term hereby created 
-„x«ment and the rent hereby reserved shall thenceforth immediately cease and det^r- 
'* bp void. Udine j and, upon payment to the said A.B. of all moneys then due by the 
said C.D., this agreement shall be void. In Witness, &c. 

I without such a clause the tenant under to perform it without any default ip him, and 
this agreement would be bound to pay reut he has no remedy over, the law will excuse 
dut^ the term lu case of the premises being him ; but when thp party by his own contract 
destroyed by firf,^ugh the landlord should creates a duty or charge upon lUmself, he is 
not insure, or shoiQd neglect to reinstate the bound to make good his contract, notiyith* 
promises. SeeBakerv.HoUzappfe),4Tattat.46; standing any accTdeot by inevitable npees- 
Holtzappfelv. Baker, 18 Vos. 116^ Leedesv, sity, because As might huvii jpmttieti <tgmmt 
Cheethath, 1 Sim. 140. This is the rule —Whtni t/ by hr$ conb w f, 
the law creates a duty, and the party is unable 
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NOTICESiSBTWBEN LANDJ.ORB AND TENANT. 


J^ 0 tte 0 from a Landlord to a Tenant to Qait* 

to. A. a, 

I do beteby give you notice to quit and deliver up, on the day of — n^xt, 

possesffion of tho messuage Olt dwelling-house, situate at in the parish of in 

the county of—— which you now hold under me. (a) 

Dated, C. D. 

(a) If the commencement of the tenancy is uncertain, say, " provided your tenancy 
commenced at that period ol the year ; or otherwise, that you ciu^nJ deliver up po^jf 
seecdon of the said messuage at the end of the year of yout^naucy which shall 
expire next aftei half ayear from the time of your being served with this notice.” 

Notice to Quit or pay Double Rent, 

£ do hereby give you notice, and req^uire you, to quit and deliver up, on or before the 
29th day of September now next, the possession ot the messuage and picmises situate 

No- street, in the parish of ,m the county of , whicli you now hold of me^ij 

or on such other day as your holding shall expire next aftei the expiration of half a year 
from the receipt of this notice;' and m default tluicof, I now requiie that you shall 
pay to me donhlc the yearly value of the wid messuage [or dwelling-house, farm, 

lands, from the said day of- so long as you continue to keep posscbsion 

of the said pidmises after the expiration of this notice, according to the form of 
the statute m that case made and provided. 


Notice of a Landlord's Intention to apply to Justices to recover Possession vmi^r 
the \ 1^2 Viet, e. 74- See ante, 

I [Owner, or Agent to the Owner, as the case may he^ do hereby give you 

notice, that unless peaceable possession of the tenement [shortly descnbing */] situate 

which was held of me [or ot the said as the case may be’\ under a tenancy 

from year to year [or as the case may be}y which expired [or was delermmed'j by notice 

to quit from tbe said [or otherwise, ess the case may he’\ on the day of , 

and which tenement is now held over and detained from the said , be given to 

[the Owner or Agent] on or before the expiration of seven clear days from the sorAico 

of this notice, I shall, on next, the day of at of the clock of 

th(‘ same day, at , apply to her Majesty’s Justices of the Peace acting for the district 

of [being the district, division, or place %n which the said tenement, or any part 

then of, IS situate'^, in petty sessions assembled, to issut* their warrant directing the con- 
stables of the said district to enter and take possession of the said fenQpient, and to eject 
any person therefrom. 

Dated this day of 194 — . (Signed) 

To Mr [Owner or Agent]* 

[This IS a notice to be given whore a tenant at a rent not exceeding £20 a year, either 
at will, or for any term not exceeding seven years and upon which no fine shall have been 
reserved, holds over after his term or interest ha.s ended or boon determined by a legal 
notice to quit. It may be served either personally oi hj leaving the same with some 
prasem being in and apparently residing at the place of abode of the person so holding 
over; and the person serving the notice read over the same to the person served, 
and explain the purport thereof. If the tenant cannot be found, and his place of abode 
be unknown, or admission thereto cannot be obtained for serving the summons, then 
the posting of the summons on some conspicuous pait of the premises will be deemed go^ 
service upCn such tenant.] 

Notice from Tenant to Landlord of Intention to Quit, 

1 do liereby give you notice, that I shall quit and deliver up to you [if to an agent, 
eay, as agent of A. B., my landlord), or such other person as you may appoint to reorivo 
the same, on the — day of — — which will be in the year of our Lord 18 — , being 
the end my present year’s holding, the possession of all tliat messuage or dwelling- 
house, garden, and hereditaments, with the appurtenances, situate in — ^ 
in the county of — . As witness my hand this, ^e. 

To Mr. A. B. C.D* 

' Sise Hirst v« Horne, O Mees & Wih. 303, for the sufHcienci of this notice. 
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Notice of (ietermininff a Leuse, 

1 do hereby give you notice^ that, in punsuanoe of the powef given and teeetved to ine 
by the indenture of lenae bearing date and made between 4^*} coibpriamg the 
messuage or tenement, farm, lands, hereditaments, and premises which 1 hold as lessee 
of you, situate that it is my mind and intention to avoid the same indenture of lease 
Ht the expiration of the hrat seven years of the term thereby granted, whi<i will be on 
and that 1 shall <iuit and deliver up the possession of tlm said messuage premises 
to you at that period. Dated, ^c. 

Notice from Landlord to repair Premises. 

Mr.C.D, 

I do hereby give you notice, and require yod, to put in good and tenantable repair all 
and singular the house and premises which you now rent of or hold under me, situate 
particularly (stating such places as pa/riieularly want repairing). As witness my 
hand this day of 184 — . 


Mr. C.D. 

T do hereby give you notice to repair and m^iko good llic several defects and 
wants of repair piirticularly mentioned in the iSchedule or Survey herciinder written, 
in, at, or to the messuage or tenement wiiich you hold ot me, situate in in tbo 
parish of , m the county of , withm months from ttic date hereof. 

A.B. 

(Copy the Schedule ujiun the notice at the foot, which fahould bo also signed by the 
IjSadlord or lus surveyor.] 


Demand of Possession. 

Mr. C. D.,— 1 demand of you the possession of the several piotjes of land called or 

known by the names of the and the — , bituate, lying, and being in , in 

tlxe county of , lately puichast‘d by me of , and now m your possession my 

BufteraneC. And 1 hereby give you noliee, that if you do not immediately quit and 
yield up to me the possession of the said lands and tenements, I shall proceed to recover 
the same by course of laa% 

Witness, E. F A. B* 


Notice to Quit, under the Statute 1 Geo. /r. e. 87,’ whieh applies only to Tenants 
Wider Leases or Agreements in writing holding oocr,'^ but not to any Tenancy 
for Years deits'minable no Lives.* 

To 

I do hereby, according to the statute in such case made and provided, demand 
nnd require you forthwith to quit and deliver up to me the ])oss(*S8ion of the dweliitig- 

house [or farm, lands, and premises] with the appurtenances, situate and being 

in the parish of , in the county of , and which were held by you [or by 

C. D.] as tenant thereof under a lease [or agreement in writing] for the term of 
years, which expired on j^or from year to year, and which tenancy was deter- 

mined by me [or the said C.D., or by you, as the case may 6e], by regular notice 
to quit, on the — day of last. ^ 

A.B. 


t The I Geo. IV. c. 87, sec. 1, enacts, Tha 
where the term or interest of any tenant hold- 
ing under a lease or agreement in writing any 
lands, tenements, or hereditaments for any 
term or number of years certain, or from ^ ear 
to year, shall have expired or been deter- 
mined either by the loudlord or tenant by a 
regular notice to quit, and such tenant or 
any one holding or claiming by or under him 
shad refuse to deliver up possession aceord- 
indy, after lawful demand in writing made 
wad signed by the landlord or his agent, ’and 


served personally upon or left at the dwefling- 
house or the usual place of abode of su^ 
tenant or person, the landlord may thenmain- 
taiu ejectment and require bsdl. 8ee also 
the 11 Geo. IV. & i Wm. IV. o. 70, see. 80. 
See also Woodfairs Landlord and Tenant by 
Wollaston, 788, n.fd), and 828. 

s Doe dem. Bradford v. Eoe,4 Barn, k Aid. 
770. * 

• Doc dem. Femborton v. Boe, f Bara, k 
Cress. 2. 



Al^J^ENCIX. 


isidt 


PHACTICAL rURKCTIONS POE MAKING A DISTEESS. 

ThWW fcite landlcwd bimsfelf may make thei distress, it is generally inAde by acme 
pmon efttplpyed by him ; in vluch case the landlord must give to such person an dntho^ 
rity in writing, called a Warrant of Distress 

J^orm of Authority given by a Landlord to empower another to disifatn for Aim* 

I no hereby authorize you to distrain the, goods and chattels of C. D on the premises 

now in his po^ession, situate at — — in the county of — — for pounds, being [ha!f 

a rent due to me for the same at day last ; and for your so doing th^ shall 

be a stiflicient warrant and authonty 

Dated this day of 1 84 — . A . B. 

{The proper way of making a distres'. foi rent in arrear is, to go upon the premises for 
which the rent is due, and take hold of some pioco of furniture or other article there, and say 
Cif the distress bo made by the landlord himself), ** I seize this chair’* (oi other thing, as the 
case ma> be)" lu the name ot all the goods and efiec ts on these premises, for the sum of £80, 
being half a yeai’srent due to me at Lady-day last.’* Or (If the distress be made by some 
person empowered by the landlord) say, *• for the sum of £20 due to A. B. the landlord of 
these premises, at Ladj-day last, bv viitue ot an auth* nt> from him the said A. B, to mfc 
given for that purpose.’* 

An inventory is then to he made of so many ot the goods &c. as will he sufQcierit to ro\(i 
the rent and expences of the distress, appraisement, and sale ; which is not required to he ou 
a stamp, as the 23 Geo. III. c, 85, § 51, cxpresnlj excepts an inventory of goods distrained 
The person who distrains the goods may tako the inventory. An appraiser is not neeesin iry 
till after the end of the five days allowed the tenant by 2 Win & M. to pay the rent oi 
replevy the goods. 

The inventory being taken, you must make a fair copy of it, and write at the bottom » 
notice to the tenant, to inform him that such distress has been made, and of the time when 
tlie rent and charges of the distress must be paid or tin* goods replevied ; which, with the 
notice thereunder written, must be either given to the tenant himstlf or to the owner of the 
goods ; or it may be left at the house, with any person dwelling therein ; or if there bo no 
person m the house, on the table in the kitchen, or some other notorious part of the house. 
It4s proper to have another person with you when you make a distress, to oxamitte tho 
tory , and to be witness of the transaction, if called on Jtoi that purxiuse. 

'I he safest ^y IS to remove the goods immediately, and m the notice to acquaint the tenant 
wbeie they are rt moved to ; but it is now most usual to let them stay on the premises, and 
k ivo a man in possession to protect them till you are entitled to sell them by law, wtdeb i» 
on the sevtulh day, because the statute says you arc to give live days notice, which ju held 
to be five clear day s exclusive of the day the distress w as made. 

Ihe man m pos'iession ol the goods is to lie paid 2s. od, per day if kept by the tenant, and 
6d. if ho keops himseU, * 

Form of an Inventory and Notice to be served on a Tenant when a Distress is taken 
of his Goods ^c,for Dent Arii^ar, 

An Inventouv of tho several goods and chattels distrained by me ( or E. F,, bailjif to 

Mr. A, B.) this day of 1 84-- in the ‘dwelling-house {or as the case may hey of 

C. D., situated at m the county of by- the authority and on the behalf of thcl 

said A. B , the landlord of the said premises, tor {twenty'] pounds, being [haf a 
rent duo to him the said A B at {Lady^day] last, and as yet m arrear and unpaid, 

1,1 the Ktuhen, 

2 WauiSCDt tables I 3 Copin r saucepans 

a <Hd Chairs I * Pottage pots, Ac 

in the Pal lour, 

1 Large im looking-glass | Mahogany card-tables, &c, . . 

2 Soonaes in gdt frames 1 1 Pembroke table 

In the Dtntng Room. 

6 Esbr-bottom chairs, mahogany frames. - • • • --*• 

I3et of dining tables 

Mr* CL Dt, 

T4K;b uotiaei that I, as bailiff to Mr. A. B., have this day jTistrained tho goods and 
chatteis mentioiied in the above inventory for the sum of f twenty] pounds, being 
a y0ar*e] rent duo at {Lady-day] last, for the premises above mentioned, and have 
secured th« goods and chattels in the iront parloui of the said house ; and that ui^ss 

7 T 





isr* 

the Baidi axream of a^ntimdehaiiiiesof^iBtreasami^ oriJsegoiide jmdlehhtteleiM^e* 
vied, within five days from the date Hereof) the said ^ds tviH ho it|>praiied Ml sold 
according to law. 

Dated, &c. K.P. 

A TKOB copy of the above Inventory and Notice was this ^ di^ of 
dehVeted to the above-mentioned G» in the presence of us» O. Q. 

LK. 

If the goods are secnred off the premises, what relates to the securing the goods must<be 
omitted and the notice mu&t inform the tenant of the place where. 

Kotioe to the Sheriff when in possession tender an jSsfectUion, 

If the sheriff is in possession of the goods of a tenant on an execution, the landlord used 
not make a distress, but should forthwith serve him with the following notice 

To Esq., Sheriff of the County of 

I hereby give you notice, that there is now due to me from C. D , the person to whom 
certain goods belong of which you are now in possession under and by virtue of a writ of 
fieri fftcias (or os the case may be) returnable [here mention the return'] the sum of 
[twenty] pounds, for [half a year’s] rent due at [Lady-day] last, and which sum 1 
hereby give you notice to pay to me before such goods be removed from the premises. 

Dated, &e. 

A. B , Landlord. 

But where there is no sheriff in possession on on execution, and the tenant'wants further 
time to raise the mone^, and the landlord chooses to give him such indulgence, he must take 
a memorandum from the tenant, that possession is continuetl at his request and by his desire, 
or the landlord will be a trespasser for contiuumg in possession beyond the time limited by 
the statute, and liable to an action for so doing. It may be In the following words 

Form of Temnfs Consent to the Landlord's continuing in possession^ upon, the 
* Premises, of Goods distrained, after the seventh day, 

Memoba-NDUm, That I, C.D., do hereby consent and agree, that A.B., my landlord, 

who hath distrained my goods and chattels in the said dwelling-house Ac., situate at 

in the county of , shall continue in possession of the said goods and chattels in the 

said dwelling-house for the space of days from the date hereof; he the said A.B. 

having agreed to forbear the sale of the said goods and chattels for the said%acc of time, 
to enable me to discharge the said rent. And I, the said C. D , do hereby agree tq pay 

the expcnces of keeping the said posiy^ssion. As witness my hand this day 

of , 18--. 

C.D. 

If no further time shall he allowed, at the expiration of therfifth day from the time of tho 
distress and notice, the sheriff's oilice should be searched, to know if the goods have been 
replevied. If they have not, go to the premises ; and if the rent and charges of the distress 
are not paid, you should sonffior a constable the hundred, parish, or place where tho goods 
Were distrained, and two sworn appraisers, who, having viewed the goods must be sworn by 
the constable in the usual manner. 

If the distress is taken in two hundreds, the constable of the place where the distress is 
driven or put is the proper officer within the 2 W. Sc M. 

The Appraisers^ Oath* 

You, Bud each of you, shall well and truly appraise the goods and ohattels mentioned 
in tnis inventory according to the best of your judgndfct* So help you Gh>d. 

Memorandum of the Appraisers being tmm, 

Mbkobanpum, That on the day of — m the year of our ILord 18—^ O, H ^lUid 

i.K., t^ sworn apprakers, were sworn upon the Holy Evangelists by me, of 
eons^ble^ well and truly to appraise the goods and chattels mention^ in this Xnventqagr# 
oocording to the best of their judgment. As witness my hand, ' ^ 

ilPresent at the time swearing theWd G. H»l p « 
and as itimve, and witness thereto, | * 
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AUftr w nwom, and ha^^iei^d aodvaMl thefOOdii indcmtbeibttowiog 

<m tbe Inventory for the 3ip{>rai&er8 to sign w 


Memorandtm to he indorsed. 


W&9 tile abe^e^named O.H, and X.K., being sworn upon the Holy Eronipeiste^l^ 
U constable above-meiitioned, well and truly to appraise the goods and chattels men* 
tionedin this Inventory according to the best of our judgment, and having viewed tW 
said ^Qods chattels, do appraise and value the same at the sum pf pounds and 

no more* As witness our hands this day of — 1 8 -—. 


Witnens, L. M* 


G.a 
1. K. 


} 


Sworn Appraisers, 


After the goods are sold for the best price you can get, you must dednet the arrears of rent 
and all reasonable charges; and the overplus (if any) must be paid or applied to the tenant's 
use. 

By a late act of parliament, the charges for making a distress for a small amount nre regu* 
lated; for the particulars of which seo ante, p. 304. 

A person distraining cannot be one of the sworn appraisers, he being Interested in the 
business. 

The goods being thus valued, they are ususdly bought by the appraisers at their own valua- 
tion; and a receipt at the bottom of the inventory, witnessed by the constable or other person 
who swore them* is usually held a sufficient discharge. 

If a distress bo of considerable value, it is advisable to have a proper bargain and sale between 
the landlord, the constable, and the appraisers or purchasers, for the better proving the trans- 
action afterwards, should it be found necessary, which may be in the following form:*- 

« ludlk 


Bargain and Sale of Goods distrained for Rent, 

This Indentuhk, made &c. Between {landlord) of of the first part, 
of 4*0., of the second part, and {appraisers or purchasers^ of 4 ^., of the third part, 

WITNESSETH, That it is affirmed by the said {landlord), that on the day of last 

past, he did enter into a messuage and lands called farm, in H— , within the hun- 
dred of «, and for rent at the feast of last past duo to him the said {landlord) 

from C.D., upon a demise whereby the said C.D. held the said fann of the said {landlord), 
and did ^'strain there, and found the goods and chattels following ; to wit, [recite 
particulars, or say, ‘‘ thegoods and chattels in the inventory hereunder- written mentioned 
and specified.”] And it is hereby further Witnessed* by the said {constable)^ and 
the said G.H. and I.K,, upon their oaths sworn before the said constable, tha't after 

distress taken, to wit, on the day of last past, the said {landlord) did, at the 

chief mansion-house of the sflS farm, give public notice of the said distress, and the cause 
thereof, and did then and there deliver unto F., daughter of the said C.I)., a note in 

writing, expressing the particulars of such goods and chattels distrained at , And 

THIS Indenture further Witnesseth, that tlic said goods being yet Unreplovied, tiie 
said {landlord), with the constable aforesaid, for and in consideration of £ — , being the 
best price that can be gotten for the said goods and chattels, by the said (purchasers) paid 
to the said (landlord) towards satisfaction of the said rent for which the said goods and 
chattels were distrained, Have bargained, sold, assigned, and transferred, and by these 
presents do bargain, sell, assign, and transfer. All the goods and chattels hereinbefore 
menMened to be distrained, To have and to Hold unto the said (purchasers) as thdr 
own pmper goods and chattels for ever. In Witness, &c. 

If the tenant means to replevy the distress, he must,i^iiliin five days after he has had notice 
of file diaferess, take with him two housekeepers living in the city or county where thedtstresi 
waf and go to the shbrifr^s office of such city or county; where he must enter into a 
bdi^, With the two housekeepers as sureties, in double the value of the goorls distrained (eudh 
vsiue to he aseertained by thd oath of one or more witnesses not interested, which oath the 
person grBmtingsuch replevin is to administer), conditioned for the prosecution of a suit 
replevin against 'the distrainor with effect, and for retui^ng the goods if a return thereof ahktl 
bo awarded* Upon this the sheriff will direct a precept w one of his bailifDS,and by that pieana 
the possession of the goods will he restored to the tenant to abide tlie event of thd ddH in 
replevin. 
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BILLS OF SALIS. 


^ Absolute Bill of Sale of Goods and Ckaftels, 

Titis iTsDENtCTRE made the day of one thousand eight hundred 

and forty , Between A.B. \vendor\ of of the one part) and , 

C* D. [purchaser] of ^c. of the other part : 

Whereas the said [t^endor'] liath contracted with the said [ptircluiser] for the 
ah^ltite sale to him of the goods and effects in the schedule hereunder 

written, at the sum of £ Now tuts Indentfre witnesseth, that in 

consideration of the stim of £ , of lawful current money of England, to the 

said [t;e?td(n*] in hand paid hy tlie said [purchaser] at or before the sealing 
and delivery of these presents (the receipt whereof is hereby acknowledged), 
he the said [jffndor] noi’U bargain and sell unto the said [purchaser] all the 
goods, houseliold stuft and implements of husbandry, and all other the goods 
and chattels whatsoever, 'meniioiied in the Schedule hereimto annexed, now re- 
maining and being in To have, bold, receive, take, and enjoy, all and sin- 
gular the said goods, liousehold stulf, and implements of husbandry, and every of 
them, hereby bargained and sold, unto the said [purr/msfr], liis executors, 
adminiigrators, and assigns, absolutely for ever, williout any claim, disturbance, 
or hinwance of any person whomsoever, and without any account to any 
person whomsoever to be made, answered, or hereafter to be rendered. And 
the said [omdor], for himself, his executors and administrators, all and 
singular the said goods and household stuff unto the said [purc/aiser], his 
executors, administrators, and assigns, against the said [tfendor]^ his executors, 
administrators, and every other jierson or })ersons whomsoever, shall and wnll 
warrant, and for over defend, by those presents; of which goods and chattels 
the said [rendor] hath put the said [p7frchasfT] in full possession, by delivering 
him one chair in the name of all the said goods and chattels at the sealing and 
delivery hereof In Witness, ^e. A B. [Seal.] 

Signed, scaled, and delivered by the said [?rndor], being first duly stampod» 
and at the same time full pos^5ession of all and singular the goods, chattels, 
and efieets were given by the said [ve9tdo9^] to the said [purchaser] by the said 
[vendor's] delivering to the said [purchaser] one4Biair in the name of the 
whole of the said goods and chattels, in the presence of E. F 

G.ll. 

The SriiEHUJiE hrfore referred to 


Conditio nal Bill of Sale of (roods and Merchaniize. 

This iNpHTmiiE, made the day of one thousand eight htlinked 

and forty , Between A. B of ^c of the one part, and dh D. of 

^c, of tlie other part, 

WTXNES3ET1I, That» for and in consideration of the sum of £ — ^ in huttd paid 
by the said C. B. to the said A. B., tlie receipt whereof is hereby acknowledged, 
he the said A. B, hath bargained, sold, and confirmed) fttd hy these preawnts 
jooTH bargain, sell, and confirm, imto the said C. II., his cxectitors, admidis- 
trators, and assigns, all those and all other the goods and effects tneaitioned 
in the Schedule hereunder written [Acre name the goods\ To HAvifi/ hold, 
receive, take, and enjoy the said goods and merohandiase, and all and sin^ar 
other the premises hereby bargained and sold unto the said 0. B., Ws bJfce- 
cutora, udrainistrators, and assigns, as and for his and ihek own proper 
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gtK>d6 md merchandize, for ever, suMect nevertheleas to the provisos 
redemption hereinafter contained. And the said [vendt)r], (or himself, ^c. 
[clame of warranitj^ as in last precedent J \ Ptto video always, and it is 
hereby agreed, that if the said A.B., his executors, administrators, or assigns, 
bhall pay or cause to be paid unto the said 0. D., his executors, administM^rs, 

or assigns, the sum of X— on the day of , without any dedmstion 

whatsoever, Iben these presents, and every clause, article, condition, and thh^ 
herein contained shall cease, dctenninc, and be absolutely void. And the said 
A. B. doth hereby, for himself, Ms executors, and administrators, covenant and 
agree with and to the said C. 1)., hi& executors, administrators, and assigns, in 
manner following; that is to say. That he the saidA. B., Ms executors or 
administrators, fdiaU and will pay the said sum of £ — at the time and in the 
manner aforesaid. And that in case defoult shall happen to be made in ppym^t 

of the said sum of £ — or any part thereof, on the said day of , Then 

the said C. D., Ms executors, administrators, and assigns, shall and may 
peaceably and quietly have, reccivt*, and enjoy, to his and their own proper and 
absolute use and behoof, for evci, the said hereby bargained goods and premisejs, 
and every part thereof, with all and singular the appurtenances, without any 
lawM let, suit, trouble, molestation, or denial of the said A. B., his executors, 
administrators, or assigns, or any other person or persons claiming under him. 
And the said C. 1")., for himself, his cxeaitors and administrators, doth hereby 
covenant and agree with the said A.B., his executors, administrators, and 
assigns, that he the said C. T)., his executors, or administrators, shall and will, 
immediat<dy after the receipt of the said sum of £ — , and upon the request of 
the said A. B., his executors, administrators, or assigns, weD and truly deliver 
unto him or them the said goods and cflects in as good plight and condition 
(fire and other inevitable aeeidents t‘xceptcdj as the same and every of them 
at this present time now are. Ix Wnxr.sfe, ^c 

K^ealed and delivered, (as in the Iasi precedent ) 

The HciumtTLE before referred to. 


BONDS FOR PAYMENT OP MONEY. 


Simple Bond 

Know all Men by these I^esejsts, That 1, A. B., of , merchant, 

am held and firmly hound to C. D., of Esq., his certain attorney, 

executors, administrators, and assigns, in the sum of X- (double ihe amoutd 

of thje debt) of good and lawful current money of England, to be paid to the 
said C. I), or to his certain attorney, executors, administrators, or assigns; 
for which payment to he well and faithfully made, 1 bind myself, my heirs, 
executors, and administrators, firmly by these presents. Healed with my seal. 
Dated this — — day of , Dne thousand eight hundred and forty — . 

TriR Condition of the above-written obligation is such, that if the above- 
bomiden A. B., Ms heirs, executors or administrators, do and shall well and 
truly twy or cause to be paid imto the above-named C. D., his executors, ad- 
ministrators, or assigns, the principal sum of £ , of lawful current momy 

of England, together with interest for the same, after the rate of five pounois 

per cent per annum, on or before the day of now next, then the 

above»wrltten obligation shall be void, or otherwise shall he and remain in full 

force. " 

Bigned, sealed, and delivered , ) E. F. 

% the presence of (0 II. 


A,B. (Beal) 
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Bandjfrom Two or more Persom* 

Know aix Men bit thbsb Peesents, That we, A.B., of &c., and 
C. !>., of &c., and each of Us, are and is held and firmly bound to E,P., 
of &o., his certain attorney, executors, administrators? and assigns, jointly 
and severally, in th^ sum of £ — of lawful current money of England, to 
be paid to the said E. F , or to his certain attorney, executors, administrators, 
or assigns; for wrhich payment to be well and faithfully made we bind our- 
selves and each of us [if more than two ohligore, say, and each and every of us] 
our and each [and every} of our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. Sealed with our respective seals* 
Dated this day of , 184 — . 

[The Condition may he cls in the foregoing preredent, only observing that it 
be made Joint and several ] 

Signed, sealed and delivered by the said ) A. B. (*8081.) 

A. B. and C. D., in the presence of i € D. (Seal.) 

G. H. 

I K. 


Condition to a Bond for Payment of Moneif by Instalments 

Now THE CoNpiTiON OF THIS OBLIGATION IS SFCii, That if the above-* 
bounden [obligor^ his heirs, executors, or administrators, do and shall pay 
or cause to be paid unto the above named [obltgee'^ his executors, administra- 
tors, or assigns, the full sum of £ — , of Ac with interest for the same after 
the rate of 5/. for every 100/. for a year, on the days and times and in manner 

following, that is to say, the sum of £ — part thereof, on the day of 

next ensuing tlie date of the above-written obligation, and wliich will be 

in the year of our Lord 18 — ; the sum of £ — , other part thereof, on the 

day of then next following ; and the sum of £ — , the residue 

thereof, with interest for the same after the rate aforesaid, on the day 

of then next ensuing, uhich udll V in the ycnir of , Then the above- 

written bond or obligation sliall be void; but if default sjiall be made in 
any one of the said payments, then this obligation shall be and remain in 
ftill force and virtue for the whole of th^ instalments or sum that shall 
remain unpaid of the said sum of £ — and interest at the time of any such 
default being made. 


CO-PABTNEESHIP. 

Deed of Copartnership for carrying on a Joird Trade, 

This IitDENTUEE, made the day of , 184 — , between A. B. of 

of the one part, and C. D, of , of the other part, 

Whisreas the said A. B. and 0. D. have agreed to enter ipto co-partnership 

in the trade or business of , upon the terms and conditions and in manner 

herrinaftennentioned : Tms Indentuee theuefore wi'istbsseth^ that, in consi- 
deration of the mutual trust and confidence that they the said A, B. and CL P. 
have and rejpose in each other, and in pursuance oi the said agreement, they 
the said A. B. and 0. D. for themselves severally and respectively, and for 
thoir several and respective heirs, executors, and administrators, do mutually 
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and reciprocally covenant, declare, and agree with and to the other of them, 
and with and to the executors and administrators of the other of them, in 
manner following, (that is to say) : — 

That they, the said A. B. and C, 1>., on the day of the date of these presents, 
shall and will he and become co-partners together, under the names B* and 

D., in the art and trade of and all things thereto belonging; attd^aJito in 

buying, selling, vending, and retailing all sorts of wares, goods, and commodities 

belonging to the said trade of ; which said co-partnership is to continue 

from for and during and unto the full end and term of - — from then^ 

next ensuing, and fully to be complete and ended, unless the said co-partnership 
lliall he previously dissolved in manner hereinafter mentioned. And, to that cjid 
and purpose, the said A. B. hath, on the day of the date of these presents# 

delivered in as stoch and the said C. 1). the sum of 9 to be used, la^ 

out, and employed in common between them, for the management of the said 
trade of ^ — to their mutual benefit and advantage. 

That neither of them the said co-partners shall nor will, at any time 

hereafter, use. exercise, or follow the trade of aloresaid, or any other 

trade whatsoever, during the continuance of the said co-partnership, to 
their private benefit or advantage, but sbaU and will from time to time, 
and at all timc.s, do their and each of Ihcir best endeavours in and by 
all means possible, to the utmost of their skill, power, and cunning, for 
their joint interest, profit, benefit, and advantage, and truly cmplovi buy, 
sell, and merchandise with the stock aforesaid, and the increase thereof, in tnc 
trade of aforesaid, without any sinister intentions or fraudulent endea- 
vours >\hatsoever. » 

That they the said oo-partnors shall and will from time to time, and at 
all times hereafter during the said term, pay, bear, and discharge equally 
between them the rent of the shop which they the said copartners shall 
rent or hire for the joint exercising or managing the trade aforesaid. And 
that all such gain, j)rofit, and increase that shall come, grow% or ari^c for or 
by reason of the said trade and joint occupying as aforesaid, sliall be, on 

tlie day of in every year [or on the first day of every month during 

the said co-partnership, during the said term, as the case may oe"] equally ana 
proportionably dinded between the said copartners, share and share alike. 
And also, that all such loss as shall happen to the said joint trade by bad 
debts, ill commodities, or otherwise, without fraud or covin, shall be paid and 
borne at the same time equally and proportionably between them. 

That there shall be had and kept, at all limes during tlie said term and joint 
occupying and copartnership together as aforesaid, ])erfi»ct, just, and true books 
of account, wherein each of the said co-])artnors shall duly enter and set down 
as well all money by him or them received, paid, expended, and laid out in and 
about the management of the said trade, as also aU wares, goods, commodities, 
and merchandizes by them or either of them bought and sold by reason or upon 
account of the said co-partnership, and all other matters and tilings whatsoever 
to the said joint trade and the management fliereof in any wise belonging or 
appertaining ; wdiich said books shall be kej)t in the shop where the said ioint 
trade shall be carried on, and shall be used in common between the said co- 
partners, so that either of them may have access thereto without any inter- 
ru])iion of the other. 

That the said co-partners, once in every mouthy or oltener if need 

shall require, upon the reasonable request of one of themfjsball make, yield, 
and render each to the other, or to the executors or administrators of eadl 
other, a true, just, and perfect account of all profits and increase by them 
or either of them made, and of all losses by them or either of them sustained 
aoid also of all payments, receipts, disbursements, and all other thia^ 
Whatsoever by them made, receive^ disbursed, acted, done, or sujSS^^eid, 
in their said co-partnership and joint occupying as aforesaid; and, the Same 
accounts So made, shall and w ill clear, adjust, paj", and deliver each unto the 
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other Hi the time of making $i\oh account their equal sharca of the profits $0 
made as aforesaid. 

imd at the end of the term of , or other sooner determination ot 

the said co-paftnership, they the said co-partners, each to the other, or, 
in case of ttie death of either of them, the surviving party to the ex< 
cutors or administrators of the party deceased, shall and will make a 
true, just, and final account of all things as aforesaid, and divide the profits 
as aforesaid, and in all things well and truly adjust the same ; and that then 
also, upon the making of such a final account, All and every ihe Mock and 
stocks, as well as the gains and increase thereof, which shall appear to b|| 
remaining, whether consisii:^ of money, wares, debts, &c., shalj be equally 
divided between them tlie said co-partners, their executors or administrators, 
share and share alike. 

Tliat it shall he lawful for each of them the said co-partners to receive 

and take out of the profits of the said co-partnership ^ per week, 

for his separate use and benefit, and to be considered as in part i atisfaction 
of his share of the said gains and profits 

That neither of them the said A B. and C. i) sli«ill at an} time, in 
the names of the said co-partners, draw, indorse, accept, or sign any bill of 
exchange, or promissory note, except for the purposes and in the usual and due 
course of the said trade or business; nor shall either df the said jiartncrs, 
without the consent of the other of them, become surety or hail for any person, 
nor sell, lend, or jjive ciedit to any person ; and tliat any loss to he sustained 
by a breach of this clause shall be made good l)> the partner committing the 
breach from his own monies. 

Tliat in case of the death of either of the said co-jiartners during the 
continuance of the said co-partnership, the suT^ivor of them shall use his 
best endeavours, with all convenient speed, to sell, collect, and convert into 
money all the goods and effects belonging to the said co-partnership, and 
all the^ debts then due or owing to or from the ‘>aid co-partnershi]), without 
receiving any compensation fiir his trouble in doing so. And that the sur- 
viving partner shall render a just account to the executors or administrators 

of the deceased partner witliin after his dccisise, and shall jiay over to 

such executors or administrators at the expiration of ‘^uch or hetore, if 

all the accounts are before then setti*^d, the share of such deceased partner 
of and in the clear balance which shall remain of the said partnership eifeclK, 
after paying all the debts due therefrom 

That at the expiration of the said co-pai+ncrship, by death, dissolution, or 
effluxion of time, the clear residue of the capital and all the debts then due 
to the said co-partnership, after paying all the debts then due from the same, 
and the expences of converting into money and collecting the partnership 
debts and efi’ects, shall be equally divided between the said co-partnetiJf, 
between the survivor of them and the representatives of the deceased partner 
as follows : — The capital brought in or advanced by the respective 
shall be repaid with interest after the rate of five jKmnds per cent per annSI® 
and, after payment thereof, the residue shall he divided between Ihe saidJA.^. 
and C. D., or their respective executors and administrators, in equal shares, after 
full pajunent shall have been made of all monies due from the one to the other of 
the said co-^rtners, either for overdrawn weekly accounts, or upon any other 
account wh%oev||. 

That if either or the said A. B. and C D. shall wish to put an end to and 
dii^ojye the said co-partnership, and of such his wish shall give notice in 
ipiting to the other of them, either personally, or by leaving the some at the 
mop ot place of business whore the said joint trade shall for the time being 
be carried on, for six calendar months, to dissolve the said co-partnership, then 
immediatidy after the expiration of such notice the said co-partnership term 
of — years shall cease, as if the same had expired by effluxion olJaiime, and 
shall stand dissolved, and thereupon each of the said parties hereto shall sign^; 
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im ()1 s;k‘1i <li ^solulio]!, to In* iiis'.-vtcd in tlui liondoii ( ilazctti'; nud 

in csisc of tln^ rrlusnl of one' ]»nr1y to si<i:n sticii :ul\ { vtiscnncMit, ,'iftn- siu*li liotici’ 
ns Inst nfoi'i'snid, within thn snid ]uTiod of six months, tiin other j)nrtv may siinn 
it for him, and such last inimtioneil ]>arty is ]i(‘rel)y nntlK)ii/(‘d and (‘Xjni'ssly 
(‘inpowcred to sii*;n the naine of sjseh refusiii*^ party to the notice of dissolntion ; 
and witliin three months n{t»T tiie ex])irntioii of siieli six months, flie e.‘i])itnl 
stock in tradi*, debts, mid etfeets of the saiil (‘o-partnershi)) shall he* < 4 'ot in, ])aid, 
and tlivided, in tin; same manner in all respects as is henanheldrc provided for 
and din’cted iijion the (h ath oi' (atli-T (»f tlie said eo-partriers diirini** the eontinii- 
anee of the said eo paitnership. 

That if at any time durin;;- the eontumanee oftlse said co-partnership, or after 
the detenninalion lii'ert'of, any dispute or dilferenee shall arise between llic said 
partit's, or tlu'lr resjua-l ivc* exeeutors (u' adniinistrators, eoneernln^' or in any wav 
re]atini>- to tin- said eo-jantnership hnsiness, or tine amoimt tlieivof, or tlu? 
division of the piofits thereof, or othei-u ise, or of tlie true eonstruetioii of tlu'sc* 
[iresents, or anv lairt thereof, as oiteii ns any such dispute or dilfiTenee shall 
ari.s(‘, the same shall he i-i-fernal to and Ix'. determimal by two indiderent 
person;;, one to he nominated in wririn;.’: by tin* said A. 1>. his ('xeeutors or 
administrators, and tlie other liy ll?e said (M). his (‘Xi'cntors or administrators ; 
and (*\er\ anard to lie from time to time made by siteh aihitrators shall 
he hindine' and eonelnsive n.jion tin* said A. !k and (h l>. and tluar respective, 
('xeeiitors or udministi-ator.s, ]n()\i(!ed every such award hi' made in writinii. and 
reaiU to he di livi'i i'd to the said : t*s]',eelive jiarties hereto, or to tlu'ir resp.'ctive 

exeentois or admini.'' irators. within — next after refi'i't'nee sliall from time to 

tiim* he made to arhilrators ; 1ml in ease sneh arbitrators shall not at any time 

mak(' tlu'ir award as aforesaid within the snid time of- , tlum every suieli 

dispntt' or dith'renee shall referred to and determiiu'd by sneh other one. 
indilfi'i'cnt ])erson as sneh (Irst - named arbitrators shall liy any writmi>' undi'r their 
respeelii t' hands imminati' and (‘lioose as an nmjiij'e in tlie matter referred to 
tin ni ; and wiiatevi'r d('terminatiou tl»c said imijiirt' shall mak(j eoneerniiij;^ thct 
inattc'rs to him referred shall lu* liindin^ and eonelnsive for the said A. 11. and 
(Al>. and their respt'ctivc* e\(‘entors and administralors, ]irovided sneh iiinjnragti 
shall he made' in writing and he ready to he delivered to the said ])urties Inax'to 

rt‘.s]>(‘(*tivel\ , oi* their respea-tive exta'utors or administrators, within next 

al’U'r the nomination of sneli umpire. 

And for the better enfoicing tlu* due obedience of ('xery such award, arbitra- 
ment, or mn[)irage, the reference and submission thereto shall from time to 
time, us often as the sanu' shall he required, hi* made a rule of her majesty’s 
Court ol’ (Queen’s lleneh, aeeording to tlie statute 0 ^ HI AVm. IV. ea]). lo. 

And lastly, for tin* due pi'diirmauee of all the eovemmts and agreements in 
these ])reseiits eontaiiu'd, eaeh of them the said A. Ik and (.k l). biiideth himself, 
his heirs, exeeutors, and administrators, unto tUe other of‘ them, his exeeu- 
tors, administrators, and assigns in the ])enal sum of £ of law fid eurrent 

money of Kngland, firmly hy tliese jnrscnls, to be reeovered as liquidated 
damages against the part v who shall riTiist* or negleet to perform ail or any of 
the eovenants liercinhefore contained, and which the party who shall so make*, 
any such default doth herein' (xniseiit to jiay to the otlier of tliem, his exeeutors 
or ad'iiijiistrators ; and it is hereby imitually declared, covenanted, and agreed 
hy and between tlie jiarties hereto resjieetively, that it shall he suttieient for th(^ 
party not in default to give these presents in exidence in any of her majesty’s 
courts of record, to reeovta* the same.* 

In xvitness, &e. 

* Under an express covenant and aijreemcnt & Ell, . 000), observed, “ The vendor may su(! 
of this nature, the whole sum iiiontioned as for the penalty, and recover such damages 
liquidated damages may bo recovered at law. for hreacli of the agreement as th(* jury may 
Ueilly V, Jones, 1 .KiuAu ,^02; 8 Moore, 241. award.*' It is submitted, that, under a cove- 
But see Randall v. Everest, 2 Car. & P. 577 ; riant framed as above, the whole sum may bo 
S. Moo. & Malk. 41, per Lord Tenterden : recovered, but no more. See Lowe v. Piers, 4 
but this was a ease of coaLract nn/ under s(!al. Rurr. 2*»2ri, por Lord Mansfield, C. J.; Fletcher 
fee also 3 Western’-. Conveyancing, lon. v. l)y ke, 2 'I'enn Rep, 32 ; Farruut v. Ambus, 
Lord Denman, in Palmei v. Temple (‘J Adolph. 3 llaru & Aid. i)02. 
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WILLS. 


This is the Last Will and Testament of me, A.B., of , Esquire. 

I REVOKE all wills and testamentary dispositions I may have m0;de at any 
time heretofore. 

I DESIRE, that all my just debts, funeral and testamentary expences, le^cies, 
and the charges of proving this my will, may he in the first place fully paid and 
satisfied : And, subject thereto, 

I give, devise, and bequeath all my real and personal estate whatsoever 
and wheresoever, and of what nature or kind soever, (except my household 
furniture and effects hereinafter bequeathed), unto and to the use of A.B. and 

C. D., their lieirs, executors, administrators, and assigns, according to their 
several natures and qualities, absolutely and for ever, Upon trust nevertheless 
upon and for the several trusts, intents, and purposes hereinafter mentioned, 
that is to say. 

Upon trust to receive the rents, issues, dividends, and profits thereof, and 
if the same should be insufficient, then by sale, conversion, and investment of 
any part of my said estate and effects, and by and out of the dividends, interest, 
and annual produce thereof, to raise and pay the annual sum of .£500 unto 
such person or persons and for such purposes as iny dear wife, Sarah B., by 
any writing under her hand when and as the same shall become duo (but not 
by way of assignment, charge, or anticipation), shall from time to time appoint, 
during her life, and in default of such appointment into the proper hands of 
the said Sarah B., for her sole and separate use. Provided always, that the 
receipts of the said Sarah B. under her own hand, and givTn from time to time 
after the rents, dividends, interest, or other iu*oceeds shall have accrued due, 
shall be, and that no other receipts shall be, sufficient discharges to my said 
trustees for the amount of the monies therein expressed to be received : 

And from and immediately after the decease of my said dear wife, upon 
trust to sell, dispose, convert, and get in all my said real and personal estate, 
and, after payment of all legacies given, and all reasonable expences and 
charges attending the execution of the trusts declared by this my will, upon 
trust to pay and divide one moiety of the clear siuqdus of the produce of my 
said real and personal estate, unto, between, and among my tw^o sons, C.B. and 

D. B. equally, share and share alike ; and as to the other and remaining moiety, 
UPON TRUST to invest the same in some or one of the public stocks or fimds of 
Great Britain in their own names or the^ names or name of the trustees or 
trustee for the time being of this my will> and to receive the dividends, interest, 
and annual pmeeds thereof, and pay the same from time to time as and 
when such dividends and proceeds shall become due (but not by way of assign- 
ment, charge, or other anticipation) into the proper hands of my said two 
daughters respectively, during tneir respective natmral lives, in equal shares and 
proportions, for their respective sole and separate use and benefit, free from the 
control, debts, or engagement of any husband with whom they may respectively 
intermarry. And I do hereby will and declare, that the respective receipts 
alone bf my said two daughters under their own respective hands, to be given 
from time to time after the said dividends and proceeds shaft have actually 
accrued due, shall be, and that no other receipt shall be, sufficient discharges to 
the trustees for the time being of this my w'ill for the amount of tiie monies 
therein respectively expressed to be received. 

And immediately from and after the decease of either of my said daughters, 
UPON TRUST to sell out and dispose of one moiety of the stocks, fun£, and 
securities so to be purchased as last aforesaid, and to pav and divide the same 
to or among such j)er8on or persons as my said duugntcr so dying as last 
aforesaid shml by any deed, or by her last will and testament (notwithstanding 
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she may be under coverture) respectively lawfully executed, shall direct ot 
appoint ; And upon the decease of my siurviving daughter, upon trust, as to 
her share of the said last-mentioned stocks, funds, and securities, in like 
manner to pay or divide the same to or among such person or persons 
as my said surviving daughter shall by any deed, or by her last will and 
testament (notwithstanding she may be under coverture) respectively la^ully 
executed, direct or appoint ; and in case of both or either of my said 
daughters dying without making any such appointment or appointments, then 
as to the sharQ or shares of such one or both so dying as last aforesaid, upon 
TRUST to pay the same respectively to my next of kin according to the Statute 
of Distributions. 

I give and bequeath all the household furniture, plate, linen, and effects 
which will be in or about my dwelling-house at the time of my decease to 
my dear wife, Sarah B., for her own sole and proper use and benefit 
absolutely. 

I likewise give and bequeath to’^my said dear wife the sum of ,€500, to be 
paid to her within one month after my decease, free of legacy duty, for the 
purpose of housekeeping for herself and my said children until they shall be 
paid the several provisions, either principal monies or interest, hereinbefore 
made for them respectively. 

I GIVE, devise, and bequeath all lands, messuages, and hereditaments vested 
in me at the time of my decease upon any trust, unto E.F., his heirs, executors, 
administrators, and assigns, upon such and the same trusts as I hold the same 
respectively. 

Provided always, and I do hereby declare, that if the said A. B. and C.D., 
or either of them, or any future trustee to be appointed in their or either of 
their stead, shall happen to die, or shall refuse or become incapable to act in 
the aforesaid trusts, it shall be lawful for my said wife Sarah B. during 
her life, and after her decease for the surviving or acting trustee or trustees 
for the time being of this my wiU, or the executors or administrators 
of the surviving or acting trustee, by any deed to be by him or them duly 
executed accordmg to law and attested by one or more than one witness, from 
time to time to nominate, substitute, and appoint any other person or persons 
to be a trustee or trustees in the stead of the trustee or trustees so dying or 
refusing or becoimng incapable to act as aforesaid, either jointly with the con- 
tinuing trustee or solely, and thereupon all my said ti^t estates, stocks, funds, 
securities, and premises shall be immediately vested in, and shall be conveyed, 
assigned, and transferred to such new trustee or trustees, jointly with the 
surviving or continuing trustee, or solely, as the case may require, upon the 
trusts aforesaid; and that every new trustee or trustees, immediately after 
such conveyance, assignment, and transfer, shall have and exercise the same 
powers as if he or they had been specifically appointed a trustee or trustees by 
this my will. 

And I further declare, that my said trustees, and every mture trustee 
to be appointed under the aforesaid power, shall and may reimburse them, 
selves and himself and each other, by and out of any monies that may 
come to their or his hands under the trusts of this my will, ^ costs, charges^ 
disbursements, solicitors' charges, and expences of every kind that may be 
incurred by them or him in or about the carrying into execution the trusta 
of this my will or in anywise relatii^ thereto. And I further declare,, 
that the receipts of the said A.B. and C. D., and of the survivor of them, or 
of any new trustee or trustees to be appointed of this my will under the power 
aforesaid, shall be a good discharge for all monies which in any or every such 
receipt shall be expressed to be received, and that all persons paying any 
money to the trustees or trustee for the time being of this my will shall not 
be answerable or accountable for any misapplication or nonaiiplication thereof. 
And I further declare, that the trustees or trustee for the time being of this 
my will shall be charged and chargeable only for such monies as shall come 
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to their or his hands under the trusts aforesaid, and neither of them shall he 
answerable for the other of them, nor for the acts, receipts, or defaults of the 
other of them, but each for himself only, and his acts, receipts, and defaults ; 
nor shall either of them be answerable for any banker, broker, or other person 
with whom any of the aforesaid trust monies may be deposited for safe custody, 
nor for any attorney or agent whom the trustees or trustee for the time being 
may employ or authorize in the execution of the aforesaid trusts, nor for any 
misfortune, loss, or damage which may happen in carrying such trusts into 
execution, or in relation thereto, except the same shall happen by their or his 
own wilful neglect. 

And I nominate and appoint the said A. B. and C. D. joint executors of this 
my will. 

Dated this day of one thousand eight hundred and forty — 

A. B. 

Signed by the said testator, A. B., in our presence, who, 'I 
at his request, in his presence, and in tHb presence of > 
each other, have subscribed our names as witnesses. ) 

. C.D. 

E. F. 


I A will must now be signed at the foot or will not invalidate a will, such acts are treated 
end thereof, in the presence of two or more by the Prerogative Court as mere surplusage, 
witnesses present at the same time, who must Any obliteration, interlineation, or alteration 
together (not apart) attest the will in the made in a will after execution, will render it 
presence of the testator. It will not suffice if void, unless the will with such alteration he 
one witness attests the .will and leaves the again executed by the testator, and duly at-, 
room, and then the other witness attests the tested by the witnessss; that is, the signature 
will ; they must all be present at the time of of the testator, and the subscription of tin* 
the signature by the testator, and of the attes> witnesses, must be placed in the margin, or 
tation by the attesting witnesses. No form of some other part of the will, opposite or near 
attestation is necessary, but the above form to such alteration, or at the foot or end of or 
will save much trouble when the will is about opposite to a memorandum referring to such 
to be proved. No publication is now neces- alteration written at the end or some other 
sary, nor Is any seal ; but publishing or scaling part of the will. 
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detinue, 10 IS 
annuity, 1020 
account, id. 
acire facias, id. 
trespass vi ot arm is, id. 
case, 1025 

for slander, I02U 
for libel, 1027 

for a malicious prosecution, 1028 
trover, 1033 
replevin, 1031 

real and mixed actions, 1030 
writ of right of dower, id. 
dower, 1037 
quare impedii, id. 
ejectment, id. 

ACTS OF BANKRUPTCY, 759 
ACTS OF PARLIAMENT, how passed, 32 
how construed, 5, 6 
penal statutes, nature of, 0 
copyright in, 610 

ADMINISTRATORS See Executors and 
Admi nistrutors. 

ADMINISTRATION, tiUe by letters of, 721 
of intestate’s estate, 432 
ADMIRALTY COURTS, 1123 
ADVOWSON, 

an incorporeal hereditament, 4S3 
either appendant or in gross, id. 
who has the right to present, id. 
qualifications and duties of donee, 484 
fUienation of, id. 
consequences of usurpation, 483 
who may present, id. 
grant of avoidances, 486 
presentation, how made, 487 
widow of patron has her dower out of, 488 
lapse of righd of presentation, id. 
simony, 489 
resignation bonds, 490 
AFFRAYS, 1166 

AFFREIGHTMENT by charter-party, 2(J9 
AFTER-PASTURE. See TitAes. 

AGENTS. Principal and Agent. 
embetxlement by, 1223 


AISLE, 235 
ALIENS, rights of, 227 
may carry on trade, id. 
children of, born here, naturalized, 228 
power to take by will, 727 

ALIENATION, Title by, 571 

1. By deed, 373 

feoffment, 575 
gift, 676 
grant, id. 

Tease, id. 
exchange, id. 
partition, id. 
release, 577 
confirmation, id, 
surrender, id. 
assignment, id. 

conveyances under the Statute of 
Uses, 578 

covenant to stand seised to uses, 531 
bargain and sale, 582 J 
lease and release, id. 

2. By matter of record, 585 

private act of parliament, id. 

queen’s grant, id. 

tines and recoveries, 583 

3. By custom, 593 

surrender, id. 

4. By devise, 594 

ALTERATION of Bills or Notes, 717 

AMBASSADORS AND CONSULS, 

duties, rights, and privileges of, 458, 9 
cannot be arrested, id. 
servants of, id. 

whether consul can he arrested, 450 
when must give security for costs, id. 
infringement of rights of, 1 121 
AMBIGUITIES in Wills, 745 
ANATOMY ACT. 464 
ANCIENT LIGHTS, 596 
ANCIENT DEMESNE Tenure, 503 
ANIMALS ferae naturae, title to, 596 
See also Game. 

ANNUITY, action of, 1020 
ANNUITIES, proof of, in bankruptcy, 785 
ANNULLING or superseding Fiat, 817 
APOTHECARIES AND SURGEONS. 

• Physicians must be examined and ap- 
proved by the College, 462 
Apothecaries must be examined and li- 
censed by Apothecaries Company, 404 
if not duly licensed, cannot recover any 
charges, not even for phials, id. 
cannot charge for both medicine and at- 
tendance, td. 

are exempt from public offices, id. 
as to practice and study of anatomy, 465 
of procuring dead bodies, id. 

APPEAL, in bankruptcy, 750 
APPORTIONMENT of Renton termination 
of tenancy for life, 614 

APPREHENSION of wrong-doers, 
by officers, »20 
by private individuals, td. 
under Vagrant Act, 921 
of parties guilty of petty larcenies or. 
malicious injuries to property, tdL 
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APPRENTICES, generally, 47 1 

parish aj)prentices for sea service, 2C8 
parish apprentices in general, 47:1 
APPRENTICE FEES, return of part, in 
bankruptcy, 783 
ARBITRATION, 

of reference to, in general, 0-17 
where reference to, is proper, D48 
who may refer to, U4» 
distinction between references at com- 
mon law and under statute, id. 
who should be appointed arbitrator, 0S2 
terms of the submission, id. 
affidavit of execution of the agreement or 
deed of reference, 953 
making the submission a rule of court, idL 
appointment of umpire, id 
time and place of meeting, 054 
parties how compelled to attend, id. 
time for making award, how enlarged, id, 
proceedings before the arbitrator. 965 
witnesses, how compelled to attend, id. 
when or not oath may be administered, mZ. 
witnesses how examined, id, 
evidence, how taken, 93(1 
revocations, in fact or law, id, 
award, how made, id. 
what fees an arbitrator is entitled to, 957 
award, how set aside, id. 
performance of award, how enforced, 958 
ARCHBISHOPS, 230 
ARCHDEACONS. 231 
ARCHDEACON’S COURT, 1121 
ARCHES COURT, 1122 
ARMS, going armed with dangerous weapons, 
1108 

ARMY,— l. Regular Army, 248,9 

2. Marines, 450 

3. Militia, id. 

ARRAIGNMENT, 1206 

how defendant should be arraigned, id. 
who may be admitted as Queen’s evi- 
dence, 1943 

ARREST. See Sheriff. 
bow made, 109 

of the execution of writs, 100 
may be made in the night, 1952 
but not on a Sunday, id. 
by warrant, 1253 
by officers without warrant, id, 
by private persons without warrant, id. 
arrest upon hue and cry, 1254 
rewards forapprehenslun of offenders, 1 255 
commitment and bail, 1250 
abolition of, on mesne process, 105 
ARRESTING SEAMEN, 253 
ARSON, 11B2 

ARTIFICERS. See Matter and Servant. 
ASSAULTS AND BATTERIES. 1180 
remedies for, before iustices, 900 
with intent to rob, 1213 
by seamen on commander, 253 
assessed TAXES. 

commissioners, assessors, collectors, in- 
spectors, and survevors, duties of, 151 
demand for, when to be made, id, 
appeals i^ainst, 152 
distress mr, id, 

rates of, on windows, 153 
male servants, 154 
carriages, 155 
horses;, 150 
dogs, 157 
horse-dealers, id, 
hair powder, id, 
armorial bearings, td. 
game duties, id. 


ASSIGNEES, in bankruptcy, 792 
in insolvency, 882 

ASSIGNMENT, alienation of estate by, 577 
of copyright, 009 
ASSIZES, sheriff’s duties at, 179 
ASSUMPSIT, action of, 1010 
ATTAINDER, forfeiture by, 1288 
a wife’s dower is forfeited by, id. 
ATTESTATION OP WILLS, 732 
ATTORNEY AND CLIENT. 280 
ATTORNEYS, 

qualifications of, 286 
admission of, id. 
privileges of, 2S7 
lieu of, 290, 291 

when may be struck off the roll, 292 
fees of, id. 

AUCTIONEERS, 

licence to be taken out by, 93 
AUDITING Assignees’ accounts, 8t3 
AVERAGE, meaning of term, 270 

BAIL, nature of, 410 
how discharged, 411 
BAIL OR PRACTICE COURT, 1003 
BAILIFFS. See Sheriff. 

of franchises, office and duties of, 105 
liability of, id. 

BAILM ENT, different kinds of, 293 5 
nature of the property acquired by, 597 
BANC, Sittings of the Courts in, 1004 
BANKERS, in bankruptcy, 757 
BANK OF ENGLAND, rights of, 439 
BANK NOTES, 676 
BANKRUPTCY, 747 

of the Court of, and offices connected 
with the administration of the bank- 
rupt laws, 748 

who may he made bankrupt, 757 
what amounts to an act of, 759 
acts of, V)y members of parliament, 7G9 
pctitlouiug creditor’s debt, 770 
who may be, 771 
docket, how struck, 774 
opening the fiat, and declaring the party 
bankrupt, 770 

seizure of bankrupt’s property, 780 
what debts are proveable, id. 
mode of proof, 789 

when and where claims may be en< 
tered, 790 

creditors whilst attending commis 
sioners privileged from arrest, id. 
effect of proof on creditor’s claim, iiZ. 
choice and appointment of assignees, 79’^ 
official assignees, id. 
creditors’ assignees, id. 
removal of assignees, id. 
appointment of assignees, and what pro 
perty passes to them. 795 
concealment of property, 802 
how property to be disposed of, id. 
management of estate by bankrupt 
803 

bankrupt’s surrender & examination, id. 
examination of other persons relative t« 
the estate of the bankrupt, 808 
certificate of. 809 

effect of the certificate, 811 
the dividend, 813 

audit of the assignees’ accounts, id. 
declaration of the dividend, 814 
final dividend, 815 
remedy to recover dividends, id, 
bankrupt’s maintenance till his last ex 
aminatlon, id. 
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BANKRUPTCY (continued)- 

surplus of estates how applied, 81G 
interest on debts, id. 
annulling the liat, 817 
fiats against partners, and joint fiats, 82 o 
costs and fees, 822, 823 
general rules and orders, 825 
BANKRUPT, uncertificated, 010 
BARGAIN AND SALE. 682 
BARRATRY, 347 
BARRISTERS, 

precedence of, 400 

when called to the bar, must take oaths 
of allegiance, supreniac} , &c., id, 
cannot sue for their fees, id. 
have freedom of speech, 401 
not liable for any thing said in profes- 
sional duty, id. 

not to betray secrets of client’s case, id. 
pleadings must be signed by, id. 
their attendance at sessions, id. 
privileged from arrest whilst attending 
courts, 402 

actions against them must be brought in 
M iddle>.ex, id. 

BARRING ENTAIL, 508 
BASE FEES, 507 
BASTARDS, 331 

duties of parents towards, 331 
rights and incapacities, 335 

f )ower to take by will, 727 
labilities of putative fathers, 333 
parish officers not to interfere in enforc- 
ing such liabilities, 225 
BATTERIES at Sea, 1125 
BAWDY HOUSES, 1170 
BEADLE, 

parish beadle chosen by vestry, 245 
duties of, id. 

BENEFIT OF CLERGY, 
its origin, 233 
now abolished, 235, 1203 
BERWICK-UPON-TWEED, laws as to, 8 
BIBLES and Prayer Books, coxiyrighl in, 010 
BIGAMY, 1175 

BILLS OF EXCHANGE and PllOMlS- 
SORY NOTES, 
general nature of, 073 
parties to, 070 

infants and married women not lia- 
ble on, 077 

form and requisites of, 678 
under five pounds, 679 
what stamp requisite, 080 
place where made, id. 
date, 081 
sum payable, id. 
time of payment, id. 
the payee, id. 
the several parts of, 682 
of the worcls “ order,” or “ bearer,” 
and “ value received,” 683 
drawer^s or maker’s signature, id, 
liability of the drawer or maker, id. 
ambiguous instruments, id. 
consideration for, 684 
when illegal, 687 

a gamine consideration invalid, id. 
transfer andlndorsement of, 689 
how indorsed, id. 
liability of indorser, 690 
rights of indorsee, id. 

} )resentment for acceptance, 094 
low and by whom accepted, 095 
liability of acceptor, 697 
presentment for payment, when and to 
whom to be made, 698 
payment, by and to whom to he made, 701 
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BILLS OP EXCHANGE (amtinued)— 
notice of dishonour, when, how, and by 
whom to be given, 703 
consequences of not giving notice, 700 
protest and noting, 710 
acceptance and paymeiitsupra protest, 7 1 1 
when indulgence discharges surety, 7 12 
how far considered as payment, 714 
loss of, 715 
forgery of, 716 
alteration of, 717 
actions on, 716 
proof of, in bankruptcy, 783 
BILLS to Per{)etuate Testimony, 936 
BISHOPS, 230 
BLASPHEMY, 

how punishable, 1141 
blasidicinoua libels may be seized, 1142 
BOARD OF VISITORS of Lunatics, 4l 
BUNDS, 583 

proof of, in bankruptcy, 783 
BOrroMRY, what, 20.5 
BOTTOMRY BONDS, proof of, in bank- 
ruptcy, 766 

BREACH OF PRISON, 1160 
BREWERS and Retailers of Beer, Ale, &c. 
excise duties relating to, 95 
licences, 95 

retailers of beer, 96— 98 
BRIBERY, 1164 

BRICKS AND BRICKMAKERS, 
duties of excise on bricks, 100 
size of bricks, id. 

BRIDGES, 

nuisances to, 1175 
iiyuring. public bridges, 1229 

BRITISH IS LANDS, governed by their own 
laws, 9 

BROKERS, 270 
BURGAGE Tenure, 500 
BURGLARY. 1208 . 

BURIAL, 237 

of felo de se, 238 

CABINET COUNCIL, 35 

CALICOES, MUSLINS, &c., repeal of 
duty on, 108 

CALICO PRINTING Patterns, copyright 
in, 613 

CANALS, breaking down hanks of, 1229 
CANDLES, repeal of duties on, 101 

CARNALLY ABUSING Female Children, 
1202 

CARRIERS, 

who are common carriers, 296 
duti(‘S and obligations of, id. 
for what risks they are liable, 297 
from what time liable, 300 
excuses for uou-delivery of i)roperty, id. 
general rights of, id. 
rates of cartage and porterage In tlic city 
of London, 301 

of passengers by land and water, 302 
railway and canal carriers, 303 
CASK, action upon the, 1025 
CATTLE, stealing, &c., 1217 
killing or wounding, 1230 

CERTIFICAl'E of Bankrupt, 809 
effect of, 811 

CERTIORARI, 

lies from an inferior court, 1265 
granted at instance of either party id. 
X>roccedings on, iu criminal matters, 1266 
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CESTUI QUK TRUST. See TnisLes and 
Ct/stui one Trnxt. 
estate of, in possession, ^50 
CHALLENGES to fight. 921), 11(10 
CHAMBERS, Jurisdiction of the Judges at, 
1001 

CHAMPERTY, 116^ 

CHANCEL, 235 

CHANCERY COURT, KVIl, See CourAv. 
CHARITABLE USES, gifts to, by wilK 720 
C H ART ERPARTY, Affreightment by, 2f.i) 
VHAIT ELS, real and personal. See Personal 
Property. 

(HEATING^ 1171 

CHILD STEALING, 1203 

CHECKS and Bank Notes. See of 

'Exchange, 

general nature of, 075 
exempt from stamp dut}\w/. 
legal effect of, id. 

CHOSE IN ACTION, 508 

CHURCHES, 

different parts of, 2.35 
goods ana ornaments of, 230 
n pairs of, by whom to be made, id. 
profanation of, fcf. 

CHURCH YARDS. 237 ! 

in care (»f churchwardens, id. 
right to bury in, id. 

CHURCHWARDENS. See also Overseers. 
who are qualified to be, 23S 
election of, 239 

interest in, and power ovc'r the things 
of the church, id. 
duties of, id, 

CIRCUITS, number of, and authorrties of 
the judges on, 1006 
CLAIMS, in bankruptcy, 700 
CLANDESTINE MARRIAGES, 1150 
CLI'R(:y,228 

exenq tions of, 229 

cannot sit in House of Commons, icf. 
exempt from service in war, id. 
are chargeable under Highway Acts, id. 
horses of, id. 
several degrees of, 230 
archbishops, id. 
bishops, id. 
dean and chapter, id. 
archdeacons, 231 
rural deans, id. 
parsons and vicars, 
curates, 2.32 
lecturers, 23.3 

benefit of clergy, 233, 12^7 
illegal charges by clergy on benefice, 0C3 
CLERK, Parish, 240 
qualifications of, id. 
by whom appointed, »i:f. 
how paid, xd. 
office of, is freehold, id. 
duties of, id. 

CLERKS and SERVANTS, embezzlement 
and stealing by, 1222 
COAL MINES, 

setting fire to, 1220 
drowning or filling up, 1227 
destroying engines used in, id. 

COFFEE, TEA, COCOA NUTS. CHOCO- 
LATE, AND PEPPER, 
licence reciuired to sell, 101 
duty on, id, 

COIN, offences relating to, 1150 
COLONIES, how governed, 10 


COMBINATIONS among Workmen, 2.. 
COMMISSIONERS of Bankruptcy, 751 
COMMONS, 

rights of, in general, 490 
oipasture, id. 
appendant, id. 
appurtenant, id, 
in gross, id. 
of piscary, 497 
of turbary, id. 
of estovers, id. 

COMMON BARRATRY, 1162 
COMMON NUISANCES, 1175 
COMMON PLEAS, 931. See Coxirts. 

COM PLETE TITLE to Lands, what, .546 
COMPOSITION with creditors, effect of, 
391, 861 

deeds of trust, .391 
letter of licence, 392 
COMPOUNDING Felonies, 1161 
COM PROM ISE, executors* right to, 4.33 
CONCEALING Proi>orty by Bankrupt, S2(> 
CONCEALING Birth, 1291 
CONCEALING Treasure Trove, 1159 
CONDITIONAL Limitations, .5.39‘ 
CONDITIONAL ESTATES, 524 
effect of bankruptcy on, 797 
CONFIRMATION, deed of. 577 
CONSANGUINrrY,5.50 
CONSIDERATION. See Omtract. Udls 
of Exc/iange. 

CONSISTORY COURT, 1121 
CONSPIRACY, 1162 
CONSTABLES, 190 
high constable, id. 

how appointed, id. 
office and duties of, id. 
cannot be called to act as overseer, id. 
petty constables, 

how appointed, 190 
exemptions from serving, 192 
duties and powers of, 19 1 
privileges and exemptions, 196 
constabulai'y police, id. 
special constables, 197 
watchmen, id. 

CONSTRUCTION OF WILLS, 720 
CONSTRUCTIVE CONVERSION, doc- 
trine of, 740 

CONTEMPTS against the Queen’s preroga- 
tive, 11.55 

against her person or government, 1156, 
1134 

against her courts of justice, 1132 
refusing to take oaths of allegiance &c, id^ 
CONTINGENT REMAIN HER, 536 
CONTINGENT DEBTS, proof of, in bank- 
ruptcy, 780 

CONTINGENT LEGACY', 738 
CONTRACTS, 6.33 
of record, id. 

of specialty, or under seal, id. 
simple contracts, 635 
nature and requisites of a contract, id. 
assent of the parties, id. 
consideration, when necessary, 636 
when required to be in writing, 6.3H 
when and by whom to be signed, 6.39, 040 
when required to be stamped, 640 
of the construction of agreements, 641 
idiots and lunatics cannot make, except 
for necessaries, 643 

when drunkards, infant8,married women, 
alicus. outlaw's, &c., may contract. 644 
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CONTRACTS fcontinued) — 

of contracts not under seal respecting 
real property, 04« 

of contracts for sale or exchange, G48 
how aiTected by Statute of Frauds, G50 
when fraudulent, 652 
when illegal, 660 

defences to actions on contracts, 666 
CONTRIBUTION between Sureties, 409 
conveyances. See Mimiatvm, 

different kinds and modes of, 573—584 
COPARCENARY, estate in. 542 

COPYHOLDS, 501 

effect of bankruptcy on, 796 
mortgage of, 520 
surrender of, 593 
enfranchisement of, 503 

COPYRIGHT, 000 

duration of the term of, 501 
encyclop«*(lias, reviews, magazines, and 
works published in a scries, 002 
translations, abridgments, and compila- 
tions, C07 

musical composilions,maps, charts, plans, 
&e., 608 

manuscripts, letters, and lectures, G08 
assignment of eop^ right, 609 
infringement of copyright, id. 
prerogative copyrights, 610 
acts of parliament, id. 
bibles and prayer books, id. 
almanacks, id. 
international copyriglit, 611 
representation ol dramatic works.and per- 
formance of musical compositions, 611 
engravings, prints, &c., 6I2 
sculpture, models, and casts, G13 
designs for ornamenting articles of ma- 
nufacture, 614 
CORONERS, 182 
how chosen, 183 
qualification of, id. 
office held for life, id. 

W'ho can vote at election for, id. 
duty of, at inquests on death, 184 
in other matters, 186 
privileges of, id. 
penalties on, id. 

CORPORATIONS, 

sole and aggregate, .340 
eeelesiastical and lay, id. 
attributes of, id. 

can only appear by attorney, id. 
abuses of, how redressed, 7d. 
may be parlies to bills of exchange, G76 
cannot make wills, 723 

COSTS, in Bankruptcy, 822 
in Insolvency, 948 
in Chancery, 111 I 
COUNTERFEIT COIN. H2G 
COUNTY LUNATIC ASYLUMS, 44 
COURTS, 

in general, and their several kinds, 977 
Superior Courts of Common Law, 981 
Queen’s Bench, 962 
Cominoa Pleas, 995 
Exchequer of Pleas, 997 
Courts of Equity. 10G5 
Lord Chancellor, id. 

Master of the Rolls, id. 
Vice-Chancellor, 1042 
Ecclesiastical Courts, 1065 
Archdeacon’s Court, 1121 
Consistory Court, id. 

Court of Peculiars, td. 

Arches Court, 1123 
Prerogative Court, id. 

Admiralty andPri*e Courts, 1123 — 1130 


COURTS (continued)— • 

Courts of Error and Appeal, 1131 
Excheauer Chamber, id. 

Judicial Committee of the Privy 
Council, 1134 
House of Lords, 1135 
Courts of Criminal Jurisdiction, 1241 
Court of Bankruptcy, 748 
Court for Relief of Insolvent Debtors, 861 
Court Baron, I04l 
Hundred Court, 1042 
County Courts, 1042 
Palace Courts, 1044 
New County Courts, 1045 
COVENANTS in Lease, 522 
running with the land, id. 
to stand seised to uses, 581 

COVE RTU RE, defence to action on contract, 
G71 

CREDITOR LEGATEE, 384 
CRT M ES, who are capable of and punishable 
for, 913,1157 

CROSS REMAINDER, 539 
CROWN GRANTS. 585 
CRUELTY TO ANIMALS. 1158 
ill-treatment of cattle, id. 
cock-fighting, baiting dugs, &c., id. 
starving imyiounded cattle, 1159 
slaughtering horses, &c., id. 

CURATES, 232 
temporary, id. 
perpetual, 233 
CURTESY, estate by, 510 
CUSTOM.titL* by, 629 
CIU.8TOMS. 

Manaokmhnt or, 51 
commissioners, how appointed, id. 
officers of, how ajipointed and paid, 52 
officers taking fee or rew’ard liable to 
penalty, id. 

holidays in offices of, id. 

.sale of lands for purposes of customs, id. 

REQ 6 NATIONS OF, 52 
Jmrard.s', id. 

if bulk broken without notice, penalty 
of X*J00, id. 

manifest, when necessary, 53 
master’s report, id. 
oHicers may board ships, 54 
superior officers may open locks, id, 
concealed goods are forfeited, id. 
entry of goods within fourteen days 
after arrival, 54 
how entry must he made, id. 
entry must agree with manifest, re- 
port, and other documents, 55 
if goods are undervalued, they may be 
detained, id. 

entry by bill of sight, when to be made 
and how, 56 

abatement of duty on account of dam- 
age, when allowed, and how as- 
sessed, id. 

TC-impoTtation, 57 
what goods may be re-imported, ttf. 
bill of store, id, 
by whom granted, id. 
goods from British possessions &c. 
cannot be entered as such without 
producing certificate of officer from 
place where shipped, 58 
declaration of, id. 
fish, what are free, S9 
how to be entered as free, id, 
wrecked goods, owner may sell to pay 
salvage, 59 

excisable goods not to be delivered up 
until entered with officer of excise, 
and permit granted, id. 
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CUSTOMS (continued ) — 

British aud foreign excisable goods to 
be distinguished, 59 
times and places for landing goods, 
only in day time, and in presence of 
proper officers, (iO 

the unshipping to be at the expence 
of the importer, id» 
prohibitions and restrictions inwards, 
goods prohibited to be imported, id. 
goods subieet to restrictions on, id. 
goods prohibited to be imported for 
purpose of being warehoused, id. 

OntirardSf 

entry of ship outwards, €2 
entry of goods outwards, (13 
clearance of goods, 64 
clearance of ship, 65 
debenture of goods, 66 
list of prohibitions &c. outwards, 67 
what goods may be prohibited b-y pro- 
clamation o‘r order of councii, id. 
coasting trade, 7d. 
general regulations, 69 
Warehousing or Bonding System, 71 
Smuggling, 77 

CUTTING and STABBING, 1176 

DAMAGES and COSTS, proof of, in bank- 
ruptcy, 785 

on breach of contract, 07 1 
DAMAGE FEASANT, 927 
DAYS OF GRACE, in bills of exchange, 697 
DEAN and CHAPTER, 233 
DEBT, action of, 1015 
D EBTS, order of payment of, 434 
proof of, in bankruptcy, 789 
DEBTOR AND CREDITOR, 371 
arrangements betw’een, 390 
priority of debts, 399 
DEEDS OF TRUST, 391 
DEER, offences relating to, 1217 
DEFEASANCES, 578, 581 
DEL CREDERE Commission, 279 
DEMAN DING Property with intent to steal, 
1189 

DEMIS E, what it is, 520 
DENIZENS, 2^8 

rights and liabilities of, id. 
eaiinct be members of parliament, id. 
or hold any office of trust, id, 
naturalization of, id. 

DESCENT, rules of, and title by, 555 
lineal, 556 
collateral, id. 

DESERTION of Premises, 368 
DETACHED BUILDINGS, breaking into. 
1 185 

DETINUE, action of, 1018 
DEVISE, alienation by, 594 
DISCHARGE and Extinguishment of Debts, 
380 

DISSENTERS, 245 

exempt from toll on Sundays in going to 
aud from a place of worship, 245 
eligible as members of parliament, id. 
what offices they may till, id, 

Quakers not within Marriage Acts, id. 
may make affirmation instead of oath, id. 
dissenting minister’s right to his office,247 
mandamus lies to admit him, when duly 
appointed, id. 

meeting-houses, if certified, are exempt 
from rates aud taxes, id. 


DISORDERLY HOUSES, 1176 
DISSOLUTION of Partnership, 451 
DISTRESS. See also Assessed Taxes. 
for rent, how and when made, 361, 927 
impounding things distrained, id. 
sale of, 361 
wrongful distress, id. 
expcncea of, 362 
for damage feasant, 926 
DISTRIBUTION of Intestate’s estate, 813 
table of, 427 

DIVIDEND of bankrupt’s estate, 813 
declaration of, 814 
final, 815 

remedy to recover, id. 
of insolvent’s estate, 888 
unclaimed dividends, 891 
DIVINE SERVICE, stoppingcarriagosfrom 
passing during time of, 193 
DIVISION of Time, Legal, 51S (note) 
DIVORCE. See Husband and Wife. 

DOGS &c., stealing, 1219 
DORMANT Partners, 438 
DO WE It . See Husband and Wife. 
writ of right of, 1036 
action of, 1037 

DRAMATIC Works, copyright in, Cll 
DRIVING, injuries by furious, 1206 
DRUNKARDS, acts by, 41 
DRUNKEN ESS, 1158 
DURESS, contracts made under, void, 646 

EAVES-DROPPING. 1153 
ECCLESIASTICAL COURTS, jurisdiction 
of. 1113 

EJECTMENT, action of, 1037 
ELECTION. See alao /Sectors, Purliameut. 
proceedings at, 28 

officers of customs, excise, stamps, not to 
interfere in, under iienalty of £100, id. 
bribery at, 30 

polling and polling booths, id. 
at what time commences, id. 
how conducted, 31 
ELECTORS, 

v.’ho may and w'ho may not be, 23 
qualification of, 24 
for counties, id. 
fur cities aud boroughs, 25 
ELEGIT. 175, 637 

EMBEZZLEMENT by Clerks, Servants, and 
Agents, 1222, 1223 

EMBLEMENTS, 512 
EMBRACERY. 1164 
ENGLAND divided into counties, &c., 11 
ENGRAVINGS, copyright in, 612 
ENGROSSING, 1172 
ENTAILS, 508 
EQUITY COURTS, 1065 
EQUITY OP REDEMPTION, 521 
EQUITABLE LIENS, 302,629 
EQUITABLE MORTGAGES, 527 
ESCAPE from Criminal Process, 1160 
ESCHEAT, title by, 662 
ESTATES. See Fee Simple. Fee Tail. 
in fee simple, 506 
base or qualified fees, 507 
in fee tail, id, 

efiect of bankruptcy on, 796 
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ESTATES (continued)-^ 

of tenant in tall after possibility of issue 
extinct, 611 
for life, 511 
waste, 512' 
emblements, 512 
apportionment of rent, 514 
pur autre vie, 616 
of dower and jointure, id, 
by curtesy, id, 
by special occupancy, 517 
for years, 618 
at will, 624 
by sufierance, id. 
on condition, id. 
mortgages, 525 

statute merchant and statute stai)lc,537 
by elcgit, id 
in possession, 538 
in remainder, id, 
in reversion, 641 
in severalty, id, 
in joint tenancy, id, 
in coparcenary, 542 
in common, 543. See also 1025 
by entireties, 644 

EVIDENCE, 

general nature of,_ 1277 
who may be admitted as, I27S 
expenccs of witnesses, 1258 
when admitted to explain wills, 745 


EX AM I NATION of bankrupt, 803 
of witnesses in bankruptcy, 808 
EXCHANGE of Estates, 670 


EXC H EQUER, Court of, 1)97. Sec Courts, 
EXCHEQUER CHAMBER, U3 1 

commissioners of, how appointed, 83 
cannot be members of parliament,id. 
collectors of, 84 
gaui^cr, duties of, id. 
expectants, what, id. 
supervisor, duties of, id. 
licences, id. 

duties on, id. 
by whom granted, 85 
when to be taken out, id. 
entry of premises, id. 
specimen books, 80 
payment of duties, id. 
permits, 87 

powers of officers, seizures, &c., 88 
may enter buildings, &c«, id, 
prosecutions, 90 
appeals, 91 

other proceedings, 92 ^ a r i „ 

For Laws relating to particular drticl<fs 
and Traders, see the respective titles. 


EXECUTORY Devise, 540 
EXECUTION. See Sheriff: ICrits. 
sheriff’s duty to perform, 1295 
of writs, 165 
of wills, 732 

EXECUTORS and ADMINISTRATORS, 
who may be executors, 422 
executor de son tort, 423 
administrators, id. 

distribution of on inte.state s effects, 424 
how to be distributed, 427 
general rules relating to, 4^ 
may compromise with creditors, 433 
may retain assets in their hands, td. 
order of payment of debts by , 433 
EXPORTATION. See Customs, Excise. 
EXPOSING Infectious Persons, 1176 
EXPUNGING or reducing proofs in bank- 
ruptcy, 791 


EXTORTION, 1164 

EXTORTING Property by threat of accusa- 
tion of an unnatural crime, 1213 

FACTORS, 295 

FALSE and MALICIOUS PROSECUTION. 

action for, 1028 
FALSE PRETENCES, 1172 
obtaining money under, 1200 
FALSE WEIGHTS and Measures, 1172 
FALSE NEWS, spreading, 1168 
FALSE PROPHECIES, id. 

FALSE ACCUSATION of infamous crime, 
or threat thereof, 1138 

FALSIFYING Proceedings in a Court of 
Judicature. 1160 
FEES, in Bankruptcy, 825 
in Insolvency, 908 
FEB SIMPLE Estate, 606 

the attributes of, and bow created, 607 
FEE TAIL, estate of, what, and how created, 
607 

barring entails, 606 
effect of bankruptcy on, 706 
FELO DC SB, burial of, 238 
FELONS, wills by, 723 
FELONIES, compounding, 1161 
FENCES, Gates, Stilus, &c., stealing, 1221 
malicious injuries to, 1232 
FEOFFMENTS, 575 
FIAT in bankruptcy. See Bankruptcy. 

FIERI FACIAS, 173 
F I N ES and Recoveries, 586 
FIRES. ■ See also Insurance. 
by servants, 351 

as between landlord and tenant, 360 
rewards to engines, 35 L 
intentional, 1207 
by servants’ negligence, id. 
FIREWORKS, 1176 
FISH, unlawful taking, 1212 See Game, 
FISHPONDS and Dams, breaking doum and 
destroying, 1230 

FIXTURES, 365. Bee Landlord and Tenant. 
stealing, 1222 

FLOTSAM, Jetsam, and Ligan, 1125 
FORCIBLE ENTRY and Detainer of Lands, 
1167 

FORECLOSURES, 537 
FORESTALLING the Market, 1172 
FORFEITURE, 

by crime, 507- 1289, 1280 
*by alienation, 568 
by lapse, 570 
by simony, id. 

by breach of condition or covenant, id. 
by waste, 57 1 

Of copyhold, by breach of custom of ma- 
nor, id. 

of personal property, 629 

FORGERY, 

what amounts to, 1232 
accessories, how punished, 1234 
of the great seal, privy seal, &c.. 1236 
of exchequer bills, bank notes, bills of ex« 
change, and promissory notes, id. 
of wills, id. 

making false entries in bank books, 1236 
of transferring stock, id, 
of powers of attorney to transfer stock, id. 
transferring stock by means of false per- 
sonation, id. 
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FORGE JIY 0 •oyithi'iuiil 

of thti atti*sUtion;tt jiowera for transfer- 
ring Ktock or receiving dividends. 1*237 
making false dividend warrants, iV?. 
of (locds, court rolls, receiids, &c. ul. 
fraudulently acknowledging ri'cognizan- 
ccs, l‘^37 

ofl)nnk notes, 1*238 

frames or moulds for making bank paper, 
id. 

engraving plates &c. for bank notes, id. 
of jdates or paper of other bankers, I*2;n» 
as to registers of liaptisms, marriages, or 
burials, and marriage licences, id. 
other forgeries, J'i lo 
rRANCHISER,4«8 

rights of forest, chase, park, free warren, 
free fisherv, several tishery, common of 
fishery, 4l>i> 

F R A N K A LM O I G N 'fen u vc, .M)() 

FRA UDH LENT ASS I G N M ENTS, 
in bankruptcy, bOO 
in insolvency, k8« 

FRAUDULENT CONVEYANCES, 
by debtors, 38S 

when conveyance fraudulent, 3811 
FREEHOLDERS, when they may vote for 
members of parliament, 20 

FR EEM O LD ESTATES, 
of inheritance, fiOO 
in fee simple, id. 
in fee tail, how created, &c., 507 
not of inheritance, 510 
FRIENDLY SOCIETIES, 
how regulated, 340 
rules of, id. 

officers of, how ap])ointcd, 341 
actions by or against, id. 
instruments relating to, exempt from 
stamp duty, 342 

FUND to pay Mortgage Debts, 530 
FUNERAL, executors’ duty as to, 430 
FURIOUS or WANTON DRIVING, 1182 
GAME, 

seasons for killing, 1185 
certificate, id. 

rights of landlord and tenant as to, 1180 
appointment of gamekeeper, 1 187 
sale of ^ame, id. 

destroying or taking eggs of game, 1189 
trespassing in pursuit of game, id. 
game may be taken from trespa.s3ers,l 191 
poacliing in the night time, 1192 
taking hares or coneys in warrens, 1194 
GAMES, unlawful, 11.50 
GAMING, 605, 037, 1150 

when contracts relating to, illegal, 663 
GAMING HOUSES, 1152 
GAOLERS, 
office of, 16.5 
liability of, id. 
escapes by, id. 
taking illegal fees, id, 

GAVELKIND, 500 
GIFTS AND GRANTS, 
distinction between, 631 
what may be the subject of. 632 
GIVING TIME, effect of, as regards parties 
to bills, &c., 712 
GLASS. Sec Excise. 

glass-makers must take out licence, and 
make entry of houses, &c., 102 
other regulations, id. 

GRAND SERGEANTY Tenure, 500 
GRATUITOUS AGENTS, liability of, 278 


GUARANTEES and INDEMN ITl ES, 057 
must be in wTitiiig, id. 
and contain the consideration for the 
promise, 658 

G U ARD IAN AN D WARD. See Purenl and 
Child. 

guardians, how and by whom appointed, 
334 

powers of guardians, id. 
acts of partition by, id. 
expellees of guardians, how paid, id. 
liabilities of, id. 

C U N PO W D ER, carr i age of, 297 
See also FireimrLs'. 

HABEAS CORPUS, writ of, 17 1 

on illegal coniinitrnent in liaukruplcy.SO.' 
in iusoh'cncy, 807 
relief from imprisonni<‘nt by, 9.4I 
HABEAS COUPOllA JCIIATOIU M, writ 
of. 1005 

HACKNEY CARRIAGES and MizTiiorou- 
TAN Stage Cakujaoes, 
horses drawing, not subject to assessed 
taxes, 143 

owner must take out a lieence, 174 
may ply on Sundays, id. 
ratios of fares, id. 
back fares, id. 

Drivers, Conductors, and Watermen, to 
take out licences, 145 
to wear a metal ticket, id. 
a justice may susjieud Mu: licence, 140 
furious driving, id. 

HAWKERS AND PEDLARS, 119 
must take out licence, l.'jU 
packages to be marked, /</. 
ju'iialty for lending or borrowing licciu e, 
id. 

HEIR, gifts by will to, 729 
w ho is, id. 

HEIRS EXPECTANT, sales by, 00.5 
HEIR LOOMS. 030 
JIERIOTS, 502, 029 
IlKRFDrJAM ENTS, corporeal, is I 
incorporeal, 483 
HIGH CONSTABLE, 190 
HIGHWAYS, 107 

surveyor of highways, 2O0 
district surveyor, id. 
board of directors and assistant survey- 
or, 201 

highway rates, id. 
repair of liighways, 202 
proceedings to comi>eI repairs, 203 
procuring materials, 204 
widening highways, ‘205 
diverting or stopping up highways, id. 
obstructions, nuisances, &c., 200 
HIRING AND BORROWING, contracts 
by, 059 

HOLY ORDERS, 231, 232 
HOMICIDE, 914 

when justifiable, 1193 
excusable, 1194 
felonious, 1195 

is cither voluntary or involuntary, id. 
what amounts to, id. 
murder, wdiat is, 1 190 
HOPS, 

excise duty on, 102 
liop planters and pickers, id. 
cutting or destroying hop-binds, 103, 12.10 
HORSE-RACING, contracts respecting, ool 
HOUSE OF COMMONS. 

who may be elected members of, 2o 







HOUSB OF COMMONS (bonimued)-^ 
who rm'y elect, !li 

cities aaa counties returning members, 33 
persons who cannot be electors, td^ 
qualifibcations of eleotors, 34 
registration of electors, 37 
proceedings at elections, 30 
adijdumment, prorogation, dissolution, 33 
HOUSE OF UIRDS, 
peers how created, 19 
duties and privileges Of peers, go 
as a court of Judicature, 1134 
HOUSE-BREAKING 1300 
HUSBAND AND WIFE, 
contracts to marry, 307, 8 
marriage how performed, 308 
publication of banns, id 
licence to marr} , 138, 300 
divorce, 3)3 

bousequendes of marriage, 313 
wile’s property, real ana j^rsonal, td 
power of husband over, 315, 317 
of marriage settlements, 3 17 
right of Wife over husband’s property ,318 
wife s jointure, ^20 

liability of husband for acts of wife, 321 
disabilities of wife td 
pm-money, 132 
paraphernalia, rd 

wife s powei to enjoy separate estate, 323 
separation, td 
effects of marriage, 124 
HYPOl HLCATION, 265 


IDIOTS AND LUNATICS 337 72, 
crown the guardian of td 
custody of, vested in chaucellor td 
commission of lunacj , how obtaintd td 
committees of, how appointed 
a(t 8 done by void td 
cannot be punished for crime , 1138 
board of visitors of, 3 18 
houses for lect ption of to be licensed td 
must have ’•esident burgeon ^3{) 
persons improperly conhned in, how 
discharged, td 
county lunatic asylums ul 
wills by idiots and lunatics, 72 1 
insolvent lunatics, 865, 006 
IDLE A\D DISORDERLY PERSONS, 1153 
ILLEGAL CHARGES on their Benefices 
by Clergymen, 665 
ILLEGAL CONrRACTS,660 
at common law, td 
by statute 002 

ILLEGAL PROCESS, resisting, 922 
IMPEACHMl Nr, 1241 
IMPORTATION See Cuttetm 
IMPRESSING SEAMEN, 252 
IMPRISONMENI.IOR DFBl under JC 2 i), 
abolition of, 107 
INCITING TO MUTINY, 1153 
INCORRIGIBLE ROGUES. 1154 
INDICTMENT. 

form ai d requisites of, 1259 
when and how pxt ferred, td 
venue, where to be laid, 1236 
words nccessarj to be introduced 1 1 
how indictment bhould conclude, 1201 
process on, 1263 

INDORSEMENT of BILLS or NOTES, 689 


INDUC^TION TO BENEFICF, 232 

infamous^crime, 

false Accusation of, or threat thereof, 1 1 r 2 


INFANCY, defence to action oh contract, 071 


INPANt Boo Gmruian' 

. mdHard^ i 

^ must sue and be sued by guardian, 335 
cannot be capitallveonvictcd under sevOh 
years old, fd 

may bind talnia^f apprenticci 335 

may contract Ivr necessaries, td 

cannoi sR in parH A^»ent, or be a juror) td ^ 

or may or of a corporation^ td 

when "Of age, td 

marriage of, sop 

wilt of, 722 

party to a bill of exchange, 676 
INFRINGEMENT OF COPYRIGHT^ 60A 
of patent, 625 

of rights of ambassadors Rc. 1131 ; 

INH ERITAN CE, rules of, 556 ^ 

INJUNCTION, writ of, against InjurMljlO 
property, 934 

INNS, AND INNKEEPERS, 
licence for selling beer. 95 
what is an inn, 304 
alehouse, / 1 
coflee -houst , td 
hotel, td 
tavt rn td 

mnkeeper liahle for loss of guests* goods,3Q5 
who are guests, ?d 
remuneration of innkeepers, i06 
lieu of, ^07 

INQUIRY, writ of, 176 
INhOLVENl DEBTORS, proceedings for 
the relief of, 

1 In Coukts or BANKTiurrcY 
bv petition for protection Ironi process, 837 
who may petition, B40 
petition s( hedule See , td 
xutf nm order for protection, 84j 
notice to rreditois, 847 
oxanunatiou of insolvent, 848 
final order, 8j1 
assignees, 855 

property passing to assignees, 854 
dividend pioof of debts. &c ,857 
evidence of pioceedings.td 
ftes &c td 

by composition or arrangement between 
debtors and creditors, 85S 
general rules and orders, 860 
2 . In tk» Court POE Rvliei* op Insolvent 
Debtors, 86 ) 

constitution of th^ court td 

cii cults of the commissioners 862 
ofReers of the court, 863 
who are and who are not entitled to 
petition 805 

petition of the insolvent, 868 
compulsory prot ess on the petition of vi 
creditor or creditors 870 
vesting order and provisional assignceiATl 
insolvent s schedule.balancc sheet 3ec,6V7 
order forheanng &notice to ereditOTsJ^76 
discharge of insolvent on bail, 881 
of the assignee 882 

notice of ox>position, inspection of books, 
&e , 893 

hearing of the insolvent, and adjudicat 
tlon of the epurt, 894 
w hat evidence admissible, 890 
warrant of attorney, when and how oxe-^ 
cuted 990 

discharge of insolvent, t / 
what d^ts discharged from. 901 
allowance to insolvent, 902 
reheating, 904 

future nropefty of the insolvent, tdi 4 
married women, proceedings as 
prisoners of unsound mind, 969 
oi^otu and fbeS) 998 
IN STl rin ION to Benefice, 231 

7 Y 
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INSURANCE, 

penpral clcscription of, 344 

1. SKA iNsrRANKES, 344 

«'ho may insure, id. 

what may be insured, 345 ^ 

(jUfUitity andamoim* of mterest, id. 
iliflerent kinds of jxdicies, 34 (i 
re-assurance, id. 

voya^^t! and trade, jierils and risks, id, 
of the insurer or underwriter, ^447 
the policy, 348 
now made, id. 
must be stamped, id. 

2. LIFK iNSPRANt^ES, 349 

3. KlIlE iNSl'ltANCKS, 351 
covenants for insurance in leases, 360 

INTEREST, 
on dfibts, 396 
hijschest. rate of interest, 396 
when interest is allowed, 397 
recent provisions forpayment of, 398 
interest upon contracts, 659 
on mortga^res, 535 
on bills of exchange, 720 
on debts in bankruptcy, 817 

INTERNATIONAL COPYRIGHT, 611 
INTEvSTACV, distribution of efl'ects in case 
of, 424 

IRELAND, its connexion with England, 8 
laws relating to, id. 

ISl i", OK 1\1AN, how far subjeci to the laws 
of England, 9 
JtMNT EJAT, 820 
JOINT TENANCY, 541 
JOI N it; re. See JJns/.nrul and Jf'i/e. 

,ft)UKN iOYAl AN. 'i>w. M<istt;r mid Sm-vant. 
JUDGMENl', 

how given, 12-!'| 

inandanuia to compel inferior court to 
give judgment, 12s,5 
consequences of, id, 
arrest «l\ id. 
reversal of. 1292 
reprieve and pardon, 1293 
title by, 6.31 

Jl’RIES, sheritl'e driticHus to, ir>' 
cbaliengcH, 1274 
JUSTICES OF PEACE, 
how appointed, i 86 
w'ho maybe, id. 
jurisdiction of. id. 
duties, ministerial and judicial, id. 
for the metropolis, 189 
Bummary proceedings br'fore, 959 

for common assaults and batteries, 960 
for taking of jjersoiial property, trees, 
Pences, A-<-., 961 

for small wilful or malicioas injuries, 
9t;2 

for trespasses in jvnrsnit of game, 963 
information before, how and by whom to 
be exhibited, 964 
before wbat justices, 965 
KIDNAPPING, 1203 
KING. See Quee7t. 

LABOURERS. See H’Ja.der and {itfrvant. 
LANDLORD AND TENANT, 
leascH, nature of in general, 352 
covenants in, 353 

by whom leases may be granted, irf. 
to whom leases may he made, 355 
what may l»(? leased, 356 
tenancy from year to year, id. 
lodgings and lodgers, id. 
estates at will, 357 
tenant at sutfcrance, .358 
•state of mortgagor in p>osse.ss‘.on, id. 


LANDLORD and TENANT (coydinntd) 

estate of cestuique trust in possession, 359 
rents in general, 359 

different kinds of, id. 
when due, and how payable, 360 
})ayinont of, and excuses for non- 
payment of, id. 
in case of damage by fire, id. 
ri3njedie8 for non-payment of rent, 
361. See also Di.v//w.« 
taxes, rents, and assfjssuients, who liable 
to pay, 363 

repairs and cultivation, id. 
keeping up fences, 365 
fixtures, id. 

tenancy, how determined, 366 
by cfliux of lime, id. 
by cancelling inetrumenfo^f ilemise, id. 
by surrender of term, 367 
by merger, id. 
by forfi'itnre, id. 
by notice to quit, id, 
by disclainter, 368 
by death, uL 

by landK>rd'sf selr.ure in case of ten- 
ant a desertion, id. 

rights and duties of ]):irties at the end *4 
the tenancy, uL 

consequences of holding over, id, 
recov«‘ry of possesshm of tenement s, .‘k'df 
notice of apjdicsitlon t(t justice lor, 370 — 
J.irm of, 12^3 

depredations by tenants and lodgers, 1 19H 

liANl.) TAX, origin ot, 40 
on what assessed, 
redeioption ,)f, id. 
liOW levied, id. 

<-olJertors may distrain for, and may cut 
limber, seize tolls, tithes, Ac*, 4 I 
tenants having paid the tax may deduct 
it iron* rent, fob 
LAP8ED legacy, 737 

LAPSE of Right of Presentation to a Beim- 
fi<-e, IHS 
LARCENY, J2!0 

LKA8E. 8ee Estah^.v/or yearn. Landlord <"td 
n( 

LJCASE8, forms of, 1273 
LEASE end RELEASifo 58:2 
LEATHER, Excise duty on, lu.3 
LKCTllRES, copyright in, 608 
LECTURERS, clerical, 233 
LEGACIES, 431. S**e Jl ilLt and To.vfa/neuf.v. 
lapsed, 737 

•when legacy to debtor ilischarges debt, 38:4 
when a legacy to a creditor di.schargos 
debt, 384' 

LEGACY DT^T, 127 
LETTERS, copyright in, 608 
LETTER t>K LICENCE by creditors to a 
debtor, 392 

LIBEL, 

rmuedy for hv civil action, 1027, 1169 
by criminal Information, 1 169 
LICENCE TO MARRY, 309 
LIENS, 392 

of agent, 282 
of attorney or solicitor, 29o 
of innktnqier, 307 
how lion may be loHt, 39t 
LIKE RESTATES, 510 
LIGHT, tide to, 696 
Limitation. Seo Payment 

Btatutes of Virol taliun, 375, 670 
when they begin to run, id, 
of aefionB gu specialties, 378 
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LIWITATrON 

parfj' beyond seas, or non eompos, 375» 
of actions and suits for recovery of real 
property, /ilf; 

LiAfITEI) FKKS, 507 . 

local law respecting wills, 744 
LOCAL and TRANSITORY a6tions, I00i> 
LODGINGS and LODGERS, 35f; 
LONDON, customs of, as to intestacy, >428 
LONDON RiriLDfNG ACT, 351 
LORD CHANCELLOR, 1041 
LOST R I LL or NOTE, 7 15 
LOTTERIES, 1152 
LCNATJCS, *SVe Idiots. 

M ACIIIN KR Y or BO ILDI NGS, destroying, 
(105 

destroying looms, &Cm 122(> 

MAIMING, 1200 

MAINTENANCE OF SUIT, 1102 
MALICIOUS DAMAGE in general, 12;i2 
MALICIOUS INJI RIES, 1220 
ymnislimentof, by justices, 1(02 
MALT, Roasted, 117 
MALTSTERS. 

duty on licence to be taken out by, 103 
laws and penalties relating to, kl, 
MANDA Mbs, writ of, !>;i7 
MANSLAV CUTER, 1171 
MANUSCRIPTS, copyright iu,00K 
MAPS and CHARTS, copyriglit of, OOfl 
MARITIME STAt’E, 252 
MARRIED WOMEN, wills by, 723 
MARRIAGE, 307. See ilaxlmnd nnd iVifti, 
title bj,0:H 

bow it revokes a will, 7:15 
MASrElt OF THE ROLLS, 1012 
M AS r E R AN D M A R 1 N K II S , 204 
MASTER AND SERV ANT. 

apprentices, 27 1 
s<*rvants in general, 274 
charaerers of servants, 275 
dvanestie servants, kl. 
breakages 1i)y. 27(i 
flulhes of, kl. 

artifitters, labourers, journeymen, &e., id. 
contracts between, (ifiH 
MEM BEUS OF PARLIAM ENT. See P</r- 

lioDumf. 

liable to bankrupt laws. 7r3t> 

MERCHANT SHIPS and SEAMEN, 255 
M ERG ER of ttmaney, ;i<J7 
MESSENGERS, in ))ankruptcy, 7«0 
METROPOLIS, justices of peace for, ISO 
METROPOLITAN POLICE, HHi , 
MISCARRIAOK, procuring, 1177 
MLSDEMEANOU, 11.37 
MINES, stealing ores &c. in, 1220 
MISPRISIONS and CONTEAIPTS, 1137 
MONOPOIilES, 1172 
MORTGAGES, 525 
«# ecpiity of redemption of, id. 
with power of sale, 527 
equitaV)le mortgages, id. 

of personal clmttcls, 529 
notice as alTcctiug, 531 
tacking and ju’iority of incumbrances, 533 
intcre.st payable oti, 535 
Itovv mortgage debt paid, 536 
foreclosures of, 537, 551 


MORTGAGOR IN POSSESSION, estate 
of, 3.5S 

M ORTM A I N ACTS, 5(53 ,727 
MORTUARIES. 630 
MURDER, 1172 

M US I C A L CO MPOS ITION S, copyriglj t.fiifh 
MUTINY, inciting to, 1153 
MUTINY ACTS, 218 

MUTUAL DEBTS AND CREDITS, in 
bankruptcy, 78.5 

N ATURA LIZ ATION, 228 
NAVIGATION LAWS. 255 
NAVY, 

im}»ressing seamen, ‘>52 

arre.st of seamen, 2.53 

laws for tlm regulation of the navy, id. 

>ay of seamen, 2.54 

(dter.s of attorney and wills of seamen, id 
illeg.ally u!)taining seamen’.s }iay or pri/.e 
money, /</. 

pensions to widows of seamen, 25.5 
N E E X E AT R EG N O , writ of, 930 

NEXT OF KIN, 12.'> 

coe.struction of tlie term in wills, 727 

NEWSPAPERS, printing or publishing con- 
trary to law, 1 1 .58 
NISI PRIfTS. trials at, 1005' 

NON COMPOS MENTIS, 39 

NONCONFORMITY, 

Test, Corporation, and Toleration Acts, 
1112 

NOTICE TO OUIT, .307 
NOTICE, as affecting mortgages, 531 

NOTICE OF DISHONOURof Bills &c. 70;i 
couse<pu‘nccs of neglect, 706 
waiver of notice, 709 

M USANCES, 

how abated, 92.5. 

public nuisances, how removed, 1175 

(yATHS OF allegiance, &e., refusing 
to take, 11.32 

OBSTRUCTING Workmen, 1173 

OCCUPANCY, title b>, 
to real property, 564 
to personal pro])erty, 600 
OFFENCES AND CRIMES, 
ill general, 1137 
against God and religion, 1141 
against the law of nations, 1115 
trciusmu I ! l6 

against thi* jirerogativcs of the crown, 1 1 50 
against oublic justice, 1159 
against i lie pmblic peace, 1161 
against ])nhik*. trade, 1170 
against the public health, police, and 
economy, 1173 
homicide, 1193 
against the person, 1191) 
against the habitation of individuals, 1206 j 

OFFENSIVE TRADES, 1176 
OFFICERS OF JUSTICE, negligence, op- 
piression, or extortion by , i 164 

OFFICES, buying, selling, or incumbrance ; 
of, illegal, 498 

OFFICIAL ASSIGNEES, 799 
OPPRESSION by Judges and Magis- 
trates, 1164 
ORDINARY, 231 
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OR^S in Minos, stcaliiig, 
outlawry. 170 ^ 

prufi-i'ilings io, hi. 

t;OMS('Cint?iiC<.>S »)1, 1204 

lu.w iivoklod or reversed, id. 
OVKUSKKRS OP TIIK POOR, 
iippomtinout of, 213 
\vh(» may be, id. 

persons exempt from serving, 214 
OYSTURS, stealing, 1220 

PAPER, PASTEBO \R1), SCALEBOARD* 
MILLBOARD. &e., Jo:» 
makers of, must take out Ueence, td. 
tluties and drawbaeks on, id. 
eardmakera, 107 

printed, painted, or stained paper, 108 
PARENT AND CHILD, 

duties arrd obligation of parenis, 32.'i 
infant mortgagees and trustees, 330 
duties of clilklreu towards parents, 331 
bastards, id. 

duty of ]):irerits towards t heir illegitimate 
eiiiklnai, id. 

rights and incaiiaeitit's of bastards, 33.'i 
P AH I S H , liaifllity of. to repair bighwayit, 202 
P AKl Sn A P P RU NT I C EvS for SCa. 2r.H 

PARLIAMENT, ^ 

how and when assembled, 17 
bow e.onstituted, id. 
laws and customs ol, 18 
privileges of, 

.House of Lords, id. 

House of (.louimuus, 20 
PARSONS and VICARS, 231 
PARTI ri ON of coparcenary estate, ,'.13 
PARTNERS ami PARTNERSHIP. 

^vbat coiistbutes a partnerslnp, 43/i 
eonlmct of co-partuers!tii<, -l.t? 
dirlcrcMit kinds of partners, 4.3S 
interest of partners in the partnership 
proper tv, 440 

how far one of several partners can bind 
thelirm, HI 

remedies at law between partners, ii.i 
when one partner can sue his co-jiartner, 

eimUable remedies between ijarlners, id 
when partners may sue jointly. 447 
actions against partn<?r.s, 4 18 
dormant partners, 451 

equitable relief against partners, ^d. 
dissolution of partnership, id. 
hv act of G(td, id. 
by i,arties thcmselvca, 4.52 

bv Operation of law, 153 

eonsoquenees of dissolntiou, 
rights orsuTviviug partners, 4r;7 
bimkruptcy of iiartners, 820 ^ 
articles of co-iiartiierslup, 12b.» 
PATENTS* 615 
form of, id. 

to whom granted, 610 , , 

for wiiat a patent may be granted, C 17 
bow obtained, 020 

title of patentee, 623 ♦,„4. , or 

, remedie-s for infringement of patent, 02o 
when and how cancelled, 0*27 
1>AA\ N or PLEDGE, title by .598 

elicct of bankruptcy on the propert) ol 
the bankrupt in, 789 
PAY and PRIZE MONEY. See Navy. 

pawnbrokers, 

must take out licence, 4/1 
rates of interest allowed to be taken. 
must place name l<cc. over the iIoot,47j 
inust give farthings in exchange, 475 
duplicates, and cliarges, for, id. 


PA WNBROK ERS (covtimml)^ 

persons offering stolen goods may bo de- 
tained by, 476 

liable to penalty for taking goods in an 
unfinished state, 477 
tdlier regulations respecting, 177, 478 
forfeited goods may be sold at the end of 
a year, 478 

must not receive goods except between 
certain hours, *d. 

PAYMENT. See Limitaiion, Het tiff". 

tender of, 372. See T>'vd(’r. 
application of payments, 373 
vidieil payment will be presumed, 374 
priority of payments, 899 
order of payment by executors, 434 
presentment of bills for payment, 098 
payment, of bills and notes, 701 
iiow far a bill or note is considered a 
payment, 711 

PECULIARS, Court of, 1121 
PEERS, how created, 19 

duiie.t and privileges of, 19,20 
punishable for felony, 1287 
PEllEORMANCE of Contract, 098 
PERJURY, and Subornation of, 1163, 1278 
PERPETUATING Testimony, bill for, 936 
PERPETUITIES, .580 
PERSONAL ACTIONS, lOiO 
PERSONAL PROPERTY, .595 
mortgage of, .529 

ilifforent modes of acquiring a title to, 600 
defence of, without assistaui-e of law, 916 

PETTY CONSTAi;i/ES, 1»0 
PETIT SERJEANTV Tenure, .500 
PETITIONING CREDITOR’S DEBT. 770 
PEWS 2.i5 
PHYSICIANS 

cannot sue for their fees, 462 
must be examined and u]>proved by Col- 
lege of Pin .sicians, ///. 

Scotch diploma not sulbcient to practise 
in Loiiuun, 4»ia 

liability to servo ^lubbc otbees, id. 
exempl frmn -■. rvi'' ' on . id 

eriniinal h:;. , # 

not privileged !'• wiiiilioi'! ■(■■ic:. ■ e.-.mu- 
nications, id. 

bow far they may be witnesses, 161 
PIGEONS, stealing, 1219 

PLEADINGS, New Rules .as to, loOH 
in the ael.ion of assumpsit, 1010 
debt, 1015 
eoveliant, 1017 
detinue, 10 IS 

tresi)a.ss, 1020 

upon the. case, 102.5 
PILOTS, 208 

PIN-MONEA'. AV Hiid'fdid aud 

PIRACY, U21 

of copyright, 610 

PLANTS, FRUITS, foe., SitPa ling, 1221 
. malicioua injuries to, 123J 

PLATE, 

sellers must tahe out licence, 108 

PLEAS,* in Criminal (■a.sc.s, 

to the jurisdictiouof the court, 1268 
in the nature of demurrer, id. 
in abatement, I2(i9 
iu bar, 1270. See Jet/ous. 

PLEDGE or PAWN, 598. See liuikmnit. 
POACHING, See . 
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POACH lOUS, arrest of. Oil 
roiJClES OP INSURANCE. See bixu- 
rouce. 

PO Lie K. See J/isUce of Peaco. 

POOR LAWS. 

oflieers c*oiif*,eriie«l in tlie administration 
of the j) 0 (tr laws, 20!) 

Poor Ijav/ Commissioner!#, id. 
assistant comuiLssioners, 212 
clmrchwiirdens and overseers, 213 
{guardians of the poor, 215 
paid (>ni(!ers, 218 
poor rjite, how made, 21!) 
who are liable to pay, id. 

,af)peal8 agfiiiist, 220 
every inhabitant may demand inspec- 
tion of, 221 

yiayment how enforced, id. 
relief of the poor, id. 

maintenance of the poor by their own 
relations, 223 

seamen’s and soldiers’ pensions, 224 
relief to wi«low.s non-resident, 225 
to married woinen&their children,j</- 
hastardy, 225 
of parish settlements, 225 
by birth and pareutajje, 22G 
’marriage, id. 
apprenticeship, id. 

})ayrnont of taxes, id. 
estate, id, 

renting a tenement, 220 
removal of pau])ors, id. 

POSSESSION, NAKED, title by, 545 
POST HORSE DUTIES, 14S 
POST OFFICE, 11 

private ptwaons carrying or sending letters 
liablo to jteualttcs, 12 
rates of postage, id. 
shij» letters, 41 

newspapers, printed votes, and proceed- 
ings in i)arlianient, 15 
seamen’s and soidiers’ letters, J<> 
r»^‘covery of postage dntie.’., id. 
oU'eiices against the Post Oflicc, 47 
POWERS, at common law, and under the 
Statute of Uses, 5H0 

PRACTICAL DIRFCTiONS for making a 
DIS'I'UUSS, 12rt0 

PRACTICI^ IN THE NEW COUNTY 
CO C RTS, 1015 

gi.'mn’al jurisdiction and jtower.s, id. 
judge and ollicovs, 101(5 ; 

what actions to be brought in these I 
courts, lOlP 
entering a. plaint, 1050 
servici; of summons, 1051 
payment of inonev into court, 1053 
std-oifand other special defences, id. 
jury, i<l. 

eour.sel and attorneys, 1054 

wUiicsses, iti. 

trial, and jmlgmeirt, 1055 

costs, 105r 

execution, 

landfjnl’s lien for rent, 1058 
advej 0 ' elainis, 105!) 
coniinitnient for fraud, See. id. 
uclions of replevin, 1001 
recovering possession of tenenicnls, it/ 
bonds on the removal of actions, &c. 
10f52 

contempts, i'L 
fines, i»enaltios, ftc. id. 
table of fees, 1003 
PRACTICE, 

lu Chancery, 1016 
for what a hill lies, 107ft 
s. w ho should be partloa to a suit, lOtO 
STAj 
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PRACTICE in Chancery (continued) — 
apxiearance of defendant, 1081 
compelling answer, 1083 
defence to a bill, 1080 
demurrer, id. 

answer when to be put in loyo 
exceptions to answer, id. 
amending the bill, I0!)3 
supjdemental Inll, 10J>5 
hill of revivor, id. 

bill of revivor and supplement, lOOr 
dismissal of a bill, id, 
replication, when and how filed, 1098 
need not be signed by counsel, id. 
rejoinder, id. 
subyoena to rejoin, id. 
witnesses, how examined, 10!)<» 
witnesses how comiielied to attend, id. 
suppression of depositions, id. 
rc-cxaminatioii of witnesses, 1003 
motions and xietitions, id. 
setting down theoaust? for hearing, id. 
hearing in private, 1 10(i 
proceedings in the master’s office, id. 
issue, Avhen directed to be trietl, id. 
setting down cause on further direc- 
tions, 110!) 

decrees and orders, how enforced and 
executt'd, IH(» 

costs, w hen or not allowed, 1111 
when a rehearing will be granted, 1112 
when a party may a]>j»eai, id. 
bill of review', id. 

! supplemental bill of review', /</. 

! !n Ecclesiastical Courts, 1120 

! In the Admiralty and Prize Courts, !!23 
In Privy Ctmncil, 11.-13 
! In House of Lords, M.'M 

j PRACTICE or BAIL COU RT, 1003 
i PRAIMUNIRE. 1154 
i P REROGATl VE COU RT. 1 122 
I PREROGATI V E COPY RIGHTS, (510 
i PRESCRIPTION, title by, 505 
I PR EvS ENTM J'lN 'f of Rills, for acceptance, 0!) I 
for pajinent, 008 

I PRESENl'M ENT to benefice, 232, 487 
PRINCIPALS and ACCESSORIES, 1138 
PRINCIPAL ANT) AGENT, 
agency, how created, 278 
factors and lirokers, 27S) 
rights of agents, 281 
aiivances by agents, 282 
lien of agent, id, 
authority of agent, id. 
l.'ow' far the iitiucixial is bound by acts of 
agent, 282-285 

PRINCIPAL AND SURETY. 401 
lia.bility of surety, 403 
how suTcl yshijr extinguished, 403 1 
rights of surely against x>rincipal, 400 
contribution between co-sureties, 401) 

j PR I N TS. M A I’S, &c. , copyright in, 608 
i PRIORITY of Incumbrances, .033 
i PRISON, breach of, 1136 
PRIVATE MADHOUSES, 42 

PRIVILEGES from arrest, 

in haiikruptcv, of the bankrupt, 808 
of the creditors proving, 75)0 
PRIVY" COUNCIL, 35, 1133 
PRIZE COURT, n. 30 
PRORATE OF WILL, 741 
I executors’ duty as to, 430 
I PROCESS, obstructing execution of, 1135 
I PROFANATION OF CHURCHES* 236 
I PROOF of debts, in bankruptcy, 780 , 


S'l'ATL 
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PllOOP or PROBATE OP WILLS, 741 
PROMISSORY NOTESr Seo Bills of Ex- 
chango. 

PROPERTY AND INCOME TAX, m 
PROTESTING and NOTING Bills. 710 
provisional ASSIGNEE, in insolvency,’ 
8D2 

PIT B Lie OFFICES, sale of, 1156 
P IJ B LI C TRU ST, tnal-administration of, 1120 
PUBLISHERS, duties of, 604 
PURCHASE, title by, 561 snj. 

Q U ARANTl N E A N T) P LAGIJ E LAWS, 
offeuoes against, 1141) 

QUARE IMPED IT, action of, 1037 

QUEEN, See also Eomtl Famihu 
executive power vented in, ail 
duties and prerogative of, id. * 

makes treaties aud alliances, declares 
war, 8c c. id. y 

fountain of ali titles of; honour and dig- 
nity. a4 

the he;ni of the church, id. 

treason against, 1122 

oflenees against the queen’s prerogative, 

1 126 

QUEEN CONSORT, :m 
QUEEN DOW ACER, 31 
Q U E E N 'S B E N H . See Courts. 

QUEEN’S COUNCILS, 
of what they consist, 35 
privy conneiiiors, how made, id. 
qualilioations t)f members of, id. 

privileges of, 37 
jnui(;ial business of, 36 
dissolution of, an 
QUEEN’S GRANT, 5S5 
QUEEN’S srORES. 

destroying or embezzling, 1121) 
destroying murks on, id. 

RAPE, 1202 

REAL AND MIXED ACTIONS, 1036 
REAL PUOPEHTY.f title to. .515 
jvreveution of injuries to, 016 

RECAPTION, 023 

RECEIVING STOLEN PROPERTY, 1201 

RECOGNIZANCE, 5S4 

records, stealing or obliteraiing,115S),r2l6 

RECTOR, or Parson, 231 

REFUSING to servo, offices, 1160 

REGISTRATION 

of voters under Reform Act, 27 
of ships, 259 
REGRATING, 1172 
RE-IMPORTATION. See Ci(st(un.s. 
RELATIONS, construction of the term in 
wills, 72B 

RELATIVES, defence by, 919 

release. 

ext’mguishment of debts by, ;{8J> 
by the creditor in his life-time, id. 
by his will, 382 

by leaving a legacy to the debtor, ;;83 
by bequest to the creditor by debtor, 384 
by set off,, 385. See Svt-off. 
alienation by, .577 
defence to action on ( outract, 669 
BELIGIOUS IMPOSTURE, 1143 
'REMAINDER, vested, 538 
contingent, id. . 


REMUNERATION to Executors or Admin- 
istrators, 435 

RENTS. ^a^ Uttidlard and Tenant. 

REPAIRS, 

as between landlord and tenant, .363 
REPLEVIN, action of, 1034, lOGl 
REPRESENTATIVES, construclion of term 
in wills, 728, 

REPRIEVE AND PARDON, 1293 
RF.PUBLICAT10N of Will. 734 
REPUTED OWNERSHIP, in bankruptcy 

ROl 

RESCUE, 1160 

R ESI 1) U A U Y C LA USE in Wills, 740 
RESIGNATION BONDS, 490 
RESCINDING CONTRACT, 667 
RESISTING Illegal Pruccss, 922 
RESPOND ENTI A BONDS, 265 
])ri)of of, in bankruptcy, 786 
RETURN OF WHITS, 1001 
REVENUE/, 3S. See also Customs, Excise, 
Stafnjis, ff’c. 

IIEVEIISIONS, 511 

sale of by lieirs, 656, 665 
REVIEW, Bill of, 1112 
REVILING ESTABLISHED CHURCH, 
1141 

REVISING BARRISTERS, 2s 

courts of, when ami how held, id. 
may administer oaths, id. 
REVOCATION of Will, 7.34 
RIGHT OF ENTRY, .515 
RI<4HT TO POSSESSfON,5l5 
RIGHT 'll) PROPERTY, id. 

R I OTO US ASS EM B LI E S , 1 1 65, lb :6 
RIVERS, PUBLIC, nuisances to, 1151 
ROBBERY, 1212 

ROGUES AND VAGABONDS, 1153 
ROMAN CATHOLICS, Sec .Dissrufrr.s. 
RURAL DEANS, 231 

SABBATH BREAKING, 111) 

SACRILEGE. 1214 
SAJ.E, hills of, 12S4 
SALV AGE, 270 
SAVINGS BANKS, 310-314 

insirumenU relating lo, exempt from 
stami> duties, 344 
SCIRE FACIAS, action of, 102I> 
SCOTLAND, laws rolatitig to, 7 
SCULPTURE, MODELS, and CASTS. copy- 
right in, 6 13 

SEA BANKS, destroying, 1229 
SEAMEN^ 265 
SECURITIES, stealing, 1212 

proof by' creditors Imldi ng, in bank- 
ru])tcy, 7S? 

SEDUCING WORKMEN. 1119 
SELECT VESTRIES. See Testru. 
SELF-DEFEN CE, prevention of in juries by , 
914 

SEPARATION Of Husband and Wife, 323 
SERVANTS. See Ma.sler otid Srrvanl. 
giving false characters of, 1272 
paynjent of wages, in bankruptcy, 782 
SERVICES and Works, contracts for, 658 
SERVING FOREIGN S'TATES. 11.52 
SESSIONS, sheriff’s duties at, ISO 
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sj^yr-oFF, 3.sr, 

what debts may be set-olT, 386 
defeuet' to action on contract, (}71 
S hrn’LE M E N T. Sec Husband and // V/; . 
SEVEH Al/rr, estate in, 5-1] 

SEXTONS, 240 
SHERIFF, 

(luahtications and duties of, I 02 
who are oxciupt' from serviujj, id. 
how chosen, 103 
must take oath of otlicc, id, 
cannot let out his olliee, ir .4 
must appoint a deputy to receive writs, -o/. 
officers of, l(i5 
execution of writs, 16(> 
ruling sheriff to return writ, I(>!» 
return to writs, id, 
ruling sheriff to bring in body, i;o 
doij of, on arrest, id. 
as to outlawry, id. 
as to ex<:be(juer writs, i?7 
regarding jTiries, 17 k 
at assizes, I7{> 
at scssi»»ns, 180 

sberiffs’ and their officers’ fees, 180 
SH I PS an<l SEA M EN . See AVov/. 
law of navigation, 
what are Rritish ships, 2’lc> 
mastiT ami seamen, 2/>7 
registration of ships, 230 
owners of, 202 
part owners, 2(::{ 
authority of master, 20-1 
barratry', 317 

suits foV collision of ships, 1123 
for possession of, 1127 
between ]>art owners, id. 
for seamen’s wages, id. 
for X)i'K)lage, 1128 
on l)olttuary bonds, id. 
stealing from ships, 1213 
setting !irt‘ to or destroying sliips, 1227 
danuiging (d.herwise than by lire, 1228 
exhibiting falsi* saguals to, w/. 

SHOP-HRKAKINE, 1213 
SUM ON Y, 45?>, 1114- 
S EM PEE LARCENY, 1187 
SITTINC-S of (he Courts in banco, 1002 
S PIT I N (IS AT MSI I’ H 1 1 ■ S fur London and 
Middlesex, 120 U 
SLAN DER, action for, lU2t) 

SMI (; CLINE, 82,8.3, 1170 
SOAP and SOAPMAKERS, 
outi' S on soap, 100 

soapmakers must take out licence, al. 
SOl’AC. E Tenure, 300 
SOLICITOR. See dfturm^y. 

Solitary confinement, 1210 1231 

SPECIAL CONSTAliLK, L07 
SPECIAL PER FORM AN CK of agreements 
wdien it shall be decreed, G72 
remedy by, 010— 107 
SPIRITS. 

distillors,rec,tih(‘rs, and retailers of spirits 
must take out lieenee, 1 10 
dealers in must not lie coiieevncd in dis- 
tilling, 113 

hawking sjurits, penalty on. II I 
SPRINT. GUNS, &t;., setting, 1181 
STACK S, setting fire to, 1200 
STAGE COACHES, 

licences to keep, and duties on, 11 1 
metropolitan stage eariiage.-;, 143 
STARCH, HAIR POWDER, &c. U 1 
S'l ATU'I’ES OF LIM ITATl ON. See Limi- 
tation. 

STATTITE MERCHANT autl STAPLE, 337 


STAMP DUTIES, 

commissioners of, 118 
table ol duties and exemptions, 118— iri-t 
V hat instruments require stamjis, 134 
description of stamps on jiarticular in- 
struments, i;i<> 

when several stamps are requisite, 137 
when instruments must be restamped, 138 
time aud manner of stamping, id. 
eonsequenee of instrument not being 
duly stamped, id. 
spoiled stamps allowed for, 139 
sale of stamps, licence for, ui. 

]ienalty for hawking, 140 
discount allowed to vendors, dV, 

STATCTE OF USE.S, oonvcyancos under ,578 
STEALING from the iierson, 1213 
in a dwelling-house, 12 M 
from vessels, 1215 

goods ill process of manufacture, id. 
STOCK IN THE PPRLIC FENDS, &c. 
may be charged by order of a judge, after 
judgment, Ifis 
effect of liarikriqdcy on, 799 
of insolveu(‘y on, hmo 
STOC K-JO R P i N G , (j(J3 
STOLEN GOODS, 

taking reward to procure return of, UGO 
advertising reward for return of, 1161 
receiving, 1223 

STONE JIOTTLKS. duties on, rc]>ealed, 113 
STOPPAGE IN TUANSITl), 394 
STORES, (^ueeiPs, Destroying or Endiez- 
zling, 1133 

SI RDI VISION (’ourts of Rankruptity , 731 
SUBORNATION OF PERJCRY, 1163 
SUCCESSION, title by. 630 
SUICIDE, 1175 burial of suicitles, 238 
SPGAR, Beet. root, 114 
SUMMARY PROCEEDING, S before jus- 
tices, 939 

SI RET 1', bow discharged by time given to 
principal on bills, &e.713 
SUllETl ES to keep the peace, and for good 
behaviour, 929 

SURETIES, proof by, in bankruptcy, 7.sG 
SUIKilEONS. SfM' djintbncurins. 

SURPLUS of Bankrupt’s Estate, 816 
SURRENDER, at Law, what it is, 520 
of lease, 321 

alienation of estate by, 377 
by b:«ikrui»t, 803 

SURVEYORS OF HIGHW^AYS. See Hiyh. 

tray.K. 

SWEARING, profane, and cursing, I 143 

TACKING MORTGAGES. 633 
TAXES, RATES, &e„ liability for, between 
iamilord and tenant, 363 
TENDER OF PAYMENT, 372 
TENANCY, See Estate. 

'Teniiuts in Common, 543 
TENURES, different kinds of, 499 
TERMS to attend inheritance, 523 
TEST and CORPORATION ACTS, 1118 
.THREATENING l.ETTERS, 1165, 1214 
THRESHING M ACIIIN ES, destroying, 1226 
tiles. See lirnds. 

TIME, legal division of time, .318, note 
for xrerfoiinanee of contract, 666 
TITHES, diffVieut kinds of. 491 
title to, id. 
exemption from, 492 
real composition, id. 
modus, id. 
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* TITLE, 

1. To ro.iJ property in general, niS 

by (icsoent or inhoritauce, 555 
l>[> ])urcbase, 5C1 
escheat, 562 
occupancy, 564 
prescription, 665 
lorl'eiture, 667 

2. To personal property, 600 

l>y occupancy, id. 
copyright, id. 
of patents, 615 
by prerogative, 62H 
by forfeiture, id. 
by tMiatoin, O'iO 
by succession, 630 
by marriage, 631 
by judgment, id. 
by gift or grant, id. 
by contract, <*33 et .vey. 

TITLE DEEDS, stealing, 1216 
TOLERATION ACT. 1 1 
TOBACCO AND SNDFF, 
licences by dealers in, 115 
laws relating to manufacturers of, id. 
retailers of, id. 

TRADING ASSOCIATIONS, 436, 7 
TRADERS, in bankrui>tey, who are, 7.)7 
TRANSLATIONS, eopyrigbt in, 607 
TRANSFER OF BILLS AND NOTES, 6S9 
TRANSITORT and LOOM. Actions, 1009 
TRAN S FOR FATION, 1289 

punishment for retmnnng from, before 
expiration of sentence, 1150 
TREASON, 1122 

TKEASl'RE TROVE, eom ealiug, 1155 
TREES, Jfee., stealing, 1 220 

cutting and damaging, 12::0 
TRESPASS, action of, 1020 
TRESPASSES, prevention of, 917 
TRIALS, 

at nisi prims, 1005 
at bar, 1007 
before sherills, id. 
by peers, 1272 
by jury, id. 
evidence on, 1277 
TROVER, action of, 1003 
TRUST, Deeds of, 391 

TRUSTSimpIied.resultinggOrconstructiveAU 
TRUSTEE AND CESTTJIQUE TRUST,412 
different kinds of trust, 413 
who may be trustees, fd. 
of the eiitate of the trustee, 415 
^ of the ceatuique trust, 416 
duties and powers of trustees, 418 
responsibilities of trustees, 419 
: removal of, 421 

TUMULTUOUS PETITIONING, 1167 
TURNPIKE ROADS.208. See also Jflipitiray. 
TO GATES and TOLL HOUSES, 

breaking down and destroying, 1229 

JUNDER-SHERIFF, 164. 
UNDERWRITER. See Insurance. 

UNLAW FULO ATHS and SOCIET lES, U5c 
UNNATURAL OFFENCES, 1201 
UNWHOLESOME FOOD, sal© of, 1174 


VAOHANOY, 1153 
VENIRE FACIAS, writ of, 1665 
VEST K D R K M AIN DER, 538 
VESTRY, • 

constitution of, 240 
.select vestries, 242 
new Vestry Act, id. 
election ol veHtrymen, 243 
anditors, 2 l4 
vestry clerk, id. 

VICARS, 231 

, VICE-CHANCELLORS COURT, 1042 
A'JNEGAR, Ac., duties on, 117 

inuiiul’actory nnj.st*be*entere(l, id. 

; vinegar maker mu.st not be a di.stiller, 1 IS 
i VIOLATION OF SAKE CONDUCT OR 
{•AS>l*ORTS, 1121 

VISITORS Ol- LUNA TICS, buardof, 41 

WALES, laws governing, 7 
WARD See rn/d iVurd. 

i WAUKHOUMNG or BONDING System, 74 
i WAR ELK MUSE ill AN, VVllAR EJNGEK, and 
WHARFAGE, 29 1 
WASTE, 570 

WORKMEN, See rrlasirrs- and Sitrmtd.s. 
WLARRANT of Cotnmitment of Banknij**, H70 
WATCHMEN and POLUM-:, IDT 
WAY, right of, 497 

! WIDOWS' PENSIONS. Sec A'mo,. 

I WIFE. See //.,.sdw»./ fo.d DV/: . 

I WILLS AND TEST A, Mi-: NTS, 
title by tie vise, 594 
what amoonlK to a will. 721 
who may make a will, 722 
VI hat may be devised or be.|neaihi'd, 721 
tt* rvUotn deviH(!.s may be tmobt. 726 
construction of terms in wills, 727 
ex(‘cutiori and att<?statioii of wills, 732 
revocatum tnid rep u bin- a ti on *4' wills, 734 
lapsed legaci<*s, 737 

«d the operation of the residtiarv elausi-, 
and ol tlie (hjctrme of eoiistiMwilve 
convcTsiotu 746 

j bow wills ;»re [iroved, 74 1 

execniorts’ duty as to j»r..of ol will, 43tt 
stealing or eoncealing wills, 1216 
forms of, 1 2tSt) 

WIN ES. 

licence to be taken out by’ deab-rs in, UK 
made wines, mead, Ac., 114 

WITNESSES' KXPENCES, 1282 

WOUNDING, 1201 

WRECK, 

duty on wreck<‘d goo<ls. 65 
plundering wrecks, 1215 
WHITS. See SfuTif. 

execution of wTit.s, 165 
of outlawry, 170 
of liabeas corptiH, 171 
of liori facias, 153 
ofelegit, 175 

of habere facias }>os.se,SRi<»nt* fe, 176 
of iiKjuiry, id. 
oxcheqiMir writs, 177 
. of injunction, 934 

of ne exeat regno, 1.5, 93G 
of mandamus, 937 
of error, 1135 
return of writs, 1001 
YORK, custom of, 128 


USUILY, 306. 68?* 688, 1171 


THE END. 


rjttKtctina a. mcpowAi.i>, jW, svtxov wckhi & t , ctKiiKx^twrxi., 








